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MICHAELMAS   TERM, 

IN  THE  FORTY-EIGHTH  YEAR  OF  THE  REIGN  OP  GEORGE  IH. 


Wm.  Robinson  t^.  Chipchase  Grey,  Margaret  Robinson, 
Wm.  Grey  and  T.  R.  Grey. 

9  Eut,  1.    Not.  6,  1807. 

One,  baTir^  entered  into  articles  of  agreement  for  the  parehaae  of  certain  premiaei,  deriaed 
the  tame  to  a  tmatee  to  pay  the  rents  and  profits  to  iier  three  danghtors  (one  of  them  being 
coTorl),  and  the  snrrivor  ef  them,  for  their  lives,  share  and  share  alike  :  and  after  their 
decease,  in  trost  for  all  and  every  the  child  and  children  of  her  three  daoghters  who 
should  he  iivinc  at  the  death  of  the  sorvivor  of  them,  as  tenants  in  common  :  hot  if  all  her 
daughters  shoold  die  withoot  leaving  any  tuve,  then  after  the  decease  of  the  survivor,  in 
trust  for  her  grandnon  in  fee,  who  was  her  heir  t^t  law  .*  the  residue  of  her  real  and  person- 
al estate  to  ner  three  daughters.  Upon  a  bill  filed  by  the  grandson,  in  the  lifetime  of  the 
surviving  daughtor,  to  restrain  the  tenant  from  cutting  timber,  &c.  ;  and  after  a  convey- 
none  of  the  premises  to  the  uses  of  the  will ;  held  that  under  the  will  and  deeds  of  lease 
and  release  the  three  daughters  took  no  legal  estates,  but  that  the  releasee  took  an  estate 
for  the  lives  of  the  daughters  ;  and  that  such  of  their  children  as  should  be  living  at  the 
death  of  the  anrvivor  of  the  danghtors  would  toke  estates  in  fee  as  tonanto  in  common. 

THE  Master  of  the  Rolls  sent  the  foUowiog  case  for  the  opinion  of  this 
court. 

Margaret  Bobinson  hy  her  will,  dated  the  10th  of  March  1762,  duly  exe- 
cuted and  attested,  after  reciting  that  she  had  lately  entered  into  articles  of 
agreement  with  /.  Rosamond^  and  Henry  WasieUt  clerk,  for  the  purchase  of 
several  messuages  and  other  premises  in  High  Streety  Sunderland^  in  the 
several  occupations  of  M.  Harrison^  Chipckase  Grey,  and  others  named,  as 
tenants  thereof ;  which  agreement  had  not  been  carried  into  execution ;  she 
thereby  desired  that  her  executrix  after  named  should,  as  soon  as  conveniently 
might  be  after  her  decease,  procure  the  said  agreement  to  be  carried  into  exe- 
cution, and  raise  and  pay  the  purchase-money  out  of  her  personal  estate :  (ex- 
cept the  plate,  china,  household  goods,  and  other  furniture  in  her  dwelling- 
house  at  the  time  of  her  death),  or  by  sale  or  mortgage  of  the  premises  so 
purchased.  The  will  then  proceeded :  "  And  I  do  hereby  give  and  devise 
**  the  said  messuages  and  other  premises  so  purchased  as  sforesaid  to  Lady 
'*  Ann  MiddleUm,  her  heirs  and  assigns,  upon  the  several  trusts,  and  for  the 
"  uses,  intents,  and  purposes  following ;  viz.  in  trust,  first,  to  pay  the  rents 
**  and  profits  of  the  said  premises  to  my  three  daughters^  Elizaheth  RobiTuon^ 
<*  Anuy  wife  of  Chvpchase  Grey^  and  Margarei  Robinson^  and  to  the  survivor 
"  of  them,  for  their  respective  natural  lives,  to  be  equally  divided  amongst 
**  them  share  and  share  alike.  And  I  order  and  direct,,  that  the  share  of  my 
*'  said  daughter,  Ann  Greyt  shall  be  paid  into  her  awn  proper  hands,  kc.  fin 
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"  her  separate  use,  and  that  her  receipt,  notwithstanding  her  coTerture,  shall 
"  be  a  sufficient  discharge  for  the  same.  And  from  and  immediately  after  the 
*'  decease  of  all  my  said  daughters,  the  said  premises  and  the  rents  and  profits 
'*  thereof  shall  be  in  trust  for  all  and  every  the  child  and  children,  as  well 
"  sons  as  daughters,  of  my  said  three  daughters,  Elizabeth^  Ann,  and  Marga^ 
"  ret,  who  shall  be  living  at  the  death  of  the  survivor,  of  my  said  daughters, 
"  share  and  share  alike ;  to  take  as  tenants  in  common  and  not  as  joint  ten- 
"  ants.  But  if  all  my  said  daughters  shall  happen  to  die  without  leaving  any 
"  issue,  then  immediately  from  and  after  the  decease  of  the  survivor  of  my 
"  said  daughters,  in  trust  for  my  grandson,  Wm.  Robimon,  his  heirs  and  as- 
"  signs  for  ever.  And  my  will  is,  that  the  said  premises  shall  be  conveyed  in 
**  pursuance  of  the  said  agreement  to  and  for  the  several  uses,  intents,  and 
"  purposes  hereinbefore  limited,  expressed,  and  declared.  Also  I  give  and  be- 
'*  queath  to  my  said  daughters,  Elizaheth  Robinson,  Ann,  and  Margaret  Rob- 
'*  tTuon,  all  the  plate,  china,  household  goods,  and  other  the  furniture,  6cc.  re- 
"  maining  in  my  dwelling-house  at  the  time  of  my  death,  equally  to  be  divid- 
"  ed  between  them,  share  and  share  alike.  And  as  to  all  the  rest  and  residue 
'*  of  my  real  and  personal  estate,  whatsoever  and  wheresoever,  or  of  what 
"  nature  or  kind  soever,  I  give  and  devise  the  same  to  my  said  three  daugh- 
**.tisrs,  their  heirs,  executors,  &c.  to  be  equally  divided  amongst  tbem,  share 
^  and  share  alike :  subject  nevertheless  to  the  payment  of  all  my  just  debts, 
^  legacies,  and  funeral  expences,  which  I  hereby  direct  to  be  paid  thereout  by 
''  my  said  executrix.  Provided  nevertheless,  that  the  said  several  bequests  to 
"  my  daughter  Elizaheth  Robinson  are  not  intended  to  be  any  satisfaction  to 
'*  her  for  a  debt  of  100/.  due  from  me  to  her,  and  secured  by  bond  dated  the 
**  9th  of  March  instant ;  which  I  will  that  she  shall  receive  out  of  my  estate 
*'  and  effects,  over  and  above  what  is  hereinbefore  given  to  her.  And  I  ap- 
"  point  the  said  Lady  Ann  Middleion  sole  executrix  of  this  my  will,"  &c. 

The  testatrix  died  on  the  24th  of  March  1762,  leaving  the  plaintiff,  Wm. 
Robinson,  her  gvandeott  and  heir  at  kw,  and  leaving  also  her  said  three 
daughters,  her  surviving.  Lady  Ann  Middktom  declined  to  act  in  the 
trusts  of  the  will,  and  having  renounced  the  execution  thereof,  by  inden- 
tures of  lease  and  release  of  the  12th  and  13lh  of  February  1767,  made  af- 
ter her  death,  the  said  Henry  Wastell  and  John  Rosamond  being  seised  in  fee, 
and  one  Wm.  Middleton,  heir  of  the  said  Lady  Ann,  did,  for  the  consideration 
therein  mentioned,  convey  the  premises  in  the  will  mentioned,  in  pursuance 
of  the  said  agreement,  unto  the  said  Wm.  Robinson,  his  heirs  and  assigns,  to 
the  uses  following,  viz.  To  the  use  of  one  Adam  Boulby,  his  executors,  &c. 
for  the  term  of  2000  years,  in  mortgage,  for  securing  1028^.  and  interest  as 
therein  mentioned ;  and  subject  thereto,  upon  the  trusts  and  for  the  intents 
and  purposes  declared  concerning  the  same  in  the  will  of  the  testatrix  Afar'* 
garet  Robinson.  The  said  mortgage  term  of  2000  years  has  by  divers  mesne 
assignments  become  vested  in  Ckipehase  Grey.  After  making  the  said  inden* 
tures  of  lease  and  release,  Ann,  wife  of  the  said  Chipchase  Griy,  and  daoghter 
of  the  testatrix,  died,  leaving  two  children,  viz.  the  defendants  Wm.  Gref  and 
T.  R.  Grey,  her  surviving;  nnd^  Elizabeth  /{oMn^n,  afterwards  E.  Seoit, 
anbther  of  the  testatrix^  daughters,  after  the  making  of  these  indentures,  abo 
died,  without  leaving  any  issue  living  at  her  death  ;  and  the  defendant^  Mmr* 

faret  Robinson,  is  the  surviving  daughter  of  the  testatrix.  Chipchase  Grey 
as,  by  virtue  of  the  said  mortgage,  and  with  the  consent  of  Margaret  Robin*' 
son,  Wm.  Grey,  and  T.  R.  Giey,  been  for  many  yenrs  in  the  possession  of 
the  demised  premises,  and  has  cut  down  timber,  and  otherwise  committed 
waste  thereupon ;  the  said  Wm.  RMnson  claiming  to  be  entitled  under  the 
said  will  to  tne  remainder  in  fee  of  the  premises  expectant  upon  the  death  of 
Margaret  Robinson,  Wm.  Grey,  and  T.  jR.  Grey.  In  Michaelmas  term  1803^ 
Wm.  Robinson  exhibited  his  bill  in  Chancery  against  Chipchase  Grey,  Mar* 
garet  Robinson,  Wm.  Grey,  and  T.  R.  Grey,  to  j^re  his  right  thereto  declared 
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-tad  established  by  a  decree  of  the  said  coart,  and  that  CMpckau  Grey  might 
be  restraiiied  from  catting  down  timber  and  committing  waste  on  the  premises. 
To  which  bill  the  defendants  appeared  and  pat  in  their  answer :  and  on  the 
19th  of  March  1806,  the  cause  came  on  to  be  heard  before  the  Master  of  the 
Rolls,  when  his  Honor  ordered  that  this  case  should  be  stated  for  the  opinion 
of  this  Court  upon  the  following  qaestion :  **  What  estate  and  interest  the 
**  testatrix  Margarei  RMjutm*s  three  daughters,  EliztUfeth  BoHrumt  spinster, 
^  Ann  Grey  wife  of  Chipchase  Grey  and  MargarU  Robimon  spinster,  and 
^  the  sarriver  of  them,  and  their  children,  or  such  of  them  as  should  be  living 
**  at  the  death  of  sach  sarrivor,  respectively  took  under  the  said  testatrix's 
^  will  and  the  said  indentures  of  lease  and  release  ?" 

This  case  was  argued  in  Trinity  term  last,  by  Abbott  for  the  plaintitT,  and 
Bolroyd  for  the  defendants :  when  it  was  admitted,  that  the  nse  was  executed 
in  the  trustee  during  the  lives  of  the  three  daughters,  Elizabeths  Ann^  and 
Margaret ;  the  trustee  being  directed  to  pay  the  rents  and  profits  into  the 
hands  of  the  daaghters  and  the  surviror  of  them,  one  of  whom  also  was  a 
married  woman  ;  which  could  not  be  done,  unless  the  trustee  were  entitled 
first  to  receive  and  take  such  profits ;  which  carries  the  legal  estate,  according 
lo  Jones  ▼.  Lord  Say  and  Sele{a),  and  Doe  v.  Simpson,  6  East,  171.  The 
.  question  therefore  turned  principally  on  the  estate  in  remainder  which  the 
testatrix's  daughters,  or  their  children,  might  take  by  implication  from  the  de- 
vise over  being  to  the  heir  at  iaso  in  a  certain  event  only :  assuming  it  to  be 
.clear,  that  a  legal  remainder  to  the  issue  could  not  unite  with  a  prior  equitaUe 
estate  Hmt  life  to  the  daughters,  so  as  to  give  them  estates  of  inheritance  in  the 
first  instance :  and  that  the  Court  would  not  execute  the  use  in  the  trustee 
beyond  what  was  necessary  to  give  effect  to  the  intention  of  the  testatrix. 
And  though  at  the  time  of  making  the  will,  the  testatrix,  having  only  an 
equitable,  though  a  devisable(^)  interest  in  the  premises  contracted  to  be  pur- 
chased, could  not  carve  a  legal  estate  out  of  it :  yet  the  legal  conveyance  be- 
ing afterwards  made  according  to  the  trusts  and  uses  of  the  will,  the  question 
came  to  be  argued  as  if  the  terms  of  the  will  had  been  introduced  into  the 
deed  ;  the  legal  estate  passing  by  the  deed,  and  the  will  operating  in  effect  as 
a  declamtion  of  the  uses.  However,  it  was  agreed,  at  the  request  of  the 
CoflTt,  to  relieve  them  from  any  difficulty  in  decidini?  on  the  devise  of  a  mere 
equitable  title,  that  the  case  should  be  argued  as  if  the  testatrix  had  been 
seised  in  fee  of  the  premises. 

AJbhatty  on  the  part  of  the  plaintiff*,  argued,  that  the  children  of  the  three 
daughters  who  happened  to  survive  all  the  three  daughters  (and  such  only 
would  take  any  thing)  took  only  estates  for  life ;  1st,  considering  only  the 
words  of  devise  to  the  children,  without  the  limitaiion  over  to  the  testatrix's 
grandson  Win.  Robinson;  2dly,  conaidertng  the  first  devise,  with  refer- 
ence to  the  limitation  over.  1st,  The  devise  is  of  "  the  said  premises,  and 
the  rents  and  profits  thereof,  in  trust  for  all  and  every  the  chUd  and  children^ 
as  well  sons  as  daughters,  of  my  said  three  daughters,  who  shall  be  living  at 
the  death  of  the  survivor  of  my  said  daughters,  share  and  share  alike,  to  take 
as  tenants  in  rommon  and  not  as  joint-tenants."  There  is  nothing  in  the  de- 
scription of  **  the  said  premises  and  the  rents  and  profits  thereof"  to  shew 
that  aoy  greater  estate  than  for  life  was  intended  to  be  passed.  There  is 
not  even  so  strong  a  word  as  hereditament,  which,  however,  in  Denn  v.  MeU 
ior(e),  was  held  not  to  be  sufRcient  to  carry  the  fee.  Nor  are  there  any 
words  of  inheritance  or  limitation  to  carry  a  greater  estate  than  for  life.    Then, 

{k\  8  Via.  Abr.  SfS,  aad  vL  Bagskaw  v.  Spineer^  1  Vsa.  144,  sod  Barton  v.  JBfortoa,  7 
Term  R«p.  654. 

(b)  Lenfiford  v.  Pitt,  %  P.  Wmi.  629,  and  vide  1  Eq.  Cai.  Abr.  174,  which  collecU  the 
prior  entborities. 

(e)  fTermlUp.  666.    6  Term  Rep.  174.    1  Boe.  &  PsH.  559,  and  8  Bos.  St  Pnfi.  247. 
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2dly,  ibe  word  iuue  in  the  next  clause  limiting  over  the  estate  to  the  grand- 
son cannot  enlarge  the  prior  devise  to  the  children  of  the  daughters  to 
which  it  refers :  but  it  must  be  taken  to  be  there  used  synonimously  to  chil« 
dren ;  in  which  sense  it  is  sometimes  used ;  as  in  Gaodright  t.  Dunham^ 
Dongl.  264,  and  Doe  ▼•  Perryn,  3  Term.  Rep.  484.  [Le  £^ne,  J.  observed, 
that  in  those  cases  the  limitations  were  to  the  children  and  their  heirs  :  and 
for  default  of  ufuf,  then  over(a).]  But  here  there  are  no  words  of  limitation 
in  the  prior  devise  to  carry  a  fee  to  the  children ;  and  the  Court  cannot  sup- 
ply them  by  conjecture  of  what  the  testatrix  might  have  intended,  however 
hard  the  case  may  seem,  Denn  v.  Bagshaw,  6  Term  Rep.  512.  The  period 
contemplated  by  the  testatrix  was  the  death  of  the  last  of  her  daughters ;  if 
they  left  any  children,  then  those  children  were  to  take,  but  for  life  only,  for 
want  of  words  to  carry  a  greater  estate :  if  there  were  no  such  children  then 
living,  the  grandson  was  to  take  in  fee. 

iSdroyd,  on  the  part  of  the  defendants,  admitted,  that  if  there  had  been 
nothing  more  in  the  will  than  the  devise  to  the  children  li? ing  at  the  death  of 
the  survivor  of  the  three  daughters,  the  children  would  only  have  taken  es- 
tates for  life :  but  he  relied  on  the  subsequent  limitation  over  to  Wm.  Robvnr 
Mm,  who  was  the  heir  at  law  of  the  testatrix  (a  circumsuince  material  to  be 
considered)  in  default  of  issue  of  the  daughters.  And  he  contended, 
1st,  either  that  the  three  daughters  would  take  estates  for  lives,  as  joint-tenants : 
remainder  to  their  children  for  lives,  as  tenants  in  common  ;  with  a  vested  re- 
mainder in  fee,  or  at  least  in  tail,  to  the  three  daughters  hj  implication  :  or* 
2dly,  that  after  such  life  estates,  the  children  as  they  came  %n  esse^  would  take 
a  vested  remainder  in  fee  by  implication,  liable  to  be  devested  as  to  such  of 
them  who  died  before  the  three  daughters,  or  the  survivor  of  them :  or,  Sdly, 
that  the  daughters  would  take  a  vested  remainder  in  tail,  after  the  life  estates 
to  them  and  their  children ;  with  a  contingent  remainder  in  fee  to  the  chil- 
dren, as  they  came  in  esse ;  which  would  vest  in  such  as  were  living  at  the 
death  of  all  the  daughters ;  which  remainder  was  liable  to  be  defeated  by  the 
particular  event  of  daughters  dying,  without  leaving  issue  at  the  death  of  the 
survivor ;  in  which  event  only  the  estate  is  given  over  to  Wm,  Robinson,  the 
heir  ;  who  would  take  either  by  contingent  remainder,  if  the  whole  fee  were 
not  before  disposed  of ;  or  by  way  of  executory  devise  in  the  particular  event, 
if  it  were:  or,  4thiy,  supposing  that  the  whole  estate  was  not  given  over  by 
implication  to  the  daughters,  or  to  their  children,  by  the  clause  referred  to, 
•that  the  three  daughters  would  take  the  fee,  as  tenants  in  common,  under  the 
residuary  clause,  giving  to  them  and  their  henrs,  equally  to  be  divided 
amongst  them,  share  and  share  alike,  the  residue  of  the  real  and  personal  es- 
tate. The  devise  over  to  Wvl  Robinson,  the  heir  at  law,  was  not  generally, 
but  onlv  in  the  particular  event  of  there  being  no  issue  of  the  daughters  living 
at  the  death  of  the  survivor  of  them ;  and  there  was  no  occasion  to  devise  the 
fee  to  hijn  generally,  in  case  none  of  the  children  survived  the  daughters  : 
for  the  law  would  have  given  it  to  htm  without  the  appointment  of  the  testa- 
trix. But  it  is  clear,  that  in  the  event  of  the  daughter's  leaving  children,  the 
testatrix  meant  that  it  should  not  go  to  her  heir  at  law ;  and  therefore  the  . 
daughtefs  must  take  some  larger  estate  than  for  life ;  for  unless  they  did,  as  the 
children  were  to  take  as  tenants  in  oommon,  upon  the  death  of  either,  the 
share  of  that  one  would  go  over  to  the  heir  at  law ;  but  he  was  not  to  take  in 
the  event  of  there  being  any  issue  left  at  the  death  of  the  survivor  of  the 
daughteia.  By  this,  the  dalig^ters  would  take  a  vested  remainder  in  fee,  ac- 
cording to  the  doctrine  in  Purefoy  v.  Rogers,  2  Saund.  388.  a.  recognized  by 
Lord  C.  J.  Willes  in  Moore  v.  Heaseman,  WiUes,  143.  So  in  Doe  v.  Clayton, 
8  East,  141,  where  the  testator  devised  his  estate  at  Eaton  to  his  grandson, 


Alh 


(a)  Vide  X«ra  r.  fTiOm,  S  Esit,  886.  aad  Jto  v,  n«  «lfarg»w  ^  fili|^pn2,  7  EaU , 
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witboDt  any  words  of  ioheritance  or  limitatioD ;  yet  this  being  accompanied 
with  a  prohibition  to  the  husband  of  his  daughter  and  heur  at  Jaw  to  '*  come 
upon  his  premises  or  hereditaments  on  any  account  whatsoever ;"  this. was 
held  to  give  a  fee  to  the  grandson  by  implication.  But  certainly  the  daugh- 
ters would  not  take  less  than  a  vested  remainder  in  tail,  accordmg  to  Ives  v. 
Legge(a).  The  cases  of  Goodrighi  v.  Dunham^  and  Doe  v.  Perryn,  do  not 
apply ;  for  there  the  word  issue  clearly  applied  to  children  :  but  if  the  children 
of  the  daughters  had  died  leaving  issue,  it  could  never  have  been  the  in- 
tention of  the  testatrix  that  the  limitation  over  to  Wm,  Robinson  should  take 
efiecL  But  if  the  daaghiers  do  not  take  a  fee,  their  children  roust,  as  the 
heir  at  law  is  at  all  events  excluded  if  the  daughters  die  leaving  issue.  On 
the  4th  point  there  are  authorities  to  shew,  that  the  whole  interest  of  the  de- 
visor not  before  disposed  of  may  pass  by  a  residury  clause  to  one  to  whom  an 
€state  for  life  was  before  given  in  the  same  premises  :  as  Hogan  t.  Jackson^ 
Cowp.  2S9,  and  RidmU  v.  Pain(b). 

In  reply,  it  was  urged,  that  as  the  daughters  of  the  testatrix  were  admit- 
ted to  take  equitable  estates  for  lives  in  the  first  instance,  they  could  not 
take  estates  tail  by  the  limitation  over  in  default  of  their  issue;  which  being 
a  legal  limitation  could  not  coalesce  with  a  prior  equitable  estate  for  life. 
For  the  trustee  takes  the  first  estate ;  and  therefere  the  limitation  over  is  the 
same  in  eflect  as  if  made  in  default  of  issue  of  a  stranger,  to  whom  no  prior 
devise  for  life  was  made ;  and  there  is  no  case  to  shew  that  an  estate  tail  can 
arise  by  implication  from  a  devise  over  in  default  of  the  issue  of  a  per- 
son to  whom  no  life  estate  is  before  expressly  given  by  the  will.  [Ltnorence^ 
J.  Was  it  not  held  otherwise  in  Walter  v.  Drew(c)^  in  the  case  of 
an  heir  at  law  ?]  In  Moone  v.  Heaseman^  the  devise  over  to  the  heirs  of 
the  mother,  in  case  the  daughters  died  before  their  mother,  was  to  the 
same  person  who  took  the  intermediate  estate : .  but  here  Wm.  Robinson, 
though  the  heir  of  the  testatrix,  was  not  necessarily  the  heir  of  his  aunts.  And 
in  Ihe  v.  Clayton  the  construction  arose  upon  the  different  provisions  of  the 
whole  will.  Every  estate  which  any  person  can  take  on  the  death  of  the 
daughters  having  children  must  be  contingent,  whether  the  children  would 
take  for  life  or  in  fee :  for  none  of  the  children  can  take  but  in  the  event  of 
their  surviving  the  three  daughters.  At  law,  the  daughters  themselves  can 
take  nothing :  on  their  death,  such  of  the  children  as  are  then  living  will  take 
for  life  ;  or  if  none  be  then  living,  Wm.  Robinson  will  take  a  fee.  Then,  if 
the  first  remainder  be  contingent,  every  subsequent  remainder  must  be  contin- 
gent also,  according  to  Lodington  v.  Kime,  1  salk.  24 

The  following  certificate  was  afterwards  sent  to  his  Honour. 
This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it, 
and  are  of  opinion,  that,  under  the  will  and  the  indentures  of  lease  and  re- 
lease, the  three  daughters  of  the  testatrix,  Elizabeth^  Anne,  and  Margaret, 
did  not  take  any  legal  estates ;  but  that  Wm.  Robinson,  the  releasee  in  the  in- 
dentures of  lease  and  release,  took,  subject  to  the  term  of  2000  years,  an  es- 
tate for  the  lives  of  the  said  three  daughters,  and  the  life  of  the  survivor  of 
them ;  and  that  such  of  their  children  as  shall  be  living  at  the  death  of  the 
eurvivor  of  the  said  daughters  of  the  testatrix  will  take  estates  in  fee,  as  ten- 
4ints  in  common,  subject  to  the  said  term  of  years(l). 

Ellshbohouoh. 
17th  June  1807.  N.  Gbosb. 

S.  Lawrence. 

S.  Lb  Blanc. 

(a)  a  Term  R«p.  488  in  nolis,  and  1  Feme's  Coat  Rem.  §94. 

(b)  8  Atk.  488,  and  aee  alao  CanrfUU  v.  OUbert.  8  Eaat,  616w 

(c)  Com.  Rep.  878,  and  vide  Target  v.  Orantt  M'  Parksr^  C.  10  Ifod.  408. 
(l;  Vide  Doc  d.  Strong  v.  G^,  II  Eaat,  888. 
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Giles  and  Another  v.  Perkins  and  Others,  Assignees  of 
Dickinson  and  Others,  Bankrupts. 

'9  Eut,  12.    Nov.  7,  1807. 

A  enitomer  ptyiog  billf,  not  dae,  into  his  bonkera'  in  the  coontrr,  whose  enstom  it  was  to 
oredit  their  enstomera  for  the  amoont  of  soeh  bills,  if  approved,  as  cash,  (chargiog  inter- 
est), is  entitled  to  recover  back  seeh  bills  in  specie  from  the  bankers  becoming  bankrapt; 
the  balnaoe  of  his  cash  acoonnt,  independent  m  soeh  bills,  being  in  hb  fsTonr  at  the  time 
of  the  bankroptcj/  and  if  payment  be  afterwards  received  apon  snch  hills  by  the  assign- 
ees, they  are  liable  to  refund  it  to  the  enstomer  in  an  action  for  money  had  and  receivA^ 

DICKINSON  and  Co.  were  bankers  at  Birmingham,  with  whom  the 
phintifis  had  opened  a  banking  account  in  1804,  which  was  continued  down 
to  the  18th  of  November  1805,  when  Dickinson  and  Co.  stopped  payment 
•and  became  bankrupts.  >  On  the  12th  of  November  1805,  the  plaintifls  paid 
into  the  bank  three  bills  to  the  amount  of  above  1100^.,  which  were  indorsed 
by  them,  but  were  not  due  till  December  and  January  following ;  and  at  the 
time  of  the  bankruptcy,  there  was  a  considerable  balance  due  to  the  plaintifls 
upon  their  cash  and  bills  (due)  account,  independent  of  the  three  bills  in 
<lue8tion.  It  was  stated  to  be  the  practice  of  tnis  and  other  banking  houses 
in  the  country,  that  when  bills  which  were  approved  were  brought  to  them 
by  a  customer,  though  the  bills  were  not  then  due,  if  they  had  not  a  long 
time  to  run,  thev  would  enter  them  in  a  gross  sum  with  cash,  br  paper  which 
was  immediately  payable,  to  the  credit  of  the  customer ;  giving  him  either 
cash,  or  liberty  to  draw  upon  them  to  that  amount.  And  the  bankers  so  far 
considered  these  running  bills  (which  were  always  indorsed  by  the  customer) 
as  their  own,  that  they  would,  as  convenience  required,  pay  them  away  to 
other  customers  in  the  usual  course  of  business,  or  transmit  them  to  their 
own  correspondents  in  London :  and  interest  was  charged  on  both  sides  the 
account  on  such  paper  transactions  ;  and  If  the  interest  account  turned  out  to 
be  against  the  customer,  the  bankers  also  charged  a  certain  commission. 
Differing  in  this  respect  from  the  practice  of  bankers  in  London,  who  upon 
the  receipt  of  undue  bills  from  a  customer  do  not  carry  the  amount  directly 
to  his  credit,  but  enter  them  short,  as  it  is  called ;  that  is,  note  down  the  re- 
ceipt of  the  bills  in  his  account,  with  the  amount,  and  the  times  when  due,  in 
a  previous  column  of  the  same  page;  which  sums,  when  received,  are  car- 
ried forwards  into  the  usual  cash  column.  In  the  present  case,  the  assignees 
of  the  bankrupts  considering  that  the  three  bills  in  question  had  been  entered 
itx  the  bank  books  in  common  with  cash,  and  that  by  the  usual  mode  of  deal- 
lag  the  plaintiffs  might  have  drawn  for  the  amount  before  the  bills  were  due» 
refused  to  deliver  them  up  to  the  plaintiffs  on  demand  ;  and  as  they  became 
due  the  assignees  received  the  money  from  the  acceptors,  to  the  credit  of  the 
bankrupts'  estate :  for  which  the  plaintiffs  brought  their  action  for  money  bad 
(and  received.  And  the  question  was,  whether  they  were  entitled  to  receive 
back  theae  bills  in  specie  from  the  bankrupts  at  the  time  of  their  bankruptcy, 
die  same  €mt  being  then  due,  though  indorsed  by  them,  and  the  balance  of 
the  cask  account  being  in  favour  of  the  plaintiffs  :  or  whether  they  were  only 
.  entitled  to  oome  in  as  creditors  under  the  commission  for  the  whole  amount 
of  their  banking  account.  Lord  Ellenborough,  C.  J.  was  of  opinion,  at  the 
trial  before  hun  at  Guildhall,  that  the  plaintiffs  were  entitled  to  recover ;  and 
they  accordingly  obtained  a  verdict  for  the  amount  of  the  bills. 

Gmrrow  and  Richardson  now  moved  for  a  new  trial ;  relying  on  the  course 
of  dealing  of  country  bankers,  who  always  entered  approved  bills  at  the  usu- 
al short  daleSf  as  cash,  and  gave  the  customers  the  Dene.fit  of  drawing  upon 
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them  for  the  amoant  accordingly.  And  he  referred  to  JBentY.  Puller  (a)t 
where  there  ha? ing  been  a  general  bill  account  between  two  parties,  one  of 
whom  became  bankrupt,  it  waa  considered  that  the  solvent  party  in  whose  fa- 
vour the  balance  was,  could  not  maintain  trover  for  the  bills  deposited  by  him 
with  the  other ;  they  having  been  paid  in  oa  a  general  account,  and  not  spe- 
cifically  appropriated  to  answer  particular  dreAs  which  had  not  been  paid  by 
the  bankrupt. 

Lord  Ellbnbosough,  G.  J.  Every  man  who  pays  bills  not  then  due  into  the 
hands  of  his  banker  places  them  there,  as  in  the  hands  of  his  agent,  to  obtain 
payment  of  them  when  due.  If  the  banker  discount  the  bill,  or  advance  mon- 
ey upon  the  credit  of  it,  thatalters  the  cas^ ;  he  then  acquires  the  entire  prop- 
erty in  it,  or  has  a  lien  on  it  pro  tanto  for'his  advance.  The  only  difierence 
between  the  practice  stated  of  London  and  country  bankers  in  this  respect  is, 
that  the  formef,  if  overdrawn,  has  a  lien  on  the  bill  deposited  with  him,  though 
not  indorsed ;  whereas  the  country  banker  who  always  takes  the  bill  endors- 
ed, has  not  only  a  lien  upon  it,  if  his  account  be  overdrawn,  but  has  also  his 
legal  remedy  upon  the  bill  by  the  indorsement;  but  neither  of  them  can  have 
any  lien  on  such  bills  until  their  account  be  overdrawn ;  and  here  the  balance 
of  the  cash  account  at  the  time  of  the  bankruptcy  was  in  favour  of  the  plain- 
tiffs. 

Per  Curiam^  Bale  refused. 


Doe,  on  the  Demise  of  Webb,  v.  Dixon. 

9  Eait,  16.    Not.  9,  1807. 

Under  a  lease  for  fonrteeD  or  aeven  yean,  the  leiaee  only  baa  llhe  option  of  determiaioc  it 
at  the  end  of  the  fiist  seven  yean  \  everj  doobtfnl  grant  being  coDBtmed  m  fiivov  ofthe 
grantee. 

THE  defendant  held  the  premises,  for  which  this  ejectment  was  brouffht^ 
situated  in  Cornwall^  as  tenant  at  rackrent,  under  a  lease,  the  habendum 
of  which  was  for  14  or  7  yean.  Notice  was  given  by  the  landlord  to  deter- 
mine the  lease  at  the  end  of  the  fiist  seven  years ;  and  the  question  was,  wheth- 
er by  this  mode  or  demise  an^option  were  reserved  to  the  landlord,  as  well  as 
to  the  tenant,  of  determining  the  lease  at  the  end  of  seven  years,  or  whether 
the  tenant  alone  had  such  option.  At  the  trial  before  Lawrence,  J.  at  Bodmin, 
there  was  cited,  in  support  of  the  lessor's  right  to  bring  the  ejectment  at  the  end  of 
the  seven  years,  Goodright  v.  Richardson,  3  Term  Rep.  462,  where  it  was  cons- 
idered to  be  the  intention  of  the  parties  under  such  a  demise,  that  either  might  de- 
termine it  at  the  end  of  the  first  period.  And  the  rule  of  construction  there 
laid  down,  it  was  said,  was  roost  consonant  to  the  modern  consideration  of 
leases  at  rack-rent,  regarding  them  as  mutual  contracts,  equally  beneficial  to 
both  parties,  and  not  merely  as  grants  from  the  lessors  to  the  lessees ;  in 
which  view  the  old  rule  of  construction  was  applied  to  them,  that  every  grant 
should  be  taken  most  strongly  against  the  grantor  and  for  the  benefit  of  the 
grantee.  On  the  other  hand,  it  was  observed,  that  this  was  not  the  point  in 
judgment  in  that  case,  but  an  obiter  opinion  only :  and  that  the  contrary  was 
decided  in  the  subsequent  case  of  Dann  v.  Spurrier,  3  Bos.  &  Pull.  399  and 
442,  which  was  a  case  sent  by  the  Lord  Chancellor  for  the  opinion  of  the 
Court  of  C.  B.;  and  underwent  much  consideration;  and  where  it  was  final- 
ly held  and  certified,  that  on  a  lease  granted  for  7,  14,  or  21  years,  the  lessee 
alone  had  the  option  of  determining  it  at  the  end  of  7  or  14  years  ;  and  that 
went  upon  the  old  principle  of  law  in  favour  of  grantees,  where  the  grant 

(a)  6  Term  Rep.  594,  and  vide  BuckUr  v.  BuUivani,  8  Ea8t,72.  Sed  vide  Park%  v. 
Eliawn^  1  Eaat,  544,  and  Finch  v.  Walhir,  %  Blac.  1154. 
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was  doubtfal.    The  learned  Judge  held  himself  boand  hy  thia  laal  determi- 
nation, and  noDsaited  the  plaintifL 

Lem,  Serjt.  now  moved  to  set  aside  the  nonsoit,  and  brought  these  conflict* 
ing  authorities  in  review  before  the  Court.  But  by- 
Lord  Ellenborough,  C.  J.  All  doubts  which  might  at  one  time  have  ex- 
isted on  the  subject  are  concluded  by  the  decision  in  the  Court  of  Common 
Pleas,  which  was  made  upon  full  consideration  of  the  case  in  this  Court,  and 
the  antecedent  authorities ;  and  which  proceeded  upon  the  application  to  leases 
of  the  general  principle,  that  where  the  words  of  a  grant  are  doubtful,  they 
are  to  be  construed  in  favour  of  the  grantee  ;  and  that  was  certified  to  the 
Lord  Chancellor,  who  must  be  taken  to  have  been  satisfied  with  the  decis- 
ion(l). 

Per  Curiam  Rule  refused. 


Doe  on  the  demise  of  Ducket  and  Ladbroke,  v.  Watts. 

•  Eut,  17.    Nov.  10, 1807. 

Where  ejectment  is  broasht  after  a  fine  levied  by  the  defendiDt,  but  before  all  the  proclattM- 
tioM  have  beea  made  under  the  atat.  4  H.  7.  c.  24.  it  ia  not  neceaaary  for  the  leaaor  to 
prove  an  actoal  entry  to  avoid  auch  fine  ;  oonaidering  it  to  operate  only  aa  a  fino  at  com- 
mon law :  bat  by  the  defendant'a  coofeaaion  of  leoae,  entry  and  ooater,  the  merits  only  of 
the  leaaor'a  title  are  pot  in  iaeoe. 

AT  the  trial  of  this  ejectment  hefore  Sooke^  J.  at  Warwick,  the  lessors  of 
the  plaintiff  shewed  a  prima  facie  title.  The  defendant  who  claimed  under 
her  late  husband's  will,  having  confessed  lease,  entry  and  ouster,  gave  in  evi- 
dence a  fine  sur  cognizance  de  droit,  &c.  levied  by  her  husband  before  his. 
death,  as  of  last  Easier  term,  with  proclamations,  of  which  one  proclamation 
was  made  on  the  8th  of  May  in  that  term,  and  another  on  the  16th  of  June 
in  Trinity  term ;  but  the  plaintifif  having  served  his  declaration  on  the  23d  of 
May,  one  proclamation  only  had  been  made  before  the  commencement  of  the 
suit.  But  no  actual  entry  had  been  made  by  the  lessors  to  avoid  the  fine  : 
and  the  question  was,  whether  such  entry  were  necessary  to  maintain  the  ac- 
tion ?  The  learned  Judge  held,  that  as  the  four  proclamations  had  not  been 
made,  the  fine  was  not  so  far  complete  as  to  render  an  entry  necessary  by  one 
who  had  title  previous  to  the  bringing  of  the  ejectment ;  and  therefore  the 
plaintiff  obtained  a  verdict. 

Balguy  moved  to  set  aside  the  verdict  on  the  ground  of  the  Judge's  mis- 
direction in  lew ;  for  that  the  effect  of  a  fine  at  common  law  is  to  devest  all 
the  prior  estates,  which  can  only  be  revested  again  by  entry,  or  by  judgment 
in  a  real  action  (a).  Then  the  statute  4  H.  7.  c.  24.,  which  superadds  the 
proclamations,  does  not  alter  the  effect  of  the  fine  at  common  law  in 
that  respect(3).  Therefore,  though  the  fine  in  this  case  could  not  operate 
as  a  fine  with  proclamations,  so  as  to  bar '  strangers  within  5  years :  yet 
still  it  would  have  the  effect  of  a  fine  at  common  law,  and  consequently  an 
entry  would  still  be  necessary  to  avoid  it  and  revest  the  old  estate.  It  is  true 
that  in  Jenkins  d.  Harris  v.  Prichard,  2  Wils.  45,  it  is  said,  that  an  actual 
entry  was  not  necessary  to  avoid  a  fine  without  proclamations  :  but  that  was 
not  the  principal  point  in  judgment ;  but  only  a  secondary  point,  which  be- 
came unnecessary  to  be  decided,  as  the  Court  were  clear  that  the  lessors  of 
the  plaintiff  had  no  title.  And  it  seems  not  to  have  been  argued  at  the  bar, 
or  much  considered  by  the  Court.  It  is  contrary  to  principle  ;  and  Phruoden 
265.,  which  is  referred  to  in  the  margin  of  the  Reporter,  so  far  from  support- 

(1)  [See  Comyn  on  Landlord  &  Tenant,  p.  53.— W] 

(a)  Vide  Plowd.  867.  (6)  Goodrighi  v.  ForruUr,  8  Eait,  66(k 
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ing  the  position,  rather  hears  against  it :  for  there  it  was  considered  that 
the  Stat.  4  H.  7.  c.  24,  did  not  alter  the  form  or  substance  of  the  fine  at  com- 
mon, laf^,  bat  only  enabled  the  party  to  add  proclamations  to  it  for  another 
purpose  2  andf  therefore,  though  any  of  the  proclamations  upon  a  fine,  accord- 
ing  to  that  statute,  should  be  erroneous,  as  if  made  on  a  Sur^day,  it  would 
still  operate  as  a  discontinuance  at  common  law. 

Lord  Ellenborough,  C.  J.  The  stat.  4  H.  7,  makes  a  fine  with  proclama- 
tions a  bar,  saving  the  rights  of  persons  who  pursue  them  by  action  or  lawful 
entry  within  ascertain  time.  In  Oates  r.  Bndon(a)  Lord  Mansfield  said  that 
the  confession  of  lease,  entry,  and  ouster,  was  sufficient  in  all  cases,  except  in 
the  case  of  a  fine  v>Uh  proda/nations,  in  which  case  it  was  necessary  to  prove 
an  actual  entry.  The  entry  therefore  previous  to  the  bringing  of  an  eject- 
ment is  only  necessary  by  the  words  of  the  statute  so  far  as  respects  a  fine 
with  proclamations ;  an  ejectment  not  being  considered  as  an  action,  within 
the  meaning  of  it.  So  is  the  case  of  Jenkins  v.  Pritchard,  2  Wils.  45 ;  and 
the  practice  ever  since  has  been  in  conformity  with  that  decision.  And  when 
it  is  said,  in  several  cases,  that  an  entry  is  necessary  before  ejectment  brought 
to  avoid  a  fine,  it  must  be  understood  of  a  fine  with  proclamations(^).  The 
point,  therefore,  having  been  settled  in  these  cases,  there  seems  to  be  no 
ground  for  disturbing  it. 

Per  Curiam,  Rule  refused  (c). 

(a)  Bnll.  N.  P.  108.  Vid«  S.  C.  8  Burr.  1897,  where  Lord  Manfield'i  expression  is 
more  geneml,  that  to  avoid  a  fine  there  must  be  an  ifctaal  entry,  &c.  and  that  in  a>l  other 
cojes  the  confession  of  lease  entry  and  ouster  is  sufficient,  wiibout  adverting  to  the  distinc- 
tion, as  in  the  note  in  the  Lav?  of  Nisi  Prios,  between  a  fine,  with  proclamatio  i«,  and  a  fine 
at  oommon  law.  See  also  Goodright  v.  Caior,  Dougt.  478.  and  Smith  v.  Clyffiord^  1  Term 
Rep.  741. 

(6)  Berrington  v.  Pqrkhurtt,  Andr.  126,  and  2  Stra.  1086,  was  the  case  of  a  fine  with 
proclamations,  as  appears  from  the  argomeot«  [See  a  note  of  this  case,  taken  from  Mr. 
F^d*9  MS  in  18  East,  488.] 

(c)  The  resolution  in  this  case  is  contrary  to  the  decision  of  C  B,  in  Tapntr  d.  Pecleham 
end  Olhen  v.  Merloit  and  ^/loMer,  WiJIes,  177  ;  which  was  not  referred  to  npon  t^iis  occi^- 
aion,  nor  noticed  in  the  cases  of  Jenkins  v.  Pritehard,  and  Oates  v.  Bridon,  though  prior  to 
both  in  point  of  time.  Ld.  C.  J.  Willes  there  said,  that  the  Court  would  not  determine 
whether  the  fine  there  was  to  be  considered  as  a  fine  with  proclamations,  or  not ;  the  action 
having  been  broo|;ht  before  the  time  when  all  the  proclamations  were  expired  ;  and  all  the 
proclamations  having  been  made  that  could  be  made  before  that  time  :  because  it  was  clear 
that  it  was  a  fine  of  one  sort  or  another  ;  and  there  was  no  pretence  to  sa^  that  the  fine  was 
void.  And  if  not  void,  all  the  court  were  of  opinion,  that  when  a  person  m  possession  levies 
a  fine  of  any  sort,  the  parties  ont  o^  possession  cannot  maintain  an  ejectment  without  an  ac- 
taal  entry.  Lord  Kenyan  also,  in  Compere  v.  Hicks^^  7  Term  Rep.  782,  observed,  that  in 
Bevington  v.  Parkhurstt  as  reportf'd  in  Andrews,  186,  Lord  Hardwicke  said,  that  in  the 
case  of  a  fine,  the  party  had  no  title  before  entry  ;  not  on  account  of  the  stat.  of  H.  7-,  but 
OB  account  of  the  puissance  of  a  fine  at  common  law.  On  the  other  band,  the  necessity  of 
an  entry,  before  ejectment  brought,  to  avoid  a  fine  seems  in  other  casef,  prior  to  those*  to 
have  been  put  npon  the  grooiid  of  the  stat.  of  H.  7.  in  relation  lo  a  fine  with  proclamations ; 
M  in  Lutterel's  case.  Moor,  460.  ;  and  in  Miodeley^s  case,  ib.  457,  where  it  is  said  thai  the 
statute  ii  to  be  construed  strictly,  being  made  for  the  security  of  titles.  Also  at  common  law 
it  was  neeesaary  to  enter  for  a  condition  broken  ;  but  in  Little  v.  tteaton,  1  Sulk.  259, 
(which  was  endeavored  io  be  distinguished  from  the  case  in  Wiiles\  an  entry  was  held  not 
to  be  necessary  before  the  bringing  of  the  ejectment.  And  the  opinion  of  Lord  .C.  J.  Hule 
was- referred  to,  who  in  an  ejectment  tried  before  him  at  the  assizes  in  Bucks  bad  held  that 
the  confesabn  of  lease,  entry,  and  ouater,  was  sufficient ;  in  which  opinion  all  the  Judges 
allerwarda  concurred  with  him  npon  a  oaae  reserved.  And  subsequent  resolutions  to  the 
aame  efifect  were  also  referred  to.  It  is  true  that  the  confession  of  lease,  entry »  and  ouster, 
as  was  observed  by  Lord  C.  J.  Willes^  is,  ns  to  the  entry*  a  confession  of  the  entry  of  the 
leasee,  and  not  of  the  lessor,  in  ejectment :  but  it  roust  also  be  recollected  that  by  the  ancient 
|Mractice,  to  supersede  which  the  rule  fur  confessing  lease,  entry,  and  ouster  was  made  in  the 
time  of  Lord  C»  J.  Rolle,  (Runoington  on  Ejectment,  14.)  leases  to  try  title  in  ejectment 
were  actually,  sea  ted  and  delivered  on  the  land  itself;  and  consequently  the  lessor  must  have 
entered  upon  it  before,  in  assertion  of  his  title  :  because,  say  the  books,  it  wae  maintenanee 
in  any  one  who  was  ont  of  poisesaion  to  conve^y  to  another.  And  indeed  where  the  rightful 
owner  was  diMeised  there  might  be  some  rbk  of  hia  failing  in  his  ejectment,  if  he  bad  mero- 
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Donovan,  Assignee  of  Kennett,  an  Insolvent  Debtor,  v. 
Duff,  Assignee  of  the  same  Kennett  under  a  commis-- 
sion  of  Bankrupt. 

•  Eait,  21.    Not.  17, 1807. 

Nettber  the  baaknipt,  nor  nny  penon  daimiiig  from  him  bjr  mmgawatmt  robooqaeiit  to  lb« 
commMion  of  bankropt,  fball  b«  permitted  m  an  action  at  law,  to  qaeitioo  the  validitj 
of  anch  commiwioo,  and  recover  from  aangnees  the  property  of  tlie  bankrapt  talcen  under 
it,  by  proTing  an  act  of  bankniptcj  committed  by  the  bankrapt  prior  totbepetitionnig  ar^du 
tor*a  debt;  though  it  be  alao  abewn,  that  there  waa  a  anflieient  petitioning  ereditor'a  debt 
exiiting  at  the  time  of  aneh  prior  act  of  bankraptej.  whereon  a  better  commimion  B%ht 
have  Men  aned  ont 

THIS  was  an  action  for  money  bad  and  received  by  the  defendant  to  the 
plaintiff's  use,  the  proceeds  of  property  belonging  to  the  bankrupt  which  had 
Deen  disposed  of  by  his  assiniee  under  tbe  coromission.  The  bankrapt  bad 
no  certificate.  The  plainti^  became  a  creditor  of  his  after  the  commission 
sued  out,  and  subsequently  took  an  assignment  of  bis  effects  under  the  last 
insolvent  debtors'  act :  and  after  the  bankrupt  had  made  application  to  the 
Creat  Seal  to  supersede  the  commission,  (on  which  an  issue  was  directed  to 
try  the  validity  of  it,  but  on  which  no  further  proceeding  was  had  ;)  the  plain- 
tiff now  brought  this  action :  and  in  answer  to  the  defendant's  proof  of  a  pe- 
titioning creditor's  debt,  an  act  of  bankruptcy,  and  tbe  commission  r^ularly 
sued  out  thereupon  under  which  he  was  chosen  assignee,  the  plaintiff  called 
the  bankrupt  to  prove  an  act  of  bankruptcy  prior  to  the  petitioning  creditor's 
debt ;  in  order  to  invalidate  the  commission  ;  and  also  offered  proof  of  a  good 
petitioning  creditor's  debt  existing  at  the  time  of  sucb  prior  act  of  bankruptcy, 
whereon  a  new  commission  might  be  sued  out.  But  Lord  Ellenborough  was 
of  opinion,  at  the  trial  at  the  last  sittings  at  Westtnimter,  that  it  was  not  com- 
petent for  the  bankrupt  himself,  or  any  person  standing  in  his  situation,  like 
tbe  plaintiff,  to  controvert  the  claim  of  his  assignees  under  a  commission  regu- 
larly sued  out,  by  shewing  a  prior  act  of  bankruptcy ;  however  such  a  de- 
fence might  be  set  up  by  a  debtor  of  the  bankrupt  resisting  a  claim  made  by 

1y  entered  and  afterwarda  eiecnted  a  leaae  off  the  land  ;  for  the  diaaeiee^  eontinnng  in,  or 
immediately  after  re^ioin^,  poaseaaion,  wonid  have  operated  aa  a  new  difaeiain,  and  eonae- 

Etly  as  a  re-dipsetsin,  of  the  lemor  at  the  time  of  ezecnting  tbe  tease.  Then  there  i^  no* 
in  the  stat.  18  Ed.  1.  st.  4.  de  modo  levandi  fines,  which  reqoires  ihst  an  entry  ahall  be 
)on  the  land  io  order  to  avoid  the  fine  ;  thoogh  it  concluded  thoae  who  had  right  if  they 
made  bot  their  claim  of  their  action  within  a  year  and  a  day  tur  la  pie  ;  that  is,  upon  ihM 
foot  (f  ike  fine  ;  and  not  hj  the  coun/ry,  as  it  is  translated  in  Ronnington's  ediUon  of  the 
Statntea,  and  other  books  ;  as  if  it  had  been  written  paye  instead  of  pt>.  Vide  2  Black, 
Rep.  994.  Bot  Lord  Coke  aeems  to  conskler  tbe  aiat.  of  Ed.  I.  aa  repealed  by  that  of  H.  7. 
eo  far  aa  to  render  an  entr^r  o^  the  party's  claim  at  the  foot  of  the  fine  nnavailable  at  this  day. 
Certainly  it  mnat  be  unaTatlable  against  a  fine  levied  with  proclamationa  according  to  the  lat- 
ter atatnte.  And  since  the  stat  21  Jac  1.  c.  16.  tbe  party  having  a  right  of  entry  haa  20 
yean  within  which  to  niahe  his  entry  after  his  right  aocrnea  :  bnf  by  aUt  4  Ann.  c.  16.  a.  16. 
BO  claim  or  entry  on  lands  shall  be  of  any  force  or  eflect  to  avoid  any  fine  levied  wUh  proe- 
lamaiions^  or  srall  be  a  sofilcient  entry  or  claim  within  the  statute  of  James  I.  unless  an  no- 
tion shall  be  thereupon  commenced  withm  one  year  after,  &c  and  prosecuted  with  ^ect 
Upon  the  whole  it  seems  now  that  for  every  purpoae,  except  that  ef  avoiding  a  fine  wUh  proe^ 
lamaiiont,  in  which  caae  the  stat.  of  H.  7.  reqoirea  an  entry ,  the  bringing  of  an  ejectment 
will  aerve  the  aame  purpose  ;  and  indeed,  if  the  good  sense  of  the  thing  is  to  be  regarded,  it 
seems  better  adapted  to  answer  anv  useful  purpoae  for  which  an  actual  entry  on  the  hind  wag 
orighially  required,  or  can  at  this  day  be  made.  But  if  the  confession  of  the  Uom  made  by 
the  lessor  in  ejectment  be  evidence  of  an  admisawn  on  the  part  of  the  defendant,  that  thn 
leaser  had  made  an  actual  entry  on  the  land  liefore  or  at  the  time  of  making  tbe  leaae,  in  or- 
der to  enable  hiiii  lawfully  to  make  it ;  it  ahould  aeem,  while  tbe  matter  was  res  rategra,  that 
the  aame  evidence  mi^bt  have  been  applied  to  a  fine  levied  with  proelamatiotts  under  the 
itatute  of  H.  7.  without  doing  violence  to  the  worda  of  that  atatnte. 
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tbe  assignees  tinder  the  commission  against  him ;  as  it  opened  a  great  door  to 
fraad ;  and  there  was  another  and  more  proper  method  pointed  out  by  the 
statutes  for  the  bankrupt  to  obtain  redress,  by  application  to  the  Great  Seal  to 
supersede  a  commission  improperly  issued  against  him.  The  defendant  there- 
fore obtained  a  verdict 

Marrtfott  now  moved  for  a  new  trial,  and  referred  to  the  class  of  cases 
where  commissions  of  bankrupt  have  been  considered  to  be  nugatoiy,  on  trials 
at  nisi  prius,  upon  proof  of  a  prior  act  of  bankruptcy,  and  a  sufficient  petition* 
ing  creditor's  debt  at  the  time  whereon  to  support  a  commission.  Doe  v. 
fotJcoT,  2  Esp.  N.  P.  Gas.  595,  Toms  v.  Mytton,2  Stra.  744,  and  Bingley  v. 
Maiuan,  B.  R.  Mich.  1783,  Co.  BankL  Laws,  ch.  2.  And  if  a  debtor  of  the 
bankrupt  may  object  to  the  claim  of  the  assignee  suing  for  the  property  of  the 
bankrupt,  on  account  of  proving  an  act  of  ^nkroptcy  prior  to  the  petitioning 
creditor's  debt,  there  seems  no  reason  for  precluding  the  bankrupt  himself,  or  any 
person  claiming  from  him  subsequent  to  the  commission,  from  availing  himself 
of  the  same  objection.  The  objection  goes  to  the  validity  of  any  debt  contract* 
ed  after  an  act  of  bankruptcy,  as  proveable  under  a  commission  founded  upon 
such  act  of  bankruptcy :  and  this  is  supported  by  several  acts  passed  to  make 
debts  of  a  certain  description  so  proveable :  as  the  stat  7  G.  1.  c.  31,  making 
bills,  &c.  payable  at  a  future  day  proveable  under  a  commission  sued  out  on 
a  prior  act  of  bankruptcy:  the  st.  5  G.  2.  c.  30.  s.  22,  enabling  such  bills,  kc 
to  be  a  sufficient  petitioning  creditor's  debt,  and  lastly  the  stat.  46  G.  3.  c.  135., 
which  enables  honajlde  creditors,  without  notice,  to  prove  their  debts  under  any 
commission  of  bankrupt,  nqtwithstanding  any  prior  secret  act  of  bankruptcy. 

(Lord  Ellenborough^  G.  J.  The  existing  commission  can  only  be  cut  down 
ly  shewing  that  another  better  commission  may  be  taken  out ;  and  that  can 
only  be  done  by  shewing  not  only  an  act  of  bankruptcy  antecedent  to  the 
present  petitioning  creditor's  debt,  but  also  a  sufficient  petitioning  creditor's 
debt  existing  at  the  time  of  such  prior  act  of  bankruptcy.]  That  was  shewn. 
[Lord  EUenborougk,  G.  J.  Still,  the  only  effect  of  that  was  to  shew  that 
some  other  persoK^  as  assignee  under  a  commission  to  be  sued  out  upon  such 

Srior  act  of  bankruptcy,  would  have  a  better  title  than  the  defendant:  but  it 
oes  not  prove  that  the  plaintiff  has  a  better  right.]  In  the  mean  time,  and 
until  another  valid  commission  was  sued  out,  the  right  to  the  property  would 
be  in  the  plaintiff  by  assignment  from  the  bankrupt. 

Lord  Ellenboioogh,  G.  J.  That  brings  it  to  the  original  question  again, 
whether  &HneU  himself  could  have  maintained  this  action  against  his  as- 
signee under  the  commission  of  bankrupt,  by  evidence  that  he  had  committed 
a  prior  act  of  bankruptcy;  for  his  assignee  subsequent  to  the  commission 
cannot  be  in  a  better  situation  than  himself.  I  know  of  no  instance  where 
such  proof  has  been  admitted  on  the  part  of  the  bankrupt,  and  for  his  benefit, 
against  the  assignees  under  the  commission :  but  I  know  that  in  a  case  before 
Lord  LoaLgkboroughj  when  Ghief  Justice  of  the  Gommon  Pleas,  he  refused 
to  permit  a  bankrupt,  in  an  action  against  his  own  assignees  under  the  com- 
mission, to  prove  a  prior  act  of  bankruptcy,  in  order  to  defeat  the  title  of  the 
assignees :  and  indeed,  it  would  be  pregnant  with  enormous  mischief  to  sufier 
it  If  the  bankrupt  be  aggrieved  by  the  commission  sued  out  against  him,  he 
may  apply  to  the  Great  Seal  for  relief,  which  the  statutes  have  authorized  the 
Lord  Gbancellor  to  administer.  But  here  we  have  it  admitted,  that  such  an 
application  has  been  made ;  and  not  succeeding  there,  it  is  now  attempted  to 
question  the  commission  in  this  collateral  objectionable  shape,  after  the  bank- 
rupt himself  has  acquiesced  in  it,  and  after  an  ineffectual  attempt  to  impeach 
it  directly  before  the  proper  tribunal. 

Lawebncb,  J.  If  this  were  permitted  to  be  done  it  would  place  every 
assignee  of  a  bankrupt  in  a  dreadful  situation.  For  then,  after  a  commission 
had  been  sued  out  upon  a  cleat  act  of  bankruptcy  proved,  to  which  the 
bankrupt  submitted,  wuhout  question,  at  the  time :  and  after  bis  property  had 
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been  collected  and  distributed  under  that  connmission ;  it  would  be  in  the 

Cower  of  the  bankrupt,  if  it  were  competent  to  him  to  adduce  such  evidence, 
y  bringing  an  action  for  money  had  and  received  against  his  assignees,  and 
proving  a  secret  act  of  hankruptcv  prior  to  the  petitioning  creditor's  debt,  to 
recover  from  his  a^ignees  the  whole  amount  of  his  property  after  distribu- 
tion(I). 
The  other  Judges  concurred  in  refusing  the  Rule(2). 

(1)  By  thA  aeth  Mction  of  the  late  b&Qkmpt  act  of  the  ITniUd  Statei,  it  wa«  provided* 
'*  That  in  all  cases  where  the  aisigneet  shall  proseoote  any  debtor  of  the  bankrupt,  for  any 
debt,  duty  or  demand,  the  commission,  or  a  certified  copy  thereof,  and  the  assignment  of  the 
commbsioners  of  the  bankrupt's  estate  shall  be  conclutiite  evidence  of  the  issuing  of  the  cbm- 
missioB,  and  of  the  peraoa  named  therein  being  a  trader  and  bankrapt,  at  the  time  mentioned 
therein  "  The  52d  sectwn  provides,  that  in  case  either  the  bankrupt  or  creditor  shall  think 
him  or  herself  aagrieved  by  the  determination  of  the  Judge  or  comroissjoners,  relative  to  any 
matfifial  fact  in  toe  commencement  or  progress  of  the  proceedings,  or  in  the  allowance  of  the 
certificate,  it  shall  be  lawful  for  eith^  party  to  petition  the  district  Judge,  and  have  a  trial 
by  Jury  on  the  facts  set  forth;  and  the  judgment  entered  on  their  verdict  shall  be  final  on  such 
laeta.  Under  these  provisbns  it  has  been  decided  by  the  Sopreuie  Court  of  ConneeticiUt 
that  the  validity  of  the  commission  cannot  be  impeached  by  any  person  in  an  action  at  law. 
Jiarttow  V.  jiilaniM,  2  Day  70.  Biuell  v.  PoiU  4  Day  79.  And  in  a  recent  case  before  the 
Supreme  Court  of  Mattachvtettt  in  was  held,  that  the  judgment  of  the  district  Judge  upon  a 
verdict  of  the  jury  that  an  act  of  bankruptcy  had  been  committed,  was  conclusive  evidence 
between  the  assignees  and  a  party  claiming  under  the  bankrupt  after  su^h  act,  that  the  com- 
missbn  was  duly  issued.  Livermore  v.  Swasey,  7  Mass.  Rep.  213.  But  the  Supreme  Court 
of  Pennsylvania  have  allowed  persons  claiming  under  the  bankrupt,  adversely  to  the  assign- 
ment, to  contest  at  law  the  commission,  trading,  bankruptcy,  and  tne  time  of  the  act  of  hank- 
ruptcv committed.  Rugan  if  al.  v.  Went,  1  Binn.  268.  This  practice  seems  also  to  be 
sanctioned  by  the  optnron  of  Judge  Wa§hingion.  Barnet  if  ol,  v.  Biltington  if  aL  A  Day 
81,  tn  ffoh't.  And  it  has  been  tieckled  both  in  Ma8$achuMeiU  and  in  Pennsylvania,  that  the 
provisions  of  the  66th  section  are  not  applicable  to  an  action  of  trover  by  the  assignees.  ^Lovelt 
V.  Cutler,  1  Mass.  Rep.  67.  Rugan  if  aL  y.  Weti,  ubi  supra'.  For  other  decisnns  upon  the 
late  bankrupt  law  of  the  United  Statest  see  Payton  v.  Payson,  1  Mass.  Rep.  288.  Water" 
man  v.  Robimon,  5  Mass.  Rep.  803.  Summons  v.  Fairfield,  Id.  248.  McMechin*s  Les* 
see  v..  Grundy  4*  ai  1  Hall's  Amer.  Law.  Jonrn.  203. 

(2)  [The  late  Bankrupt  Law  of  U.  S.  of  August  19,  1S41,  oentained,  among  otheiB, 
these  provisions. 

*'  Sec.  4.  And  such  discharge  and  certificate,  when  duly  granted,  shall*  in  all  courts  of  jup- 
tice  be  deemed  a  full  and  complete  discharge  of  all  debu,  contracts  and  other  engagements 
of  aneb  bankrupt,  whk:b  are  proveable  under  this  act;  and  shall  be  and  may  be  pleaded  as  a 
full  and  complete  bar  to  all  suits  brought  in  any  court  of  judicature  whatever,  and  the  same 
•hall  be  conclusive  evidence  of  itself  in  favor  of  such  bankrupt,  unless  the  same  shall  be  im- 
peached for  some  fraud  or  wilful  concealment  by  him  of  liis  property  or  rights  of  property,  aa 
aforesaid,  contrary  to  the  provisions  of  this  act,  or  prior  reasonable  notice  specifying  in  writ- 
ing such  fraud  er  concealment" 

**  Sec.  8.  Thai  the  Circuit  Court  within  and  for  the  district  where  the  decree  of  baaknntov 
ia  paaaed,  shall  have  concurrent  jurisdiction  with  the  district  court  of  the  tame  distrnt,  of  all 
suits  at  law  apd  in  equity  which  may  and  shall  be  brought  by  any  assignee  of  the  bankrupt 
apinst  any  person  or  persons  claiming  an  adverse  interest,  or  by  such  person  against  such  as- 
•isnee,  touching  any  property  or  rights  of  property  pf  sakl  bankrupt  trai<sferrableto,or  vest- 
ed in  such  aasignee.'* 

.  In  regard  tq  Baokroptcv  in  foreign  countries,  the  So^me  Court  of  Pennsylvania  decided, 
in  Menick'n  calate,  5  W.  &  S.  p.-  9,  amon^  other  points,  as  follows: '"  The  validity  of  the 
petitioning  creditor*s  debt  pp  vvhicha  commission  of  bankruptcy  issued  in  England,  cannot  be 
disputed  hero  by  the  bapkrop^,  op  the  ground  that  the  petitioning  creditor  was  an  alien  enemy, 
in  a  case  where  the  debt  was  settled  witboot  taking  that  objection,  and  the  bankrupt  afier- 
warda  failed  in  an  action  of  trespsss  brought  ip  England  against  the  commissioners,  and  ikm 
CbancsUor,  on  application  of  the  bankropt,  refusea  ^  supersede  tbs  coinpiission,  and  a  grwt 
lapse  of  lime  afterwa|9ils  «ippWTs4."^\Tf  J 
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The  King  v.  Sweet. 

9  East,  25.    Nov.  II,  1807. 

Ib  a«  order  of  filtalion  aad  «iaiiiteiiiinee,  the  joetieei  have  no  power  by  the  itai.  18  Eliz.  c. 
S,  Id  direct  the  defendunt  to  pay  the  ooeie  of  the  perkh  in  obtainins  the  order:  hot  having 
in  lueh  order  separated  the  sun  to  be  pMid  for  mHintenance,  and  the  soni  to  be  paid  for 
costs,  the  order  was  quashed  as  to  the  latter,  and  confirmed  as  to  the  rest  of  it. 

AN  order  of  filiation,  made  al  the  quarter  sessions  for  the  county  of  Surry, 
stated,  that 

*^' Whereas  it  appewrt  U  this  Court,  as  well  on  the  complaint  of  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Saint  Mary,  Newingtott, 
in  the  county  of  Surry,  as  on  the  oath  of  Etizabeth  Kenrick,  single  woman, 
that  she  the  said  £.  £.  on  13th  May  1805,  was  delivered  of  a  male  bastard 
child  in  the  said  parish  of  NtunngUm,  and  that  the  said  child  is  now  charge- 
able to  the  said  parish  and  likely  so  to  continue :  and  further,  that  one  Joseph 
Sweet  did  beget  ihe  «atd* child,  ice.  And  whereas  the  snid  J.  S,  hath  been 
duly  surotnoned  to  be  and  appear  before  this  Court,  and  hath  been  now  heard, 
&c.  but  no  sufficient  cause  hath  been  shewn  why  he  should  not  be  adjudged 
the  reputed  father  of  the  said  child;  now  (upon  hearing  counsel  on  both  sides, 
examination  of  witnesses  upon  oath,  and  the  premises  fully  considered,)  it  is 
adjudged  by  this  Court,  that  the  said  J.  Suje^  is  the  reputed  father  of  the 
said  child':  and  it  is  ordered,  as  well  for  the  better  relief  of  the  said  parish  of 
Newington  as  for  the  suetentation  of  the  said  child,  that  the  said  J.  5.  shall 
and  do  forthwith  upon  notice  of  this  order  pay  or  cause  to  be  paid  to  the 
churchwardens,  ice,  of  Neunngton,  6cc.  11/.  6f.  6d,  for  nnd  towards  the  lying 
id  of  the  said  Elizabeth  Kenrick,  artd  the  maintenance  of  the  said  child  to  the 
time  of  making  this  order ;  and  the  further  sum  of  Iftl.for  the  costs  of  theiaid 
parish  in  and  about  the  obtaining  this  order.  And  it  is  further  ordered,  that 
the  Sfiid  /.  S,  shall  likewise  pay  to  the  churchwardens,  &c.  of  Newington,  &c. 
SsL  6d^  weekly,  &c.  during  so  long  time  as  the  said  child  shall  be  chargeable 
to  the  said  parish  of  Newington,*' 

Two  objectionr  were  made  to  this  order ;  Ist,  that  there  was  no  sufficient 
adjudication  of  the  birth  of  the  bastard  child  in  the  parish  of  Newington,  but 
only  a  recital  of  that  fact.  2dly,  That  the  sessions  had  no  jurisdiction  to 
award  the  payment  of  costs. 

Garrow  shewed  cause  in  support  of  the  order.  As  to  the  first  objection  ; 
ft  16  sufficient  that  the  ^t  of  the  bastard  %  birth  in  the  parish  is  recited  by  the 
justices  as  appearing  to  them  upon  the  complaint  of  the  parish  officers  and 
«pon  oath;  and  unless  that  were  proved,  the  justices  could  not  have  made  the 
•rderoo  the  defendant  as  the  putative  father.  Bex  v.  Gravesend,  E.  15  6» 
SL  MS.  1  Const's  Bott,  437,  pi.  696,  and  Rex  v.  Moravia,  lb.  pi.  596,  are  in 
point.  And  the  same  construction  was  made  in  JRex  v.  Fox,  Tr.  29  &  30  G. 
i;  cited  by  Lord  Kenyon  from  his  own  MS.  tn  Rex  v.  Price,  6  Terra  Rep. 
1^  both  of  which  orders  were  in  the  same  form,  in  this  respect,  as  the  pres- 
eat  The  case  of  The  King  v.  Moravia  furnishes  an  aniwer  to  the  secondl 
objection  also ;  for  there  a  sum  in  gros^  adjudged  to  be  paid  **  for  the  mainte*^ 
nance  of  the  child  and  other  incident  charges  and  expences**  was  held  well :  an4 
as  the  costs  which  the  parish  are  put  to  in  securing  the  reputed  father  and  ohr 
taining  the  order  against  him  would  fall  under  that  general  descriptioa,  ihere 
can  be  no  objection  in  staiting  the  charge  for  costs  in  the  order.  The  case  of  The 
King  V.  Skinn,  E.  15  G.  2  MS.  1  Const^s  Bott,  421.  pi.  552,  may  be  cited  at 
an  authority  the  other  way ;  but  that  only  goes  the  length  of  shewing  that  the 
Sessions  cannot  delegate  to  the  clerk  of  the  peace  the  power  of  taxing  the 
amount  of  the  costs  awarded  by  them.    And  Sex  v.  Neboji^  1  VeDtr«  §7,  is 
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an  express  authority  that  the  Court  hare  a  power  of  awarding  cost  upon  an 
order  of  filiation ;  supported  as  the  report  is  bj  the  original  order  for  costs 
made  in  that  case(a). 

Zotoef,  in  support  of  the  first  objection,  referred  to  Bex  t.  Cuddingtan^  E. 
9  Ann.  1  Const's  Bott,  434.  pi.  &3,  as  in  point,  that  the  order  should  state 
that  the  bastard  was  born  in  the  parish  to  which  the  relief  was  ordered ; 
which  was  not  cited  in  Rex  ▼.  Gravesend,  and  Rex  v.  Moravia.  [The  Court 
obeerred,  that  it  did  not  sppear  in  that  case  what  the  form  of  the  order  was  : 
the  fact  might  no  where  have  appeared  in  the  order.]  In  Rex  t.  Butcher,  1 
Stra.  437,  where  the  order  ran ;  "  We  A.  and  B.,  two  justices,  kc.  residing 
within  the  limits  where  the  parish  church  is,  within  which  parish  the  chi& 
was  harn^  do,"  &c. ;  it  was  held  not  to  be  a  sofiicient  averment  that  the  child 
was  bom  in  the  parish  to  which  the  relief  was  ordered.  [Per  Curianu 
The  objection  there  was  of  another  sort,  viz.  that  it  did  not  appear  that  the 
parish  ordered  to  be  relieved  was  the  same  parish  where  the  child  was  bom.] 
Secondly,  the  Sessions  have  no  jurisdiction  to  award  costs  in  any  case  except 
by  statute ;  and  none  of  the  statute8(&)  touching  bastards  give  the  justices 
such  a  power.  In  Rex  v.  Moravia^  the  objection  was  to  the  generality  of 
the  charges  and  expences  as  incident,  not  to  the  obtaining  the  order  of  filia* 
tion,  but  to  the  maintenance  of  the  chUd,  of  which  the  costs  of  obtaining  the 
order  could  form  no  part :  and  even  that  did  not  pass  without  great  doubt 
And  the  order  for  costs  referred  to  in  The  King  v.  NeUon  was  an  order  of 
thii  Courtj  and  not  of  the  Sessions ;  which  was  probably  made  upon  the 
particular  circumstances  of  the  case  attending  the  removing  of  the  orders  by 
certiorari ;  and  rests  altogether  upon  the  general  discretionary  power  of  the 
Court  in  all  cases  where  an  improper  use  is  made  of  their  process.  And  the 
case  of  The  King  v.  Skinn  is  an  authority,  as  far  as  it  goes,  to  shew  that  the 
Sessions  have  no  power  to  award  costs.  [Grose,  /.  stated,  that  be  felt  a  diffi- 
culty upon  che  words  of  the  stat.  18  Eliz.  c.  3.  s.  2,  which  directs  the  justi- 
ces to  "  take  order"  as  well  for  the  punishment  of  the  mother  and  reputed 
father  of  such  bastard  child,  as  also  for  the  better  relief  of  every  such  parish 
in  part  or  in  all."  And  unless  the  magistrates  below  had  a  power  of  direct- 
ing the  costs  of  obtaining  the  order  to  be  paid,  so  far  from  the  parish  being 
relieved,  it  might  in  some  cases  be  burthened  still  more  than  before.]  The 
sameT  might  be  said  in  the  case  of  other  orders  made  by  justices  of  the  peace ; 
but  except  in  certain  cases  where  a  power  to  award  costs  is  expressly  given, 
it  never  was  considered  that  such  a  power  was  incident  to  the  power  of  mak- 
ing the  order  for  the  relief  of  the  parties  aggrieved.  There  is  no  common 
law  jurisdiction  even  in  this  Court  to  give  costs  upon  process:  but  it  is  given 
by  difiereot  statutes. 

La  Blamc,  J.  observed,  that  at  any  rate  Mr.  Lowes  could  only  pray  that  so 
vnuch  of  the  order  as  directed  the  payment  of  the  121.  for  costs  should  be 
■  ■  11.  ■    '  ■    ■  ■  ■  ■  ..    ■      ■  ■  ■     ^ 

(•)  Die  Vengrii  pros,  post,  15,  Saneta  Trinitaiii,  anno  21  Car.  2di  R^git.  ^ 

NoRTKTUiH,  "I      Ordiaatuin  eat  qood  defendoni  iaveDiat  securitatem  pro  maniitenentia 

Rbx  1  aparii  per  ipsam  nuper  geniti  aaper  corpas  ElitabetfuB  BarrtU;  et  aimil- 

9.  I  iter  pro  lodamnificatioiie  parochiaoorum  de  OrUn  in  oomitata  pradieto  ab 

BaNi.  NBx.aoir.  j  aodem  iporio.    Et  qaod  ideni  defendena  aolvit  omnia  autajfia  et  eipooaa 

qaa  iidetn  parochiani  expenderant  in  et  circa  mannteneoliam  prodicti  aparti,  et  pnidiels 

JSUtabftkif  BarreUt  tempore  iucabatiooifl  ejoadem  XUzabetk^B.    Necooo  qaod  idem  defen- 

4eoa  aolvit  predictia  parocbiaiii«  omnia  cuitagia  et  ezpenta  qasB  iidem  parochiani  expendemot 

in  et  circa  defemionem  et  protecutionim  ordinii  per  juaticioa  pacii  comiutua  pradieti  fact! 

^eraoa  defendeotem  pro  maoatenentia  pradieti  aparii  a  tempore  quo  ordo  ilia  aic  facU  folt. 

Et  qmd  Tkiomae  Fanekaw  MUte  tntenm  atteodatar  cam  comptii  enaliagoram  et  expenaoraai 

l^radietonim  parochianonim  aie  (nt  prefeitw)  eitpuaiteriuD,  et  quod  idem  Thoaiat  Fiukew 

^rtifieabit  curia  hie  aaperiode* 

Ex  motione  Mr.  Lovell, 

Per  Cur. 

(fr)  la  Eliz.  c  8.  7Jao.l.e.4.  JCar.  l.e.4.  IS  It  U  Car.  2.  c.  12«  aGM.S.c. 
SI.  and  IS  G.  &  c.  82. 


IN  THE  FORTY-EIGHTH  YEAR  OF  GEORGE  III.         91 

quashed.  In  answer  to  which  he  suggested,  that  the  order  heing  one  and  en* 
tire  could  not  he  divided.  But  the  learned  Judge  said,  that  the  josticea 
themselves  had  separated  the  sums  in  their  order. 

Lord  Ellenborouoh,  G.  J.  The  first  objection  made  is,  that  there  is  no 
adjudication  of  the  parish  where  the  child  was  bom :  but  when  the  order 
states,  that  whereas  it  appears  to  the  justices  on  the  oath  of  the  mother  that 
she  was  ddivered  of  the  child  in  the  parish  of  Newington  :  we  must  under- 
stand It  as  an  affirmative  proposition  by  the  justices  that  the  fact  was  sworn 
to  bv  the  mother  before  them,  and  that  they  find  it  to  be  true ;  for  thev  pro- 
ceed  upon  that  ground  to  adjudicate  that  the  defendant  is  the  reputed  father^ 
and  that  for  the  better  relief  of  that  parish  he  shall  pay  such  and  such  sums : 
and  by  the  statute,  giving  relief  in  this  case*  the  reputed  &ther  is  only  bound 
to  pay  such  relief  to  the  parish  in  which  the  bastard  child  is  born.  And 
there  is  no  case  where  an  order  in  this  form  has  ever  been  held  to  be  bad :  for 
in  The  King  v.  Butcher,  which  was  supposed  to  come  nearest,  to  this,  the 
ambiguity  was  of  another  sort.  Secondly,  it  is  objected  that  there  is  no  ex- 
press power  given  by  any  of  the  statutes  to  the  justices  to  award  costs  in  this 
matter ;  and  that,  without  that,  they  have  no  such  power.  The  only  woids 
of  the  Stat.  18  Eliz,  relied  on  are,  that  the  order  is  to  be  made  for  the  better 
relief  of  the  parish ;  which  it  is  said,  cannot  efiectnally  be  relieved,  without 
such  a  power.  But  there  does  not  appear  to  be  any  instance  from  the  pass** 
ing  of  the  statute  to  the  present  time  when  the  justices  have  awarded  costs : 
the  only  case  which  has  been  found  seeming  at  all  to  bear  the  other  way  is 
that  of  The  King  v.  Nelson:  but  upon  looking  into  it  more  accurately,  it  an* 
pears  that  the  award  of  the  costs  there  to  be  paid  was  by  the  order  of  this 
Court  upon  the  removal  of  the  original  order  by  certiorari  ;  and  those  it  is 
evident  were  costs  incurred  subsequent  to  the  making  of  the  original  order, 
by  the  very  terms  of  it.  Under  what  particular  circumstances  those  costs 
were  awarded  does  not  appear,  as  there  is  no  recital  of  the  matter  in  the  or- 
der itself.  The  case  of  The  King  v.  Skinn  may  indeed  be  open  to  the  an- 
swer which  has  been  given,  that  at  any  rete  the  Sessions  could  not 
delegate  the  powers  of  taxing  the  costs :  otherwise  it  would  bear  against 
the  power  contended  for.  in  The  King  v.  Moravia  the  question  turn- 
ed on  the  generality  of  the  award  of  **  incident  charges  and  expences  :'* 
but  the  charges  and  expences  there  meant  were  such  as  were  incident 
to  the  maintenance  of  the  child.  There  is  therefore  no  case  which  ena- 
bles us  to  put  the  construction  contended  for  on  the  words  of  the  statute  of 
Elizabeth,  as  giving  the  justices  authority  to  award  costs  in  this  case.  Then 
let  us  look  to  the  reason  and  view  of  the  statute  itself  to  see  if  such  mualt 
have  been  the  intention  of  the  Legislature ;  for  it  might  not  be  too  late  even 
now  to  put  a  ri^ht  judicial  construction  upon  it,  if  a  wrong  construction  had 
been  put  upon  it  by  usage.  But  there  is  nothing  appearing  in  the  statute 
which  necessarily  requires  such  a  power  to  be  given  to  the  justices  :  the  mis- 
chiefs recited  are  the  charges  of  keeping  the  bastard  children,  and  the  evil  ex- 
ample of  others ;  for  each  of  which  a  particular  remedy  is  given ;  the  one  by 
making  an  order  for  the  charges  already  incurred  by  the  parish  on  account  of 
the  child,  and  for  its  future  maintenance  ;  the  other  by  the  punishment  of  the 
lewd  mother  and  reputed  father.  Therefore  neither  m  express  terms,  nor  by 
fair  inference,  is  there  any  power  given  to  the  justices  to  order  the  costs  of  ob* 
taining  the  order  to  be  paid  by  the  defendant :  the  order  therefore  is  bad  pro 
tanto ;  but  it  is  good  for  the  rest,  as  the  justices  have  distinguished  how  much 
was  given  for  maintenance,  and  how  much  for  costs.  And  this  very  case 
shews  the  inconvenience  which  would  arise  from  extending  the  power  of  the 
justices  in  this  respect ;  for  much  additional  expence  has  been  incurred  by  go- 
rag  to  the  Sessions  to  get  an  original  order  of  filiation,  instead  of  applying  to 
two  magistrates  near  at  hand. 

Gbose,  J.    I  still  feel  a  difficulty  in  saying  that  the  justices  may  not  direct 
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the  defendant  to  pay  the  costs  of  the  parish  ohtaining  the  order.  It  is  traet 
that  the  expeoces  may  be  improperly  enhanced  by  going  in  the  first  instance 
to  the  Quarter  Sessions,  instead  of  applying  to  two  neighbouring  Justices, 
where  that  may  be  done  ;  but  of  that  the  justices  will  judge  in  considering 
the  qitantum  of  costs.  :  But  as  the  Sessions  ha?e  an  original  jurisdiction  in 
this  matter,  and  the  words  of  the  statute  of  Elizabeth  being,  that  the  justices 
shall  take  order  *'for  the  better  relief  of  et)enj  such  parish  in  part  or  in  all;" 
and  this  being  a  remedial  law  ;  it  did  appear  to  me  that  the  justices  had  a 
power  of  directing  the  fair  and  necessary  expences  of  the  parish  in  obtaining 
the  relief  granted  to  be  paid  to  them  ;  otherwise,  so  far  from  taking  order  for 
their  better  refief  in  part  or  in  all,  the  parish  may  in  some  cases  be  more  bur- 
thened  by  the  expence  of  obtaining  the  order  than  by  the  maintenance  of  the 
child.  However,  as  my  Lord  and  my  Brothers  have  no  doubt  upon  the  sub- 
ject, it  must  be  presumed  that  they  have  put  the  right  construction  on  the  stat- 
ute. 

Lawrence,  J.  I  agree  with  my  Lord  in  the  construction  be  has  put  upon 
the  statute  of  Elizabeth :  it  recites  two  mischiefs  ;  the  one,  that  the  bastards 
are  left  to  be  kept  at  the  charges  of  the  parish  where  they  are  born ;  the  other, 
the  evil  example  and  encouragement  of  lewd  life :  and  it  directs  that  the  jus- 
tices shall  take  order  as  well  for  the  punishment  of  the  parents,  as  also  for  the 
better  relief  o(  the  parish.  Now,  these  latter  words  being  general,  we  roust  col- 
lect what  relief  the  Legislature  intended  bv  adverting  to  the  mischief  before  re- 
cited, which  was  that  the  parish  was  left  ourthened  with  the  charges  of  keep- 
ing the  child .  this  cannot  include  the  costs  to  be  afterwards  incurred  in  oh- 
taining the  order  of  filiation  and  maintenance.  But  if  the  woids  were  more 
doubtful  than  they  are ;  yet  after  so  great  a  lapse  of  time  since  the  passing  of 
the  act,  without  any  case  having  put  so  extended  a  construction  on  the  words 
in  question,  and  costs  not  having  till  now  ever  been  ordered  to  be  paid  by 
the  justices  ;  it  would  be  going  too  far  at  this  time  of  day  to  say,  that  they 
have  the  power  of  awarding  costs.  With  respect  to  the  case  of  The  King  v. 
Ndson,  it  is  clear  ihm  the  costs  there  spoken  of  meant  -the  costs  incurred  in 
this  Court ;  the  report  in  Ventris  points  to  the  costs  of  suing  out  the  certiorari. 
Xhis  court  has  no  original  jurisdiction  to  make  an  order  of  filiation  :  they 
could  only  quash  or  confirm  the  order  of  the  justices  below.  But  if  they  con- 
firm the  order,  and  thought  that  it  had  been  vexatioasly  removed  hither  by  cer^ 
tiorari,  they  might  very  well  order  the  defendant  to  pay  this  costs  incurred  in 
this  court. 

Le  Blakc,  J.  This  is  a  new  attempt  to  give  the  justices  below  a  power 
of  awarding  costs  in  this  case,  which  they  never  exercised  before,  and  in  my 
opinion  Oever  had  under  the  statute  of  ^zabeth.  The  power  conferred  on 
the  justices  of  giving  relief  to  the  burthened  parish,  in  part  or  in  all,  must  be 
confined  to  relief  against  the  mischief  before  recited,  that  of  maintaining  the 
child  born  in  such  parish,  and  cannot  be  applied  to  the  subsequent  expense  of 
procuring  an  order  of  filiation  and  maintenance.  And  this  I  think  would  he 
the  proper  construction  of  the  words,  even  if  they  were  found  in  a  recent 
act  of  parliament,  which  was  now  to  have  a  construction  put  upon  it  for  the 
first  time.  But  such  it  appears  has  always  been  considered  to  be  the  true  con-' 
struction  of  the  act :  and  a  strong  argument  is  to  be  drawn  from  the  case  of 
The  King  v.  Moravia^  where  the  very  ground  on  which  the  Court  confirmed 
the  order  for  the  payment  of  a  gross  sum,  "  for  the  maintenance  of  the  child 
and  other  incidental  charges  and  expences,"  was,  because  they  considered 
those  other  incident  charges  and  expences  as  confined  to  chains  and  expen- 
ces attending  the  maintenance  of  the  child  :  considering  that,  unless  so  con- 
fined, the  order  would  have  been  bad.  So  much,  therefore,  of  the  order  as 
directs  the  payment  of  costs  must  be  quashed  ;  but  it  must  be  confirmed  for 
the  restf  the  of der  itself  having  separated  the  sums  to'  be  paid. 

Order  quashed  as  to  the  payment  of  the  costs. 
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9  Ea«t,  S6.    Nov.  IS,  1807. 

The  itat.  48  G.S.  e.  168.  i.  15.  baviiq^  enabled  the  king  by  order  in  council  to  lieenie  the 
importation  of  certain  goods,  being  Britith  or  neatral  property,  from  the  enemy*i  country, 
in  neatral  thipa ;  a  contract  made  by  A.  and  B.  British  lubjecta,  (the  ptaintiflb)  for  the 
porehase  of  brand v  from  a  house  of  trade  in  Francs  (an  enemy,)  to  be  shipped  from 
tbeo^  in  a  neutnil,  on  aeooant  of  A.  and  B.  ;  which  contract  was  made  in  contemplation 
if  obtaining  a  licentc  for  that  purpose  ;  which  license  was  accordingly  obtained  soon  afVer 
the  making  of  such  contract,  and  before  it  was  began  to  be  executed  ;  is  a  legal  contract, 
and  may  lawfully  be  guarantied  in  the  first  instandto  by  C.  and  D,  other  British  subjects 
(the  defendants).  And  after  such  license  obuined,  the  gnanmtees  are  liable  injdaoMgea 
for  the  Bon^shipmeiit  of  the  goods  by  the  house  in  Francs  on  board  a  neutral  aent  there  for 
that  purpose. 

Though  it  were  objected  to  the  license  legalizing  such  trade,  that  it  was  not  made  out  to  A, 
and  B.  by  name,  but  only  to  C  and  D.  and  other  British  merchants  ;  and  that  neither  C. 
and  D  nor  even  A,  and  B,  had  any  property  in  the  goods  ;  whereas  the  license  required 
the  ffoode  to  be  imported  to  be  ths  property  of  ths  said  persons  or  soms  of  thsaii.  and  un» 
til  shipment  the  pruperty  oootinued  in  the  house  in  Francs. 

For  neither  the  act  of  parliament  nor  the  king's  license  required  the  owners  of  the  property 
to  be  individually  named;  and  even  if  the  licence  were  to  be  so  construed,  as  it  only  re* 
quired  the  goods  imported  to  be  the  property  of  '*  the  said  persons  or  sbme  of  them,  as 
may  be  specified  in  thsir  bills  of  lading ;"  and  as  do  bills  of  lading  were  nwde  out, 
which  night  have  been  made  in  the  names  of  C.  and  Z>  ,  and  if  ao,  would  have  conveyed 
to  them  a  legal  or  special  property  in  the  goods  ;  the  defendants  C.  and  Z>.  were  still  lia- 
ble to  answer  in  damages,  upon  their  gnarantie,  as  for  the  non-performance  of  a. legal  con- 
tract 

THE  iirst  special  count  of  the  declaration  stated,  that  on  the  1st  of  Sep* 
iember  1606,  at  London,  &c.  a  discourse  took  place  between  the  plaintifll  and 
defendants,  concerning  the  purchase,  sale,  and  shipment  of  250  puncheons  of 
brandy  for  the  plaintiffs  by  Messrs.  Gordon  and  Company,  then  being  in  parks 
beyond  the  seas;  but  the  plain lifis  not  being  satisfied  with  the  responsibility 
of  Gordon  and  Co.,  it  was  agreed  between  the  plaintiffs  and  defendants,  that 
the  latter  should  guarantie  to  the  former  the  shipment  of  the  braody  od  their 
account :  and  thereupon,  in  consideration  of  the  premises,  and  that  the  plain- 
tiffs, at  the  defendanU'  request,  would  agree  that  Gordon  and  Co.  shoula  pur- 
chase for  them,  the  plaintiffs,  and  that  they  would  buy  from  Gordon  and  Go* 
the  brandy,  on  the  terms  and  conditions  after  mentioned,  the  defendants  jprom- 
ised  that  Gordon  and  Co.  should  purchase  for  them  250  puncheons  of  Cognu 
ac  brandy,  by  bills  of  exchange  to  be  drawn  for  the  same  on  shipment  of  such 
brandies,  and  forwarding  io  due  course  the  bill  of  lading  and  invoices  thereof; 
the  said  brandies  to  be  purchased  forthwith,  and  a  vessel  chartered  in  the  de- 
fendants' names  at  a  freight  agreed  upon  by  the  plaintiffs,  viz.  for  the  purpose 
of  bringing  the  brandies  from  parts  beyond  the  seas  to  this  kingdom.  And 
the  plaintif&  averred,  that  they  accepted  the  said  agreement,  dz^c.  on  the  terms 
and  conditions  aforesaid :  and  that  on  the  6th  of  September  1806,  at  London^ 
kc*  a  vessel  was  chartered  by  the  defendants  for  the  purpose  of  bringing 
home  the  said  brandies :  which  vessel  on  the  10th  of  September  sailed  from 
Ltmdon  to  parts  beyond  the  seas  for  that  purpose,  and  on  the  17th  of  Septem^ 
her,  arrived  at  parts  beyond  the  seas  where  Gordon  and  Co.  were  to  ship  the 
brandies,  and  that  the  master  gave  notice  thereof  to  Gordon  and  Co.,  and  re- 
quested them  to  ship  the  brandies;  and  that  the  plaintiffs  were  always  willing 
to  accept  and  pay  for  the  same :  yet  that  the  defendants  did  not  perform  their 
promise ;  nor  did  they,  or  Gordon  and  Co.,  though  reqi^ested,  purchase  for 
the  plaintiffs  such  biandy,  and  ship  the  same ;  but  refused  and  neglected  so 
to  do :  wherefore  the  vessel  was  obliged  to  return  to  this  kinffdom  without 
the  brandy :  and  such  brandy  having  mnce  greatly  increased  in  value,  the 
plainti^  have  thereby  lost  divers  gains  which  oiherwise  would  have  accrued 
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to  them  from  the  performance  of  the  defendants'  promise.  There  was  anoth- 
er special  count  on  a  similar  agreement  and  guarantie  for  the  purchase  and 
shipment  abroad,  by  Gordon  &  Co.,  of  50  puncheons  more,  in  addition  to  the 
250  puncheons,  of  Cogniac  brandy  to  be  sent  to  the  plaintiflfs  in  this  king- 
dom :  and  there  were  also  the  common  money  counts.  The  defendants  plead- 
ed the  general  issue ;  and  at  the  trial  at  Guildhall  a  verdict  was  found  for 
the  plaintiflfs,  with  6000Z.  damages,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

Previously  to  making  the  contract  stated  in  the  first  count,  it  was  in  the 
contemplation  of  the  parties  that    Gordon  and  Co.,  then  being  French  mer- 
chants residing  at  Pons  in  the  French  dominions,  should  purchase  for  and  sell 
to  the  plaintifi's  250  puncheons  of  brandy,  to  be  shipped  by  Gordon  and  Co. 
for  the  plaintiffs,  merchants  in  this  country  ;  but  the  terms  on  which  the  bran- 
dies weie  to  be  purchased  were  first  stated  in  a  letter  received  from  the  defen- 
dants in  the  following  words  :  **  Messrs.    Timson,   Wright  and  Co.  London, 
Sept.  1st,  1806,    Gent.     We  engage  that  Messrs.  Gordon  and  Co.  of  Pons 
shall  purchase  for  you  250  puncheons  of  good  and  genuine  Cogniac  brandy 
not  exceeding  105  francs  p.  27  velts,  first  cost,  to  be  drawn  for  the  same  direct 
at  three  usances  on  shipment,  and  forwarding  in  due  course  the  bill  of  lading 
and  invoices ;  the  brandies  to  be  purchased  forthwith,  and  a  vessel  chartered 
in  our  name  at  a  freight  agreed  upon  by  you."    (Signed)    T.  Merac  and  Co. 
On  the  receipt  of  this  letter,  the  plaintiffs,  having  agreed  to  the  terms,  after 
having  copied  them  verbatim,  wrote  underneath  such  terms  the  following  an- 
swer, which  they  sent  to  the  defendants.     "  Messrs.   T.  Merac  and  Co.   1st 
Sept,  1806.     Above  we  band  you  a  copy  of  your  engagement  with  us  for  the 
purchase  of  250  puncheons  best  good  genuine  Cngnigc  brandy  for  our  ac- 
count, guarantied  by  you,  and  which  is  hereby  confirmed  by  this  our  writ- 
ten acceptance  for  the  same."     (Signed)  Timson  and  Co.    A  short  time  after- 
wards, the  defendants  offered  to  enter  into   similar   engagements  with  the 
plaintiffs  for  Gordon  and  Co.'s  shipping  50  other  puncheons  of  brandy; 
which  offer  the  plaintiflfs  accepted  by  another  letter  of  the  6lh  of  Sept.  1806, 
"  under  the  terms  and  conditions  of  your  (the  defendants')  former  gparantie  ;" 
which  letter  also  directed  certain  marks  to  be  put  on  the  puncheons :  and 
this  was  acknowledged   and   acceded  to  by  the  defendants  in  another  let- 
ter to  the  plaintiffs  of  the  8th  of  Sept.  1806.     Under  these  contracts  a  vessel 
was  chartered  at  such  freight  and  for  such  purpose  as  are  stated  in  the  first 
count ;  which  vessel  proceeded  to  CharerUem  France^  where  the  brandies  were 
to  be  shipped  ;  and  there  the  master  applied  to  Gordon  and  Co.  for  the  ship- 
ment of  them  according  to  the  contracts  ;  the  plaintiffs  having  always  insisted 
on  their  performance  ;  but  no  brandies  were  shipped,  as  agreed  upon,  and  (be 
vessel  returned  home  without  them.     The  price  of  such   brandy .  afterwards 
rose,  and  the  plaintifis  lost  the  benefit  of  the  ri^-e  of  the  market.     The  con- 
tracts were  made  in  time  of  war  between  this  country  and  France;  but  by 
the  Stat.  49  Geo.  3.  c.  153.  s.  15.,  reciting  that  since  the  commencement  of 
the  present  hostilities  an  order  of  council  had  been  made  for  granting  licenses, 
which  had  accordingly  been  granted,  to  permit  the  importation  of  certain  goods, 
being  British  or  neutral  property,  contrary  to  the  laws  then  in  force ;  which 
importations  were  necessary  during  hostilities,  and  ought  to  be  justified  by 
law :  and  that  it  was  expedient  that  his  majesty  by  order  of  council  should  be 
authorised  to  permit,  during  the  continuance  of  hostilities,  &c.  the  importation 
in  neutral  ships  of  any  goods  from  any  port  or  place  of  the  enemy ;  it  is  en- 
acted, that  every  importation  of  goods  made  by  virtue  of  any  such  order  and 
licence,  &t.  should  be  deemed  to  be  good  in  law,  notwithstanding  any  other 
act  of  parliament  to  the  contrary.     And  by  s.  16,  his  majesty  is  empowered 
by  order  in  council  from  time  to  time  to  permit,  during  the  continuance  of 
hostilities,  &c.  any  such  goods  as  should  be  specified  in  any  such  order  in 
council  to  be  imported  from  any  port  or  place  of  the  enemy,  in  neutral  ships. 
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Under  this  act  the  king,  by  order  in  council  of  the  14tb  of  September  1809, 
licensed  the  importation  of  brandy  (amongst  other  things,)  being  neutral 
property,  or  the  property  of  British  subjects  duly  licensed,  from  any  port  or 
place  of  the  enemy  in  any  neutral  ship ;  in  which  order  there  was  a  proviso 
that  nothing  therein  contained  should  extend  to  authorize  any  British  subject 
to  tradq  from  any  port  or  place  belonging  to  an  enemy  without  licence  fortbat 
purpose  duly  obtained.  On  the  16th  of  September  1806,  the  following  license 
wa.s  duly  obtained  for  the  iinportaiiou  of  a  cargo  as  therein  mentioned,  by-  the 
American  ship  Sarahs  a  neutral :  "  George  Rex,  &c.  To  all  commanders  of 
our  ships  of  war,  &c.  Our  will  and  pleasure  is,  that  you  permit  Theo.  Merae 
«nd  Go.  and  other  British  merchants,  on  board  the  American  ship  Sarah,  /. 
S,  master,  to  import  one  cargo  without  molestation  from  any  port  of  France^ 
ice,  to  any  port  of  the  United  Kingdom,  either  directly  or  circuitouslv,  salted 
provisions  of  all  sorts,  seeds,  safTron,  &c.  (enumerating  various  articles,)  and 
brandy  ;  being  the  property  of  the  said  persons,  or  some  of  them,  as  may  be 
specified  in  thMr  bills  of  lading  ;  provided  the  same  shall  be  shipped  as  afore- 
said. This  license  to  remain  in  force  for  six  months  from  the  date,  &c. 
Provided  also,  that  any  person  who  shall  claim  the  benefit  of  the  license  here- 
by granted  shall  take  and  have  the  same  upon  condition,  that  if  any  question 
arises  in  any  of  our  Courts  of  Admiralty  or  elsewhere,  whether  such  person 
or  persons  hath  or  have  in  all  points  conformed  thereto,  in  all  cases  whatever 
the  proof  shall  lie  on  ihe  person  or  persons  using  this  our  licence,  or  claiming 
the  benefit  thereof."  Given  at  our  Court,  &c.  the  16th  of  Sept.  1806,  &c. 
(Directed)  Theo.  Merac  and  Co.  et  al.  Licence  to  import."  Charente  is  a  port 
of  Franu  to  which  the  licence  extended.  If  the  plaintiffs  were  entitled  to 
recover,  the  verdict  was  to  stand  ;  if  not,  a  nonsuit  was  to  be  entered. 

Lawes,  for  the  defendants,  contended  that  this  was  only  a  licence  to  Merac 
and  Go.  to  trade ;  and  they  having  no  property  in  the  goods,  but  only  having 
guarantied  the  performance  of  the  contract  by  Gordon  and  Co.  abroad,  the 
owners  were  not  properly  described,  as  required  in  the  licence ;  which  was 
therefore  void,  and  the  trading  illegal ;  and  if  so,  the  contract  of  guarantie 
could  not  be  enforced(a).  The  stat.  43  Geo.  3.  c.  153.  8.  15,  enabling  the 
king  in  council  to  grant  licenses  to  trade  with  the  enemy  in  certain  cases,  re- 
cites the  expediency  of  such  licences  to  permit  the  importation  of  certain  goods 
being  British  or  neutral  property  from  the  enemy's  ports ;  and  the  licence 
granted  is  confined  to  the  importation  of  such  property ;  and  the  onus  proband! 
laid  on  the  party  claiming'  tne  benefit  of  the  licence.  It  ought  therefore  to 
appear  on  the  face  of  the  licence  itself  to  whom  the  property  l^longs :  though 
it  may  not  be  necessary  under  the  terms, "  and  other  British  merchants,**  to 
name  every  individual  who  is  entitled  to  a  share  of  the  adventure.  But  hete 
the  only  persons  named  are  T.  )^erac  and  Co.,  who  have  no  property  what- 
.  ever  in  it.  But  admitting  that  the  plaintiffs  might  claim  any  property  of 
theirs  obtained  through  the  license,  under  the  general  description  of  British 
merchants,  it  does  not  appear  that  even  they  had  any  property  in  the  brandy  at 
the  time  of  the  licence  obtained,  or  down  to  the  present  moment.  Until  the 
brandy  was  actually  purchased  the  property  remained  in  the  enemy's  subjects, 
and  nothing  has  happened  to  transfer  it  from  them  to  any  British  or  neutral 
subject :  it  was  not  therefore  the  proper  subject  of  a  licence,  merely  because 
the  plaintiffs,  or  any  other  persons  answering  that  description,  might  eventually 
acquire  a  property  in  it. 

Holroyd  observed  shortly,  that  the  act  of  parliament  looked  only  to  the 
property  of  the  goods  to  be  licensed  at  the  time  of  their  importation,  and 

(a)  The  pnrchating  goods  10  an  enemy*!  conntry  to  be  sent  here  \§  illegal  withoat  the  king's 
licence.  PotU  v.  Bell,  8  Term  Rep.  648,  and  Vandyek  v.  VnUmort,  t  East,  475.  Bnt  it 
was  admitted,  that  if  the  trading  were  legalized  by  the  lioenee,  the  oontract  of  gvaimatie  of 
each  trading  was  iMideatalJ/  Jegaliand  alao;  aeeor^ig  to  Anstngioa  v.  lngli$,  I  East,  til. 
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lenlized  ihe  trading  prospectively,  without  which  itcould  not  be  carried  on  at 
all.  The  license  was  to  permit  T,  Merac  and  Co.  and  other  British  nierchanti 
(which  included  ail  others  of  that  description)  to  import  one  cargo  of  the 
goods  specified,  being  the  property  of  some  of  the  said  persons,  ag  may  be 
specified  in  (heir  bills  of  ladings  &c.  Now  here  there  were  no  bills  of  lading ; 
and  therefore  it  could  ])ot  be  told  that  the  bills  would  not  specify  the  persons  who 
had  the  property  in  the  goods ;  nor  can  it  be  presumed  that  every  thing  re- 
quired by  the  act  of  parliament  and  the  king's  licence  would  not  have  been 
performed  :  but  it  is  enough  in  this  case  that  the  contract  of  guarantie  made 
Jby  the  defendants  was  lawful,  being  made  in  contemplation  of  a  lawful  li« 
cence. 

Lord  Ellenbobough,  C.  J.  It  is  not  necessary  to  argue  the  case  fur- 
ther. The  trading  in  this  case,  in  contemplation  of  which  the  contract  of 
guarantie  was  made,  was  not  absolutely  ana  at  all  events  illegal,  but  legal 
sub  modo,  that  is,  provided  the  parties  obtained  a  licence  from  the  crown, 
under  the  order  of  council  to  import  the  goods ;  which  licence,  when  obtain- 
ed, would  legalize  the  contract  in  France  for  the  purchase  of^sucb  goods.  The 
end  being  legitimate,  the  means  necessary  to  its  completion  must  be  so 
too.  In  contemplation  of  the  licence,  Merac  and  Co.,  who  appear  to  have 
been  the  correspondents  of  Gordon  and  Co.,  then  residing  in  FraTice,  con- 
tracted with  the  plaintiffs  for  the  supply  of  a  quantity  of  brandy  b]r  Gordon 
and  Co.  on  certain  terms,  and  Merac  and  Co.  guarantied  to  the  plaintiffs  the 
shipment  of  it  by  Gordon  and  Co  from  Franc^t  on  account  of  the  plaintifis, 
on  the  terms  agreed  upon.  A  licence  was  then  obtained  for  "  Merac  and  Co. 
and  other  British  merchants^**  lo  import  in  na  American  ship  the  brandy; 
being,  as  it  is  stated,  the  property  of  the  said  persons  or  some  of  them^  as 
may  be  specified  in  their  bills  of  lading.  And  the  question  now  is,  wheth- 
er the  licence  be  void,  because  it  does  not  specify  the  names  of  the  planitifis, 
whose  property  this  would  have  been  upon  the  shipment  and  importation  into 
this  kingdom.  If  the  licence  had  only  extended  to  cover  the  property  of 
Merac  and  Co.  and  they  had  had  no  othier  interest  in  the  goods  than  appears 
upon  the  statement  of  this  case,  it  might  have  been  contended  not  to  be 
sufficient  to  cover  this  adventure ;  but  it  includes  other  British  merchants : 
and  it  afterwards  says,  "  being  the  property  of  the  said  persons  or  some  of 
them.^^  It  might  indeed  have  been  a  more  certain  means  of  avoiding  fraud 
if  the  names  of  the  persons  really  interested  were  sj>ecified  in  the  licenc  ; 
but  the  act  of  parliament  does  not  require  this  :  and  it  appeared  at  the  trial 
that  the  licence  in  question  was  in  the  common  form.  The  articles,  howev- 
er, licensed  to  be  imported  are  specified,  together  with  the  ship,  and  the  time; 
and  there  could  be  no  more  than  that  ship  could  contain  in  one  cargo ;  and  these 
checks  seem  to  have  been  thought  sufficient  for  the  purpose  in  view,  without 
greater  particularity.  There  being  then  no  vice  in  the  original  contract,  there 
is  no  reason  why  the  plaintiffs  should  not  recover  against  these  defendants  up- 
on the  contra:ct  of  guarantie  which  they  entered  into  for  the  due  per- 
formance of  the  original  contract,  which  the  persons  abroad  have  failed 
to  perform. 

Gbose,  J.  declared  himself  of  the  same  opinion. 

Lawrence,  J.  The  circumstances  of  the  case  shew  that  the  contract  was 
entered  into  by  these  parties  in  contemplation  of  acquiring  a  licence  to  make 
the  trading  legal ;  which  was  accordingly  obtained  :  and  the  contract  being 
lawful^  the  defendants  are  necessarily  liable  on  their  guarantie  for  the  non- 
performance of  it. 

Le  Bi;anc,  J.  The  question  turns  on  the  legality  of  the  contract,  which 
must  have  been  made  before  the  licence  was  obtained.  There  existed,  how- 
evtr,  before  the  contract  was  made,  an  a6t  of  parliament  enabling  the  king 
in  council  to  make  orders  and  to  grant  licences  for  trading  with  the  ene- 
my.   Then  tba  contmct  in  question  was  made  in  contemplation  of  such  a 
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licmce,  wbick  wm  is  faet  -aflerwards  Stained.  The  licence  ie  to  Marao 
and  Co.  and  other  British  merchanU  to  import  the  brandy,  '*  being  the  prop- 
erty ef  the  said  persons,  or  some  of  them*  oi  may  be  specified  in  their  bills 
of  ladingj*  Now,  supposing  it  were  necessary  to  have  named  in  the  li« 
cence  the  particular  persons  to  whom  the  property  was  consigned,  it  does 
not  appear  but  that  Aferoc  and  Co.  might  have  had  the  bills  of  lading  made 
out  to  them  if  the  contract  bad  been  executed,  which  would  have  given  them 
the  legal  propertv  in  the  goods.  So  that  the  legality  of  the  contract,  the  per^ 
formance  of  which  the  defendants  have  guarantiedi  stands  clear  of  all  ob- 
jection(l)> 

Postea  to  the  Plaintiffs. 


Ex  parto  John  Caruthers. 

9   East,  44.    Not.    31,  1807. 

The  itat  18  G.  3.  c.  28.  •.  6,  txempting  from  the  inprsis  serrioo  any  harpoonar,  &e.  or 
fcamaa  in  the  Omnland  fiihery  trade,  ia  impliedljr  repealad  by  the  atat.  26  G.  8.  c.  41. 
a.  17,  which  exempta  anch  harpooner,  &c.  whoH  name  shall  be  interUd  in  a  li$l,  required 
to  bo  deltverod  on  oath  by  the  owner  of  the  veMot  to  the  collector  of  the  caatoma  ;  and 
which  alao  exampla  any  seaman^  entered  to  proceed  on  the  aaid  6ahery  in  the  followinr 
aaaaon,  tokoH  name  thall  be  ineerted  ta  a  list  to  be  delivered  ae  aforesaid,  and  who  ahall 
have  given  ueurityt  &c.  to  proceed,  and  aball  proceed  accordingly;  for  the  latter  atatuto 
anperadda  the  iaaertioa  of  the  aeaman*a  namt  in  anch  liat  aa  a  condition  precedent  to  the 
oxeoipuoa. 

THIS  was  the  case  of  an  impessed  seaman  on  board  hi^  majesty's  ship 
Texel  for  whose  liberation  a  writ  of  habeas  corpus  had  been  sued  out  before  a 
Judge  at  Chambers,  grounded  upon  an  sffidayit,  stating,  that  by  an  agreement 
in  writing,  under  seal,  dated  the  11th  of  March  1807,  between  the  master  and 
part  owner  of  the  ship  Experiment^  then  bound  on  a  voyage  to  the  Grernland 
seas,  &c.  and  the  officers  and  seamen  of  the  said  ship,  the  latter  agreed  to  go 
on  the  said  voyage  in  that  ship.  That  Caruthers  executed  the  agreement  as 
a  carpenter  and  seaman,  and  entered  on  and  performed  the  voyage,  and  on  the 
30ih  of  Jul^  last,  impressed  from  on  board  the  Experiment  at  sea,  on  her  return 
home(«)  from  Greenland^  and  carried  on  board  the  TexeL  That  he  did  not  enter 
into  the  king's  service,  nor  receive  the  bounty.  And  it  concluded  by  claiming 
for  him  an  exemption  from  being  impressed  until  the  voyage  was  completed. 
A  rule  noi  was  obtained  in  this  term  for  quashing  the  writ  qtUaimpromde  ema^ 
TUSpUi  when  it  appeared  to  have  been  granted  upon  the  stat.  13  Geo.  2.  c.  28. 
s.  6.  relatin&[  to  the  Greenland  trade ;  which  enacts,  **  that  no  harpooner,  line 
**  manager,  boat  steercr,  or  seaman,  who  shall  be  in  or  belonging  to  any  ves- 
*'  sel  in  the  Greenland  fishery  trade,  shall  be  impiessed  from  the  said  service ; 
**  and  that  any  such  harpooner,  &c.  or  seaman  may,  during  the  time  of  the 
**  year  that  he  or  they  are  not  employed  in  the  said  fishery,  sail  in  the  colliery 
^  trade,  upon  giving  security  to  the  satisfaction  of  the  commissioners  of  the 
*'  customs  that  he  or  they  will  proceed  in  the  said  vessel  to  Greenland^  &c« 
**  on  the  whale  fishery  the  next  season."  Then  the  stat.  26  Geo.  3.  41.  s. 
17.  enacts,  '<  that  no  harpooner,  line  manager,  or  boat  steerer,  who  shall  be  in 
'*  or  belong  to  any  vessel  in  the  GreenZan^Z  fishery  trade,  and  whose  name  (dis- 
**  tinguishing  the  capacity  in  which  be  is  to  act)  shall  be  ineerted  in  a  Ust^ 
**  which  is  hereby  required  to  be  delivered  on  oath  by  the  owner  of  such  ves- 
'*  sel  to  be  the  collector  of  the  customs,  &c.)  shall  beimpressed  from  the  said 
*<  service :  and  that  any  such  harpooner,  &c.  may,  during  the  time  of  the  year 
*'  that  he  ia  not  employed  in  the  said  fishery,  sail  in  the  colliery  trade  ;  upon 

(1)  Vido  Shiner  t.  Chrdon  if  al,  12  Eaat  296.  and  Barlow  v.  Mclntoth^  12  Eaat  811. 
(a)  Thb  waa  alUrwaida  admitted  to  be  while  the  ahip  waa  on  her  voya^  home. 
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**  giving  seearity  to  the  satisfaction  of  the  commissioners  of  the  cnatoms  that 
**  he  will  proceed  in  the  said  vessel  to  the  Greenland  ^eas,  ice,  the  next  sea- 
**  son :  and  that  every  teaman  or  ctmmum  mariner,  who,  after  the  first  of  Feb^ 
^  ruary  in  any  year,  shall  be  entered  to  serve  on  board  any  ship  which  shall 
**  be  intended  to  proceed  on  the  said  fishery  in  the  following  season,  whose 
**  name  shall  be  inserted  in  a  list  to  be  delivered  as  aforesaid,  and  uko  shall 
"  have  given  security  to  the  satisfaction  of  the  commissioners  of  the  customs 
**  to  proceed,  and  shall  proceed  accordingly,  shall  be  primleged  and  exempt 
"firom  being  impressed  from  or  out  of  the  said  service  from  the  said  Ist  of 
"  February  until  after  the  expiration  of  the  then  next  season  for  the  said  fish- 
*'  ery,  and  and  until  the  voyage  home  from  thence  shall  be  fully  complete 
'<  and  ended,  and  no  longer  ;  any  law,  6cc.  to  the  contrary  notwithstanding." 
Then  the  stat.  26  G.  3.  c.  50,  repeals  part  of  the  stat.  15  Geo.  3,  c.  31,  and 
the  stat.  16  Geo.  3.  c.  47,  and  every  act  and  part  of  an  act  repealed  by  either 
of  them  (not  including  the  stat  iS  Geo.  2.  c.  28.)  and  regulates  the  Green^ 
land  trade ;  and  provides  by  s.  25,  *'  that  no  harpooner,  line  manager,  or  boat 
**  steerer,"  (omitting  seamen,)  "  belonging  to  any  vessel  fitted  out  on  the 
<'  aforesaid  fishery,  shall  be  impressed  from  the  said  service,  but  shall  be  and 
**  is  hereby  privileged  and  exempt  from  being  impressed,  so  long  as  he  shall 
"  belong  to  and  be  employed  on  board  any  vessel  whatever  in  the  fishery 
*<  aforesaid."  The  stat.  28  Geo.  3.  c.  20,  makes  some  further  regulations  as 
to  the  trade.  And,  lastly,  the  stat.  35  Geo.  3.  c.  92,  repeals  the  stat.  26  Geo. 
3.  c.  50,  and  28  Geo.  3.  c.  20,  and  every  act  and  part  of  an  act  repealed  by 
either  of  them  :  and  after  regulating  the  trade,  re-enacts  the  25th  sect,  of  the 
stat  26  Geo,  3.  c.  50,  in  totidem  verbis(a). 

Marryat,  in  shewing  cause  against  the  rule,  contended,  that  the  stat.  13 
Geo.  2.  c.  28.  s.  5.,  extending  the  protection  to  seamen  generally  in  the 
Chreenland  trade,  remained  unrepealed  ;  not  being  inconsistent  with  the  provi- 
sion in  the  17th  sect  of  the  stat.  26  Geo.  3,  c.  41,  which  went  to  exempt  the 
seaman  whose  name  was  inserted  in  the  list  there  described  from  being 
impressed  as  well  before,  as  during  the  continuance  ot^  the  service :  and  here 
the  man  was  pressed  during  the  actual  service.  But  if  such  insertion  of  his 
name  in  the  list,  as  required  by  the  latter  statute,  were  a  condition  precedent 
to  his  right  of  exemption  :  (an  opinion  whirh  the  court  had  before  intimat- 
ed ;)  then  he  argued  that  the  act  being  to  be  done  by  another  person,  and 
not  by  the  party  himself,  the  omission  of  it  ought  not  to  prejudice  the  lat- 
er. 

The  Attorney- GeTieral  and  Jervis  were  to  have  supported  the  rule  ;  and 
stated  further  that  the  party  had  not  given  any  security,  as  required  by  the 
act     But 

The  Court  were  clearly  of  opinion,  that  the  insertion  of  the  seaman's  name 
in  the  list  was,  by  the  express  terms  of  the  clause,  made  a  condition  precedent 
t-o  the  exemption  ;  and  that  the  act  of  the  26  Geo.  3.  c.  41.  s.  17,  repealed  by 
implication (^) ;  the  general  provision  of  the  stat.  13  Geo.  2.  c.  28.  s.  5,  by 
requiring  something  more  to  be  done  than  the  mere  act  of  entering  on  board 
«  GrteeTdand  vessel,  in  order  to  protect  the  seaman  from  being  impressed  :  and 
therefore  they  made  the  rule  absolute  for  quashing  the  writ  of  habeas  corpus  ; 
and  remanded  the  party  to  his  former  station  on  board  the  king's  ship.  And 
Lord  EUenborough,  C.  J.  intimated,  that  if  he  had  been  deprived  of  his  priv- 
ilege iy  the  default  of  any  other  person  he  might  have  his  remedy  of  another 
sort  against  him. 

Rule  absolute. 


•  (a)  Yidealfo  the  ttat  42  G.  8.  c.  22.  s.  2.  protecting  a  certaio  nofflber  of  harpoonen,  line 
snnaferi,  aod  ileefBiDen,  in  proportion  to  the  tonnage,  from  being  impresied. 

{b)  The  mle,  ae  Uid  down  by  Eyre,  J.  in  Harcourt  v.  JFbx,  1  Show.  620,  is,  '*  that  sta- 
«ntee  intradactive  of  a  new  law,  penned  in  the  affirnnati?e,  do  always  repeal  former  sutntes 
conommag  tha  sama  matter,  as  implying  a  negative." 
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Knight  t;.  Criddle. 

9  Eaat,  48.    Nov.  21, 1807. 

Tfaa  Court  will  not  order  the  tberHTto  retain,  in  tatisfiictioii  of  a  preeent  writ  oift./a,  iniied 
bjr  the  plaintiff  againit  the  defendant,  money  or  bank  notest  which  the  aberiff  had  before 
received  for  the  nae  of  the  defendant,  in  discharge  of  an  ezecation  levied  by  the  defend- 
ant afaiost  another,  and  which  the  iheriff  had  not  paid  over. 

THE  present  defendant  had  recovered  judgment  and  sued  out  execution 
against  one  iS.  if.  for  his  debt  and  costs  ;  and  in  discharge  of  that  execution  S, 
H.  paid  into  the  hands  of  the  sheriflT  of  Hants  60Z.  in  bank  notes  :  and  before 
that  money  was  paid  over,  the  present  plaintiflf  recovered  judgment  and  sued  out 
his  writ  of  Jieri  facias  for  33Z.  10*.  debt  and  costs  against  the  defendant, 
which  was  delivered  to  the  same  sheriff.  And  now,  upon  an  affidavit  of  these 
facts  by  the  sheriff's  officer,  and  that  he  had,  in  pursuance  of  the  sheriff's  war- 
rant levied  the  debt  and  costs  in  this  cause  out  of  the  60^.  in  bank  notes  re- 
maining in  thQ  sheriff's  hands,  and  that  he  could  not  find  any  other  goods 
and  chattels  of  the  defendant  whereof  to  levy  the  said  debt  and  costs ; 

Gaselee  moved  for  a  rule  to  shew  cause  why  the  sheriff  of  Hants  should 
not  pay  ovisr  to  the  plaintiff  the  amount  of  his  debt  and  costs  in  this  cause  out 
of  the  sum  received  by  him  on  account  of  the  defendant,  as  before  mentioned ; 
and  in  the  mean  time  retain  the  said  sum  in  his  hands.  And  he  cited  Arntis" 
tead  V.  Philpot,  Dougl.  230,  where  a  similar  rule  was  made  absolute,  without 
opposition,  except  so  far  as  to  secure  the  attorney's  lien  for  his  bill.     But  by 

Lord  Ellenbohough,  C.  J.  We  ought  not  to  force  the  defendant  to  come 
here  to  shew  cause  against  a  rule  founded  on  the  assumption,  that  money 
(and  bank  notes  for  this  purpose  are  the  same)  may  be  taken  in  execution.  It 
is  an  innovation  on  the  law,  which  ought  not  to  be  admitted.  The  case  in 
Douglas  was  by  consent.  The  other  judges  concurred  in  refusing  ta  grant  a 
rule  to  shew  cause(a). 


'  Taylor  v,   Lendey. 

9  East,  49.    Not.  24,  1807. 

One  who  had  volantarily  offered  to  pay  a  aora  of  money  for  the  nee  of  the  poor  of  the  pariih 
in  order  to  avoid  a  proaecution  by  a  niagiainite  npon  a  charge  of  having  instigated  the  escape 
of  a  prinoner  in  cuitody  for  a  niifdeoieanor  :  which  offer  was  consented  to  by  the  magis- 
trate, and  the  money  accordingly  paid  by  the  party  to  the  master  of  the  work-hovse  for  the 
use  of  the  poor  :  may,  at  any  rate,  conntermand  the  application  of  the  money  before  it  is 
so  applied  ;  and  may  recover  it  baclc  in  an  action  for  money  had  and  received. 

IN  assumpsit  for  money  had  and  received,  &c.  a  verdict  was  taken  for  the 
plaintiff  at  the  last  assizes  at  Exeter,  for  61.  Ss.  subject  to  the  opinion  of  the 
Court  on  this  case.  Mr.  Tucker y  a  justice  of  the  peace  for  the  county  of 
Devon,  had  directed  a  constable  and  his  assistant  to  take  a  roan,  who  had  been 
charged  before  him  with  an  unnatural  ciime, to  a  public  house,  and  there  keep 
him  in  custody  while  his  commitment  was  making  out.  The  plaintiff,  an 
innkeeper,  and  one  HUl,  who  were  waiting  to  see  the  magistrate  on  business, 
were  in  the  same  room.  The  magistral  came  to  the  door  of  the  public  house 
with  the  commitment,  and  both  the  constable  and  his  assistant  went  out  to 
him  ;  and  while  they  were  out,  the  prisoner,  who  was  left  in  the  room  with 

(a)  Upon  the  same  principle  that  money  cannot  be  taken  in  execntwn,  thisConrt  in  Field' 
Aovfc  V.  Crofit  4  East,  610,  refnsed  to  stay  in  the  aheritf  ^s  hands  even  the  svrplos  of  a 
fomier  execntioa  against  the  defendant's  goods  at  the  snit  of  the  same  plaintiff,  for  the  purpose 
of  satisfying  a  new  execntion.    [Vkle  William*  v.  Moger$%  6  Johns.  168. 167.] 
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HUl  and  the  plaintiff,  (who  knew  he  was  in  custody,)  made  his  escape ;  but 
was  shortly  after  retaken,  and  represented  to  the  magistrate  that  the  plaintiff 
had  encouraged  him  to  run  away ;  which  the  plaintiff  and  Hill  denied.  The 
plaintiff  and  Hill  were  summoned  before  the  magistrate  the  next  morning, 
when  the  prisoner  was  examined,  and  swore  to  his  former  assertion,  which 
was  denied  by  the  plaintiff  and  Hill.  The  magistrate  said,  that  some  notice 
must  be  taken  of  this ;  and  the  plaintiff  said  he  was  ready  to  answer  any 
charge  which  was  brought  against  him.  The  plaintiff  being  much  agitated  in 
consequence  of  this  charg^  again^it  him,  became  dangerously  ill,  and  was  con- 
fined to  his  bed ;  when  his  brother,  after  consulting  with  the  plainuff *s  wife, 
applied  to  the  magistrate,  stated  the  plaintiff's  situation,  desired  him  to  re- 
lieve his  brother's  mind,  and  said  that  he  would  pay  any  sum  the  magistrate 
should  think  proper  to  get  rid  of  the  charge.  The  magistrate  in  consequence 
of  this  representation,  said,  that  he  thought  reparation  would  be  made  to  the  pub- 
lic if  the  plaintiff  paid  fi^e  guinea^;  to  the  defendant,  who  is  governor  of  the 
poor  house  at  Axmimter,  for  the  use  of  the  poor  of  Axmimler  ;  and  that  if 
that  were  done,  he  would  not  go  on  with  any  prosecution  against  the  plaintiff. 
This  was  acceded  to,  and  the  money  paid  to  the  defendant  by  the  plaintiff's 
brother,  on  his  behalf;  and  nothing  more  has  been  done  in  the  prosecution 
against  the  plaintiff.  The  plaintiff,  when  be  recovered,  was  dissatisfied  with 
what  had  been  done,  and  applied  to  the  defendant  to  have  his  money  back 
again,  which  was  then  remaining  with  the  defendant;  but  this  was  refused  ; 
and  this  action  was  thereupon  brought.  If  the  plaintiff  were  entitled  to  re- 
cover, the  verdict  was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

Lsns,  Serjt.  for  the  plaintiff,  contended,  that  the  defendant  being  in  the  na- 
ture of  a  stakeholder,  having  received  the  plaintiff  *s  money  without  considera- 
tion, and  having  had  notice  to  return  it  before  it  was  paid  over  to  the  poor,  for 
whose  use  it  was  so  received,  was  liable  to  the  plaintiff  in  this  action.  The 
monev  was  paid  to  the  defendant  without  consideration,  or  upon  one  that  was 
illegal ;  for  it  was  paid  on  the  supposition  that  the  plaintiff  had  been  guilty  of 
a  public  misdemeanor,  and  in  order  to  redeem  him  from  prosecution.  If  it  had 
been  paid  by  the  plaintiff  voluntarily,  there  might  have  been  a  difficulty  in  his 
recovering  it  back  ;  though  still  the  situation  of  the  defendant  as  a  stakeholder 
would  have  made  his  authority  revocable  while  it  was  executory;  but  the  case 
shews  that  the  money  was  paid  under  a  threat  of  prosecution,  and  in  order  to 
avoid  it.  If  the  plaintiff  were  really  guilty  of  the  ofience  with  which  he  was 
charged,  the  prosecution  ought  not  to  have  been  stopped  on  account  of  his 
paying  a  sum  of  money  for  a  purpose  wholly  collateral  to  the  transaction :  if 
innocent,  as  he  insisted  that  he  was,  then  the  money  was  illegally  extorted  from 
him  under  a  threat  of  a  prosecution,  to  redeem  himself  from  the  expence  and 
vexation  of  which  it  was  paid ;  and  was  therefore  paid  under  duress. 
His  gnilt  or  innocence  was  not  put  in  question.  If  the  act  in  respect 
of  which  the  payment  was  made  were  in  itself  illegal,  and  the  parties 
in  pari  delicto^  the  money  could  not  have  been  recovered  back  again  : 
but  here  the  parties  were  not  in  pari  ddicio,  but  it  was  paid  by  the 
plaintiff  to  relieve  himself  from  the  vexation  and  expence  of  a  prosecution, 
and  may  therefore  be  recovered  back.  As  in  Williams  Vr  Hedley^  8 
East,  378,  money  paid  by  the  plaintiff  to  the  defendant,  in  order  to  com- 
promise a  qui  tam  action  for  usury,  was  held  to  be  recoverable  back ;  con- 
sidering that  the  prohibition  and  penalties  of  the  stat.  18  Eliz.  c.  5,  only  at- 
tached upon  the  compounding  informer,  and  not  upon  the  party  paying  the 
composition,  who  was  therefore  not  in  pari  delicto.  And  tne  Court  would 
riot  m  that  shape  enter  into  the  consideration  whether  the  plaintiff  had  been 
guilty  of  the  usury  with  which  he  was  charged.  But  even  if  this  payment 
had  been  made  upon  an  illegal  consideration ;  yet  the  defendant  standmg  in 
the  situation  of  a  middleman  or  stakeholder,  it  was  competent  for  the  piaintifl 
to  revoke  his  authority  before  the  money  was  aotnally  paid  over  and  applied 
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to  the  ase  ef-  Ae  poor  ^  as  in  Cotton  y.  TkurUmd^  '§  Term  lUp.  406,  whele 
money  deposit^  with  a  stakeholder,  upon  a  wager  on  the  event  Vf  a  battle  la 
be  foqghl  by  the  parties  to  the  wag^,  was'recoiwred  back  evfo  after  tba  bat- 
tle was  foaglit;  notifee  baring. been  given  by  the  plaintiff  to.  the  stakeholder, 
before  it  was  paid  over,  not  to  pay  it!  .   • 

Lord  Ellenborough,  C.  J.  then  ealled  upofi  the  counsel  for  the  defeiidaOt 
tgdiaiio^ish  tfafi^^i^  he  bould,  from  4he  case  of  the  stakeholder,  Ahav]dg.re>> 
ceived  notice  to  pav  back  money  depositee!  before  it  had  been  applied ;  and 
intimated  Uiat  the  defendant  wi(s 'to  be  considered  as  an  agent  for  the  party 
paying  the  money  to  be  applied  to  the  use  of  the  poor ;  and  being  an  ai^t, 
his  authority  was  revocable,  and  was  aetuaQy  revoked  before  the  money  waa 
paid  ov«r.  '  .  i  ..      '  ^!  •  .     > 

Dtrneyj  fat  fhe  defendant,  denied  that  the  monfey^had  been  pdd  ^'Iho 
plaintiff  under  duress :  he  was  not  in  Custody  at  the  time';  ilor  weA  he  threat- 
ened with  the  prosecution  if  Ke  did  not  pay  it ;  but  the  payment  Was  proposed 
to  be  nlade  voluntarily  on  his  behalf,  upon  ati  implied  admission  of  tlie  onfimce 
imputed  to  him,  and  as  a- satisfaction  to  the  public  for  it.  And  he  contend* 
ad  that  the  defendant  was  entitled  io  retain  th^,  money  so  paid)  either  on  the 
ground  that  the  traivsactfoa  was  legal,  and  that  it  vfm  competent  to  tne  magis- 
trate to  agree  to  forego  the  prosecution  upon,  the  isubmisaioi^  and.  confession  of 
the  plaintiff,  and  his  Paying  the  five  guin^  (pr  <the  uoe  of  the  poor,  as  m. 
'paUic^ satisfaction  for  the  omnce;  in  which  cooe  the  jdaintiff  bad  a  9ufficieDt 
consideration' for  th^  payment ;  or  on  the  ground  that  if  the  traHtiictioo  wane 
illegal,  the  plaintiff  waa  in  pari  ddktfk,  and  therefore  could  not  recover  back 
the  money  so  paid  :  or  t.bM  suf^sing  both  .parties  y^  have  mistaken  the  law. 
in  this  respect«^et  that  money  paid  under.su^sh  mistake  cai^ioi  l^  recovered 
back.  This,  he  said,  was  distinguishable  from  Collins  v.  Biantern,  3  Wi)a. 
34L  347;  for  there  the  prosecationr  whicti  was  for  perjurT»  bad  proceeded  >io 
trial,  and  the  agteenenl  was  corruptly  made  for  tHe  bedent  of  the  prosecutoiTy 
who  on  that  ac<K>unt  forbore  to  appear  and  prosecute ;  but  here  no  benefit  waa 
reserved  to  any  individual,  but  only  to  the  public  ;and  ih^re  was  no  corrop^ 
Mipulation  to  stifle  justice,  but  all  the  parties  acted  hona  Jlde. 

Lord  ELVBNBoko0GH,  C.  J.  Thia  argument  might  have  applied  to  a  case 
where  the  defendant  had  polid  the  money,  over  to  the  us^  of  the  poor  for 
whom  it  was  lecefved*  before  notice;  but  how  can  you  make  it  bear* upon 
this  case,  where,  whether  the  purpose  were  legator  ill^al,  the. money  stilt  re* 
mained  in  the  hands  of  «n  agent,  acting  under  a  couotermandable  authority, 
whose  authority  was  actually  countermanded  by  his  principal  before  the  moo- 
ey  was  applied  ?  Take  it,  that  the  money  had  been  paid  by  the  plaintiff  id 
the  ^fikudnni  for  a  charitable  purpoee,  but  before  the  defendant,  had  made^my 
application  of  it,  the  plaintiff  countermanded  the  payment:  was  there  not 
then  an  end  of  the  authority;  and  could  the  agent  persist  in  applying  it 
against  the^ditectioil'of  hi$  principal  ?•  The  question  therefore  is  reduced  to 
the  ca^e  of  a  Countermanded  agent.  If  the  roaster  of  thf  work^holise  had 
applied  it  before  any  eountermand,  it  would  have  been  too.  late  for  4he  coua* 
termand  to  Jiave  operated,  and  the  case  roust  have  rested  upon  the  ^neral  ar** 
goment ;  but  there  is  no  pretence  for  sa'yTpg  that  the  payiDe.nt  to  him  for  the 
nae  of  the  poor  was  for  thia  pltrposea  payment  to  the  poor.  Tha^oaae  of 
Cottor^v,  TAttrZanJ  is  opposed,  to  ihat  argument.    *    • 

i>itney  then  said,  that  he  had  no  authorities  to  meet  the  atrgttmeat  agaioit 
Urn  o»  this  point. 

'  Lord  £i#LBHBe9Qii6H,  C.  J.  The  princit)al  question  meant  to  he^agitatwt 
does  not  arrsq  in.  this -case.  We  may  assume,  for  the  purpose  of  the  argu* 
ment,.that  it  would  h&ve  been,  a  legal  payment,  and  could  not  have  been  re* 
covered  back  again,  if  the  rnon^  had  been  paid  over  befoae  tht  countemaod; 

Vou  V.  .  6         ^  I      . 
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and  still  xhe  pkintifi  would  be  eolided  to  recover  tbe  money  beck,  on  Uia 
gfon&d  of  the  eounterra^d. 
Tile  other  Judgei  eaeeatingy  • 

PoBtea  U>  the  I^laintiC 


Jones,  AiEtisigiiee  OTthe  Sheriff  of  Cumberland  v.  Stofdy. 

The  Same  v.  Blain. 

•  ■  (         .  .  -  • 

.  -  e  East,  66.    Nov.  24,  1807. 

Where  the  wiic  was  to  appear  before  the  king  wkeretoevfr  he  ahtnUd  then  h$  in  Eaglaod,  and 
the  aheriff  IDok  a  bait  bond  for  the  party'a  appearance  before  the  kiof  df  ffStffi»tfMttr  oa 
thodaj  named  in  tbe  writ ;  heM  to  b^  a  sabatantial  complianee  with  tbe  aUt.  23  U.  6.  e. 
9*  8Qi  as  to  entitle  the  aatignoe  of  ihe  eberiff  to  recover  on  tacb  bond. 
'       '      •  .  .    '  \  '         ■      *      .  ' 

THE'SE  were  actions  of  debt  by  t&e  assignee  of  the  sheriff-  on  bail  bonds* 
wherein  the  plaintiff  declared,  that'on  the  2d  6(  AprU,i^7  Greo.  3.  he  sued  oiit 
of  the  Court  of  K.  B.  against  one  W.  Moort  a  special  ttMiaJtum  €api«u  writ» 
directed  to  tbe  sheriff  of  Cumberland,  \y  which  writ  the  king  commanded  the 
fmid  shenflf  to  take  the  said  W.  Af.  &c.  *'  so  that  he  might  hare  his  body,  be- 
"fore  ont'said  lord  the  king  in  15  days  of  Easter,  wheresoever  mar  said  Idrd 
**  the  king  shoiddtken  be  in  England,  to.  answer*'  the  plaintiff  in  a  plea  of 
trespass  on  the  case^  on  promises,  &c. :  which  writ  was  indorsed  for  ball  for 
1732.  and  befbre  the  return  thereof,  was  delivered  *to  tbe -sheriff  to  be  execut- 
ed ;  by  virtue  of  which  the  sheriff  arrested  Moore^  dec. ;  and  took  bail  for  his 
appearance,  according  to  the  form  of  the  statute,  at  the  return  of  the  writ. 
•And  that  the  defendant  Stordy,  on  the  11th  of  April  1607,  executed  the  b&il 
bond  to  the  sheriff,  fthe  date  whereof  is  by  mistake  tbe  11th  of  March  1807,) 
conditioned  "  that  if  the  said  W,  Moore  should  appear  before  our  said  lord 
« the  king  at  Westminster  iti  16.  days  <jf  Easier  then  next  following  to  an- 
*•  swet"  to  the  said  plaintiff,  dec.  then  4he  obligation  to  be  roid»  The  plaintiff 
then  averred,  that  Moore  did  not  appeal^ before  our  Said  lord  the  king  ai  West' 
minster  \n  16  ^ys  of  Easter  in  the  <;ondltion  mentioned  according  to  the  exi- 
gency of  th^  said  Writ,  whereby  the  bail  bond  became  forfeited.  And  that  the 
money  not  being  paid,  t))e  sheriff  a:/signed  the  bond  to  the  plaintiff  according 
to  the  form  of  the  statute,  &c;  by  reason  whefeof,  dec. 

To  this  tbe  defendant  demurred,  and  shewed  for  fecial  causes,  that  it-  ap^ 
pears  by  the  declaration  that  the  writ  of  special  testatum  capias  commanded 
the  sheriff  to  take  W^  Moot^,  dec.  so  that  he  might  liave'his  body  before  the 
king  at  a  certain  day  therein  fnentioned^  ttfkeresoever  our  said  lord  the  king 
should  then  be  in  England,  by  virtue  of  which  writ  Mvore  was  arrested ;  and 
that  the  bail  bond  taken  by  the  sheriff  on  that  arrest  was  conditioned  for  the 
appearance  of  Moore- "  before  our  eaid  lord  the  king  At  Westminster,^*  and  is 
therefore  void.  And  ailso  for*  that  the  said  writ  is  a  process  by  original,  and 
thb  bail  4)ond  is  taken  on  a  process  by  bill,  and  is  therefore  vdid  and  null  by 
the  statute,  dee.  Joinder  in  demurren  There  were  the  like  pleadings  in  the 
cause  a^inst  the  other  bail.  '    .  * 

Walker,  in  suj^ort  of  the  demurrer,. relied  upon  the  variance  between  the 
writ  and  the  CQndition  of  the*  bond,  (he  latter  of  which  does  not  foibw  the 
wriif,  as  required  by  the  Stat  23  H.  6.  c.  9.,  Jprobibit)ng  sheriffs  fVom  taking 
any  bail  bonds  *^bui  by  the  name  of  their  office,  and  upon  condition  written, 
AbX  the  prisoners  shall  appear  at  the  day  contained  in  the  said' wnt,'and  in 
such  j^ces  as  the  said  writs,  dsc.  shall  reqnire.''  Then  as  the  stat.  28  £d.  1. 
c.  5.  directs  the  justices  of  his  Bench  to  follow  the  king  wherever  he  may  be ; 
and  all  original  processes  returnable  into  this  court  are  made  returnable  coram 
nobis  uSicunque  Ju^mus  in  Anglia^  Co.  Lit.  71.  b.,  it  might  happen,  if  the 
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place  of  the  sittiog  of  this  Court  werfe  removed  from  Weanuniter^  that  a  per- 
formance of  the  condition  of  the  bond  would  not  answer  the  ezigencv  of  th« 
writ:  and  if  the  hond  were  Toid  for  this  reason lat  ihe  time  it  urns  jpyea.  th9 
continuance  of  this  Court  at  TTai/mnj/er^  at  the  Tetam  of  the  writ,  will  not 
make  the  bond  good  :  and  consequently,  it  is  imroateriirt  to  the  validity  of  it 
in  law,  that  in  fact  the  party  did  comf^  with  the  condition,  and  did  put  ia 
special  bail.  In  Burton  ▼.  towt^  Sty.  5K)4.,  the  condition  of  the  bond  was  to 
appear  on  such  a  day  in  Cancellaria  apud  Westmonasteriitm  uhicunque  fue' 
rii;  and  oa^  demurrer,  it  was  holdcn  ill  for  the  Variance..  And  R(^,  C.  J. 
said,  that,  *<  neither  the  Upper  Bench  ner  the  Chancery  are  fined  courts :  and 
therefore  the  ti(^fendant  ought  not  to  be  bound  precisely  to  appear  at  Wittmitt^ 
ster;  and  then  to  add  iMcunque  fuerii  is  a  material  vaiiance,  and  makes  the 
bond  naught."  Iti  a  subsequent  dase,  indeed,  of  LtMwn  ▼.  Hadddek,  2  Ventr* 
S37,  stmtUr  to  the  present^  where  the  former  cas^  was  cited,  it  was  said,  tliat 
of  later  times  the  Courts  had  not  been  so  strict  upon  ^he  wording  of  baiil 
bonds ;  but  the  court  came  to  no  decision  upoq  it,  and  ordered  it  0  be  further 
spokeik  to  at  the  bar.  And  since  then,  in  Samuel  v.  Evans^  2  T^rm  Rep.  569, 
where  the  writ  was  returnable  on  Monday  next  after  the  morrow  of  AUSoulSt 
{the  6th  of  Nopefnbery,  and  the  sherifT,  pn  the  4th 'of  NovemieTi  anested  tb« 
defendant,  4ind  took  a  bail  bond  conditioned  for  bis  appearance  od  the  morfoiD 
of  AU  Sovh  (dd  6f  Novemher) ;  after  verdict  in  an  action  by  the  sheriff'?  as* 
signee,  the  judgment  was  arrested,  because  it  was  impossible  that  ally  appear- 
arice  according  to-the  condilionof '  the  bond  conld'have  answered  the  nurposea 
of  the  writ. 

LatMf,  eobtra,  was  stopped  by  the  Court. '  >  .        . 

Lord'  EtLENaoReuGH,  C.  J.  If  any  inconltenieiice  could  haveensued  to  thu 
party  from  his  being  deceived  ,by  the  sheriff's  taking  the  bond  .with  a  condi- 
tion in  this  form,  We  might  have  corrected  it  oo  motion.  But  this  isca  bond 
takea  in  all  its  essential  parts  according  to  the  statute.  There  is  a  day  nam- 
ed %n  th^  writ,  but  no  certain  place :  and  thecondition  of  the  bond  is.  rightly 
taken  to  appedr  on  the  day  named :  and  instead  of  requiring  the/partj's  pp> 
pearanee  wherever  the  king  shall  tbieo  be  in  JEngland^  Wutmimier  is  men* 
tionM  in  ierms,  which,  according  to  the  comipon  understanding  of*  every  body 
at  this  d^y,  (Considering  that  this  Court  htfs  been  invariably  held  here  for 
many  centuries,  except  cmly  when  it  was  removed  fora  short-]^riod  to  Oxford 
in  lD65(<r),)  is  the  place  meant  by  the  more  general  description  ip  ihe  writ. 
The  variance  in  this  ease  is  bertainly  not  greater  thaq  ill  ShUtleuforth  t, 
PUkingtony  1  Stra.  11^,  where  the  writ  was  returnabte  cpram  dvmino  rtgt 
uiicunque  tunc  fiterU  m  Anglia,  and  the  bail  bond  was  conditioned  to  appettr 
doram  domino  rege  generally :  which  was  held  sufficient ;  for  theOourt  said 
they  ii^ould  understand  an  ^appearance  "  before  the  king"  to  mean  "  before 
the  king  tft  hie  eourt^'*  and  not  before  him  in  person. 

Per  Curiam^  Judgment  for  the  Plaintifil[3), 

*    (a)  Vu!e4illick;0MLa€6. 

ib)  Seeall  the  etscs  «iDUeetad  ia  Mr.  Sflr|u  ffWtamt'j  Note  ta  Po<i«ra  v.  Bdmon^X 
Suad.  M.  a.  ke, 
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J}Qt,  on  the  Demise  of  Richard  Otfey,  v.  Catharine  Man- 
ning, Widow,  and  8.  Goom. 

9  Ciif»  M.    Nfyf.  25,  1907. 

A«o2«fltor|r4etlle(|D«i\tof1aDd8  made  in  consideration  of  natural  love  and  afftciion/u  vokf 
«•  agaioM  a  apbaeqaent  purchaser  fbi' a  vatwi^e  considermtion, ;  tboo^  ^iftradttce  of  th« 
prior  aettlemeAt  before  all  tl^e  poreliase  money  n^a  paiil  or  the  deeds  executed;  and  Ahough 
HlB  aectter  jhad  olber  property  at  the  time  of  anch  pnereettlemeBt,  asd  did  mM  appear  to  lie 

•  tlMfei  M#bM,  and  thiero  was  no  fraud  in  fact  io  t|ie  tranMCtipa;  for  the  law,  vkhiehja  in 
aU  eaaea  the  judge  of  frand  ^ad  cevin  araiiqg  ou^  ol  /acts  aad  intentsa  infers  fraud  in  thi^ 
ease,  vpoo  the  coi^'traction  of  the  stat  27  Eliz.  c.  -4. 

IN  ejeettaent  for  certain,  uienoagfes  and  premiBes  at  St.  Mary  Magdaleikf 
S^^^m&tuUm^,  iti.  Surry;,  a  verdict; waa  foimd  for  the  dafendants,  subject  to  t'be 
daiuwa  of  the  Coorfon  the  following,  case.  Thomas  Clendc^  being  aeiaed 
in  fee  of  the  premises  in  question,  by  bis  will  of  (he  6th  6f  March,  1750,  duly 
•leotMl  and  attested)  dboiised  the  premises  (amoo^t  others)  to  his  nephew 
W'Uliam  Qendon  fW  life  >  remainder  to  trastees^dunm^  W,  &!j  life  to  pteserre 
eeafh^geni  remainders ;  rernainderto  the  first  and \other.  sens  of  W»  C.  sac* 
eeisWely  in  tail  male;  remainder  to  the  testator's  nephew,  Oteem  Mannings 
fbf  lift ;  remainder  to  trustees  during  O.  ill. 'f  life  to  support  ^oaiiogent  re« 
aaind^fi ;  remainder  to  the  first  and  other  sons  of  Oi  M.  Successively  in  taii 
mtle;  remainder  t6  his  own  right  heirs  for  ever ;  and  gavb  the  usual  powets 
of  leasing,  in  possession,  at  rack  reiits,  ibr'21  years ;  aad  also  power  to  each 
af  the  detitees,  w&en  in  actual  possession,  to  settle  upon  such  person  as  he 
sbovld  marry,  for  her  jointure,  premises  of  the  yeiu^y  value  of  .80/.  for  every 
1000/<  he  should  receive  with  such  wife.  The  testator  died  seised  of  the  pre* 
mlse^  in  1751 ;  and  Wm.  Clendon^hig  nephew,  died  in  March  1764,  without 
iaSQe,  whereby,  the  estate  de^cendbd  to  O.  Mantling,  the  neiX  tenant  for  lifoi 
in  remainder.  By  indenture  of- bargain  and  sale  of  (he  25th  of  J^ptemtber, 
l788,^iily.infolled4n'  G.  B.,  between  Otoin  Manning  and  Giorge  0%oen 
Manning,  his  elde^  non,  of  the  1st  past,.  T.'  Grem  of  the'  2d  part, , and  JP. 
WUlion  ef  the  3d  pfirt,  Oima  Mannmg  and  George,  bis  son,' sold  ^nd  convey^ 
ed  the  liremltes  to  Green  in  fee,  to  the  iiitent  that  Jie  might  become  tenant 
thereof,  for  the  purpose  of  suffering  a  recovery,  to  the  use  q{  O.  Manning  and 
bis  assigns  for  life ;  ^remainder  to  £e  said  G.  O.  Manning  in  fee :  and  a  re* 
eovery  was  accordingly  suffered  in  Hd.  term  .28  Gee.  3.  .  On  the.  l^th  -of 
Mmh,  1783,  G«  O.  Aamning  di^d  intestate,  and  without  issue ;  wheieby 
(he  reversion  in  fee  descended  to  John  Manning  his  -brother  and  heir. at  law. 
By  ind^nliires  of  lease  and  release  of  the  11th  and  12th  of  April  1783^  be- 
tween Otoen  Manning,  who  was  then  in  possession,  ef  the-^rst  part,  thtf  said 
John  Manning  qf  the  second  part,  and  W,  Gill  and  H.  S.  Gill  of  the  third 
part ;  reciting  the' former  indenture  of  bargain  and  sale,  and  the  recovery,  and 
the  death  of  G»  Q.  Manning,  and  that  divers  other  jnessuages,  dec.  having  in 
like  n^nner*  descended  to  the  said  John  Manning,  he  was  desirous  of  making 
some  settlement  and  provision  for  the  benefit  of  bis  mother,  in  case  she  should 
survive  Otoen  Manning,  and  of  his  sisters  and  younger  brother ;  it  was  wit- 
nessed, that  in  consideration  of  The  natural  lov^  and  affection  which  John 
Manning  bore  towards  Catharine  Manning  his  moth^,  and  Jane,  Catharine 
Matilda,  Ann,  and  Matilda  Manning,  his  sisters,  and  Charles  Manning  his 
brother,  and  for  making  provision  for  them  for  their  respective  lives,  and  of 
lOf.  &c. ;  Ovoen  Manning  and  John  Manning  conveyed  to  W^  and  H,  S,  Gill 
in  fee,  anoongst  others,  all  the  said  premises,  habendum,  &c.  to  the  use  of 
Owen  Manning  for  life,  sans  waste  ;  rembinder  to  the  iise  of  the  trustees  dur- 
ing the  life , of  O.  JK.,  in  trust  to  preserve  contingent,  remainders:  remainder 
(0  the  oae  of  CatharinB  Manning  for  life,  sans  waste ;  remainder  to  the  trus- 
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1098  and  iMr  ium;  upoli  .inist  <l«ring  the  ]i%'e«  of  Jo^,  CMiharine  .JIfaifctoi 
Anti,  MaiUidj  ftni  Oktwles  Mannings  and  the  sarrivor  of  the.rD,  to  leceive  the 
tenta^  ^U  and  pay  tba  tame  oqaally  amongat  bja  said  sialera  and  brpthert  and 
to  tboa^rvivof  of  tbecox;  remaindffr  to  John  Manning  In  fee :  with  tbe> likA 
power  of  leasing  aa  is  conlained  in  ClendonY'wiW ;  and  a  ^wer  ibr  Oipen 
Mannings  duriog  bis  life*  and  Catherine  bia  molfaer,  during  her  life,  with  the 
privity  and  eonaent-of  JdAii  Afanmfijr  and  tbe  triiateea^  or*  the  aarmer,  bia 
heira  or  aaaigos,  testified,  as  therein  mentioned  \  and  for  Jdhn  Mmmmgi-eiveit 
hifr  father's  and  motber'a  decease,  with  Ibe  like  privity  of  the  trubjleear  ^f  the 
eurvivoiv  bfs  |;ieira  or  assigns,  lestiii^  as  aforeaaid ;  to  execute  like  Ifaaaa  for 
99  yearsL   Xhotn  Manning  4ied  the  .9th  of  S^.  I80L     By  indeolni^s  of 
lease  and  release  of  tbe  16th  and  17th  of  Jtfo^r  1805,  between  iohn.Manming 
ef  the  first  part,  R.  Otky  of  the  second  part;  and  JI.  Otley  of  the  ihtid  paH ; 
leci^ng  thein4entilreo(f  baigaiin  and  sale  of  the  25th  AN^vemberilfSS^ 
and  the  ^atbs  of  George' Owen  Mffining  tihi  Omng  Manmngt  andtlhal 
Jokn  Mxmmng  had  contracted  with  R.  Oileff  for  tbe  abaohite  sale  of  t]ie  pre* 
flBisaa ;  it  was  witnessed,  that  in  consid^iatioD  of  18002.  to  John  Mamming 
paid,  be  cenreyed  to  jK*  and  H.  Olfeyin  fee  all  the  said  piemises  for  whichthia 
ejectflvent'Waa  brought,  being  .part  of  tbe  pvemi^i^  in  the  last-mentioned  deed( 
aaheDdttm  to  aach  usea aa  .B.  Otfey  should  appoint;  and  in  tbe  mean  time, 
and  ael^ect  thereto;  tto  tbe  use  of  R.  Otley  in  fee.  *  The  consideration  for  tbe 
eoAveympde  io  the  lessor  pf  tbe  fdaintifi*  was  paid  thua;  by  a  book  debt  from 
John  If offftseg  to  the  lessor  of  plaintiff  417/.  2$.  ^M.     By  cash  at  sundiy 
iiadea  13921  17j.  Qd.  ;  The  book  debt  was  conir^ted,  and  160L  of  iha  con- 
aidaration  qooaey  paid,  at  the  date  of  the  puVchase  contract,  and  387 L  6i.  64. 
at  a  aubeeqiiettt  period,  but  before  the  execution  of  the  conveyance  of  1806, 
and  before  tbe  lessor  of  the  plain^ff  had  notice  of  the^de^d  of  1783L  \  The 
seaidtte  ef  tb^  contnderation  was  paid,  and  tbe  deeds  ezeceted,  dabaeqaent  to 
each  naiice*    Jokn  Mmnning  did  hot  direst  himself  oi  ail  bis  properly  by  ibe 
oottveyance  of  the  12th  of  April  1783.  *  There,  was  no  fraod  iatbe  last-ihen- 
tioned  conveyance.  Unless  fraud  is  ta  be  implied  by  construction  or  operation 
.of  fapv..    The  question  fbr-the  opinion  of  (he  Court  was.  Whether  the  lessor 
of  the  plaioilfi*  were'entitled  to  recover  agaiqst  the  defendant  Mantdng  ?    If 
tbe  Coanabottid  be  of.  opinion  that  be  was,  a  new  trial  was  to  be  had,  or  aft 
issue  graotedt  aa^the  Court^ould  direct,  between  the  pla|ptiff  and  defendant 
Goomi.  to  trv  the  validity , of  his  lease.     If  the  verdict  on  such  new  trial  or  is« 
ave  should  ^  foundagainst  (Tog^^  a  verdict  was  to  be  entered  against;  both 
the  defeodanls.     But  H"  the  Court  should  be  of  opinion  that  the  lessor  of'  the 

aintiff  was. not  entitled,  to  recover  against  the  defendant  JUianma^,  tbe  verdict 
en  for  the  iMendants  was  to  stand. 

Thin  case,  which  first  catee  before  the  Court  upon  a  motion  for  a  new  trial* 
being  afterwarda  pot  into  its  present  form  by  tbe  desire  of  the  Court,  was  ela^ 
borately  argued  in  last  East0r  term  by  lawes  for  the  plaintiff,  and  Be^t^  Serjt^ 
for  the  deifendants;  and  again,  in  Trinity  Xeifti  last,  hf  Marryat  jforahe 
pkintiff,  and  Skepard,,Sef\L  contra:  and  in  the  course  of  the  arguments  alltb^ 
authoritiea  bearing  upon  the  question  of  tbe  validhy  of  vojuntary  coitveyaB^ 
cea  upon  geiod  eon8idemtion«*8ach  ^s  that  of  Moody  or  of  nniural  mjfection^  aa 
eontra-distingutshed  from  conveyances  for  roboi^  consideration  to  porcHaa^ 
ers,  with  or  without  notice  of  tne  prior  convevance,  were  cited  aad  accurately 
discussed.  ..  But  as  the  leadipg  arguments  and  authorities  were  aU  brought  in 
^  leriew,  and  weighed  by 'the  (^urt,  ia  the  deliberate  judgment  proaoance4  up* 
on  the  (ase  in  this, term,  it  would  be  needless  to  repeat  |hem.  .        . 

Lord  KLLBNBoaouGH,  C.  J.,  after  stating  the  faets^^On  this  ease,  as  4t  is 
ibnnd  that  there  was  no  fraud  in  fact  in  the  conveyance  ef  tb6  12th  of  Apnil 
1783,  the  only  point  for  tbe  consideiaMon-of  the  Court  is,  whether  a  volumiMV 
conveyance,  without  any  valuable  consideration^  belnot  according  to  the  legal 
construction  of  the  stat. .  S7  EUz.  c«  4^  {raudulent  against  a  subsequent  pur* 
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duuer  ftir  ft  Ttluabli^  coDsideratibn :  or,  in  other  wdrds»  whether  in  audi  caae 
the  law.  do  not  presume  (rwai,  without  admitting  such  .presumptidn  40^  he  eon- 
trAdicte<)«  ■  The  caae^  in  which  the  construction  of  the  statute  of  the  27  of 
£liz.  has  come  on  to  he  isonsidered  have  been  numerous  r  and  in  sereral  of 
tboeo  which  arose  nearest  the  time  of  passing  the  statute  the;  Judges  seem  to 
have  thought  that  a  voluntary  sej^tlement  was  only  prima  facU  fraudulent 
against  a  purchaser,  according  to  the  langdage  of  the  Court  in'Bir  Ralph  Bo^ 
V  casor  Veniris  193 ;  where  it  is  said,  (Lord  Hale  being  Chief  Justice) 
•♦  that  though  evet^  voluptary  oonveyUBce  carries  an  Mdenci  of  fraud :  yet  it 
**b  not  apon  that  account  oaly  (dvKnji  to  be.  reckoned  fraudulent,  or  to  be 
avoided  by  a  pi^rthaser'fbr  a  valuable  considerstioh/'  And  in  Jenkitu  v.  SJj* 
mtc^s  or  ibmtt,  which  is  (o  be  found  in'Hardress,  396,  and  in  1  Lev.  150,  iq 
Lavender  v.  Racknonej  in  2  Lev*  146,  and  in  Garth  v.  Mots,  1  Keh.  486,  the 
aame  doctrine  is  distinctly  laid  down;  and/in  Style,  446,  it  is  stated  to  iiave 
been  said  on  a  trial  at  bar,  (Lord  BoUe  being  then  Chief  justice)  »*  that  a  vol* 
untary  eon veyande  upon  "  cx)!islderation*of  natural  aHection  hath  no  badge  of 
«  fiuud,  unless  he  who  makes  it  be  ioilebtcd  at  the  time,  or  in  treaty  for  the 
sale  of  the  lands :"  which  case  Chief  Baton  Gilbert  adopts  and  supndrts  by 
reasoning  of  his  own,  in  his  Law  of.  Evidence,  236(tf).  And  in  addition  to 
these  printed  cases.  Sir  Robert  Eifre,  then  chief  Justice  of  O.  R,  afccording  to 
«  MS.  note  formerly  belonging  to  Mr.  Justice  CUp^,  in  a  case  of  Stmndon  v. 
Ciarliiwod,  tried  before  himiat  the  LoT^tm  Sittings  after  Trinity  term  1732» 
laid  it  <lown,  that  a  voluntary-^setttement,  mide  upon  marriage  by  Sir  Rifikard 
Andenon,  Was  not  fmudulent  quia  voluntary  ;  but  the  question  Was,  Whether 
it  was  not  made  with  dn  intent  to  defraud :  and  the  jury  so  found  it  And 
.with  this  doctrine  other  of  the  cases  which  were  cited  by  th^e  counsel  >im  the 
plaintiff  may  well  agrefe,  in  which  it  is  stated,  ".  that  conveyances  were  decid- 
ed, on  eifidence  given  at  the  bar,  to  be  fraudulent ;"  or,  *«that  a  jury  were  di 
tocied  on  evidence :"  thougli  it  must  be  recollected,  that  these  ^ases  are  nbt  so 
strong  as  those  I  have  alluded  to,  as  they  are  not  incotfsistent  with  the  pbssi* 
biliiy  of  juries  having  been  directed,  what  ought,  to  be  their  coittrftt»o»f«jioine 
4flaw,  from  the  facts  given  in  evidence,  if  the  jury  should  find  them  to  be 
true  ;  (of  fraud  and  covin  is  idfoays  a  qvestidn  of  l€tw;  'H  is  the  judgment  j>f 
iaip  on  facts 'and  infents.*  In  a  fnore  modern  case,  where  the  question  #as 
upon  the  stat.  13  Eliz,,.  that  of  Vadegan  v.  Kehnet,  in  Cowper,  434.  Lord 
Mansfkld  said,  olnter,  •*  the  slaU  27  Eliz:  c.  4,  does  not  go:  to  voluntary  con- 
veyances, merely  ae  being  vohmta^ry :  but  to  su^sh  as  afe/i««A«Zent^"  And  ii^ 
a  late  case,  of  Doe  v.  Routled'ge,  in  the  same  book,  p.  706,  where  the  question 
arose  on  the  statute  now  under  consideration,  Lprd  M»mfieid,  in  considering 
one  point  in  the  case,  whether  the  settlement  there,  un^er  all  its  ciitOmstances, 
where  fraudulent  and  covinous,  stated,  «  that  in  the  statute^here  was  not  a  word 
that  impeached  voluntary  settlements,  merely  as  being  vdu;»tary,  but  Mfraudu^ 
ienra«<lcew7WM** -"and noticed/the 3d  section, Avhich  subjects  parties  'to  such 
friiudulent  grants,  who  should  attempt  to  defend  them,  to  forfeiture  and  irbprison- 
s&ent,  asif  sush  practices  were  act'irae ;  in  which  light  no  person  making  a  mere 
voluntary  se^lement,  by  way  of  prevision  for  his  family,  was  ever  considered  to 
stand;  This  spctioh  firrnishes  most  unquestionably  a  strong  argum^t  in  favor 
of  that  construction ;  and  had  these  cases  not  been*  opposed  by  many  others  of 
great  weight  arid  authority,  there  would  have  beeo  but  Htlle  doubt  in  our  mmds 
«s  to  this  construction  being  the  nght  one  ;  but  we  have  u>  deal  with  a  class  of 
eases  full  a«Nnumerous» decided  by  Judges  of  \Ke  greatest  eminence,  which  have 
given  this  statute  a  difieTent  construction,  and  have  held  that  a  conveyance  with- 
ouia  valuable  considei'ation'is  by  the  statute  made  void, 'as  fraudulent,  agamst 
a  sabsequertt  poitihaserfor  suck  consideration.  The  eariiest  case  in  which  this 
isdMnetly  laid  doWnis  Weo^its'*  case,  cited  hyTanJidd  in  Crfettfe  v.  PArker 

(^)  P«20tiathee4itiooar  1801«  • 
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Cro.  Jac'lffi,  at  farliack  as  East,  6th  of  Jac.  1.,  where*  it  was  adjudged, 
**  that  an  aasigftiDent  of  alease  of  lands  by  one  quasi  in  jointure  to  his  Urife, 
he  taking  the  pro6ts».aod  afterwards  ^^lling  it  without  notice,  was  witbii)  the^ 
statute ;  though  not  made  in  trust  to  be  revoked,  nor  with  any  clause  of  .reyo->^ 
oalion ;  becaniee  it  was  a  voluntary  cpnveyaiice  at  first,  and'sbaU  be  intended 
fiattdulent  at^he  beginning. '^  In  this  c»se,  thougji  the  person  making  the 
cdn?eyance  continued  in  possessieo  and  took  the  profits,  it  will  be  4)bserved 
that. there  was  no  badge  .of  fraud ;  as'  such  possession  accompanied  and  fol- 
lofwed  the  deed  :  but  the  Judges  noight  very  Well  apprehend  that  subsequent 
purchasers  might  be  continuaily  defrauded  by  such  secret  conveyances,  if  they' 
should  be  held  good  ;  and  that  when  tb^^  question  was  between  one,  who  had 
paid  a  valuable  consideration  fop  an  estate,  and  another,  who  had  given  noth- 
ing, it  was  a  jiist  presumption  of  lav^,  that  such  voluntary  con;v6yance,  found- 
ed  only  in  considerations  of  afieclion  and  regard,  if  coupled  with  a  subsequent 
sale,  was  meant  to  defraud  thos^,  who  should  afterwards  become  purchasers  for 
a  valuable  consideration^  and  that  9  differfnt  construction  would  have  so  nar* 
rowed  tb^operation  of  the  statute  as.  to  leave  the  persons  meant  to  be  protect- 
ed by  it  subject  to  almost  all  the  mischiefs  intended  to  be  golirded-  against: 
and  it  certainly  is  more  fit,  upon  the  whole,  that  a  voluntary  grantee  should  be 
disappointed,  than  that  a  fair  purchaser  should  be  defrauded.  In  Pradgers 
T.  Langham^lf  Sid.  133,  a  conveyance  made  by  a  man  in -trust  for  his 
daughter  till  marriage,  fpr  her  maintehance,  and  then  in  trust  to  raise  a  portion 
for  her,  was  held  to  be  a  votunMiry  coitveyance  in  its  origin,  and  void  by  the 
Stat.  27  of  Eliz.  against  purchasers  for  valuable  consideration  :  this  \\'s%  in 
Ae  15th.  of  Car.  2.  In  White  v.  Hussey,  Precedents  in  Chancer^,  14,  in  the 
beginning  of  King  William's  reign,  in  the  ^ase  of  a  conveyance,  where  the 
fraud,  if  any,  was  only  from  its  being  voluntary,  the  copimissioners  of  the 
great  seal  were  all  of  opinion  that  they  nwighi  decree  a  conveyance  fraudulent 
merely  from  being  voluntary,  and  that,  without  any  trial  at  laiv.  In  Gardiner 
V.  Painter,  Gas.  temp.  King,  C.  P.  65.  Lord  King  s^id,  it  could  never  be  a 
question  whether  a  voluntary  settlement  be  good  against  purchasers.  This 
was  in  the  year  1726 ;  and  in  the  next  year,  in  TonJcim  v.  Ennist  1  £q.  Cas. 
Abr.  334.,  a  vohintary  settlement  was  considered  as  being  made  void  against  a 
purchaser  by  the  stat.  27  of  Eliz.  .  And  this  could  onlv  have  been  so  held 
mm  such' settlement  being  in  point  of  Jaw  considered  as*  fraudulent.  In 
White  ▼.  SansQm^  ^  Atk.  412,  though  L^  Hardwicke  is  stated  to  have  Mid, 
that  he  bad  heard  it  said  in  that  court,  that  there  are  reasonable  voluntary 
conveyances,  which  that  Court  will  not  interfere*  to  disturb,  upon  the  construc*- 
tion  of  these  statutes ;  yet,  according  to  the.  same  cas^,  he  said,  **  he  hardly 
knew  an  instance  where  9  vohintary  conveyance  bad  irot  been  held  fraud iitent 
against  a  subsequent  purrhaser.''  Aqd  jn  Lord  Tmtmsend  t«  Windham,  2  Ves. 
10;  he  saidt  ^on  the-  27th  of  Elik.  every  Voluntary  conveyance  made,  where 
"  afterwards  there  is  a  subsequent  conveyance  made  for  Valuable  consideration 
«*  though  iio  fraud  in  that  voluntary  convevance,  nor  the*  person  making  it  at  all 
■*  indebced ;  yet  the  determinations  are,  that  such  mere  voluntary-  conttyance 
^  is  void  lit  law  by  the  subsequent  pnrchase'  for  valuable  consideration'.''  In 
jRoe  V,  Miiian,  2  Wils.  356,  Lord  Ch.  J.  Wilmot  stated  the  iqoestion  to  be. 
Whether  there  were  a  good  and  iNiZva^  consideration  to  support  the  limita- 
tion therein  td  Thomai  Htnnmerton^^ihe  father  of  the  lessot  of  the  plaintifif: 
or  whether  the  liioitation  were  merely  voluntary  under  the  siat.  27  of  Elis., 
and  bad  a{[ainst  a  purchaser  for  valuable  consideration  ?  And  the  Court  held 
it  good  :  as  the  mother  giving  up*  her  charge  of  t^  tinnoiiy  on  the  whole  of 
the  estate,  and  taking  it  on  a  part«  was'  considered  as  a  valuaBU  consideration. 
And  Lord  C.  L  Jk  Grey,  in  Goodright  v.  Moses,  in  2^  Sir  W.  Black.  Rep. 
1010.,  Jaid  it  down, "  that  the  deed  in  question  was  onlj'tLVotuntary  conveyance 
"  within  the  true  meaning  of  the  stat.  27th  of  £(iz.  r  being  founded  only  on 
*'a  goodj  and  not  on  a  iMluaMe^  consideratioii ;  and.  lAerq/brs  could  not  he  set 
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"  ttp'tgniosi  a  i«nc/d«'putcb«ieT."  '  An4  Ae  •bservatkio  mi  this^ase'inadd 
by  tke  counsel  for  /the  defendaot,  that  it  seemed  tlut  Lord  G.  J*  De  Qref  fatd 
been  nitled  by  a.caae  in  2  Vein.  326.,  which  he  refierred-lp :  wd  whicb  was 
aaid  not  to  have  beea  decided*  and  on  which  be^was  aoppoe^tD  b«ve  raiiied.; 
doeenot  nvtokenr  the  atithority  oftjie'  case  m  BlackHonei  for  Lcgrd  C«  J.  De 
Gref  cefened^to  it,  not  to  support  the  opiaion  of  the  Coort  on  the  point -B«ir 
befoie.us ;  but  to  shew  that  a  lessee  for  years  was  a  purchase  for  ft  valaable 
considenittoa*    Lord  Mansfield  himself  (whose  opinion  in  I^  ▼.  R^uUedge^  and 
whose  didutu  in  Cadogan  ▼•  Kennet,  ht^ve  be^n  much  relied  on,)  held  in  tb^  case 
of  Chapman  y.  Emery ,  Cowp.  280,  that  a  tw2ienrary  conveyance  after  marriage 
by  A  man  6p  his  wife  and  children  waBvaid  by  the  staL  27tii«f  £li2.  against  a 
sabeequent  mortgagee*  whoqa  he  held  to  be  ji  purchaser.     And  wit^  respeol  to 
the  case  of  Dofi  v,  Routledge,  it  may  be  observed  that  Lord  MamJSeld  seems  to 
have  supported  hisopipion  jby  cases,  which  were  not  considered  as  cases  of 
woiuntary  setdemeats ;  but  as  (Cases  wher^  th^  settlements  had  for  Iheir  founda- 
tion tdluaUe  considerations :  suph  was  the  case  of  Neuuiead  and  Set^let^  in  1 
Atk4  268,  vvl^ich  he 'mentioned  byname :  for  Lord  iJardti^ic^e 'in  that  ^w  sta* 
te^  *1  the  question  to  be.  Whether  the  articles  of  the  30th  ef  April  1*709  wete 
ibr  a  wUuabie  consideration,  and  bindings  or  ought  to  be  considered  as  voiun^* 
lory  and  fraudulent,  with  fespect  to  subsequent  creditors  and- purchasers  ?7 
And  afterwards  he  said,  "  I«  think  the  settlement  no  tnluntary  agreement,  but 
"A  binding  one ;  the  statutes  of  the  13th  and  27th  of  Eliz.,  that  make  con* 
**Teyaoc^6  fraudulent,  are  voluntary  conveyances  made  against  purchasers  for 
*<  a  valusdile  consideration,  or  ))onarfide  creditors  ;  but  it  would  be  difficult  to 
*<  shew  that  such  a  limitation,  as  in  the  present  case,  has  been  held  frauduleitt 
**  and  void  against  subsequent  purcha9ers  and   creditors.     The  present  is  a 
"  stronger  case  ;  for  here^are  reeiprocal  connderalions  both  on.  the  pa  it  of  the 
.^*  husband  and  wife/^  the  provisions  v,nder  the  articles  for  the,  second  mar* 
**  riage,^^    And  I  believe,  if  it^were  necessary  to  go  into  the  examination,  it 
would  be  found  that  in  most,  if  not  in  all  of  ahe  cases  cit^d  by  tbe  defendant, 
there  were  reciprocal  considerations ;  ^ome  benefit  acquired  by  the  persons 
making '  the  settlement,  which  might  fall  under  the  denomination  of  a  valua- 
ble consideration ;  though  perhaps  other  persons  derived  a  bene^t  from  the 
aettlemiettt,  who  were  pot  the  principalrobjects  of  it.    As  in  Jenkins  v.  Ktymys^ 
where  the  consideration  of  a*^  marriage  and  marriage  portion  >vas  held  to  run 
through  all  the  estates  mised  hy  tbe  seUlement  t>n  the  marriage ;  though  llie 
marriage  was  notxonqernad  in  them.     Ai>d  it  must  be  further  fecolieoted,  with 
respect  to  Dos  v.  Roudedgs,  that  upon  the  strengdi  of  the  voluntary  isettleii^ent 
1^  ths^t  case  a  marriage  vfos  had ;  which' was  noticed  by  hotd  Mansfield, 
And  bccording  to  the  case  of  Prodgers  v.  Langham,  1  Sid.  133,  a  voluntary 
conveyance,  fraudulent  against  a  subsequent  purdiaser,  .ivas  held  to  be  made 
good^iy  a  st^bseguent  marriage.    And  it  wiU  be  further  recollected,  thai  .in 
Doe  T.  RouHtdge  there  was  no  bonajide  purcksaer.  •   SubeequenUy  to  the  cas6 
of  Chapman  v.  Emery^  the  cases  of  Evelyn  ▼.  Tem^dar,  2  Bro.  Ghan^  Cas. 
148,  and  Doe.^x  dem.  Bothell  v.  Martyr,  LBos.  &.  Pull.  New  Beposts  832, 
have  beea  determined':  in  the  last  of  which  it  was  laid  down,  ^  that  it  cannot 
"  now  be-  held  that  a  prior  voluntary  conveyance  shall  ddeat  a  conveyance  to 
'*  a  purchaser  for  a  valuable  consideration,  withoQit  overturnin^ihe  settled  and 
*\decided  law/^    And  in  the  Srst^of  them  (t.  e.  )  Etjdyn  v.  Templar^  it  was 
said  by  Lord  ^hurlotc,  that  so  many  estates  stand  vpofn  the  rule^  thai  itctn^ 
not  be  fhaken^t    And  so  late  ^  Mich,  term  ISOlj  in,  the  case  0f  Doe  d.  Leiou 
V.  Hopkins^  the  Court  of  the  Exche<|uec  held  ;  where  tffter  malxiage  a  •  man 
covenanted  to  stand  aeised  of  an  estate  to  the  use  of  himself  for  life,  <  remain- 
der to  the. use  of  his  wife  for  life,  remainder  to  <fae  h^irs  of  the  body  of  the 
wife  begotten  Vy  die-  husbaiid ;  tbAt  such  settlement  was  void,  as  being  voIdm- 
tary  against  a  l^ee  of  the.husband  for  Sl'years ;  the  son  of  the  settlor  claim- 
ing the  ef tat»4tfter  l^is  iathev^s  death  against  the  lessee.  » To  the  authority  of 
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£hese  cases  may  be  added  tbe  case  of  Ntini}  r,  WUUmore,  8  Term  Rep.  529, 
where  Lord  Kenyan  said,  '*  if  this  deed  were  either  actually  fraudulent,  or 
"  voluntary ,  from  whence  the  law  inferz  frotud^  the  consequence  insisted  on  by 
**the  plaintin  would  follow;  and  I  admit  that  if  this  deed  were  a  voluntary 
deed,  the  law  says  it  is  fraudulent,'*  Thus  stand  the  authorities  on  both  sides 
of  the  question;  and  the  weight,  number,  and  uniformity  of  those  which  es- 
tablish the  point,  contended  for  on  behalf  of  the  plaintin,  do  in  our  opinion 
▼ery  much  preponderate ;  and  as  many  estates  depend  upon  the  rule,  it  ought 
not,  we  conceive,  to  be  shaken.  It  appears  from  the  MS.  note  I  have  cited,  for- 
merly belonging  to  Mr.  Just.  Clive,  that  Mr.  Horseman,  in  the  year  1713, 
advised  the  making  a  mortgage  of  the  estate  settled  in  strict  settlement  by  Sir 
R,  Anderson  after  his  marriage;  thinking  it  voluntary  and  fraudulent  as 
against  a  purchaser,  and  the  like  advice  as  that  which  he  gave  nearly  a  centu- 
ry ago,  probably  had  been  given  before :  and  that  it  has  been  given  since,  and 
acted  on,  we  cannot  doubt;  as  Lord  Thurlow  was  not  likely  to  have  express- 
ed himself,  as  he  did  in  Evelyn  v.  Templar,  unless  be  had  known  that  such 
had  frequently  been  the  case.  Feeling  ourselves  pressed  with  these  authori- 
ties and  considerations,  we  think  ourselves  bound  to  give  judgment  for  the 
plaintiff.  Much  property  has,  no*  doubt,  been  purchased,  and  many  convey- 
ances settled  upon  the  ground  of  its  having  been  so  repeatedly  held,  that  a 
voluntary  conveyance  is  fraudulent,  as  such,  within  the  ?lat.  27th  of  Bli*.  *. 
and  it  is  no  new  thing  for  the  Court  to  hold  itself  concluded  in  matters  re* 
specttng  real  property  by  former  decisions  upon  questions,  in  respect  of  which 
if  it  were  res  integra,  they  probably  would  have  come  to  very  different  conclu- 
sions. And  if  the  adhering  to  such  determinations  is  likely  to  be  attended 
with  inconvenience,  it  is  a  matter  fit  to  be  remedied  by  the  I^egislature,  which 
is  able  to  prevent  the  mischief  in  future,  and  to  obviate  all  the  inconvenient 
consequences  which  are  likely  to  result  from  it,  as  to  parchases  already  made. 
And  we  cannot  but  say,  as  at  present  advised,  and  considering  the  con- 
struction put  on  the  statute,  that  it  would  have  been  better  if  the  statute  had 
avoided  conveyances  only  against  purcBasers  for  a  vfifluablel  consideration, 
without  notice  of  the  prior  conveyance.  Our  opinion  being  with  the  plaintiff*, 
the  consequence  is,  that  there  must  either  be  a  new  trial,  or  an  issue  between 
the  plaintiff*  and  the  defendant  Ooom  to  try  the  validity  of  his  leMe(l)(2). 


Godsall  and  others  v.  Boldero  and  others. 

9  East,  72.    Nov.  25,1807. 

A  creditor  may  iosaro  the  life  of  hii  debtor  to  the  eiteot  of  his  debt:  bat  SQch  a  eontmet  it 
■obfltantialljr  ft  contract  of  indQmoity  againal  the  loas  of  the  debt;  and  tberelbre,  if,  after 
the  death  of  the  debtor,  hig  ezecoton  pajr  the  debt  to  tbe  creditor,  the  latter  cannot  afterr, 
wards  recoTor  upon  tbe  policy ;  ahhoagh  the  delitor  died  inaolvent,  and  tbe  execntort  were 
famiabed  with  the  meaorof  payment  by  a  third  party. 

THIS  was  an  action  of  debt  on  a  policy  of  insurance  made  the  89th  of 
Nov.  1803,  tinder  seal  of  the  defendants,  as  three  of  the  directors  of  the  Pel- 
ican  Life  Insurance  Company,  on  behalf  of  the  Company ;  which  recited 
that  the  plaintiffs,  coach  makers  in  Long'ocre,  being  interested  in  the  life  of 
the  Right  Hon.  William  Pitt,  and  desirous  of  making  an  insurance  thereon 
for  7  year^,  had  subscribed  and  delivered  into  the  office  of  the  company  the 
usual  declaration  setting  forth  his  health  and  age,  &c.  and  bnving  paid  the 

(1)  Vide  Taylor  t.  SiQe,  Sag.  Vend.  482. 

(2j  [Ace. :  Ridgtoay  ▼.  Uvdeneood,  4  W.  C.  C.  R.  12d,  Bnt  see  contra,  LaneaHir  r, 
polan,  1  R.  281.  Jibtier  ▼.  Walton,  6  W.  878,  where  it  waa  held,  that  vqder  tbe  record- 
ing aet  of  18tb  March,  177S,  in  Pennsylvania,  a  Tolontary  deed,  daly  recorded,  k  aa  valid 
•gainat  a  aobaeqiient  parehaaer,  aa  a  deed  for  a  Talvable  comideration,  if  utainted  bj  aetoal 
fread,  Dotwithatanding  tbe  proviaion  of  tbe  atatnte  27  Elbe.  c.  4.— W.l 
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premiam  of  161,  I5s.  as  a  consideration  for  the  assurance  of  5002.  for  one 
year  from  the  28tb  of  Nov,  1803,  it  was  agreed  that  in  case  Mr.  Pitt  should 
happen  to  die  at  any  time  within  one  year,  &c.»  the  funds  of  the  company 
should  be  liable  to  pay  and  make  good  to  the  plaintiffs,  their  executors,  &c. 
within  three  months  after  his  demise  should  have  been  duly  certified  to  the 
trustees,  Sec,  the  sum  of  6002.  And  further,  that  that  policy  might  be  contin- 
ued in  force  from  year  to  year  until  the  expiration  of  the  term  of  7  years, 
provided  the  annual  premium  should  be  duly  paid  on  or  before  the  ^th  of 
November  in  each  year.  The  plaintiffs  then  averred,  that  at  the  time  of  the 
making  of  the  said  assurance,  and  from  thence  until  the  death  of  Mr.  Pitt, 
they  were  interested  in  his  life  to  the  amount  of  the  sum  insured ;  and  that 
thev  duly  paid  the  annual  premium  of  15/.  15j.  before  the  28rh  of  Nov.  1804, 
and  the  further  sum  of  152.  15s.  before  the  23th  of  Nov.  1805 ;  and  that  af- 
ter that  day,  and  while  the  assurance  zoos  in  force  and  before  the  exhibiting 
the  bill  of  the  plaintiffs,  viz.  on  the  2dd  of  Feb.  1806,  Mr.  Pitt  died  ;  that 
his  demise  was  afterwards  duly  certified  to  the  trustees,  &c. ;  since  when 
more  than  three  months  have  elapsed  before  the  commencement  of  this  suit, 
&c. ;  but  that  the  5002.  has  not  been  paid  or  made  good  to  the  plaintiffs. 
There  were  ^Iso  counts  for  so  much  money  had  and  received  by  the  defend- 
ants to  the  plaintiffs*  use,  and  upon  an  account  stated.  To  this  the  defend- 
ants pleaded,  1st,  nil  debent.  2dly,  that  the  plaintiffs,  at  the  time  of  making 
the  assurance,  and  from  thence  until  the  deatn  of  Mr.  Pitt,  were  not  interest- 
ed in  his  life  in  manner  and  form  as  they  have  complained,  &c.  3dly,  As  to 
the  first  count,  that  the  interest  of  the  plaintiffs  in  the  policy,  and  thereby  in- 
tended to  be  covered,  was  a  certain  debt  of  5002.  at  the  time  of  making  the 
policy,  due  from  Mr.  Pitt,  to  the  plaintiffs,  and  no  other :  and  that  the  said 
debt  afterwards,  and  after  the  death  of  Mr.  Pilt,  and  before  the  exhibiting  of 
the  pldintiffs"  bill,  to  wit,  on  the  6th  of  March  1806,  was  fully  paid  to  the 
plaintiffs  by  the  Earl  of  Catham  and  the  Lord  Bishop  of  Lincoln^  execu- 
tors of  the  will  of  Mr.  Pitt.  Issues  were  taken  on  the  two  first  pleas  :  and 
as  to  the  last,  the  plaintiffs,  protesting  that  their  interest  in  the  policy  thereby 
intended  to  be  covered  was  not  the  said  debt  mentioned  in  that  plea  to  be  due 
to  them  from  Mr.  Pitt,  and  no  other :  replied,  that  the  said  debt  was  not  af- 
terwards, and  after  the  death  of  Mr.  Pitt,  and  before  the  exhibiting  of  their 
bill,  fully  paid  to  them  by  the  Earl  of  Catham  and  the  Lord  Bishop  of  Xtn- 
coln,  executors  of  Mr.  Pitt,  in  manner  and  form  as  alleged,  &c. :  on  which 
also  issue  was  joined. 

The  defendants  paid  312. (a)  into  court  upon  the  first  count :  and  on  the 
trial  of  the  cause  before  Lord  Ellenborough,  C.  J.  at  Guildhall,  it  was 
agreed  that  a  verdict  should  be  entered  on  the  several  issues,  according  to 
the  direction  of  the  Court,  on  the  following  case  reserved. 

The  policy  mentioned  in  the  declaration  was  ddy  executed,  and  the  premi- 
ums thereon  were  regularly  paid.  Mr.  Pitt,  mentioned  in  the  policy,  died 
on  the  23d  of  January  1806 ;  which,  event  was  duly  certifi^ed  in  February 
1806  to  the  trustees  of  the  Pelican  Life  Insurance  Company.  The  defend- 
ants, before  Trinity  term  last,  were  served  with  process  issued  in  this  cause 
on  the  dd  of  June  1806.  .  Mr.  Pitt  was  indebted  to  the  plaintiffs  at  the  time 
of  the  execution  of  the  policy,  and  from  thence  up  to  and  at  the  time  of  his 
death  above  5002.,  and  died  insolvent.  On  the  6th  of  March  1806,  the  exe- 
cutors of  Mr.  Pitt  paid  to  the  plaintiffs  out  of  the  money  granted  by  parli- 
ment  forthe  payment  of  Mr.  Pitt's  debts,  11092.  lis.  6d.,  as  in  full  for  the 
debt  due  to  them  from  Mr.  Pitt.    The  case  was  argued  in  the  last  term  by 

(a)  There  was  lome  discnuion  io  the  eoone  of  the  arfament  as  to  the  snfficiencj  of  the 
itiiD  paid  into  court,  in  respect  of  the  preinioins  received;  the  groonds  of  compotiog  which 
did  not  distinctly  appear.  The  defendant's  coansel,  however,  denied  the  Deceasitj  of  paying 
any  thing  into  coort,  the  risk  having  once  commenced;  and  nltinuitely  ne  opinimi  was  given 
by  the  (S>!irt  t>n  this  point. 
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Dampier,  for  the  plaintiffs,  who  contended  that  they  were  entitled  to  recov- 
er upon  this  policy,  notwithstanding  the  payment  of  the  debt  to  them  by 
Mr.  PitVs  executors  oat  of  the  money  granted  by  parliament  for  that 
purpose.  It  is  clear,  that  .a  creditor  has  an  insurable  interest  in  the 
fife  of  his  debtor,  and  the  amount  of  the  debt  is  the  measure  of  that  inter- 
est; and  so  far  the  existence  and  legality  of  the  debt(a)  is  necessary 
to  the  validity  of  the  insurance  in  point  of  interest  undet  the  stat.  14  Geo.'  3. 
c.  49. :  but  it  is  not  the  debt  qua  debt,  which  is  insured,  but  the  lifi  of  the 
debtor :  it  is  only  necessary  that  the  interest  should  exist  at  the  time  of  the 
insurance  made,  and  continue  up  to  the  time  of  the  death  of  the  debtor,  as  it 
did  in  this  case  :  and  the  sum  insured  having  then  become  due,  and  the  debt- 
or's estate  insolvent,  the  fact  of  payment  of  the  debt  afterwards  by  a  third 
perty  cannot  be  material ;  such  payment  being  altogether  gratuitous.  The 
validity  of  the  insurance  depends  upon  its  agreement  with  the  stat.  14 
Geo.  3.  c.  48.,  which  was  made  to  prevent  **  insurances  on  lives  or  other 
"  events  wherein  the  assured  shall  have  no  interest  :*'  and  for  this  purpose  it 
enacts  (s.  1.)  "  that  no  insurance  shall  be  made  by  any  persons  on  the  life  of 
any  person,  &c.  wherein  the  persons  for  whose  use,  benefit,  or  on  whose  ac- 
count such  policy  shall  b6  made,  shall  have  no  interest,  or  by  way  of  gam- 
ing or  wagering :"  and  it  avoids  every  assurance  made  contrary  to  the  true 
intent  and  meaning  thereof.  The  2d  section  prohibits  the  making  any  pol- 
icy on  the  life  of  any  person,  without  inserting  in  it  the  person's  name  in- 
terested therein.  And  the  3d  sect,  provides,  that  "  in  all  cases  whiere  the  in- 
sured hath  interest  in  such  life,  &c.  no  greater  sum  shall  be  recovered  from 
"  the  insurers  than  the  amount  or  value  of  the  interest  of  the  insured  in  such 
"  life,"  &c.  Now  here  it  cannot  be  disputed  but  that  all  the  requisites  of  the 
act  have  been  complied  with.  The  only  question  which  can  be  made  is  up- 
on the  third  section,  as  to  the  necessity  of  the  interest  continuing  beyond  the 
time  of  the  event  happening  on  which  the  insurance  is  stipulated  to  bfe  paid  to 
the  commencement  of  the  action.  But  ^e  interest  need  only  continue  up  to 
the  happening  of  the  event  insured,  when  the  cause  of  action  arises;  and 
that  is  the  usual  averment  in  action  of  this  sort:  and  the  defendants  by  their 
third  plea  admit  that  it  continued  beyond  that  time  ;  for  theyallege  that  the  debt 
was  paid  after  Mr.  PitVs  death.,  though  before  the  action  commenced.  But 
if  it  had  been  necessary  that  the  interest  should  endure  up  to  the  time  of  the 
action  brought,  that  should  have  been  averred ;  which  has  not  been  usual ; 
and  for  want  of  which  the  judgments  in  former  cases  might  have  been  ar- 
rested. The  hazard  was  run,  for  which  the  premium  was  received,  during 
Mr.  PitVs  life ;  and  as  he  died  insolvent,  there  was  then  as  it  were  a  total  loss ; 
then  the  underwriters'  liability  cannot  be  adeemed  by  the  voluntary  payment 
of  a  third  party,  though  through  the  hands  of  the  debtor's  executors.  The 
very  payment  of  the  premium  gave  the  plaintiffs  an  interest  in  the  policy; 
and  it  could  not  have  been  in  the  contemplation  of  the  Legislature  when 
they  granted  the  money  for  the  payment  of  Mr.  Pitt's  debts  to  adeem  the 
risk  of  underwriteis.  In  the  case  of  insurances  against'  fire,  it  never  was 
conceived  that  the  insurers  could  avail  themselves  pro  tanto  of  charitable  do- 
nations collected  for  the  benefit  of  the  sufferers.  In  the  case  of  a  life  insurance, 
the  premium  is  not  calculated  upon  the  risk  of  the  insolvency  of  the  person 
whose  life  is  insured,  but  solely  on  the  probability  of  the  duration  of  the 
life.  But  if  the  defendant's  objection  be  well  founded  every  case  of  this 
sort  will  be  resolved  into  an  examination  of  the  assets  of  which  the  insurers 
will  avail  themselves  pro  tanto,  after  having  had  the  benefit  of  the  whole 
premium  :  and  this  too,  at  any  distance  of  time  when  assets  may  be  forth- 
coming after  the  payment  of  the  loss.     But,  secondly,  by  the  payment  of 

(a)  Dvyyer  v.  Edie,  London  Sittion  after  Hil.  1788.    Park  on  In$tir.  9d  ed.  491.  and 
2  JUarth  on  Jn$ur.  676. 
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money  into  court  the  defendants  admit  a  continuance  of  the  pkintiflf's  in- 
terest on  the  policy  beyond  the  amount  of  the  bare  debt ;  for  it  was  paid  in 
after  the  liquidation  of  the  debt^  and  alter  the  action  commenced.  And  there- 
fore the  plaintiffs  would  be  entitled  to  recover  something.  And  it  does  not 
appear  how  the  premiums  received  have  been  reduced  to  the  amount  paid  in- 
to court. 

Matryaty  contra,  said,  that  he  shoyld  not  now  dispute  the  proposition,  that 
a  creditor  might  insure  the  life  of  his  debtor  since  the  statute ;  though  it 
might  have  been  doubted  at  first,  whether  such  an  interest  .as  that  in  the  life 
of  another  were  within  the  contemplation  of  the  Legislature.  There  was 
an  inception  of  the  risk  on  the  policy ;  and  therefore  the  premium  was  prop- 
erly paid;  and  no  question  can  arise  on  the  amount  of  it;  this  being  an  in- 
surance on  a  preci*3  sum,  like  a  valued  sea  policy.  The  only  question  is, 
whether  in  the  event  the  plaintiffs  have  been  damnified,  and  can  call  upon 
the  assurers  for  any  indemnification.  To  pursue  the  metaphor ;  the  ship  int 
sured  has  been  wrecked,  but  there  has  been  a  salvage,  which  the  underwriter^ 
were  entitled  to,  and  out  of  which  the  assured  have  been  indemnified :  not- 
withstanding which  they  still  claim  as  for  a  total  loss  ;  contrary  to  the  very 
nature  of  the  insurance,  which  is  only  a  contract  of  indemnity.  Admitting 
that  the  general  form  of  the  declaration  in  these  cases  may  have  been  such 
as  is  stated :  still  it  is  competent  for  the  underwriters  to  shew  that  a  salvage 
has  been  received  by  the  assured  to  the  whole  extent  of  their  loss :  and  in 
no  case  can  an  assured  recover  double  satisfaction,  whether  from  the  same  or 
any  other  person  ;  as  in  the  case  of  a  double  insurance  :  and  therefore  it  is 
immaterial  in  this  case  from  what  hand  the  first  satisfaction  came.  This 
principle  was  fully  admitted  in  the  case  of  Bird  v.  Randall,  3  Bur.  1345.  1 
J31ac.  373.  387,  where  it  was  applied  to  a  case  much  stronger  than  the  pres- 
ent. For  there  a  servent  havmg  entered  into  articles  to  serve  his  master 
for  a  certain  time  under  a  penalty,  add  the  servant  having  left  his  service 
before  the  time  by  the  procurement  of  the  defendant,  this  Court,  in  an  action 
by  the  master  to  recover  damages  against  the  seducer,  held  that  the  ma^iter's 
having  before  sued  the  servant  and  recovered  the  penalty  against  him  before 
the  action  brought  against  the  seducer  (though  in  fact  the  penalty  recovered 
was  not  received  till  after  the  second  action  commenced,  but  before  trial,)  was 
a  bar  to  such  further  remedy ;  considering  the  amount  of  the  penalty  as 
ample  compensation  for  the  mjury  received ;  and  that  no  further  satisfac- 
tion could  be  received  from  any  other  quarter.  [Lord  EUeiilorougk,  C.  J. 
I  never  could  entirely  comprehend  the  ground  on  which  that  case  pro- 
ceeded. It  was  assumed  that  the  sum  taken  as  the  penalty  from  the  servant 
was  the  extreme  limit  of  the  injury  sustained  by  the  master;  but  there 
is  the  doubt :  for  the  penalty  might  have  been  so  limited,  because  of  the 
inability  of  the  servant  to  undertake  to  pay  more ;  and  yet  it  might  have 
been  very  far  from  an  adeauate  compensation  to  the  master  for  the  injury 
done  to  nim  by  another  who  seduced  his  servant  from  him.  I  remem- 
ber, however,  a  similar  case  tried  at  the  sittings  in  the  court  of 
Common  Pleas  before  Mr.  Justice  WUsony  sitting  for  the  Chief  Justicci  who 
ruled  the  same  point  upon  the  dry  authority  of  the  former  decision;  but, 
as  it  seemed  to  me  at  the  time,  with  considerable  doubt  t^pon  his  mind  as  to 
the  propriety  of  it  Lawrence^  J.  I  suppose  the  Court  proceeded  upon  the 
ground  that  the  penalty  was  by  the  express  stipulation  of  the  parties  made  an 
equivalent  for  the  loss  of  the  service.  Lord  Ellenborough,  That  is  so  as 
between  the  parties  themselves ;  but  it  may  admit  of  doubt  whether  that  were 
the  fair  way  of  considering  it  as  against  a  stranger,  a  wrong  doer.]  A  volun- 
tary payment  of  another^s  debt,  if  accepted  as  such,  will  protect  the  debtor : 
sind  if  so,  it  will  equally  protect  an  insurer,  under  the  statute.  For  the  object 
x>{  that  was  to  prevent  wager  policies:  but  if  this  policy  maybe  enforced,  not- 
Widtftanding  paynkent  of  tne  debt,  every  creditor  may  gamble  upon  the  life  of 
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Ian  debtor  by  wmj  qI  inaurance,  Ihovgh  without  any  reason  to  doubt  of  bis 
solvency ;  sod  upon  bis  dealb  be  would  be  entitled  to  double  satisfaction  of 
bis  debi.  If  a  paymeM  out  of  the  debtor's  assets  would  have  been  a  bar  to 
this  action,  it  caoopt  enter  into  the  merits  of  the  case  Co  inquire  by  whose 
assistance  the  executors  have  been  enabled  to  make  payment.  The  money 
was  paid  by  them,  and  received  by  the  plaintiffs,  as  for  the  debt  of  Mr.  Piti» 
Then,  Sdly,  tbe  payment  of  money  into  court  on  the  first  count  only  admits 
the  contract  declared  on.  It  admits  that  the  plaintifis  bad  an  interest  in  the 
policy  up  to  the  death  of  Mr.  Pitt,  but  not  at  tbe  time  of  the  action  brought ; 
and  where  a  demand  is  ille^  on  the  face  of  it,  payment  of  money  into  court 
does  not  adroit  it{a).  [It  was  afterwards  stated  by  the  Court,  and  agreed  on 
all  hand?,  that  tbe  payment  of  money  into  court  on  the  first  count  only  admit- 
ted  theyac/«  stated  in  that  count.] 

Dampief,  in  reply,  on  the  principal  question,  said,  that  the  facta  of  the 
ease  shewed  that  this  was  not  a  wagering  policy ;  but  that  the  plaintiffs  had 
an  intereiit  in  it  up  to  the  extent  of  the  sum  insur<)d*  And  denied  that  the 
subsequent  payment  of  the  debt  out  of  the  gmnt  of  parliament  was  like  the 
case  of  salvage  on  a  marine  policy;  for  thiat  was  an  advantage  calculated  upon 
by  tbe  underwriters  in  fixing  the  amount  of  the  premium  ;  but  here  the  sol« 
iFeqcy  of  the  debtor  formed  no  basis  of  the  calculation,  but  only  the  probable 
duration  of  his  life.  In  Bird  v.  Randall^  (besides  the  doubt  of  tbe  soundness 
of  that  decision)  the  penalty  was  considered  as  liquidated  damages  to  the  full 
extent  of  the  injury :  and  the  judgment  recovered  was  considered  as  a  satis* 
faction  in  law.  If  in  this  case  the  plaintiffs,  after  recovering  judgment  against 
the  underwriters,  had  attempted  to  sue  Mr.  Pittas  executors,  the  cases  would 
have  been  more  like.  This  stands  as  the  case  of  a  gratuitous  payment  by 
third  persons  of  the  debt  of  another,  and  not  as  the  satisfaction  of  a  legal  de- 
mand, ndr  upon  a  stipulation  to  receive  ii  as  satisfaction  of  the  present  claim. 
It  is  most  like  the  case  of  a  charitable  donation  to  sufferers  by  fire  who  were 
partially  insured.  Curia  adv.  vult. 

Lord  ELLSNBORon«E,  C.  J.  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  debt  on  a  policy  of  insurance  on  the  life  of  tbe  late 
Mr.  PiW,  efiected  by  the  plaintiffs,  who  were  creditors  of  Mr.  Piit,  for  the 
sum  of  600L  The  defendants  were  directors  of  the  Pelican  Life  Insurance 
Company,  with  whom  that  insurance  was  effected.  [His  Lordship,  after  stat- 
ing the  pleadings  and  the  case,  proceeded^  This  assurance,  as  every  other 
to  which  the  law  gives  effect,  (with  the  exceptions  only  which  are  contained 
in  the  2d  and  3d  sections  of  the  stat.  19  Geo.  2.  c.  27,)  is  in  its  nature  a  con- 
tract of  indemnity,  as  distinguished  from  a  contract  by  way  of  gaming  or 
wagering.  The  interest  which  the  plaintifis  had  in  the. life  of  Mr.  Pitt  was 
that  of  creditors ;  a  description  of  interest  which  has  been  held  in  several 
late  cases  to  be  an  insurable  one,  and  not  within  the  prohibition  of  the  stat. 
14  Geo.  3.  e.  48.  s.  1.  That  interest  depended  upon  tbe  life  of  Mr.  Pitt,  in 
respect  of  the  means,  and  of  the  probability,  of  payment  which  the  continu- 
ance of  his  life  afforded  to  such  creditors,  and  the  probability  of  loss  which 
resulted  from  his  death.  The  event,  against  which  the  indemnity  was  sought 
by  this  assurance,  was  substantially  the  expected  consequence  of  his  death  as 
affecting  the  interests  of  these  inaividuals  assured  ip  the  loss  of  their  debt. 
This  action  is,  in  point  of  law,  (bunded  upon  a  supposed  damnification  of  the 
plaintiffs,  occasioned  by  his  death,  existing  and  continuing  to  exist  at  the  time 
of  the  action  brought :  and  being  so  founded,  it  follows  of  course,  that  if,  be- 
fore the  action  was  brought,  the  damage,  which  was  at  first  supposed  likely  to 
result  to  the  creditors  from  the  death  of  Mr.  PiU,  were  wholly  obviated  and 
prevented  by  the  payment  of  his  debt  to  them,  the  foundation  of  any  action 
on  their  part,  on  the  ground  of  such  insurance  (kils.    And  it  is  no  objection  to 

(a)  Cox  T.  Parry,  1  Term  Rep.  464,  sad  MMam  v.  CrielM,  1  Bos.  It  P^l  284.. 
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this  answer,  that  the  fuod  oat  of  which  dieir  deht  was  paid  did  not,  (as  was 
the  casein  the  present  instance,)  origfnaliy  belong  to  the  executors,  as  a  part 
«f  the  assets  of  the  deceased  :  for  though  it  were  derived  to  them  aliunde,  the 
deht  of  the  testator  was  equally  satisfied  by  them  thereoat :  and  the  damnifica* 
lion  of  the  creditors,  in  respect  of  which  their  action  upon  the  assurance  con- 
tract is  also  maintainable,  was  fully  obviated  v  before  their  action  was  brought. 
This  is  a^eeably  to  tbe  doctrine  of  Lord  Mansfield  in  Hamilton  y.  MendeSi2 
Burr.  1210.  The  words  of  Lord  Mansfield  are,  "  The  plaintiff 's  demand  is 
"  for  an  indemnity :  his  action  then  must  be  founded  upon  the  nature  of  the 
**  damnification,  as  it  really  is  at  the  time  the  action  is  brought.  It  is  repug- 
'1  nant,  upon  a  contract  for  indemnity,  to  recover  as  for  a  total  loss,  when  the 
**  event  has  decided  that  the  damnification  in  truth  is  an  average,  or  perhaps 
"  BO  loss  at  all."  "  Whatever  undoes  the  damnification  in  the  whole,  or  in 
^  part,  must  operate  upon  the  indemnity  in  the  same  degree.  It  is  a  contra- 
*^  diction  in  terms,  to  bring  an  action  tot  indemnity,  where,  upon  the  whole 
^  910  damage  has  be^n  sustained."  Upon  this  ground,  therefore,  that  the  plain- 
tiffs  had  in  this  case  no  subsisting  cause  of  action,  in  point  of  law,  in  respect 
of  their  contract,  regarding  it  as  a  contract  of  indemnity  at  the  time  of  the 
action  brought.  We  are  of  opinion  that  a  verdict  must  be  entered  for  the  de* 
fendant  on  the  first  and  third  pleas,  notwithstanding  the  finding  in  favour  of 
the  plaintiff  on  the  second  plea(l)(2). 


Harris  v.  James,  on^,  &c. 

9  Eait,  82.    Not.  25,  1807. 

The  cartificale  aX  a  bankrupt,  aHowed  after  the  filing  of  the  plaintiff  *a  bill,  and  before  plea 
pleaded,  ia  evidence  to  support  the  general  plea  in  bar  eiven  by  the  stat  5  G.  2.  c.  80.  §. 
7,  viae  that  before  the  exhibiting  the'  plaintiflT's  bill  the  defendant  became  a  bankropt,  and 
that  the  caoae  of  action  accrned  before  he  became  a  bankrupt. 

THE  plaintiff  filed  his  bill  as  of  Trinity  term  46  G.  3,  in  assumpsit  on  a 
promissory  note,  made  and  given  on  the  4th  of  August  1793,  by  the  defend- 
ant to  the  plaintiff,  for  71Z  12^.  8^.,  with  interest  at  4  per  cent,  on  demand. 
There  were  also  the  common  money  counts  in  the  bill.  To  this  the  defend- 
ant pleaded  in  Mich,  term  last,  that  the  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him ;  because .  he  says,  Uiat  after  the 
making  of  the  several  promises  in  the  declaration  mentioned,  and  before  the 
exhibiting  the  bill  of  the  plaintiflf,  (to  wit)  on  the  12th  of  June  1804,  he,  the 
defendant^  became  a  bankrupt  within  th*e  intent  and  meaning  of  the  several 
sftatutes,  &c. :  and  that  the  several  causes.of  action  in  the  declaration  mention- 
ed accrued  before  such  time  as  he,  the  defendant,  became  a  bankrupt :  and 
concluded  to  the  country.  On  which  issue  was  joined.  And  at  the  trial  at 
Launceston,  before  Sutton,  B.  a  verdict  was  given  for  the  plaintiff  for  6QZ.  8s, 
3d,  subject  to  the  opinion  of  this  Court  on  the  following  case : 

The  plaintiff's  bill  was  filed  on  the  5th  of  September  last,  as  of  the  preced- 
ing Trinity  term.  The  defendant  pleaded  the  above  plea  on  the  21st  of  No* 
vember  in  Michaelmas  term  last.  The  defendant,  at  the  trial,  produced  and 
proved  his  certificate^  dated  the  7th  of  October  1806,  under  the  hands  and 
seals  of  the  commissioners  named  in  a  commission  of  bankrupt  against  him 
on  the  12th  of  JuTie  1804,  by  virtue  of  which  he  was  in  due  manner  declared 
a  bankrupt  on  that  day^  The  certificate  was  allowed  by  the  Lord  Chancellor 
on  the  20th  of  November  last. 

(1)  The  principle  of  thig  decision  has  been  recognized  in  the  aabsequent  casea  of  ^aifi- 
hridgt  V.  J^eltou,  10  East  344,  and  Tunno  v.  Edwards,  12  East  49^. 

(2)  [See  aco.  Blaanpot  v»  Daeotta,  1  Eden.  180.  Randall  v.  Cochran^  1  Vet.  98.  Ex 
parU  Andrtwi,  2  Rom,  410.  S.  C.  1  JUad.  •TS.^W.] 
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Burrcugh  for  the  plainiiflf.  The  question  is,  .Whether  the  bankrupt  he  en- 
titled, under  the  circumstances,  to  the  plea  of  bankruptcy  in  the  general  form 
given  by  the  stat.  5  Geo.  2.  c.  30.  s.  7. :  but  the  benefit  of  that  defence  is 
only  given  to  a  bankrupt  who  obtains  his  certificate  before  the  action  brought : 
it  is  given  to  him  solely  on  the  ground  of  his  conformity  to  the  statute  ;  and 
for  the  purpose  of  entitling  him  to  the  certificate  of  such  bis  conformity  many 
things  are  required  by  the  10th  section ;  which  ought  properly  to  have  pre- 
ceded the  7th  in  its  place  in  the  statute.  The  discovery  of  the  bankrupt's 
estate  and  effects  is  to  be  of  no  avail,  unless  the  major  part  of  the  com- 
missioners certify,  that  he  has  made  a  full  discovery  and  conformed  himself 
in  all  things  according  to  the  directions  of  the  act,  and  that  they  have  no  rea- 
son to  doubt  of  the  truth  of  the  discovery  :  and  such  certificate  must  be  sign- 
ed by  4-5ths  in  number  and  value  of  the  creditors  for  above  20^.,  who  have 
proved  their  debts  under  the  commission ;  and  the  commissioners  must  have 
proof  by  affidavit  of  such  signing,  &c. ;  which  affidavit,  &c.  must  be  laid  be- 
fore the  Lord  Chancellor  with  the  certificate :  and  the  bankrupt  must  also 
make  oath  that  the  certificate  and  consent  of  the  creditors  were  obtained  with- 
out fraud :  and  then  the  certificate  must  be  allowed  by  the  Lord  Chancellor : 
and  after  all,  any  of  the  creditors  may  be  heard  against  it.  All  these, 
things  ought  to  be  completed  before  the  action  brought ;  for  how  else  can 
the  certificate  be  pleaded  in  bar  of  the  action,  as  in  this  case  ?  If  the 
plaintifif  had  a  complete  cause  of  action  at  the  time  of  commencing  his  suit, 
and  the  defendant  at  that  time  had  no  defence,  it  is  contrary  to  justice  and 
legal  analogy  that  any  matter  arising  expost  facto  should  be  a  bar  to  the  action. 
The  only  instance  to  the  contrary  is  in  the  case  of  executors  who  may  plead 
judgments  confessed  by  them  after  the  action  brought  in  bar  of  it;  but  there  the 
pind  is  sued,-and  not  the  party(a).  And  though  in  Sullivan  v.  Montague^ 
Dougl.  106,  and  Reynolds  v.  Beerling(b),  it  was  considered  that  actio  non,  &c. 
went  to  the  time  of  plea  pleaded,  and  not  to  the  commencement  of  the  action  : 
yet  that  was  afterwards  over-ruled  in  Evam  v.  Prosser,  3  Term  Rep.  186. 
But  the  wording  of  the  7th  section,  which  gives  the  plea,  shews  plainly  that 
the  full  bar  to  the  action  was  only  meant  to  be  given  in  this  case  where  the 
certificate  was  obtained  before  the  action  brought ;  because  after  discharging  the 
bankrupt,  who  shall  in  all  things  have  conformed  to  the  act,  from  all  debts  due 
at  the  time  he  became  bankrupt ;  (and  till  the  certificate  obtained  and  allowed 
it  cannot  be  told  whether  he  have  so  conformed  or  not ;)  it  proceeds,  *'  and  in 
"  case  any  such  bankrupt  (that  is,  one  who  has  so  conformed)  shall  afterwards 
*'  be  arrested,  prosecuted,  or  impleaded  for  any  debt  due  before  such  time 
*'  as  he  became  bankrupt,  he  shall  be  discharged  upon  common  bail ;  and 
"  shall  and  may  plead  in  general  that  the  cause,  of  such  action  did  accrue 
^before  such  time  as  he  became  bankrupt,"  &c.  and  then  it  makes  the 
"  certificate  and  allowance  evidence  of  the  bankruptcy,  &c.  It  is  clear, 
that  the  general  plea  is  only  given  in  cases  where  the  action  commenced 
after  the  bankruptcy,  Tpwer  v.  Cameron,  6  East,  413,  but  the  word 
afterwards  applies  as  well  to  the  conformity  of  such  bankrupt  a«i  to  his 
bankruptcy.  And  in  Langmead  v.  Beard,  at  the  Middlesex  sittings  after 
Mich,  term  1792,  Lord  Kenyon,  C.  J.  held  that  a  certificate  granted  after  plea 
pleaded,  but  before  the  trial,  would  not  avail  at  law.  The  words  are  *'  after- 
wards arrested,  prosecuted,  or  impleaded  :"  but  impleaded,  which  is  the  most 
general  word,  must  mean  the  original  impleading  in  the  action.  The  only 
object  of  the  Legislature  in  giving  the  general  plea  was  to  avoid  the  expence 
and  prolixity  of  pleading  all  the  special  matter,  which  before  that  act  a  bank- 
rupt who  sought  to  avail  himself  of  his  certificate  was  obliged  to  do,  in  an- 
swer to  an  action  by  a  creditor  'whose  debt  accrued  before  the  commission : 

(a)  Vid»  Le  Bret  v.  Pajrillon,  4  East,  607,  8. 

{6)  M.  25  G.  S.  B.  R.  ib.  116. 2d  edit,  ud  8  Term  Rep.  188,  n. 
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viz.  the  trading,  aet  of  bankruptcy,  petitioning  creditor*!9  debt,  the  comnissioo, 
and  all  other  the  previous  proceedings  requisite  by  the  10th  section  to  a  valid  . 
certificate  :  but  it  never  meant  to  give  a  aiflerent  defence  from  what  the  banic* 
rupt  had  before,  or  to  give  a  more  extpnded  legal  effect  to  the  general  than 
to  the  special  form  of  pleading.  Then,  as  in  order  to  constitute  a  legal  bar 
to  the  action  all  the  matter  necessary  to  constitute  a  legal  defence,  if  plead- 
ed specially,  must  have  been  alleged  to  have  occurred  before  the  action  brought : 
so  under  this  general  form  of  pleading,  the  certificate  necessaiy  to  substanti- 
ate it  at  the  trial  ought  to  be  shewn  to  have  existed  antecedent  to  the  action. 
[Lawrence,  J.  There  is  no  clause  which  says  that  the  certificate  shall  be 
pleaded  in  bar  to  the  action  :  it  is  the  conformity  to  the  statutes  whjch  give 
discharge,  of  which  the  certificate  is  only  the  evidence.  The  statute  only 
gays,  that  **  in  case  any  such  bankrupt  (that  is.  who  shall  hav^  conformed  in 
all  things,  as  stated  in  the  preceding  part  of  the  clause)  <'hall  be  arrested,  &c« 
for  any  debt  due  before  his  bankruptcy,  he  shall  be  discharged  on  filing  common 
bail,  &c.  and  then  it  gives  the  general  bar.  The  10th  section  merely  states 
the  evidence  of  the  conformity.  Lord  EUenbortmgh,  G.  J.  Supposing  no 
general  plea  had  been  given,  the  question  would  still  have  been  the  same, 
whether  the  conformity  did  not  give  the  discharge  ?  The  latter  part  of  the 
clause  only  gives  a  compendious  form  of  pleading  to  the  discharge.]  No 
other  evidence  of  conformity  than  the  certificate  could  be  admitted :  it  was 
therefore  intended  to  be  of  the  substance  of  the  discharge ;  and  must  have 
been  specifically  alleged  in  pleading,  but  for  the  general  form  allowed  ;  and  if 
it  did  not  exist  before  the  action  brought,  it  could  not  by  the  genieral  rule  of 
law  have  been  pleaded  as  a  bar  to  the  action,  but  only  as  a  bar  after  the  last 
continuance,  or  after  the  action  commenced. 

Dampier,  contra.  The  bankruptcy  of  the  party  after  the  debt  accru(.  ],  and 
his  subsequent  conformity,  constitute  the  substantial  defence  to  the  action  ' 
given  by  the  statute :  but  the  Legislature  has  required  certain  evidence  of  that 
conformity,  which,  if  obtained  any  time  before  the  trial,  and  ready  to  be  pro« 
duced  then,  is  sufficient.  The  necessity  of  conformity  is  stated  in  the  1st 
section,  and  is  enforced  by  the  penalty  of  death  :  the  conformity  therefore 

Precedes  the  other  steps  to  be  taken.  Then  the  7th  section  says,  that  every 
ankrupt  who  shall  conform  as  by  the  act  is  directed,  shall  be  discharged  from 
all  debts  due  or  owing  at  the  time  he  became  bankrupt :  and  then,  after  giving 
the  general  plea,  it  says,  that  the  certificate  and  allowance  shall  be  sufficient 
evidence  of  the  trading,  bankruptcy, commisbion,  and  other  proceedings  prece- 
derU  to  the  obtaining  such  cerlificate.  It  is  nlain,  therefore,  that  the  conformi- 
ty is  the  defence,  and  the  certificate  is  merely  evidence  of  the  prior  proceed* 
ings.  The  10th  section  no  otherwise  applies  to  this  subject  than  as  it  shews 
what  guards  the  Legislature  have  thrown  about  the  obtaining  the  certificates 
which  is  to  be  evidence  of  such  conformity,  in  order  to  prevent  fraud.  An 
argument  arises  upon  the  common  form  of  the  certificate,  which  concludes 
with  stating  that  the  bankrupt  finished  his  examination  ;  and  not  with  the  al- 
lowance of  the  certificate ;  which  in  fact  forms  no  part  of  the  conformity.  If 
no  general  plea  had  been  given,  it  would  have  been  sufficient  to  have  stated 
the  tradings  bankruptcy,  £c.  examination  and  the  conformity ;  and  it  would 
not  have  ^en  necessary  to  have  stated  the  allowance  of  the  Lord  Ghancelloi;. 
Great  inconvenience  and  oppression  would  ensue  if  a  bankrupt  were  liable  to 
the  costs  of  all  the  actions  which  might  be  commenced  against  him  after  the 
commission  issued,  which  certainly  could  not  have  been  intended  by  the  Legis- 
lature, while  they  were  taking  all  nis  property  from  him.  There  is  another  ex- 
ception to  the  general  rule,  besides  the  case  of  executors,  where  matter  arising 
after  the  action  brought  is  pleadable  in  bar  of  it ;  namely,  the  outlawry  of  the 
pfatintifiT;  as  in  Moore  v.  Green{a).    But  in  no  event  could  this  have  been 

(a)  Salk.  178.    Bnt  see  ibr  the  general  rule,  Lt  Bret  v.  Pafnllon,  4  East,  602. 
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plesdedas  a  flkapms  dmrrmn  cofUkwane^,  because  ne  continuance  had  in  fact 
-interveiisd  beivreen  tbe  hiH  fikd  and  the  plea  \  Tbel,  Pig.  b.  14.  c.  3.  s.  10.  '  It 
coaM  only  be  pleaded  a$  an  original  plea  in  bar ;  aa  in  Prtce  v.  ^  enrickt 
Fort.  ddSt  in  tbe  ease  of  a  yeteaae  after  the  action  brought.  [Lord  EUendo' 
taught  C  J»  obser?^  thai  Ihe  caee  of  a  general  release  did  not  apply,  as  that 
mii^t  release  the  coats  incurred  after  tbe  aciion  brought,  as  well  as  what  hap- 
pened before,] 

Bwrrmigh^  in  anawer  to  th«  case  of  outlawry,  said,  that  the  plea  went  to  the 
Tery  cause  of  actios,  which  devested  the  plaintifT  of  his  property  and  right  to 
aue,  afod  transferred  tbcm  to  the  crown.  As  to  the  principal  Question,  he  ar» 
gned  that  tiw  certificate  vras  so  much  of  the  substance  af  the  defence,  that  if 
pleaded  specially,  the  phiintifi*  might  have  traversed  its  existence,  or  repHed 
fer  frmidgnky  ar  any  of  the  circumstances  mentioned  in  the  I2ih  section^ 
which  go  to  invalidate  the  certificate  i  but  the  Legislature  would  haird!^  have 
made  so  many  distinct  provisions  for  invalidating  the  eflfect  of  mere  evidence. 
Againt  if  tbe  certificate  were  merely  evidence^  the  Lord  Chancellor  by  his 
order,  or  this  Court  by  imi»dt|m|«#,  would,  upon  sufficient  proof  of  the  conform 
mity,  compel  the  commtssioners  to  certify  it :  but  such  appKcations  have  al« 
ways  been  reftt8ed(a) ;  as  being  a  matter  entirelv  within  the  dispretion  and 
judgment  ef  the  coinmissioqers.  The  justice  of  the  case  is  also  with  the 
plaintiflT,  who  by  this  form  of  pleading  will  be  debarred  of  his  costs  by  matter 
aristog  after  his  action  was  well  brought :  whereas  by  another  form  of  plead- 
kif,  viz.  that  pending  the  action  the  certificate  was  granted,  and  therefore 
that  the  plaiotiflT  ou^t  not ^rfiUr  to  proceed  in  his  action,  the  defendant  wiQ 
still  have  the  benefit  which  the  certificate  was  meant  to  give,  that  of  protecting 
him  from  the  payment  of  the  debt,  but  not  of  the  costs  before  incurred. 

This  case  was  argued  in  the  last  tefm,  and  stood  over  for  consideration  tiH 
ROW,  when      •  .  • 

Lord  E»i^irBOitouiis»  6.  J.  delivered  the  opinion  of  the  CouTt.rr-This  was 
ao  action  of  asmm^si^  t»  which  the  defendant  had  pleaded  his  bankruptcy,  in 
the  farm  prescribed  by  the  stat.  b  Geo.  2.  c.  30.  s.  7.  The  f^cta  were,  that 
the  pDaintiflfa  bill  was  filed  against  the  defendant,  an  attorney,  on  the  ^h  of 
last  September  as  of  the  preceding  Trinity  term.  The  defendant  pleaded  the 
above  plea  of  bankruptcy  on  the  dlst  of  November  in  Mick&^as  term'  last : 
and  at  the  trial  produced  and  proved  his  certificate,  dated  the  7th  of  October 
1606,  under  the  commission  of  bankrupt,  issued  against  him  on  the  l<Sth  of 
Jkfir  1804,  and  under  which  he  Was  duly  declared  a  bankrupt  on  the  I2th  of 
June  1804.  The  certificate  was  allowed  by  the  Lord  Chancellor  on  the  dOth 
of  Naeembew  last,  the  day  befbre  the  plea  was  pleaded.  It  was  contended  on 
tbe  part  of  the  pLaintiflT,  that  the  matter  of  the  defendant's  discharge,  having 
arisen  after  the  filing  if  the  plaiotifi^'s  bill,  should  have  been  pleaded  as  a  plea 
after  the  last  continuanGe.  To  which  it  was,  on  the  part  ^  the  defendant, 
answered,  that  if  even  the  matter  of  the  discharge  grew  by  the  allowance  of 
the  certificate,  and  was  not  merely  lo  be  proved  in  evidence  by  it ;  yet  that 
even  ao  \  and  if  the  allowimce  pf  the  certificate  were  spetialTy  pleaded ;  it 
could  not  be  pleaded  in  terms  as  a  plea  after  the  last  wntxntumcey  inasmuch 
as  no  continuance  had  in  (bet  intervened  between  the  time  of  the  bill  filed  and 
of  the  plea  pleaded.  It  was  further  argued,  on  the  part  of  the  plaintifi",  that 
'this  plea,  and  the  general  bar  arising  out  of  it,  was  only  given  by  Uie  statute 
in  favour  of  persons  conforming  to  the  directions  of  the  statute,  who  should 
"  afterwards  (that  is,  afler  they  bad  so  conforme'd)  be  arrested,  prosecuted,  or 
"  impleaded,  for  any  debt  due  before  such  time  as  he,  she,  or  they  migbf  bar 
*'  come  bankrupt :"  and  it  was  contended,  th'at  the  word  "  afterwaris^^  by  ref- 
erence to  the  antecedent  matter,  applied  only  to  cases  in  which  the  action  waa 
commenced  after  the  bankrupt  had  already  conformed^  and  obtained  his  pefti* 

(a)  ride  Ex  p«rte  John  King,  1  East.  91. 
Vol.  V.  8 
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6cate  in  proof  of  such  his  confonnity.  But  it  apoeaTS  to  us»  on  referance  to 
the  diflfeient  proTisions  of  the  act,  to  have  been  the  object  of  it,  that  OTeiy 
bankrupt  who  had  obtained  bis  certificate  of  conformity,  and  which  bad  been 
duly  allowed,  should  be  thereupon,  (that  is,  upon  pleading  such  plea,  and  pio« 
ducing  such  his  certificate)  "  discharged  from  all  his  debts  due  or  owing  at  ihe 
time  that  he  did  become  bankrupt,*'  for  which  he  should  have  been  impleaded 
after  his  bankruptcy ;  and  that  the  discharge  given  him  was  meajit  to  be  a  bar 
to  all  remedy  by  suit  against  him,  commenced  af\er  his  bankruptcy  for  debts 
due  antecedent  to  his  bankruptcy.  The  form  of  the  plea  given  by  the  statute 
accords  with  this  supposed  intention  and  object  of  the  Legislature,  inasmuch 
as  it  alleges  merely  ^  that  the  cause  of  such  action  accrued  before  the  time  he 
became  a  bankrupt.*'  This  supposed  intention  of  the  Legislature  in  favour 
of  the  bankrupt,  in  part  inferred  from  the  language  of  the  7th  section,  is  how- 
ever further  con6rmed  by  adverting  to  the  provisions  contained  in  the  13th 
section  :  for  by  that  section,  a  bankrupt  having  obtained  his  certificate,  duly 
allowed,  is,  if  taken  in  execution  for  any  debt  due  before  his  bankruptcy,  by 
reason  that  judgment  was  obtained  brfore  his  certificate  was  allowed,  entitled 
to  be  discharged  out  of  execution,  (i.  e.  generally  as  to  both  debt  and  costs) 
upon  the  production  of  his  certificate  before  a  judge.     Whereas  upon  the 

Klnciple  contended  for  on  the  part  of  the  plaintiflf,  the  Legislature  could  only 
ve  consistently  directed  his  discharge  out  of  execution  as  to  the  princ^xil 
debt ;  leaving  him  still  liable  for  the  costs  of  the  action,  at  least  for  so  much 
of  them  as  had  been  incurred  between  the  bringing  of  the  action  and  the  time 
of  obtaining  his  certificate.  Another  argument  in  favour  of  the  defendant 
arises  from  the  13th  section  providing  only  for  the  relief  of  the  bankrupt  whose 
certificate  shall  be  obtained  after  judgment ;  so  that  a  bankrupt  who  shall  ob* 
tain  his  certificate,  after  action  brought  and  before  judgment,  would  have  no 
advantage  of  such  certificate,  if  the  construction  contended  foF  by  the  plain- 
tiff's4rounsel  were  to  prevail.  But  we  cannot  suppose,  that  it  was  the  mten- 
tion  of  th^  Legislature,  that  the  certificate  of  a  bankrupt  should  prerent  his 
creditor  recovering  against  him  if  his  certificate  were  obtained  before  the  com- 
mencement of  the  action ;  or  bavioff  personal  execution  against  him,  if  ob- 
tained after  the  judgment ;  and  that  he  should  still  remain  liable  to  his  debts, 
if  he  obtained  his  certificate  after  the  commencement  of  the  action,  and  be- 
fore judgment  A^  we  see  no  possible  reason  for  such  fi  distinction  being  in« 
tended,  we  think  that  the  intention  of  the  Legislature,  as  collected  from  the 
act,  must  be  taken  to  be,  that  the<  bankrupt  should  be  discharged  wholly  from 
debt  and  costs,  if  he  obtained  his  certificate  in  time  to  plead  it  in  bar  of  the 
action  :  and  that  as  nothing  is  provided  to  the  contrary,  that  such  bar  should 
have  the  usual  effect  of  entitling  the  defendant,  upon  its  being  found  for  him, 
to  his  costs.  And  that  if  he  obtained  his  certificate  after  judgment,  and  too 
late  to  plead  it,  that  it  should  still  be  available  for  his  discharge  out  of  execn- 
tion  for  the  debt  and  costs:  so  that  in  neither  case  the  defendant  should  be 
subject  to  costs :  but  that  if  he  obtained  his  certificate  in  time  to  support  his 
plea,  his  plea  should  have  the  common  effect  of  all  other  pleas  in  hex  which 
are  found  for  a  defendant. 

Judgment  for  the  defendant 
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Roberts,  one,  &.c.  v.  Camden. 

9  Eut,  9S.    Not.    26,  1807. 

Hm  role  of  eoottnietioii  m  to  iVoderoni  wort!s  ii  to  eonitine  them  in  their  plain  and  popalar 
aenie,  each  in  which  an  erdioary  hearer  would  have  understood  them  at  the  time  they 
were  epdken.  And  therefore  tlie  defendant  aaving  of  the  plaintiflT,  that  he  wai  *•  undir  a 
••  ehmrge  of  a  proHCuHomfor  ptrjury;  and  that  G.  fV.  (an  attorney  of  that  name)  had 
V  the  Juorney-Giniral'^  directioni  to  proeecute  the  plaintiff  for  ptrjury,**  ia  actionablOi 
For  after  ferdiet  (by  which  the  jury  who  are  to  judge  of  the  intent  of  the  ipeaker,  moat 
be  taken  to  have  nifotived  that  he  meant  to  speak  of  a  prosecution  for  a  perjury  which 
the  plaintiff  had  not  committed,) ihe  words,  not  having  been  justified,  must  be  Uken  lobe 
fal$e;  and  being  noqoalified  by  any  contract,  and  unexplamed  by  anv  occaeioo  to  warrant 
them,  the  law  infers  malice  from  ihefaltekood  of  an  aocnsatioa  which,  m  the  eooimoB 
acoeptatioB  of  |he  words,  impute  perjury  to  the  plaintiff. 

H  here  new  matter  introduced  by  an  innuendo,  without  any  antecedent  colloquiuni  to  which 
it  ein  refer  to  support  it,  is  n6t  necessary  to  sustain  the  action,  it  may  be  rejected  as  aor- 
plnaage.  And  therelbre  an  innuendo,  that  the  Jlttomey-Ge^eral  apoken  of  meant  the 
Attomey-<Seneral  fiir  the  eoonty  palatine  of  Chetter,  was  ao  rejected. 

IN  an  action  on  the  case  for  slandet,  the  plaintifT,  after  stating  by  way  of 
introduction,  that  at  the  time  of  the  slanderous  words  spoken,  he  was  a  practis* 
ing  attorney  of  the  Court  of  Great  Sessions  for  the  countv  of  Flir^,  and  had 
conducted  hiroself  with  Integrity,  &c.  declared  in  the  third  count,  that  the  de* 
fendant  intending  to  injure  and  aggrieve  the  plaintiff  ia  bis  good  nauUf 
character,  dec.  arid  profession,  and  to  cause  it  to  bis  believed  that  the  plaintiff 
was  guilty  of  perjury,  and  that  a  prosecution  for  the  crime  of  perjury  was 
about  to  be  commenced  against  him,  afterwards,  dec  in  a  certain  discourse,  dec. 
falsely  and  maliciously,  dec  said  and  published  these  false,  scandalous,  and 
malicious  words  following,  of  and  concerning  the  plaintiff,  viz.  "  He  (meaning 
the  plaintiff)  is  under  a  charge  of  a  prosecution  for  perjury.  G.  Williams 
(meaning  one  G.  W,  an  attorney)  nad  the  Attomey-Generars  directions 
meaning  the  directions  of  his  Majesty's  Attorney-General  for  the  county  pala* 
tine  of  Chester)  to  prosecute  (meaning  to  prosecute  the  plaintiff)  for  perjury. 
By  reason  whereof  the  plaintiff  was  injured  and  prejudiced  in  bis  good  name, 
&c.  and  profession,  and  lost  great  gains  wbich  he  would  otherwise  have  ac* 
quired  by  his  profession  of  an  attorney."  There  was  a  4tb  coimt  for  a  writ- 
ten libel. 

After  a  general  verdict  witb  joint  damages  on  the  whole  declaratin,  Bur- 
rough  moved  in  last  Trinity  term,  in  arrest  of  judgment,  and  afterwards 
argued  the  ca^e,  together  with  Topping,  for  the  defendant ;  and  the  Attorney- 
General  and  Scarlett  were  heard  against  the  rule  for  arresting  the  judgment 
The  cases  cited  for  the  plaintiff,  to  shew  that  the  words  were  in  themselves 
actionable,  *were  Hak&  v.  Stanton,  W.*  Jones,  299,  and  Cro.  Car.  268. 
Heynes  v.  Sprot,  Cro.  Jac.  247.  Showell  v.  Hayman,  ib.  154.  Gatnford  ▼. 
Tuke^  ib.  536.  And  his  counsel  contended,  that  at  any  rate,  if  the  third  count 
were  bad,  tlie  Court  would  not  arrest  the  judgment,  but  only  award  a  venire 
de  novo  to  have  the  damages  severed  by  another  jury.  .  On  the  other  hand 
were  cited  Holt  v.  Schdefield,  6  Term  Rep.  691.  Steward  v.  Bishdp,>Uoh. 
177.  Powell  V.  Wind,  ib.  305,  327.  Bayly  v.  Chunngton,  Cro.  Eliz.  279. 
Weaver  v.  Cariden,  4  Sep.  16,  to  shew  that  the  words  were  not  actionable,  as 
Bot  conveying  any  opinion  of  the  speaker  upon  the  truth  of  the  charge.  And 
the  innuendo,  as  to  the  Attorney- General  of  Chester,  was  objected  to  as  not 
warranted  by  any  antecedent  colloquium.  This  case  stood  over  for  consider- 
fttion  till  this  term ;  when 

Lord  EtLBifBoaouoH,  C.  J.  delivered  judgment 

This  was  a  motion  in  arrest  of  judgment  ia  an  action  for  words,  in  which 
m  general  verdict  was  found,  with  joint  damages  upon  the  whole  of  the  diDsfai- 
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ntion.  One!  of  the  conntst  (the  Bd)  whtch  il  totilainedi  has  been  flfgued  On 
the  part  of  the  defendant  to  be  bad  on  two  grounds ;  Ist,  that  the  words  the^in 
stated  are  not  actionable,  as  not  imnuting  to  the  plahnifi*  with  (officient 
certainty  the  cfiroe  they  point  at,  namelyi  that  of 'perjury  :  and  2di7)  because 
as  there  is  no  coUoquiuin  respecting  the  Attomejr-Oeneral  of  CAaifef ,  the  in* 
nuendo,  stating  that  **  the  Attorney-Oeneral"  meant  the  Aetorney-General  for 
that  county,  filiates  the  count,  as  being  introductive  of  ilew  mauer.^  But  we 
think  that  there  is  nothing  in  this  last  objection ;  Sor  adttiittiiig  moat  ciearly, 
that  new  matter  cannot  1^  introduced  by  an  inoiientlof  but  that  it  imist  "be 
brought  upon  the  record  in  another  way,  %hert  necessary  to  support  the 
action ( i) ;  yet  where  such  new  matter  is  notv  bs  here,  necessary  to  support 
the  aclioni  an  innuendo,  without  any  coUdquium)  may  well  be  r^'ecfeed  as  «ar« 
plusage ;  aa  it  cad  have  no  effect  ia  enkurgii^  the  aeoae  of  the  words  used. 
If  then  the  innnendo  be  sthick  mit  of  this  coam ;  as  for  the  Teason  above 
given  We  think  it  may ;  the  foundation  of  the  second  objection  is  removed* 
The  first  objection  turns  upon  the  meaning  of  the  words  spoken  of  the  plain* 
tiff  by  the  defendant.  The  words  are  these ;  "  He  is  iimler  a  chatge  of  a 
"  prosecution  for  peijtif yi.  Gi^jgiiA  WiUiam  (meaimifir  an  attotney  of  Kiat 
^  name)  has  the  AttoTney^Oeneral's  directions^  (meaning  the  Attofoey-Generai 
'*  of  the  county  palatine  of  Chester)  to  )irosecule  (meanibg  to  prosecute 
**  the  plaintiff)  for  perjury  \^  As  it  has  been  settled  ever  since  the  case 
of  Underwood  v.  Patkesy  i  Stra.  1200,  that  the  troth  of  the  words  cannot 
be  given  in  evidence  upon  not  guihy«  but  mttst  be  spec)at)y  pleaded; 
the  words,  riot  having  been  so  juslifiedi  must  be  assumed  to  oe  false; 
and  the  words  not  being  accompanied  by  any  qualifying  content)  nor  appear^ 
tng  to  be  spoken  on  any  warrantable  occasion ;  as  in  a  course  of  duty, 
or  the  like ;  so  as  to  reDut  the  malice  which  is  necessarily  to  be  inferred 
from  making  a  false  charge  of  this  kind;  provided  the  charge  itself 
is  to  be  considered  as  a  charge  of  the  crime  of  perjury;  the  question 
amounts  simply  to  this,  whether  the  words  amoorit  to  such  charge ;  that  is» 
whether  they  are  calculated  to  convey  to  the  mind  of  an  ordinarv  hearer  an 
imputation  upon  the  plaintiff  of  the  crime  of  perjury.  The  rule  which  at 
one  time  prevailed,  that  words  are  to  be  understood  in  mitiori  sentu,  has  been 
long  ago  superseded ;  aod  words  are  now  construed  by  courts,  as  they  al- 
ways ought  to  have  been,  in  the  plain  and  popular  sense  in  which  the  rest  of 
the  world  naturally  understand  them^  What  then  t»  the  plain  and  popular 
sense  of  these  words ;  and  what  is  the  imputation  meant  to  be  conveyed  by  a 
person  speakinfi[  them  i!{9t/rf^jp  of  another  ?  They  must  mean,  that  he  was 
ordered  of  the  Attomey*6eneral  to  be  pfosecuted  \  (and  it  is  immaterial  for  this 
purpose,  i^hether  the  Attorney-General  of  the  fcoonty.  palatine,  or  of  Englrxnd^ 
were  meant ;)  either  for  a  perjury  which  he  had  committed;  of  which  he  had 
not  Cdmmhted  \  or,  which  he  was  supposed  only  to  have  committed.  In  the 
first  seo^e  they  are  clearly  actionable.  In  the  second  they  cannot  possibly  be 
understood  consistently  with  the  context.  And  if  the  defendant  had  used  the 
words  in  tlie  last  senile,  the  jury  might  have  acquitted  him,  according  to  the 
doctrine  in  the  case  of  Hldham  v.  Peake,  both  in  the  court  of  Common  t'leas, 
2  Sir  W,  Mackstone,  96%  and  in  this  court,  Cowp.  276 ;  in  which  case>  when 
in  the  Gom^on  Pleas  Mr.  lustice  Govld  laid  it  down,  **  that  what  was  the 
*•  defendarifs  meaning  Was  a  fact  for  the  jury  to'decide  ttporu^'  And  Lord 
Mansfidd  aftetwards,  when  that  case  was  brought  into  tnis  dourt,  by  error, 
naid,  "if  (the  Words  had  been)  ishewn  to  be  innocently  spoken,  the  jury  might 
•*  have  found  II  tefdict  for  the  defendant ;  bat  they  have  put  a  contrary  construc- 
••^«a  «pon  Afd  Words  as  laid."  And  certainly^  If  the  sense  of  the  defendant, 
ift'speiking  th^e  Wbtds,  had  vatied  from  that  ascribed  to  them  by  the  .plaintiff, 

W  •  •  ••    .  I  li  -  ,  , 

(t)  Vide  Van  l^ttHUn  t.  Hbj^ra,  5  Johiii.  >ll.     Thdika$  v.  Cra^l,  7  Johiu.  264. 

nhi.  Mndnf^.Mmiik.iMuiM.^».idmjti^VkAm$. 
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he  might  hj  speoiallv  pleading  h^ve  shewn,  them  not  actionable,  bad  he  not 
chosen  to  have  reatea  his  defence  merely  on  the  general  issue.  It  appears 
therefore  that  these  words  must  fairly  be  understood  in  the  first  of  these  three 
senses ;  namely,  that  he  was  ordered  to  be  prosecuted  fer  a  perjury  which  he 
had  committed  ;  and,  so  understood,  they  are  unquestionably  actionable.  These 
words  arei  not  less  strong  in  effect  than  the  words  which  were  held  actionable 
in  one  of  the  latter  cases,  that  of  Carpenter  v.  Tarrani,  Rep.  temp.  Hardw. 
339.  viff.  "  Robert  Carpenter  was  in  Wincheiter  gaol,  and  tried  for  his  life ; 
**and  woa^d  hare  beeh  hanged  had  it  noti)een  for  Leggat^  for  breaking  opes 
1*  the  granary  of  farmer  A.^  and  stealing  liis  bacon*"  And  without  adverting 
to  the  iMug  bead  roll  of  conflicting  cases  which  ha vf  been  cited  on  both  sides 
in  «the  coarse  of  this  argument,  it  is  safficient  to  say,  that  these  words,  fairly 
aad  aatBTally  construed,  appear  to  us  to  have  been  meant,  and  to  be  caiculatp 
ed,  to  convey  the  imputation  of  perjury  aaually  com^nitted  by  the  person  of 
whom  they  are  spoken ;  and  that,  therefore  the  rule  miri  for  arresting  the 
judgment  must  be  discharged. 


Tke  King  «.  the  Infaabitanto  of  Bradford. 

9  East*  97.    Nov.  2ft.  1807. 

By  iM  slit.  96  Cr.  S.  t,  101.  s.  3v  dm  aarty  aggrieved  bj  an  onfer  df  joaticef ,  directing  pay. 
•neiit  to  the  MHoaat  of  aliove  tO/.  of  me  dUrgoo  and  esala  of  tbo  empeoiioo  of  an  oi^er  oT 
feoM>val,  on  aecoont  of  tlie  illooafl  of  <he  panoer,  amv  appeal  to  tlio  next  oaaaion««  ^'\\k» 
manner  an  ^gainrt  an  order  of  removal,  dioogb  ho  oniu  lo  give  notice  of  4oeh  hia  appeal 
witbrn  three  days  aft«ar  the  demand  .of  rach  chargei  and  eoata  ;  by  which  he  niakea  himaelT 
Imblo  to  a  diftreM  ibr  ihe  amoont    And  if  on  appeal  the  former  order  be  vacated,  or  the 

.  amoant  of  the  ehaigea  to  bo  paid  bo  redneod,  the  a  orpl«B>  if  before  levied  by  dictreaa,  moat 
bo  rofaadod, 

AN  order  was  made  on  the  7th  of  Jtdy  1807,  by  two  justicee  of  the  peace 
for  the  connly  of  W&Uf  for  the  lemoval  of  SaroA  Sftiresi  a  pauper,  from  pr4id'' 
ford  to  VUOahtLm  in  the  same  county  \  and  the  justices  at  tneaaoie  time  made 
another  order, suspending  the  execution  of  the  first,  by  reason  of  the  sickness 
and  infirmity  of  the  paupet,  pursuant  to  the  statv  35  ueo.  3. 0%  10 K  s.  2. ;  and 
on  the  16ih  of  SepC.  following,  they  made  a  third  order,  directing  the  first 
order  to  be  executed,  and  the  sum  of  44Z.  14f.  9i.,  expence  which  had  been 
iocorred  by  thesospension  of  it,  to  be  paid  by  Melhham  parish  to  Bradford^ 
Onthel7thof  S^.  the  pauper  was  carried  to  Mf/ibAam,  and  delivered  to 
the  parish  officers  there ;  and  on  the  1st  of  Oct,  a  notice  of  appeal ,  was  given 
try  Mdh^m  to  Bratfford  ;  and  a  motion  was  made  at  the  Mtdiaelmas  ses* 
aions  following  to  enter  and  adjourn  sn  appeal  against  the  last  order  for  the 
payment  of  the  expences  incurred  by  the  suspension  of  the  order  of  removal, 
ntider  the  before  mentroned  statute ;  which  was  agreed  to  by  the  Court ;  bnl 
they  Mted  these  fa^ts  specially^  and  reserved  the  question  (or  the  opinion  of 
this  Court,  whether  by  tne  stat.  35  Geo.  3.  c.  101.  s.  2.  any  appeal  were  al- 
lowed to  the  quartet  sessions,  the  appellants  not  having  given  notice  of  appeal 
withm  three  daye  after  the  removal  of  the  pauper  to  the  respondent  parish,  aa 
mentioned  in  that  clause  of  the  act :  or  whether  the  appellants  were  not  con- 
chtdedi)^  their  neglecting  to  give  such  notice  from  afterwards  entering  and 
prosecuting  their  appeal. 

CtaherU,  in  suppoit  of  the  jurisdiction  oT  the  sessions  to  hear  the  appeal, 
notwidistanding  the  want  of  notice  within  three  days  after  the  removal  ot  the 
fwuper,  was  stopped  by  the  Court,  who  intimated  that  the  words  of  the  second 
clause  giving  the  same  power  of  appeal,  as  against  an  «rder  of  removal,  were 
cenehisive  on  the  tpiestion. 

TT.  Wuiiams^  contra,  rel«ed  on  the  vnor  words  tof  the  clause,  which 
directs  that  in  case  the  parish  ^cers  to  wwom  an  order  of  removal  has  been 
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directed,  which  had  heen  suspended,  and  certain  charges  incarred  in  conse- 
quence of  such  suspension,  '*  shall,  upon  the  removal  or  death  of  such  poor 
**  person  ordered  to  be  removed,  refuse  or  neglect  to  pay  the  said  charges 
**  unthtH  three  doyr  after  demand  thereof,  and  ^all  not  toithin  the  same  tim^ 
^  give  notice  of  appeal,  as  if  her€inafter  mentioned^**  it  shall  be  lawful  for  a 
justice  of  the  peace  ta  grant  a  warrant  of  distress  to  levy  the  charges  and 
costs.  It  is  true,  that  the  clause  goes  on  to  say,  that  if  the  charges  and  costs 
exceed  20^.,  the  parties  aggrieved  by  such  order  "  may  appeal  to  the  next  ses* 
sions  against  the  same,  as  they  may  do  against  an  order  Jor  the  removal  of 
poor  persons  by  any  law  now  in  being  :**  but  it  never  could  have  been  inten« 
ded  that  the  appeal  should  be  made  after  the  charges  had  been  actually  lev- 
ied by  distress,  when  it  before  required  notice  of  appeal  as  thereinafter  men- 
tion^ to  be  given  ttnihm  three  days  after  the  demand  made ;  but  the  subse- 
quent general  words  must  be  construed  with  reference  to  the  prior  restriction 
aS  to  the  time  of  giving  tiotice  of  appeal :  and  it  must  be  understood  altogeth- 
er as  directing,  that  if  notice  of  appeal  be  given  within  the  three  days  after 
the  demand,  and  the  sum  exceed  20^.,  then  the  parties  aggrieved  may  appeal 
against  it,  as  they  might  do  against  an  order  of  removal.  The  words,  as 
hereinafter  mentioned^  are  nugatory,  unless  the  proviso  giving  the  appeal  be 
cobnected  with  the  antecedent  notice  of  appeal,  which  is  required  to  be  given 
within  three  days.  Besides,  /  the  clause  goes  on  to  direct,  that  if  the  Ses- 
sions, on  the  appeal,  be  of  opinion  that  a  less  charge  ought  to  have  been 
paid,  they  are  to  amend  the  order,  and  direct  that  the  amended  order  shall  be 
carried  inio  execution  by  the  juctices  by  Whom  the  original  order  was  made« 
&G.  This  again  shews  that  the  Legislature  did  not  contemplate  ^at  there 
was  to  be  any  appeal  after  the  original  order  had  been  already  executed,  and 
the  lareer  sum  levied  by  distress  for  want  of  the  notice  of  appeal  within  ihtee 
days  after  the  demand :  nor  has  it  made  any  provision  for  ordering  the  sur- 
plus levied  on  such  distress,  beyond  the  reduced  sum  Erected  to  be  levied  by 
the  Sessions,  to  be  refunded. 

Lord  Ellenborough,  C.  J.    The  onl^  consequence  to  be  deduced  from 
the  words  of  the  clause,  from  the  not  giving  notice  of  appeal  against  the 
charges  within  thr^e  days  after  the  demand  of  them,  is,  that  the  party  not 
giving  such  notice  within  the  time  subjects  himself  to  the  inconvenience  of  a 
distress.     But  the  subsequent  proviso  giving  the  appeal  is  conceived  in  the 
nost  general  terms,  that  the  parties  aggrieved  may  appeal  to  the  next  sessions 
against  such  order  as  they  may  do  against  an  order  of  removal  by  any  law 
in  being.     And  it  is  not  disputed  but  that  the,  present  appeal  was  duly  made, 
if  it  is  to  be  regulated  by  the  rales  which  govern  appeals  against  orders  of  re- 
moval.    But  it  is  said,  that  by  reason  of  the  antecedent  words,  "  as  hereinaf- 
ter mentioned,*'  referring  to  the  appeal  given  by  the  latter  part  of  the  clause, 
we  ought  to  import  into  that  latter  part  words  of  reference  to  the  former:  but 
that  would  be  to  alter,  and  not  to  interpret  the  clause  as  it  now  stands ;  the 
meaning  of  which  appears  plainly  to  be  this ;  if  the  party  aggrieved  by  the 
order,  and  intending  to  appeal  against  the  amount  of  the  charges,  will  give 
notice  of  appeal  within  thr^e  days  after  demand  made,  he  shall  be  relieved 
IVom  the  inconvenience  of  a  distress,;  but  though  he  neglect  to  do  so,  he  onlv 
aubjects  himself  to  that  inconvenience :  but  his  right  of  appeal,  which  is  ai« 
terwards  given,  is  not  thereby  taken  away :  and  if  he  afterwaids  think  prop- 
er to  appeal  within  the  time  allowed  by  law  for  appeals  against  orders  of  re- 
moval, he  is  expressly  empowered  to  do.  so.    Then  if  the  order  should  be 
wholly  quashed  or  the  sum  to  be  paid  be  reduced  upon  the  appeal,  no  injus- 
tice will  follow :  for  it  is  a  consequence  of  law  that  the  money  paid  upon  an 
order  which  was  afterwards  vacated  in  whole'or  in  part  should  be  refunded 
by  those  who  have  received  it ;  and  if  it  were  not  repaid,  an  action  for  mon- 
«y  had  and  received  would  lie  tQ^  recover  it  back  again. 

Per  Curiam^  Onler  of  Sessions  confirmed. 
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The  King  r.  the. Inhabitants  of  Everdon. 

9  EMt,  101.    Nov.  25,  1807. 

Uader  the  lUU  85  G.  t.  e.  101. 1. 1,  an  order  of  joelicef  mupeDding  tbeir  order  mtide  for  the 
removal  of  a  pieper  to  hie  plaoe  o(  aettleiiieot»  on  accoant  of  siekneae,  may  be  made,  iho' 
he  were  eot  brought  b^ort  ih§  Ju0tiee$^  at  the  tirrte  of  laeh  ordert  made :  the  piaia  mtent 
and  preetae  object  of  the  atatate  being  to  extend  the  power  of  aoapeosioo  to  all  caaea  where 
eideri  of  removal  may  be  made  ;  and  orders  of  removal  may  be  made  ifaoogh  the  pauperi 
to  Im  removed  be  not  brought,  peraomdly  before  the  magiatratea  ;  however  fit  that  is  to  be 
dose  where  it  may  be  done. 

AN  order  was  made  by  two  justices  of  the  peace  on  tbe  19th  oduife  1805, 
for  the  removal  of  Sarah  Ares^  a  pauper,  from  Everdon  to  Wappenham^  both 
parishes  in  the  county  of  Northampton  :  and  at  the  same  time,  the  justices 
made  another  order  by  virtue  of  the  stat.  35  Geo.  3.  c.  101.  s.  2,  to  suspend 
the  execution  of  the  first,  on  account  of  the  sickness  and  infirmity  of  the  pau- 
per, until  it  should  be  made  appear  to  them  that  it  could  be  safely  executed ; 
and  by  a  subsequent  order  of  the  3d  of  December  1806,  reciting  the  death  of 
the  pauper,  and  that  20Z,  8f .  6i,  expence  had  been  incurred  by  the  suspen* 
aion  of  the  order  of  removal,  the  same  magistrates  directed  the  parish  officers 
of  Wappenham  to  pay  that  sum  to  Everdon  on  demand.  Against  this  last 
order  an  appeal  was  lodged  at  the  ensuing  sessions,  when  the  order  was 
quashed,  subject  to  the  opinion  of  this  Court  upon  a  case  stating,  That  the 
order  for  the  removal  of  the  pauper  v^as  made  upon  the  examination  of  her 
father  only,  who  swore  that  me  pauper  from  excessive  infirmity  and  sickness 
teas  unable  to  be  brought  before  the  justices  who  made  the  oris inal  order  for 
examination  ;  and  that  the  said,  justices  at  the  same  time  made  the  order  for 
suspension.  That  on  tbe  3d  of  IVbi?.  1806,  the  pauper  died  at  Everdon  with- 
out ever  ha  vine;  been  removed  to  Wappenham^  and  that  the  same  justices 
afterwards  maae  the  order  in  question  for  the  payment  of  tbe  20Z.  8«.  64* 
charges.  And  that  it  was  proved  on  the  hearing  of  the  appeal  that  the  pau- 
pqr  was  not  present  before,  or  examined .  bv,  the  said,  justices,  when  they 
made  the  order  for  the  suspension  of  the  order  of  removal,  nor  was  she  ever 
before  them  at  all  upon  the  business^  'f  he  Sessions  being  of  opinion  that 
the  justices  had  not  power  to  grani  the  order  of  suspension  without  having 
the  pauper  before  them  to  be  examined,  or  without  the  justices. visiting  the 
pauper  themselves,  therefore  quashed  the  ord^r  for  the  payment  of  the  mon- 
ey founded  thereon. 

Dayrellj  in  support  of  the  order  of  Sessions,  relied  upon  the  words  of  the  stat. 
35  Geo.  3.  c.  101.,  the  2d  section  of  which,  giving  the  justices  jurisdiction  to 
Suspend  an  order  of  removal  made  by  them,  on  account  of  the  sickness,  &c. 
of  the  pauper,  is  expressly  confined  to  cases  where  the  pauper  is  brought  be- 
fore  the  Justices  for  the  purpose  of  being  removed.  And  be  also  argued,  that 
the  strict  conlstruction  of  the  words  w^s  required  by  the  evident  meaning  of 
the  Legislature  to  submit  the  pauper  to  the  view  of  the  magistrates,  ^o  that 
they  might  judge  from  the  evidence  of  their  own  senses,  as  well  as  from  other 
sources  of  information,  whether  he  were  in  a  fit  condition  to  be  renvoved ;  for 
how  else  can  it  appear  t6  them  jthat  he  is  unable  to  travel,  &c.  ?  Before  this 
act  the  parish  officers  had  a  discretionary  power  of  executing  an  order  of  re- 
moiral  when  they  thought  proper ;  and  the  Legislature  by  this  act  intended  to 
vest  that  personal  discretion  in  the  magistrates. 

Morice  and  Sawbridge,  contra.  This  is  a  remedial  law,  the  object  of  which 
will  be  entirely  frustrated  by  a  literal  construction  of  the  words  of  it  For  on 
the  one  hand,  it  would  be  very  inconvenient  and  burthensome  to  require  that, 
if  the  pauper  cannot  be  brought  to  the  place  where  the  justice?  meet,  by  rea- 
son of  sickness  or  infirmity,  they  should  go  to  the  place  where  the  pauper  is ; 


M  CASES  IN  MICHAELMAS  TERM 

and  that,  however  dangeroas  it  might  be  to  them  in  cne  of  ceatagiotts  disor- 
ders: or  on  the  other  hand,  that  the  pauper  rousi  be  brought  before  them, 
however  iiMiaUe  to  be  removed  w&hout  hiiaard  ef  bii  tife  ?  which  would  de- 
feat the  very  ^nd  of  this  humane  regulation.  The  act  could  never  be  put  in 
force  except  in  slight  casea  of  HIness.  Neither  can  it  answer  any  useful  pur- 
.pose,  in  most  cases,  to  reqjiire  this  personal  ijispeclion  «f  lim  latgistrsies : 
for  unless  they  happened  to  be  medkal  men,  the  mere  view  af  the-  paoper 
could  not  afford  them  so  much  information,  as  to  the  real  state  of  his  oeaith, 
as  the  evidence  of  medical  persons.  And  there  might  be  as  much  dapger  to 
the  pauper  himself  in  bringing  him  to  the  place  wlMre- the  josSicee  neettaato 
the  place  of  his  settlement.  It  clearly  is  not  necessary,  a«coiding  ID  Mex  v. 
Bagtfforth,  Cald.  181,  that  the  pauper  should  be  aresent  and  examined  for  the 
purpose  of  founding  an  order  of  removal ;  though  if  it  be  eonvenient,  it  is  fit 
and  proper  to  be  done.  In  some  cases,  such  as  iufanay  and  lunacy,  it  would 
be  useless  to  do  so.  Where  a  literal  construction  of  an  set  would  go  beside  the 
plain  meaning  and  intent  of  it,  tbefe  are  several  instances  in  the  poor  Taws  of  a 
stilt  greater  departure  from  the  letter,  in  aid  of  the  spirit  of  an  act,  than  that  now 
proposed.  The  slat,  5  Eltz.  c.  4,  requires  the  binding  of  an  apprentice  for 
seven  years ;  and  the  44st  section  avoids  all  iildentures,  Sec^  of  spprenticeship 
made  otherwise  than  according  to  that  law :  yet  it  has  been  holden,  Bex  v. 
St.  Nicholas,  in  fyswiehj  Burr.  S.  S.  9i»  that  indentures  far  a  less  time  are 
voidable  only  as  between  the  parties.  So  the  stat.  3  W.  As  M.  c.  11.  s.  7» 
says,  that  *'  any  unmarried  person,  not  having  chSd  or  chiUxen,^  ma^  gain  a 
settlement  by  hiring  and  service  for  a  year :  and  yet  a  widower  having  chil- 
dren 16^  have  gained  ietUements  in  their  oum  right  has  been  deemed  compe- 
tent to  gain  a  settlement,  AiUony  v.  Cardenham,  Fort.  309,  Foley,  131,  be- 
cause within  the  reason,  though  certainly  not  within  the  words  of  the  law. 
So  in  Rex  v.  Idington,  1  East's  Rep.  2^,  the  4ih  section  of  the  act  in  ques- 
tion, which  provides  that  no  person  who  AaU  come  into  any  parish  shall  gaia 
a  settlement  by  being  rated  to  any  tenement  under  lOZ.  a  year  value,  was 
held  to  extend  to  persons  who  were  in  the  parish  at  the  time  of  passing  the 
act.  In  order  therefore  to  put  a  reasonable  and  practicable  construction  upon 
the  words,  "  in  case  any  poor  person  shall  be  brought  before  any  justices  of  the 
peace  for  the  purpose  of  being  removed,"  9cc,  they  must  be  construed  to  apply 
to  the  bringing  the  case  of  a  pauper  judicially  before  the  magistrates  for  that 
purpose. 

Lord  Bllbnborouoh,  C.  J.  I  hope  that  the  apparent  justice  of  the  one 
eonstruction,  and  the  great  and  manifest  inconvenience  of  the  other,  do  not 
too  much  warp  my  mind  in  coming  to  the  conclusion  which  I  have  done :  for 
it  would  indeed  be  a  grjevous  construction  if  we  were  bound  to  adopt  the  lite* 
ral  sense  of  the  words  of  the  statute  which  have  been  commented  on.  But  I 
hope  we  shall  do  no  violence  to  th^  words,  and  I  am  sure  we  shall  not  violate 
the  spirit  of  the  act,  by  construing  the  word3,  "  in  case  any  poor  person  shall 
**  from  henceforth  be  nrought  before  any  jdstice  or  justices  of  the  peace  for  the 
**  purpose  of  being  removed,'*  to  mean,  in  case  a  question  concerning  the  re- 
moval of  any  |>oor  person,  or  if  the  case  of  any  poor  person,  shall  be  brought 
before  the  justices  ot  the  peace  for  the  purpose  of  his  removal,  ^«  The  lan- 
guage of  the  act  adverts  to  the  case  which  most  generally  happens,  where 
the  pauper  is  brought  in  person  before  the  magistrates  to  be  examined  as  to  his 
settlement ;  but  that  is  not  necessary  to  be  done  in  all  cases,  as  appears  from 
what  is  said  by  Mr.  Justice  BuUer  m  The  King  v.  Bagworth,  who  denied 
that  there  was  any  such  general  rule,  a^  that  it  was  necessary  for  the  pauper 
to  be  examined  :  and  he  instanced  the  case  of  infhots  of  tebder  years,  where 
it  is  plainly  impossible.  And  he  referred  to  a  case  from  Comberbach,  478. 
where  Lord  Holt  said,  that  **  if  it  can  be.  It  is  fit  it  should  be  so,  but  not  ab- 
solutely necessary."  And  as  it  would  be  useless  in  cases  of  infancy  or  luna- 
cy, so  it  might  be  dangerous  to  the  magistrates  themselves,  in  the  case  of  in- 
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feeitioiis  disorders,  to  go  to  ibe  pauper  to  take  his  eiaiDination  in  peraoa  r  uvd 
to  bring  bim  iefore  the*  magistrates  would  be,  ia  cases  of  extreme  sickness  or 
infirmity,  i^oxpose  htm  to 'the  very  mischief  which- the  act  was  intended  to 
lemedy.  All  therefore  that  the  act  meant  was,  not  that  where  any  pauper 
was  brought  personally,  but  where  his  case  was  brought  judicially  before  the 
magistrates,  for  the  purpose  of  bis  Temoval,  that  they  should  havv  power  to 
suspend  the  execution  of  the  order  of  removal  if  it  appeared  to  them,  that  is, 
by  due  examination  of  the  fapts,  that  from  sickness  or  infirmity  of  the  party 
the  remoral  could  not  then  safely  be  made.  This  is  the  plain  sense  and  spir- 
it of  ib^  ac^.thoUgb  som^hat  i^training  upon  the  words  of  it :  but  no  otiier 
construction  can  ro  put  upon  tliem  consistently  with  the  general  object  of  ihe 
act.  And  in  doing  this,  we  dd  not  go  further  against  the  letter  of  the  act 
than  was  done,  in  the  case  referred  to  of  A^lony  v.  Cardenhafn  ;  where  the 
description  of  a  person,  not  hating  any  child^  was  construed  to  mean  not  hay- 
ing any  child  which  could  be  a  burden  to  the  parish,  where  the  father  was  hfr- 
ed  and  served* 

Gaoas,  J.  The  letter  of  the  statute  is  sufficiently  plain  according  to 
the  eommon  understanding  of  the  words :  but  that  would  militate  so  snrong- 
iy  against  the  spirit  and  object  of  it,  that  we  cannot,  be  governed  by  the  let- 
ter without  entirely  defeating  this  very  wholesome  law.  In  many  cases  where 
it  might  be  necessary  to  ascertain  the  settlement  of  a  poor  person,  the  remov- 
al of  him  from  a  sick  bed  to  he  carried  before  the  magistrates  for  that  purpose 
might  even  occasion  his  death;  when  it  was  the  professed  objiect  of  the  law 
to  guard  against  an^  risk  of  his  personal  safety,  by  enabling  the  justices  to 
suspend  the  execution  «of  the  order  of  removal  till  it  could  be  done  without 
danger  to  the  party. 

Lawbbnob,  i,  .  The  drawer  of  the  act  probably  conceived  tfaet  a  poor  pe^ 
son  was  always  carried  before  the  raagistratee  tit  the  time  of  the  order  of  le- 
tnoval  made ;  it  is  usiial  indeed!  so  to  do ;  but  it  is  not  necessary,  as  appears 
from  the  cases  which  have  been  cited.  .  But  having  -assumed  that  to  be  the 
constant  practice,  then  the  object  of  the  provision  was,  that  in  all  cases  of  or- 
ders of  removal  made,  the  magistrates  should  exercise  their  discretion  wbetfier 
the  j)aupers  were  in  a  fit  condition  to  be  removed  at  the  time  without  danger 
\o  them  ;  and  if  not  to  enable  the  magistrates  to  suspend  the  execution  of  .the 
order  till  they  were  satisfied  that  it  might  safely  be  executed.  The  letter  of 
the  act  to  he  sure  is  confined  to  the  case  of  any  poor  person  brought  before 
the  magistrates  for  the  purpose  of  being  removed.;  but  so  to  construe  the  act 
would  be  to  draw  poor*  persons  in  many  instances  from  the  bed  of  sicknesil; 
and  in  case  of  dangerous  accidents  happening  at  a  distcinCe  from  the  places 
where  the  magistrates  met,  to  prevenf  them  from  having  the  benefit  ef  the  act 
at  the  very  time  when  they,  stood  most  in  need  of  it.  By  construing,  there- 
fore, the  act  in  the  way  we  now  do,  we  give  effect  tt>  the  plain  intention  of  it, 
though  the  words  used  ttre  not  the  most  apt  to  express  that  intention. 

Lk  Blamc.  J.  I  agree  with  the  rest  of  the  Court  in  the  construction  they 
have  put  upon  the  act :  for  a  contrary  construction  would  give  efifect  to  the  let- 
ter by  the  repeal  of  the  very  object  of  the  statute ;  Though  I  cannot  agree^ 
that  everv  case  where  a'  construction  has  been  put  upon  a  statute,  in  some  in- 
stances directly  contrary  to  the  words  of  it,  is  a  fit  precedent  to  be  followed  by 
US.  In  the  present  case,  it  is  quite  clear  what  the  object  of  the  Legislature 
was..  Poor  persons  were  before  this  act  liable  to  be  removed  on  being  only 
Mkefy  to  become  ehargeatie :  that  provision  was  repealed,  and  they  were  only 
subject  to  be  removed  upon  becoming  actually  chargeable.  -  But  it  wa^  fore<^ 
;ieen  that  the  very  eircumstance  which  would  most  probably  render  them 
chargeable  was  stckness :  therefore  when  the  Legislature  authori^d  their  re* 
moval  when  actually  chareeable,  it  guarded  against  the  {mpropei'  exercise  of 
it  in  ease  of  sickness,  or  oUier  infirmity,  by  enabling  the  magistrates  to  sus« 
pend  the  execotion  of  the  order  of  removal,  under  such  pircumstances,  till 
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they  were  of  opinicm  ihat  it  could  bo  safely  executed.  Then  this  inteiitioQ  of 
the  Legislature  would  *  be  entirely  defeated,  if  we  were  to  hold  that  id  the 
Tery  instances  to  which  they  looked  a«  improper  for  poor  peraoos  .to  be  reifioT* 
^d,  and  in  which  they  authorised  the  magietretea  to  suspend  the  execution  of 
the  order,  the  parties  should  not  have  the  benefit  of.  the  provision  unless  they 
were  brought  before  the  magistrates. 

Order  of  Sessions  quashed. 


The  King  t;.  The  Commissionerg  of  Sewers  for  the  county 

of  Somerset. 

9Eul,109.    Nov.  26,1807. 

Theitat  28  H.  8.  &  6. 1. 17,  having  directed  that  "  Lawi,  acU,  dxchkki,  and  ordinnntW* 
made  by  eomminioDera  of  lewera  thall  stand  good  and  he  pat  in  eiecotion  mo  long  time  a» 
their  commi$9ion  endureth,  and  no  longer^  except  **  the  aaid  lava  and  ordinancea"  be  en« 
crpaied  in  parclimei|t,  and  certified  onder  tbe^aeala  oftbecoaimiaiioneri  into  CbancerT,  and 
EaVe  the  Royal  aBsenl :  and  the  atat.  18  Eliz.  c.  8,  having  directed  all  commiMiona  of  ae«r- 
•ra  to  conKnne  in  force/or  10  years,  anleaa  aeoner  determined  by  rapeiaeideaa  or  any  new 
cofnmimion  ;  and  that  all  **  Z^toi,  ordinance  and  cofi«h'fu/t<ma,"  made  by  focce  of  «ncK 
eommiflsion,  being  vn-iUen  in  parchment,  indented,  and  under  •eaU,  &c.  shall,  whhont 
each  certificate,  or  Royal  assent,  continue  in  force  notwithstanding  the  determination  of  the 
oommiaBioa  'by  soperndeaa,  antil  repealed  or  altered  by  new  commisaioBerB  ;  and  that  all 
•ach-Z«atrff,  ordiuanees,  and  constitutione,  Written  in  palTchment,  indented,  and  oeahd^ 
&c  shall,  without  certificate  or  Royal  aasent,  continne  m  force/or  ofte"  jfaar,  after  the  ex- 
piration of  such  comihission  by  lapse  of  10  years  from  its  teste  :  held, 
1.  That  the  Imwm,  acte,  decrees  and  ordinancee,  mentioned  in  the  stat.  ofHen.  S.  mean  the 
aame  as  the  lAwe^  ordinances  and  eonttitutiont,  raeniiolied  in  that  of  'Elizabeth,    And, 

.  %  That  a  decree  made  by  commissioners,  nnder  a  former  commission  which  had  eipired  by 
lapae  of  10  years,  directing  a  aea  wall  to  be  refoonded,  which  had  been  deatroyed  by  a 
'  Tiolent  teoipeat  and  inundation,  and  the  sums  necessary  for  its  constraction  to  be  advanced 
hy  those  who  were  bound  to  sustain  it  ratione  tennra,  (and  who  did  advatice  ^he  money 
accordingly,)  and  that  a  rate  should  be  made -on  the  Level  for  their  reimbvmement ;.  (al- 
though such  decree  had  been  written  in  parchment,  indented,  and  e^aledi  .which  thia  waa 
Bot,)  could  not  be  enforced  by  coromiasioners  nnder  a  npo  commission,  iaaned  more  thans 
year  after  the  expiration  of  the  former  commission  ;  as  to  ao  much  of  it  as  remained  unex- 
ecuted ;  though  good  to  the  extent  to  which  ii  had  been  executed :  and  therefore  fhia 
Court  refused  a  mandamue  to  the  n^w  commiasionerB  to  direct  a  rale  to  he  lei ied  on  tho 
Level  for  the  reipibnitement  directod  by  the  deorM. ' 

A  WRIT  of  majidamus  issued  to  these  commissionen,  reciting  that  at  a 
court  of  sewers  holden  at  Bridgewater,  on  the  29th  of  June  1799,  before 
Jeffrey  Allen,  and  other  commissioiiers  there  named,  they  made  a  certain  or- 
der and  decree  under  their  hands  and -seals,  whereby,  after  .reciting  that  it 
appeared  to  them,  as  well  on  a  special  View  and  survey  taken  by  the  said  J,  A, 
&c.  of  the  place  in  the  parish  and  Level  of  HtaUsj^UL  in  the  said  county  where 
a  sea  wall  (describing  it)  lately  .stood ;  as  by  the  pre^ntment  of  the  jurare 
of  the  said  parish  of  Huntspill  duly  sworn  before  the  said  coram issiono 
ers  assembled  at  the  said  court,  and  which  presentment  was  returned  to  the 
said  court :  that  a  new  sea  wall  of  different  size  and  dimensions  was  become 
necessaiy  to  protect  the  Level  from  inundations  of  the  sea  t  and  that  it  further 
appearecl  from  the  said  prese^it^ient,  that  the  late  sea  wall  was  in  good  repair 
before  a  violent  storm  which  happened  on  the  10th  of  Sept.  1798,  which 
threw  down  and  destroyed  it  on  that  day,  and  on  other  days  J^t ween,  that  and 
the  Ist  of  December  following,  without  any  default  of  the  Marquis  of  ISuck- 
ingham,  R.  Jeffery,  &c.  who  before  then  were  bound  to  repair  it  in  certain 
proportions,  by  the  extreme  and  unusual  violence  of  the  winds  and  sea  :  and 
that  the  breack  made  in  the  land  was  daily  increasing,  &c. ;  it  was  by  the 
commissioners  so  assembled  ordered  and  decreed,  that  a  new  wall*  of  larger 
size  and  dimensions  and  upon  a  different  principle  should  be  constructed, 
,  sufficient  id  protect  the  Level,  &c.  as  near  as  might  be  on  the  line  of  the  old 
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\^ti ;  and  that  all  persons  who  held  any  lands,  ke.  within  tfie  Level,  who 
had  or  might  hate  any  loss  or  disadvantage  by  inundations  of  the  sea  for  want 
cf  a  suffieient  wall  there,  or  who  had'or  might  have  any  benefit  by  preventing 
aach  inundations,  ought  to  be  charged  with  erecting  the  new  wall,  &c.  And 
by  the  sitme  decree  the  com^nissioners  deputed  C.  C:  to  survey  the  L^vel, 
tScc. :  and  furthei'  ordered,  that  the  Marquis  of  Buckingham^  R,  Jeffery,  &c. 
(and  the  others  'who  were  before  bound  to  the  repair)'  should  from  time  to  time 
advance  to  the  collector  in  the  order  named  300W...  If.  lOd.  which  the  commis^ 
aioners  adjudged  to  be  necessary  for  the  conatruction  of  the  new  seawall :  and 
which  sum  was  to  be  repaid  to  the  same  persons  out  of  the  sum  to  be  raised 
by  a  rate  or  assessment  thereafter  to  be  made.  And  by  their  decree  they  also 
appointed  jR,  Symes  to  be  collector  of  the  rale,  and  T.  Dean  expenditor  of  the 
money  so  to  be  advanced  in  building  the  wall,  to.  whom  R.  Syrmes  was  to  pay 
over  the  money  collected  by  the  rate.  The  maTtdamiu  then  further  reciting, 
that  a  great  part  of  the  new  wall  had  been  constructed  in  pursuance  of  the 
aaid  order  and  decree,  and  1900Z.  expended  upon  it,  advanced  by  the  Marquis 
of  £.,  K  Jeffery,  9cc.  in  obedience  thereto :  and  that  in' Easter'  term  43  Geo. 
3.  a  mandamia  issaed  to  the  said  liae  eommmwnersof  sewers  for  the  said 
county,  commanding  them  to  make  a  rate  on  the  Level  for  repaying  to  the 
said  Aarqoie  of  B.,  R/  Jefery,  dec.  the  sums  so  expended  and  advanced  by 
them  ;  and  that  the  said  late  commissioners  had  due  notice  of  the  said  writ ; 
and  that  certain  proceedings  afterwards  had  befdre  them,  respecting  the  mak- 
ing such  rate,  were  quashed  by  the  Court  of  K.  B.  for  illegality :  and  reciting 
the  complaint  of  the  Marquis  of  B.\  R,  Jeffery^  9cc.  that  they  had  required  the 
now  commissioners  (the  defendants)  to  make  a  rate  on*  the  said  Level  for  R- 
imbarting  the  complainants,  which  the  now  commissioners  had  refused  to  do : 
therefore  tke  writ  commanded  them  to  make  a  rate  on  all  nersons  having  or 
holding  messuages;  lands,  tenements,  or  hereditaments  withm  the  said  Level 
of  HunhpUl  who  had  or  might  have  butt  or  disadvantage  by  inundations  of 
the  sea  for  want  of  a  sufficient  sea' wall  there,  or  who  had  or  might  have  ben- 
efit by  preventing  such  inundations,  for  repaying  to  the  Marqois  of  B.,  R, 
Jeffery,  kc.  the  money  advanced  by  them  to  the  collector  beyond  their  pro- 
portions of  the^zpenditure  in  making  the  new  sea  wall. 

To  this  writ  the  now  commissioners  made  a  special  return;  stating  that 
they  were  appointed  by  virtue  of  a  commission  under  the  Great  S,eal,  dated 
the,  15th  of  April  1806,  and  that  the  former  commissioners  (naming  them, 
amongst  whom  were  iDany  of  the  present  commissioners)  acted  under  a  com-' 
mission  dated  the  13th  of  ApfU  1795s  which  expired  on  the  13th  of  April 
1805,  according  to  the  form  of  the  statute.*  That' within  the  Level  of  Hunts* 
pUl  there  are  and  have  beert  as  far  back  as  can  be  traced  several  districts  or 
divisions,  of  known  boundaries,  (amongst  others  the  district  of  HunttpUl)  for 
each  of  which  there  has  always  been,  as  far  back  as  ean  be  traced,  what  is 
called  a  standing  jury^  constituted  thus  :  onnhe  issuing  of  a  new  commission 
of  sewers  for  the  county,  the  commissiOnefis  i^sue  their  precept  to  the  sheriff* 
to  summon  juries  for  the  different  districts  within  the  said  Level  r  and  the 
sheriff  thereupon  snmmotis  such  persons  residing  in  or  near  the  respective 
districts,  to  serve  as  jurors  for  the  same  respectively,  as  have  the  best  local 
knowledge  and  information  respecting  the  matters  which  may  fall  nnder  their 
cogn-aiince ;  and  such  Jurors  are  in  each  district  more  or  less  numerous  ac- 
cording to  its  extent.  That  the  jurors  so  summoned  appear  at  the  next  ses- 
sione  of  sewers,  and  severally  nominate  one  of  those  summoned  out  of  each 
district  for  the  fevefmao  of  the  jurv  of  that  district  That  at  such  sessions  the 
several  juries  are  swoin  before  the  commissioners(a).  That  every  juryman 
80  returned  and  sworn  nsnally  continues  for  Kfe,  unless  discharged  l>y  the 
commissioners  for  good  canto:  in  which  qase  some  other  person  is  in  Uke 

(a)  Tbt  form  of  the  otth  which  was  hero  Mt  lorth  if  the  nme  so  if  noted  in7Etft,79.  (a). 
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manpet  aummoned  and-  sworn  into  ao4  upon  tlie  tame  jary.    That  at  tba 
times  after .  mentioned   T.  Dean,  R,  Jeffery,  kc,  (18  in  number)  were  the 
skmdif^  jury  for  the  said  parish  of  Huotspill,  one  of  the  said  diatricts,  a^d 
were  all  of  them  resident  in  or  near  that  parish,  and  were  called  the  Hunts' 
pm  jury,  of  which  T,   Dean  was  the  foreman*    That  at  a  sessions  of 
sewera  held  at  Bridgewaitr  on  the  21st  of  June  1799,  before  Jefferys  AUen^ 
kc,  then  commissioners,  it  was  ordered  that  the  clerk  of  the  sew;er8  sho'ild 
issue  a  precept  and  sammons  thereon  to  T.  Dean^  foreman  of  the  HutUspiU 
jary,  to  appear  at  a   sessions   of  sewers    at   BridgewaUr    on   the  29th 
of  June  .1799,    to- make    their    preseotmenu:    and    that    the   said    late 
commissioners  did  at  the  same  sessions  issue  a  precept   under,  their  hands 
and  seals  to  the  sheriff. of  the  county,  requiring  him  ''•  forthwith  to  issue  bia 
warranu  and  cause  to  be  summoned  the  several  juries  of  sewers^  and  other 
persons  fit  to  serve  on  such  juries  belonging   to  the  western   division   <^ 
the  said  counly»  personally'  to  appear  at  a  session  of  sewers  at  Bridgewaler 
on. the  29ih  of  June  1799,  to  make  presentments  of  and  return  00  oath  aU . 
lYnpediinents,  &c.,^'ithin  their  respective  yiews,  and  also  through  whose  de*> 
fault  tbdy  have'  happened,  and  ^by  whom,  they  ought  to  be  rekirmed,*'  Jce. ; 
which  precept  wa^  delivered  to  Uie  sheriff  on  the  21st  of  June  1799,  who  on 
the  same  dav  issued  the  following  precept :  **  S&mersei,  to  wit :  J.  J3»,  sheriff 
'*  of  the  said  county  to  Mr.  Thomas  Dean,  foreman  of  the  Huntspitl  jury  c/ 
*'.ieui^«,  greeting.     By  virtue  of -a  precept  to  me  directed  under  the  hands 
'^•and  seals  of  six  commissioners  of  sewers,  &c.' these  are  to  give  you  notice^ 
"  thai  you  do  appear  with  the  rist  of  yottr  jury  at  a  sesuons  of  sewers  at 
*K  Briftgewater,  kc.  on  the  29th  of  June  instant,  &c.  to  make  returns  of  aod 
"  present  00  your  oaths  the  several  impediments,  and  that  you  make  a, return 
<^'of  your  precept,"  kc.    Dated  21^1  of  June  1799 :  which  precept  was  on  the 
sftme  !day  delivered  to  the  said   Thofnas  Dean,  so  being  fareman.of  the  said 
jury  f  and  that  no  other  precept  or  suntnums  whatsoever  was  issued  eithir'by 
the  then  commissioners  of  sewers,  or  by  the  sheriff,  his  under-sheriff  or  deputy f 
to  summon  anyjuty  of  the  body  of  the  county,  or  anyiury  whatsoe9er,foraniy 
purpose  whatsoeter,  at  the  said  sessions  of  sewers,  held  eX\bridgewater  on 
the  29th  of  June  1799,  except  as  abovementioned.     That  Thomas  Deatt,  aa 
such  foreman,  did,  in  pursuance  of  the  sheriff's  precept,  summon  the  residue 
qf  such,  standing  jufiy  for  the  parish  q/^Huntspil I  to  appNter  at  the* s^id  sessions 
qn  the  i{9tb  of  June  1799 ;  and  at  that  sessions  before  Jefferys,  Allen,  kc, 
then  commissioners  oi  sewers  for  the  county,  Thomas  Dean  appeared  with  the 
sheriff's  precept,  and  the  said  (jurymen,  by  name,)  having  been  summoned  by. 
T.  Dean,  but  by  no  other  person  whatsoever,  as  the  standing  jury  for  the, par- 
ieh  of  Huntspifl ;  an4  they  were  then  ^nd  there  sworn  before  the  said  then 
commissioners,  and  took  the  oath  before-mentioned ;  and  thereupon  presented, 
kc    [Here  the  presentment  was  set  out,  describing  it  to  be  by  the  jurors  of  . 
the  parish  ^  Huntspill ;  and  stating  in  substance  what  was  set  out  in  thei 
mandamus.]    Whereupon  the  then  commissioners,  on  such  presentment  made 
by  the  jury  so  summoned,  ^id,  at  the  same  sessions,  make  the  order  and  de*- 
cree  in  the  writ  mentioned  :  but  that  no  presentment  was  made  to  the  said  ses» 
eions  of  sewers  hy  any  jury  eummxmed  and  returned  Jrom  the  body  of  the 
efiunty  of  Somerset,  nor  was  any  such  jury  for  that  purpose  summoned  and 
returned  out  of  the  body  of  the  county  :  nor  any  other  ]Mresentm€ffit  made  by 
any  person,  except  as  above  set  forth.    For  which  reason  the  commissioners* 
(defendaBtsjf  suggest  that  the  presentment  so  made  was  infalid  in  law,  and 
cannot  safely  be  proceeded  upon  by  them,. and  that  they  Ought  not  to  make 
any  rate  as  they  are  commanded  by  the  writ. 

Sevcml  objections  were  taken  to  this,  return  on  the  part  of  the  prosecutors. 
Ist^.  Thai  the  decree  of  the  29th  of  June  1799,  founded  upon  actual  survey 
by  the  commissioners,  and  the  presentment  cf  the  standmg  jury,  ivaa  th^ 


m  THE  FOSTY-£IOHTH  YfiAB  OF  GEORGE  IH.         ST 

jiidgiAeht  of  ft  toxtti  •f  record,  and  tlwfc  the  defect  of'^ummom  of  siicb  ktrv 
could  ntit  noy^  be  in^ired  iirto^i  2d4y,  that  the  jurymen  bad  all  been  origraal- 
Ij  selected  by  the  aberiflTi  sa mmoned^  by  bim,  and  sworn  upon  tbe  same  jury; 
aiid  tbat  ik  aj^pearaby  tbe  reiiirii  that  they  were,  in  coaee4)iience  of  the  sberiff's 
precept  deltvered  to  tbe  foranan,  by  hhn  tummbned  to  appear  before  ibe  com- 
xniesioaere  at  the  court  of  sewers  by  which  the.  decree  was  made.  3dly,  That 
tbe  appearance  of  ftU  the  jurors  eur^d  tbe  defect  of  formal  summonses  by  tba 
shot i^  if  ki  fad  there  were  aoy  such  defect. 

But  on  the  first  day»  when  this  case  cane  on  to  be  argued  in  last  Triniiy 
teem,  Tke  Cenuft  intimated  great  doubt  upon  a  preliminary  point ;  wbeifaer^ 
as  vtbe  decree  of  the  2dtb  of  June  1799-  was  not  fully  execu€ed  and  carried 
into  effect  during  the  ezietonce  of  the  former  comipission  under  which  it  was 
made,  which  expired  on  th^^  13th  of  April  18Q6,  by  lapse  of  time  according^ 
to  the  provisions  ef  the  stat.  13  Ekz.  c.  9*  Itmiting'  tbe  damtion  of  every  such 
commission  to  10  years ;  or^at  least  within  one  ^ear  afterwards  in  respect  to 
such  proceedings  as  are  metttioned.in  tho  Sd  section  of  that  act ;  such  decree 
were  now  capable  of-  being*  exeesited  by  the  aew  conunissioners,  whose  eonv* 
mission  is  dated  the  l&h  of  ApKU  1896 ;  tbe  stat*  23  Hen.  9.  c.  A  htmng 
cliyected  that  such  laws,  acts,  ^eereer,  and  ordinabces,  as  shall  be  maife  by  iha 
commissiooafs,  shall  stand  good  and  be  p«tt  in  exacutiod  so  long  m  their  oeav* 
mimonendiBfeikvQMd  am  Imager.  And  they  directed^,  that  tlve^ase  shook! 
stand  over  till  |he  next  Grown  Pkper  day,  in  order  to  ^ive  the  cbonsel  an 
opportunity  of  consideriag  this  objection    When 

Butrrmigh  for  the  prosecution  argued  (a),  that  the  obligatioo  to  provide,  re-* 
pair,  and  maintain  sufficient  defences  against  tbe  immdatiotis  of  &  sea  ever 
the  different  Levels  exposed  to  its  ravages,  arose  at  comnfoo  law,  and  not 
upon  the  statute  pf  H.  8. '  The  decree,  th^.  validitv  of  which  cannot  for  the 
reasons  befiore  stated  be  now  impeached,  is  only  referred  taas  evidenee  of  tbe 
obligation  of  the*  Level  to.  repair  in  this  particular  instance,  and  merely  in- 
ducement to  the  mandatory  part  of  the  writ.  And  this  decree  having  m  ail 
material  points  been  alread v  carried  into  execution  ;  and  the  money  having  in 
virtue  of  it  been  paid  and  laid  out  by  the  parties  name^ ;  the  law  infera 
aa.  obligation  that  they  shall  be  reimbursed  by  a. rate  on  the  Level,  which 
baa  been  so  found  to  be  benefitted  by  it.  It  appears  all  through  CaUWr 
Treatise,  by  writs  in  the  Regi8ter(&),  by  -several  cases  in  Lord.  Coke'i  Be« 
port8(c),  and  even  by  tbe  stat.  23  H.  8.  c.  5,  that  tbe  general  anm  of 
repairing  sea  banks,  Ak.  was  not  laid  by  that  statute  but  arose  out  of^ 
the  ancient  prerogative  of  die  Grown.  For  at  common  law,  the  King  was 
bound  to  save  and  defend  the  realm  from  the  dangers  of  the  sea  as  well  as 
against  enemies ;  and  commissions  of  inquiry  were  used  to  be  granted  for 
this  purpose.  And  in  case  of  damage  by  extraordinary  tempest,  which  su* 
peraeded  the  obligation  of  individuals  to  repair,  it  seems  that  the  Crown  used 
to  make  the  repairs,  and  aftprwards  the  expences  were  levied  upon  the  Levei 
by  a  rate.  The  relations  therefore  of  the  statute  of  H.  8,  do  not  affect  the 
operation  of  this  decree;  because  the  thing  decked  has  been  done';  the  tie* 
cvee  remains  conclusive  evidence  on  record  of  the  oUigation  of  the  persons^ 
having  lands,  &c.  in  the  Level,  to  repair  the  wall  in  question-;  and  the  ending- 
of  one  commiasioQ  cannot  do  arway  tne  right  of  another  to  enforce  the  obliga- 
tion. Assuming,  therefore,  (or  the  present  argument,  that  tbe  validity  of  that 
decree  cannot  now  be  controverted  for  any  of  the  causes  returned  by  the  de- 
fendants, the  obligation  itself  stands  admitted,  and  there  is  nothing-  further  for 

(a)  Oply.so  mach  of  the  arxnmest  oa  either  lide  if  noticed  -as  applSee  to  the  preliminary 
poist  iouMted  by  tiie  Coq^:  on  which  atoae  the  jndgmtot  altioiatety  turned. 
<*>  T&n  are  referred  Id  ia  le  Rep.  141,  b.^  14a.    Register,  127,  8.  - 
<c)  Vide  JTftgAiey'f  esee,  Vk  Rep.  140,    The  eaes  of  tbe  itfe  ^  El^^ik.   Mlrsadl 
*     I  there  rsCenad  to. 
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the  comtnissiooera  to  ioqoire  of.  Th^  reason  why  the  etatate  of  H.  8,  aiid  oth* 
er  stalutee  were  passed^  was,  because  new  powers  were  given  from  time  to 
time  JO  the  King's  commissioners,  which  they  had  not  at'  common  law ; 
amongst  others,  that  oi  making  general  statutes  and  ordinances  from  time  to 
ti^e,  to  opeiBte  prospectively  :  such  also  is  the  power  given  to  them  td  in- 
quire by  the  o^ths  of  a  jury  by  whose  default  the  damage  happened,  and 
what  persons  have  lands  wliich  might  be  hurt  bv  the  inundation,  or  benefitted 
by  the  banks,  &:c.  The  7th  sect,  of  the  stat  23  H.  8,  gives  the  .commission- 
ers power,  to  make,  and  ordain  iawt^  and  &rdinancest  and  decrees;  which 
word  "  decrees**  must  *be  there  construed  synonimously  with  laws  and  orJin^ 
antes  ;  i..e»  such  decrees  as  are  of  a  general  nature,  containing  matter  of  jmb- 
lie  regtilation,  like  the  by-laWs  of  a  corporation.  For  the  statute  goes  on  to 
give  them  power  to  amend  or  repeal  the  same  laws  and  ordinances  ;^  which 
never  could  be  intended  to  include  decrees  made  in  particular  causes,  whether 
executed  in  whole  or  in  part :  and  €aUis{a)  considers  that  a  decree  once  giv- 
en it  finUl :  unless  indeed  reversed  for  erro^p ;  or,  according  to  the  more  mod- 
ern practice,  by  a  commissioh  of  review.  *  Then  the  17th  section  provides 
**  that  such .  laws,  acts,  "  decrees,  and  ordinances"  (seeming  to  consider  them' 
**  all  in  the  nature  of  general  laws,  &c.)  *'  made  by  the  commissioners,"  shall 
stand  **  good  apd  eflfectual  and  be  put  in  due  execution  so  long  Hme  as  their 
**  commission  endoreth,  and  no  longer  z  except  the  said  laws  and  ordinances 
**  be  made  and  engrossed  in  parchment,  and  certified  under  the  seals  of  the 
**  said  commissioners  into  the  Court  of  Chancery,  and  then  the'  king's  royal 
**  assent  be  had  to  the  same."  The  latter  part  of  the  clause  shews  that  the 
laws,  ice,  intended  t6  be  put  in  parchment  and  to  be  sanctioned  by  the  king, 
were  such  as  being  of  a  general  nature  required  publicity,  and  could  not  be 
intended  of  particular  decrees,  which  are  there  used  synonimously  with  ordin^ 
anceSf,  By  that  act  the  commission  was  only  to  endure  for  three  years ;  but 
it  was  extended  to  10  years  by  the  stat.  13  Elisr.  c.  9.  s.  1. :  and  that  enacts, 
«*ibat  all  such  laws,  ordinances  and  cojutituiions,'*  (omitting  decrees}  as  shall 
be  made  by  force  of  any  sudh  commission  **  and  written  in  parchment  indent- 
*<ed,  and  under  the  seals  of  the  commissioners,  &c.  shall,  without  any  eer-' 
«*  tifkate  thereof  to  be  mada  into  Chancery,  and  without  the  Royal  assent* 
**  doutmue  in  full  force,  notwithstanding  any  determination  of  any  such  com- 
*<  mission  by  supersedeas,  until  the  same  laws,  constitutions,  and  ordinances 
**  shall  be  altered,  repealed,  or  made  void  by  the  commissioners  after  to  be 
** assigned,"  ^.  .Some  of  these  laws,  &<5.  might  affect  strangers  to  the  Lev^ 
el  'ft  and  therefore  such  a  power  coiild  only  be  given  by  act  of.  parliament. 
The  laws  and  customs  of  Romney  Marsh  are  referred  to  by  the  stat.  of  H.  8. 
as  a  model;  which  laws  and  customs  appear  to  be  coeval  with  .the  common 
law;  and  probably  those  or  similar  customs  prevailed  in  other  Levels  subject 
to  the  same  danger.  The.  mischief  ^nd  inconvenience  of  extending  these 
statutable  provisions,  as  to  the  duration  of  general  l&ws,  &c.  to  particular  de- 
crees, would  be  exceedingly  gretkt ;  for  the  persons  who  advanced  their  mon- 
ey upon  the  laith,  and  undier  the  order,  of  the  decree  in  question,  acted  un- 
der a  competent  authority  at  the  time,  and  might  have  been  punishable  for 
disobedience :  but  if  the  decree  be  not  final  and  binding  on  the  Level,  or  if 
it  be  even  optional  in  the  new  commissioners  whether  or  n<H  they  will  now 
enforce  it ;  those  persons  may  be  left  without  protection  for  the  acts  they 
have  done  by  virtue  of,  the  decree,  and  without  remedy  for  their  reimburse- 
ment. How  can  they  be* prepared  to  go  before  a  new  jury,  and  originate  all 
^ese  proceedings  again  after  the  lapse  of  so  many  years,  and  with  the  proba* 
bility  of  many  of  their  witnesses  being  dead?  By  the  same. rule  it  might  be 
necessary  to  justify  acts  done  under  ^roier  commissions  hsl(  ^century  ago. 
The  ascertainment  of  the  right  or  obligation  on  the  Level,  iknd  the  amount  of 
the  sum  to  be  expended  on  the  repair,  are  the  essential  parts  of  the  decree ; 

(•)  Call,  on  Sew.  287.  and  vide  ib.  S16,  217. 
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and  these  are  execnted.    The  latter  part  of  it,  directing  the  reimbanement  hj 
a  rate  oa  the  Leve),  ;s  merely  a  legal  consequence  of  the  other. 

'DatnpieTt  conirei;  after  premising,  that  if  there  were  any  faili:gre  of  juris- 
diction  the  new  commissioners  would  be  exposed  to  actions  of  trespass  by 
every  person  on  whom  the  rate  was  attempted  to  be  levied  ;  cofatended  in  sup- 
port of  the  prelifninaxy  objection,  that  the  d^ite  of  the  29th  of  June  1799, 
could  not  be  enforced  by  them  after  more  than  a  year  from  the  expii^tion  of 
the  old  commission  under  which  that  decree  was  made.     The  words  of  ihe 
statute. of  Hen.  8.  are  very  precise ;  that  "  the  laws, acts,  decree^  and  ordinances 
**  made  by  the  commissioners,  &c.  shall  stand  good,  &c.  and  be  put  in  due  exe- 
'^  cution  90  long  tims  as  their  commission  endurfth,  and  no  longer.**    thete 
is  no  reason  for  putting  a .  different  interpretation  upon  the  word  decrees,  as  it 
there  stands,  than  its  ordinary  sense  imports ;  and  so  it  is  considered  by  Gallis, 
Callis,  284, 5,  6 :  for,  from  the  subject-matter  of  these  decrees  affecting  the 
whole  Level,  they  partake  of  the  nature  of  general  laws  and  ordinances.     And 
though  some  inconveniences  may  ensue  from  limiting  their  eiiect    to  the 
deration  of  the  commission ;  yet  there  is  an  obvious  advantage  on  the  other 
hand  in  stimulating  the  commissioners  to  carry  their  decrees  into  speedy  exe- 
cution, and    finish   their  proceedings  within  the    term    of   their  commis- 
sion ;  ib  order  that'  those   for  whose  immediate  benefit  the  burthen  is  impos- 
ed may  be  the  persons  to  bear  it,  add  not  leave  it  to  be  borne  by  others  suc- 
ceeding to  them,  who  may  be  more  remotely  benefited  by  the  works.     But 
at  any  rate  a  method  is  provided  i>f  preventing  the  failure  of  justice  in  any 
particular  case,  by  ingrossing  the  decree  in  parchment,  and  certifying  it  into 
Chancery  under  the  seals  of  the  (^ramissioners,  and  procuring .  the  king% 
assent  to  it     The  l^t  sect,  of  the  stat.  13  Eiiz.  c.  9,  only  dispenses  with  the 
certificate  and  royal  assent  to  such  laws,  ordinances,  and  constitutions,  where 
the  commission  is  determined  by  supersedeas^  until  altered  or  Repealed  by  the 
subsequent  commissioners :  and  the  2d  sect.)  only  provides  that  after  the  end 
of  10  yeai:^  from  the  teste  of  any  commission,  all  'sach  laws,  ordinances,  and 
constitutions  as  were  made  by  virtue  of  it,  and  written  in  parchment^  indented^ 
imd  seeded,  as  before  mentioned,  without  certificate  or  the  royal  assent,  sball 
continue  in  force  for  one  year  next  ensuing  the  end  of  the  10  years :  and  dur- 
ing that  year  power  is  given  to  the  justices  of  peace  to  execute  the  powers  of 
the  former  commissioners,  unless  in  the  mean  time  a  new  commission  issue : 
which  was  to  enable  the  justices  in  cases  of  paritcular  urgency  to  finish  what 
might  have  been  left  undone  for  want  of  time  under  the  expired  commission. 
But  is  this  case  is  not  shewn  to  be  within  the  latter  statute,  it  must  be  govern- 
ed by  the  general  provision  of  that,  of  Heh.  8.     The  authority  of  CaUis^ 
Gallis,  286,  is  express,' that  "  all  other  laws  and  ordinances  of  sewers  which 
are  but  made  and  writ  in  paper ;  or.  which  be  but  in  parchment,  and  not  in- 
dented ;  or  which  be  indented  also,  if  not  sealed ;  continue  in  force  no  longer 
than  that  commission  continuetb  by  the  power  whereof  they  were  made." 
Besides,  here  was'B  discontinuance  in  point  of  time  between' the  expiration  of 
the  justices'  year  and  the 'issuing  of  the  new  commission.     Then  the  mischief 
suggested  of  making  persons  trespassers  by  relatfon  could  not  happen ;  for 
whatever  was  done  under  a  valid  decree,  while  the  commission  undef  which 
it  was  made  continued  in  force  and  for  one  year  afterwards,  would  be  always 
justifiable:  but  nothing  remaining  afterwards  to  be 'done  could  be  justified 
under  a  new  commission :  )ind  here  the  most  important  part  of  all,  namely* 
the  levyitig  the  money  by  a  rate  on  the  Level  remains  still  to  be  done. 

Lord  ELLBNBoaouoH,  G.  J.,  said,  that  this  was  a  point  of  great  importance 
and. novelty,  and  they  would  consider  of  it.  The  case  accordingly  stood  over 
till  this  termt  when  his  Lordship  delivered  the  judgment  of  the  Court. 

This  came  before  the  court  on  a  return  made  by  the  commissioners  of  sew- 
ers to  a  writ  of  mamdamiUs-  commanding '  them  to  make  a  rate  on  all  persons 
holding  messuages,  landsy  ter  -^ments,  and  hereditaments  within  the  I^vel  of 
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HunUpillf  which  have  or  may  have  hart  or  damage  bjr  ioimdattOB  of  the  isa 
for  want  of  a  sufficieot  sea  wall,  or  who  may  have  benefit  by  preventing  sioh 
inundation;  for  repaying  to  the  MditqniB  ot  Buekinghmmj  John  Tytfte  ^Esq, 
Henry  Gquld  Clerk,  Robert  Jejfer^y  and  Joitpk  Hanbwn^^  the  earns  of  money 
respectively  expended  and  paid  by  them  to  the  collector,  beyond  dieir  propor- 
tions of  the  eipenditure  in  making  a  eea  waH  or  bank.  On  the  &ce  of  the  re- 
turn it  appears,  that  a  former  commission  of  sewers  issoed  tinder  the>gTeat 
seal,  dated  the  13ih  of  AprU  1795.  That  the  commissioners  acting  under 
that  compdissioo,  at  a  court  of  sewers  held  on  the  29th  of  Jmme  1799,  did 
make  an4  ordain  ,a  certain  order  and  decree  under  their  hands  and  seals 
whereby  the^  ordered,  decreed,  directed,  and  appointed,  that  a  new  sea  wall 
should  be  built,  arid  that  all  and  every  person  and  persons  who  had  or  held 
any  messuag^,  lands,  tenements,  and  hereditanents,  within  the  Level  of 
HuntspUl,  which  had  or  might  have  any  hurt,  loss,'  or  disadrantage  by  inun- 
dations of  the  sea  there,  for  want  of  a  sufficietit  wall  there,  or  which  had  or 
might  have  any  benefit  by  preventing  such  inundations,  ought  to  be  vcharged 
with  the  erecting  and  building  such  wall.  And  the  commissioners,  at  the 
said  cour^,  did  by  their  said  decree  further-  ord6r,,t]|at  the  Marqais  of  Buek- 
ingiavif  and  the  ether  persons  named  in  the  order,  should  pay  to  the  Collector 
the  sum  of  3000^  Is,  IQd,  which  they  adjudged  to  be  the  expence  of  erecting 
the  said  wall,  in  certain  specified  proportions ;  which  sunu  were  to  be  repaid 
to  them,  out  of  the  sums  to  be  raised  by  virtue  of  a  rate  or  assessment  to  be 
thereafter  made.  That  iu  pursuance  of  that  order  and  decree,  great  part  of 
the  new  sei^  waH  had  been  built,  and  great  part  of  the  said  sam  of  30002. 
Is,  lOi.  has  been  laid  eat  about  the  building  it  That  the  former  commis- 
sion of  sewers,  under  which  the  commissioners  made  the  above  order  and 
decree,  expired  oa  the  13th  of  April  1805,  according  to  the  provisions  of 
the  statute.  That  a  year  after  its  expiration,  a  new  commission  of  seweca 
issued,  dated  15th  of  April  1806^  appointing  the  defendants  commission- 
ers; and  that  the  ocder  and  decree,  or  that  part  of  it  which  jdirected  all 
persons  who  had  messuages,  lands,  tenements,  and  hereditaments,  with- 
in the  Level,  which  might  have  loss  by  inundation,  or  benefit  by  the 
wall,  to  be  charged  with  the  erecting  it,  had  not  been  carried  into  exe- 
cution during  the  10  years  continuance  of  the  commission,  or  during  the 
year  which  elapsed  between  the  expiration  of  that  commission  and  the 
issuing  of  the  present  commission.  Upon  these  facts  so  appearing  oa 
the  writ  and  return,  the  question  is,  Whether  the  commissioners  under 
the  pre9ent  commission  have  aatbority  to  carry  into  execution  or  enforce 
the  order  and  decree  of  the  late  .commissioners,  by  making  a  rate  on  the 
several  persons  holding  lands,  &c  within  the  Level,  is  required  by  the  writ 
of  mandamus  f  And  we  think  they  have  not  The  stat  23  H.  8.  c.  5.,  di- 
recting the  form  of  the  commission  of  sewers,  and  the  powers  of  the  commis- 
sioners, provides  by  section  17,  that  such  laws^  acts,  decreet,  and  ordinances,  as 
shall  happen  to  be  made  by  4he  said  commissioners,  shall  stand  good  and  ef- 
fectual, and  be  put  in  due  execution,  jo  Zbn^ /tmc  as  their  commission  endureth, 
and  no  longer  ;  except  the  said  laws  and  ordinances  be  made  and  engross- 
ed in  parchment,  and  certified  under  the  seals  of  the  said  copmissioners  into  the 
King's  Court  of  Chancery^  and  then  the  king's  royal  assent  be  had  to  the  same. 
The  Stat  23  H.-8.  c.  5.  was  made  to  endure  for  20  .years  only.  The  stat 
,3  and  4  Ed.  6.  c.  8.  makes  the  stat  of  Hen.  8.  perpetual :  adding  thereunto, 
that  every  commission  of  sewers  thereafter  to  be  awarded  shall  continue  for 
the  term  of  5  years  next  after  the  teste  of  such  commission,  unless  the  same 
commission  shall  otherwise.be  discharged  within  the  same  time  by  superm^ 
deas,  Thea  came  the  stat  13  Eliz.  c.  9.,  which  enacts  that  all  commissiona 
pf  seweirs  shall  stand  and  continae  in  force  for  10  y^ars  next  ensuing  the  date 
of  every  such  commission,  unless  the  same  be  re|[»ealed  or  determined  by  rea- 
son of  any  Dew  cpmmissioa  in  that  behalf  mada,  or  by  supersedeas..  And  all 
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such  Iaw;s,  ordifiance?,  and  constitutioDs,  as  shall  be  duly  made  by  force  of  any 
such  commissioQ,  according  to  the  effect  and  tenor  limited  in  any  former  stat« 
ute  touching  commisslpners  of  sewers,  and  being  writUn  inpareAment  indent* 
ed^  and  under  the  seals  of  the  said  commissioners  or  six  of  them,  shall,  without 
any  certificate  to  be  made  into  the  Court  of  Chancery,  and  without  the  royal 
assent,  stand  and  continue  in  full  force  and  effect,  notwithstanding  any  deter- 
mination by  mpersedeas^  until  such  time  as  the  same  laws,  constitutions,  and 
ordinances  shall  be  altered,  repealed,  or  made  void  by  the  commissioners  after 
to  be  appointed.  Sect.  2.  provides,  that,  after  the  end  of  10  yea?e  from  the 
teste  of  a  commission  of  sewers,  all  such  laws,  ordinances,  and  constitutions* 
as  were  made  by  virtue  of  such  commission,  and  written  in  parchment^  indent* 
ed  and  Meated^  as  aforesaid,  without  certificate  thereof,  or  royal  assent  had, 
shall  continue  in  force  for  one  year,  notwiihstandin?  the  determination  of  the 
commission  by  the  expiration  of  10  years ;  and  tne  justices  of  peace  shall 
duiing  that  year  have  power  to  execute  the  same.  Provided,  that  if  a  new 
commission  issue,  the  power  of  the  justices  shall  cease.  In  the  present  case 
the  commission  of  sewers,  under  which  the  commissioners  acted  who  made 
the  order  or  decree  in  question,  and  which  is  attempted  to  be  enforced  by  this 
writ  of  mandamtiSt  continued  in  force  for  the  space  of  10  years  from  the  date 
of  it ;  viz.  from  the  13th  of  April  1795  to  the  I3th  of  April  1805 ;  and  after 
its  expiration  a  year  intervened  before  the  date  of  the  new  commission,  15th 
April  1806.  So  that  under  the  above  stat.  of  the  13th  of  Elia.  all  laws,  or- 
dinances, and  constitutions,  though  written  in  parchment  indented  and  sealed, 
(which  was  not  the  case  of  the  order  in  question,)  had  ceased,  and  were  no 
longer  in  force  at  the  time  of  issuing  the  present  commission.  Is  then  the 
order  and  decree  of  the  29th  of  JuTte  1799,  made  and  ordained  by  the  late 
commissioners  as  stated  in  the  writ  and  returns,  an  "  aeti  decree,  law^  ordi* 
nance  or  conetitutton,^  within  the  meaning  of  the  several  acts  of  parliament 
above  referred  to  ?  The  statute  of  Hen.  8.  using  the  terms  Uiws,  acts,  decrees, 
and  ordtTianees  ;  and  the  statute  of  Eliz.  usiqg  the  words  laws,  ordirupues  and 
tonstUutions,  On  the  part  of  thS  prosecutors  of  the  writ  it  has  been  argued, 
that  decrees,  laws,  and  ordinances,  mentioned  in  the  statutes,  meaq  laws  of 
general  regulation,  and  not  orders  and  decrees,  such  as  the  one  in  question, 
which  is  in  the  nature  of  a  judgment.  That  to  construe  it  otherwise,  and  to 
hold  that  the  order  and  decree  is  no  longer  binding  after  the  expiration  of  the 
commission,  would  be  to  subject  all  who  have  acted  under  such  order  and  de- 
cree to  actions  against  them,  in  which  they  could  not  justify  under  such  ex- 
pired order.  But  we  do  not  find  any  authority  cited  for  this  distinction.  The 
acts  of  parliament  meqn  to  express  the  same  things  by  the  diflferent  words 
used  :  the  laws,  acts,  decrees,  and  ordinances  mentioned  in  the  act  of  H.  8. 
must  mean  the  same  thingli  as  laws,  ordinances,  and  eonstitutions,  mentioned 
in  the  act  of  Queen  Elvfabeth;  and  nothing  is  to  be  found  in  the  acts  of  par- 
liament to  restrain  the  generality  of  the  expressions.  And  it  does  not  seem 
as  if  any  danger  were  to  be  apprehended,  thai  those  persons  who  had  acte^ 
under  the  decrees  of  the  commissioners,  during  the  existence  of  the  commis- 
sion, or  while  the  decrees  continued  in  force,  would  be  subjected  to  actions  s 
for  they  would  be  in  the  situation  of  persons  who  had  acted  under  the  author- 
ity of  a  law  while  it  was' in  force,  which  had  since  expired ;  but  which  was  ojt 
force  to  protect  them  during  the  time  they  had  acted,  and  required  its  protec? 
tion.  As  to  so  muefa  theref<N%  of  the  deeree  as  has  been  acted  upon  and  carried 
into  execution  during  the  time  of  the  late  commissioners,  it  is  efTectunl ;  and 
what  has  been  done  under  it  has  been  done  under  a  competent  authority : 
soch  part  of  it  as  has  not  been  carried  into  execution  cannot  now  be  enforced 
on  the  foot  of  that  order  or  decree,  because  it  has  ceased  to  have  any  authori- 
ty ;  and  application  must  therefore  be  made  to  the  new  commissioners  to  re- 
enact  it.  For  these  reasons  we  are  of  opinion  that  the  return  to  the  mand^* 
pius  is  good,  nnd  paust  be  allowed. 
Vol.  V.  10 


74  CASES  IN  MICHAELMAS  TERM 

The  King  t^.  The  Inhabitants  of  St.  George,  MiddleMX. 

9  Eait,  127.    NoY.    26,  1807. 

Bjr  the  eoiutraction  of  the  atit.  39  gi  40  6.  8.  c.  47,  the  London  Dock  Compenj  are  ImbTe, 
e^en  dnring  the  firit  12  years  of  their  establiahroent,  to  be  rated  for  the  fan-  aDDoal  TalBe  of 
their  loarc/tOSMi  and  other  worka  which  are  finished  and  prodactive,  tboDcfa  all  the  worka 
directed  by  the  act  be  not  completed.  Bot  such  completed  works  most  under  sach  ciream« 
stances  be  rated  for  their  value  at  the  rate  of  9  1-2^.  io  the  pound,  sach  being  the  rate  calcu- 
iated  upon  by  the  Legislature  to  raise  189/.  8«.  Id,  per  quarter  upon  8966/.  the  average  rent 
for  W  years  preceding  the  act  of  parliament  on  the  premises  destroyed  by  the  company  m 

,  making  their  works ;  and  which  quarterly  sum  the  company  were  at  all  events  bound  to  pay  to 
the  porbh  daring  the  12  years,  or  until  the  works  were  completed,  whether  those  works  were 
productive  or  not.  But  when  productive  beyond  that  sum,  the  surplus  is  to  be  taken  io  the 
first  instance  by  the  company  in  order  to  reimburM  themselves  what  they  may  have  ad- 
YBOced  to  the  parish,  to  make  good  the  deficiencies,  before  any  such  productive  surplus 
existed,  until  the  company  shall  be  reimbursed. 

Therefore,  until  these  purposes  are  effected,  a  rate  made  on  the  tnereased  real  value  of  tho 
dock  premises  at  more  than  eight  pence  half  penny  in  the  pound,  or  a  rate  of  eight  pence 
half  penny  io  the  pound  on  the  old  average  value  of  the  premises  before  the  erectioo  of 
the  company's  works,  and  below  the  increased  value  of  the  new  works,  is  in' either  case 
bad. 

A  RATE  was  made  and  allowed  oo  the  30th  of  M(^  1806,  for  the  relief 
of  the  poor  of  the  parish  of  St.  George,  io  the  county  of  Middlesex,  io  which 
the  London  Dock  Company  were  assessed  for  warehouses  and  erections  within 
the  scite  of  the  London  Docks,  and  for  the  docks,  in  the  sum  of  97^.,  being 
a  rate  of  Is.  3d,  in  the  pound  upon  an  annual  value  of  15,600Z. ;  from  which 
rate  the  London  Dock  Company  appealed  to  the  Sessions,  who  allowed  the 
appeal,  and  amended  the  rate,  by  reducing  the  assessment  on  the  company  to 
139Z.  8s.  Id.,  subject  to  the  opinion  of  this  Court  on  the  following  case  : 

In  pursuance  of  the  stat.  39  &  40  Geo.  3.  c.  47,  a  basin,  a  large  dock,  and 
an  extensive  ^uay,  have  been  constructed,  and  several  warehouses  erected, 
within  the  limits  mentioned  in  that  act.  On  the  11th  of  January  1806,  three 
of  the  Lords  Commissioners  of  the  Treasury  certified,  that  the  several  icorks 
following,  viz.  the  basin  at  Bell  Dock,  the  dock  communicating  therewith,  th« 
tobacco  warehouse,  and  certain  other  warehouses,  vaults  and  quays  particular- 
ly enumerated,  all  situated  within  the  premises  belonging  to  the  company, 
were  then  so  far  completed  as  to  be  fit  and  proper  in  every  respect  for  the  re- 
ception of  tobacco,  rice,  wine,  brandy,  geneva,  and  other  spirits  :  which  certifi- 
cate was  published  in  the  London  Gazette,  and  in  two  morning  papers  usually 
circulated  in  London,  on  the  following  day.  On  the  29th  of  May  1805,  a 
similar  certificate  was  made,  and  duly  published  on  the  following  day,  relative 
to  the  warehouse  No.  3.,  on  the  north  side  of  the  dock.  On  the  17th  of  May 
1806,  a  similar  certificate  was  made,  and  duly  published  on  the  following  day, 
relative  to  the  warehouses  No.  2.  and  5,  on  the  north  side  of  the  dock,  and 
the  vaults  underneath,  &c.  and  the  quay  in  front  of  the  same.  And  on  the 
Ist  of  June  1805,  a  similar  certificate  was  made,  and  published  on  the  follow- 
ing day,  relative  to  the  warehouse  No.  4.  on  the  north  side  of  the  dock, 
the  vault  underneath  it,  and  the  quay  in  front  of  the  same.  On  the  31st 
of  January  1805,  the  principal  dock  and  outer  basin  was  opened  for  the  re- 
ception of  shipping ;  and  from  that  time  down  to  the  making  of  the  rate, 
ships  were  received  in  the  dock  and  basin,  and  their  cargoes  unloaded  on  the 
auays,  and  great  part  stowed  in  the  warehouses ;  and  the  rates  prescribed  by 
tne  statute  for  dockage,  quayage,  wharfage,  &c.  were  paid  there  to  the  London 
Dock  Company.  In  January  1806,  a  dividend,  pursuant  to  the  statute,  of 
two  and  a  half  per  cent,  and  property  tax  thereon,  was  declared  and  paid. 
The  capital  upon  which  dividend  was  paid  exceeds  ],200,000Z.  On  the  1st 
of  Sept.  1804,  a  warehouse  for  tobncco,  being  part  of  the  said  warehouses, 
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ivts  agreed  to  be  let  by  the  London  Dock  Company  for  15,600^  per  ann,  gross 
rent ;  the  company  paying  all  taxes :  such  rent  to  commence  from  the  1st  of 
J^.  1805:  and  the  compahy  received  the  said  rent  from  the  last-mentioned 
date  until  the  making  of  the  said  rate.  The  said  tobacco  warehouse,  and  the 
dock  and  qaay,  and  the  said  warehouses  Nos.  1,  2,  3,  4,  and  5,  on  the  north 
side  of  the  dock,  and  the  basin,  are  all  within  the  parish  of  St,  George^  and 
are  of  a  higher  annual  value  than  the  sum  at  which  the  company  are  assessed 
for  the  same.  The  act  of  parliament  empowers  the  company  to  purchase  a 
rery  large  extent  of  ground,  comprising  about  96  acres;  of  which  about  50 
only  are  yet  used,  and  it  is  intended  to  use  the  remainder.  Various  works  are 
now  in  their  progress,  and  carrying  into  execution  with  as  much  expedition  as 
the  nature  of  the  case  will  allow.  Of  19  warehouses  within  the  parish  of  St. 
George^  begun  before  the  date  of  the  rate,  six  only  (including  the  tobacco 
warehouse)  were  then  finished*,  and  in  use.  Another  entrance  to  the  dock  at 
Che  Hermitage  remains  to  be  made ;  and  the  company  are  now  treating  with 
the  proprietors  of  the  land  adjoining  for  the  purchase  of  the  same.  From 
Midmmmer  1801  until  the  making  of  the  rate  appealed  against,  the  London 
Dock  Company  paid  the  parish  of  St.  George  139Z.  8s.  Id.  quarterly ;  the 
same  being  calculated,  pursuant  to  the  directions  of  the  statute,  on  an  average 
of  the  produce  of  the  poor*s  rate  for  10  years  preceding  on  the  premises  de- 
stroyed by  the  company..  It  was  afterwards  added  to  the  case,  that  the  parish 
has  not  yet  reimbursed  the  company  any  part  of  the  sums  advanced  by  the 
company  to  the  parish  in  respect  of  the  deficiencies  in  the  assessments  for  the 
poor  rates.  And  the  company  has  not  paid  either  the  rate  in  question  or  any 
subsequent  rate. 

The  case  was  argued  in  last  Trinity  term,  by  Beit,  Seijt.,  Garrow,  Hoi* 
roydy  Pooley.nnd  Bosanquet  for  the  Company ;  and  by  The  Attomey^Generdl^ 
Gumey,  and  Gleed,  for  the  parish.     And  now 

Lord  Ellbnboroitoh,  C.  J.  delivered  the  opinion  of  the  Conrt.  This 
matter  comes  before  the  Court  on  a  motion  to  quash  an  order  of  sessions, 
allowing  an  appeal  of  the  London  Dock  Company  against  a  role  made  for  the 
Telief  of  the  poor  of  the  parish  of  St.  George,  tdiddluex,  by  which  the  company 
were  assessed  for  warehouses  and  erections  within  the  scite  of  the  Lvndon 
docks,  and  for  the  docks,  in  the  sum  t)f  975^. ;  being  a  rate  of  \$.  3^.  in  the 
pound  upon  an  annual  value  of  15,600Z. ;  and  reducing  the  rate  on  the  com* 
pany  to  139^  8i.  7^,  subject  to  the  opinion  of  this  Court  upon  a  case  stating, 
among  others,  the  following  facts ;  to  which  it  is  sufficient  to  advert  in  giving 
the  judgment  of  the  Court.  In  pursuance  of  the  stat.  39  &  40  Geo.  3.  c.  47, 
a  basin,  a  large  dock,  an  expensive  quay,  and  several  warehouses,  having 
been  erected  within  the  limits  mentioned  in  the  act,  three  of  the  Lords  Com- 
missioners of  the  Treasury  on  the  12th  of  Jan.  1805,  and  on  the  24th  of 
May  in  the  same  year,  made  certificates,  that  a  basin,  certain  docks,  quays, 
and  warehouses,  mentioned  in  those  certificates,  were  so  far  completed  as  to 
be  fit  and  proper  for  the  reception  of  certain  commodities  therein  mentioned  ; 
which  certificates,  were  published  in  the  Lo^vdon  Gazette.  That,  subsequent 
to  these  certificates,  ships  had  been  received  into  the  docks,  their  cargoes  un- 
loaded on  the  quays,  stowed  in  the  warehouses,  and  the  rates  prescribed  by 
the  statute  for  the  dockage,  quayage,  wharfage,  &c.  paid  to  the  company. 
That  various  works  are  now  in  their  progress,  and  carrying  into  execution 
with  as  much  expedition  as  the  nature  of  the  case  will  allow.  That  of  nine- 
teen warehouses  begun  before  the  making  the  rate,  six  only  were  then  finish- 
ed and  in  use ;  and  that  another  entrance  dock  at  the  Hermitage  remains  to 
be  made.  And  that  from  Midsummer  1801,  until  the  making  the  rate  appeal- 
ed against,  the  company  have  paid  the  parish  139Z.  8s.  7d.  quarterly :  the 
same  being  calculated  pursuant  to  the  directions  of  the  statute  on  the  premi- 
ses destroyed  by  the  said  company :  being  at  the  rate  of  8  l*2i,  in  the  pound 
per  quarter  upon  3966/.,  the  average  rental  calculated  upon  the  ten  years  pre- 
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.  ceding  the  act  of  parliaineDt  j  and  the  rate  appealed  against  helng  at  the 
TBte  of  I5d.  in  the  pdund  upon  a  rental  of  15,600Z.  And  it  is  further  stated, 
hy  an  addition  to  the  case,  that  the  parish  has  not  yet  reimbursed  the  com- 
pany any  part  of  the  sums  which  have  been  advanced  by  them  to  fhe  parish 
in  respect  of  the  deficiencies  in  the  assessments  for  the  poor*s  rates. 

Upon  this  case  two  questions  have  been  made,  1st,  Whether,  difring  the 
space  of  12  years  from  the  passing  the  stat.  39  and  40  Geo.  3.,  the  cempany^ 
are  exempted  from  paying  a  larger  sum  than  the  average  produce  of  the 
poor's  rate  from  Lady-day  1790  to  Lady-day  1800,  if  all  the  works  directed 
by  the  act  be  not  completed ;  though  others  of  the  works  should  be  finished,, 
and  be  productivev  And,  2dly,  Although  the  company  during  such  period,, 
and  under  such  circumstances,  may  not  be  liable  to  pay  a  larger  sum  for  the 
docks  and  quays  i  whether  they  be  not  liable  to  pay,  on  account  of  the  ware- 
houses they  have  built,  a  further  sum  beyond  9uch  average  rate.  And  with 
respect  to  this  last  question,  we  think  thlit  the  docks,  quays,  and  warehomses 
stand  on  the  same  footing ;  for  the  59th  section  of  the  act,  which  gives  the 
company  a  power  to  receive  rates  and  duties,  gives  them  a  duty  for  every  ar- 
ticle of  merchandise,  which  sha&  be  landed  within  the  dock  premises,  not  ex- 
ceeding the  rate  or  charge  theretofore  usually  paid  in  the  port  of  London,  for 
landing,  loading,  and  housing  ev^ry  such  article,  during  the  year  1798:  fron^ 
whence  it  may  be  fairly  inferred,  that  the  Legislature  meant  that  there  should 
be  buildings  or  warehouses,  in  which  goods  might  be  housed  on  their  being- 
landed  ;  and  that  warebousiis  for  sucb  purpose  were  considered  by  the  Legis-^ 
lature  as  a  part  of,  and  comprehended  within,  the  description  of  the  dock  prem- 
ises. '  As  to  the  first  question  ;  that  depends  on  the  construction  of  the  106th 
section ;  it  is  in  substance  as  follows.  That  during  the  term  of  12  years,  or 
until  the  works  directed  by  the  act  should  be  completed,  the  company  should 
be  liable  to  the  extent  of  the  average  sum  raised  for  the  last  10  years  precede 
ing  the  passing  the  act,  to  make  g^ood  the  deficiency  occasioned  by  the  altera* 
tions,  or  making  the  docks,  and  other  works  and  premises  which  siould  bdong 
thereto.  And  that  when  after  the  act  should  be  carried  into  execution  the  pro- 
dace  of  the  several  assessments  for  all  and  singular  such  houses,  lands,  alid 
hereditaments,  as  should  be  standing  upon,  or  be  paH  of  the  lands  purchased 
for  making  the  Mid  docks  and  other  works,  should  at  the  same  rate  per  pound, 
(that  is,  at  the  rate  at  which  such  average  sum  was  calculated)  raise  a  largefr 
sum  than  the  assessments  from  Lady-day  1790  tb  Lady-day  1800,  in  respect 
to  the  houses  &nd  lands  to  be  purchased  by  the  company,  raised  within  that  pe-* 
riod ;  that  then  thesurpl'us  should,  in  the  first  placet  pe  applied  from  time  to  tim^ 
to  reimburse  the  company  what  they  should  nave  paid  ror,  or  in  respect  of  the 
deficiencies  occasioned  by^  the  alterations  caused  by  making  the  docks  and  oth-^ 
er  worksr  until  the  company  should  be  wholly  reimbursed  and  repaid  all  the 
monies  they  should  have  peiid  on  account  of  the.  deficiencies.  From  this  state* 
ment  of  ths  section  it  appears,  that  its  fitst  object  was  to  indemnify  the 
several  parishes-,  within  which  the  dock  works  Were  carried  on,  from  the 
deficiencies  in  the  rates  which  should  be  cheated  by  the  alterations  made  by 
the  compan]^ '{  Which  alterations  it  was  foreseen  Would  render  a  great  deal  of 
property  unprddluctive  for  a  time,  and  not  the  subject  of  an  assessment. 
And  the  means  by  whieh  it  provided  for  this  object  was  the  imposing  on  th4 
company  an  obligation  to  pay  any  deficiency  to  the  extent  of  an  average  as* 
•essment  for  the  pteceiing  ten  years.  And  had  xhe  act  had  nothing  else  in 
ith  contemplation  than  Ynhking,  as  was  contended,  a  bargain  by  which  the  com* 
.^njr  should  be  bound  lo  pay,  and  the  parish  to  receive,  for  12  years,  or  until 
ike  Works  were  finished^  a  certain  sum,  the  clause  Would  have  stopped  at  the 
)j>rot4so :  instead  of  whic^  it  proceeds  to  provide  tor  its  second  object,  by- 
directing  what  shall  be  done  with  the  surplus,  when,  after  the  act  should  he 
carried  itko  execution,  a  larger  sum  should  be  raised  at  the  same  rate  per 
pound  thaa  the  produce  of  the  several  assessments  on  the  houses  and  lands 
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ptttchased  by  tbe  company.  This  second  object  was  tbe  reimbursing  tbe  com* 
pany  the  sums  they  should  have  paid  on  account  of  the  defiriencies :  and  this 
T^lmburseroetot  was  to  be  effected  by  paying  such  surplus  to  them.  But  as  it 
IS  diear  that  there  could  be  no  surplus,  unless  the  sum  raised  at  the  same  rate 
pet  pound  could  increase,  it  follows  that  the  intention  of  the  Legislature  was, 
thiA  the  docks,  quays,  and  other  new  works,  made  by  the  company,  should  be 
assess^  ;  and  not  th^t  a  sum  equal  to  the  deficiencies,  calculated  on  an  aver- 
age for  the  10  years  before  the  passing  the  act,  should  be  paid  for  the  space  of' 
12  years,  or  until  the  works  directed  Ly  the  act  should  be  completed.  We 
therefore  think  the  intent  of  the  Legislature  was,  that  as  soon  after  the  act 
should  have  been  carried  into  execution,  and  the  docks  became  so  productive 
as,  at  the  same  rate  per  pound  as  that  by  which  the  sum  of  139L  St.  7d.  per 
ouarter  was  raised,  say  at  8  l-^d.  in  the  pound,  to  raise  a  larger  sum  ;  tnat 
tne  docks  and  other  productive  works  should  be  assessed  at  that  rate,  accord* 
ing  to  their  rental,  or  other  rule  observed  in  making  rates.  But  as  it  appears 
in  this  case,  that  the  rate  appealed  against  was  a  rate  of  Is.  3d,  in  the  pound ; 
whereas  the  rate  by  which  the  139/.  8s,  7d.  was  raised  was  at  8  l-2d.  in  the 
pound ;  the  assessment  aj^pealed  against  is  bad,  as  having  been  made  at  a 
Ligher  rate  than  the  act  directs.  And  on  the  other  hand,  as  the  Sessions 
have  reduced  the  sum  to  what  a  rate  of  8  l'2d.  in  the  pound  would  produce 
upon  fi  rental  of  3966/.,  instead  of  reducing  it  to  what  a  rate  of  8  h2d,  in  the 
pound  would  produce  on  a  rental  of  15,606/.' (which  we  assume  to  be  the  fair 
rental  of  the  productive  works)  their  order  is  wrong,  and  must  be  quashed, 
mnd  a  new  rale  be  made :  for  we  think,  that  it  is  evident  from  the  recital  of 
the  1st  section  of  the  stat.  43  Geo^  3.  and  the  statement  of  the  facts  in  this 
ease,  that  the  works  directed  by  the  stat.  39  and  40  Geo«  3.  have  not  yet  been 
completed ;  and  till  then,  or  the  elpiration  of  the  12  years  mentioned  in  the 
utatute,  and  (while  there  is  any  thing  remaining  to  be  paid  to  the  company,) 
the  operation  of  the  lOdtb  section,  on  which  the  goodness  of  thejate  depenHs, 
is  to  continue. 


O'Callaghaii  and  Fagan^  Burviving  Executors  of  Wm* 
StopfonI,  V.  Sir  John  Ingilby^  Bart. 

9  East,  186.    Nov.  26,  1807. 

1.  When  tenant  for  life  conveyed  eetatee  lo  tinsteee  for  99  years,  if  he  tboold  so  long  live, 
m  tmtt  to  ra'we  mAiey  b^  the  grant  of  annoities  for  his  life  ;  and  aAerwardt  he  and  the 
trntteei  granted  a«  aonoity  to  one  by  deed,  reciting  the  former  conveyance  to  the  trosteea  ; 
it  is  not  oeceasanr  by  the  amiaity  act  17  Geo.  S.  c  26.  to  inrol  a  memorial  of  the  trost  deed ; 
it  not  being  **  a  deed,  iiiatroBient,  or  amarance  whereby  any  annuity  u  granief^**  but  »n\y 
«  deed  of  conveyance  to  those  who  afterwards  granted  the  annoity,  and  constituting  their 
«itie  to  the  estate  chorged  therewith. 

2  Where  the  memorial  of  a  bond,  conditioned  to  secure  an  annnfty.  recited  in  tile  condition 
an  indenture  between  the  same  pirties,  and  part  of  the  same  aasonince,  which  sinted  the 
annuity  to  be  grantnd  '*  for  the  price  of  18U0^.  which  said  sum  of  1800/.  wm  paid  bYthe 
**  grantee  to  the  grantort  bf  Att  draft  on  R,  and  Co.  his  bankers,  ai  or  before  the  sealing 
**and  delivery  df  the  said  indenture  and  bond  ;"  and  the  memorial  oT  the  said  indenture 
stated  that  the  indenture  wftoessed,  that,  **  in  consideration  cf  ISOOt.  to  the  grantors,  in 
**  hand  paid,  by  tlie  grantee,  and  which  was  paid  to  them  by  kii  draft  on  R.  and  Co.  his 
*'  bankers.  Sic  the  payment  and  receipt  of  which  eaid  1800/.  the  grantors  did  thereby  ac- 
**  knowledge,**  the  annuity  was  granted  :  this  does  sufficieiftly  import,  that  the  eoneidera- 
tion  money  woe  actually  received  by  the  grunton,  throogli  the  medium  of  the  draft,  be* 
fore  the  execution  of  the  deeds  granting  the  annuity  ;  so  as  to  difipeose  with  the  necessity 
of  setting  out  in  the  memorial  the  particulars  of  such  dratl,  with  the  time  of  payment 

S.  The  annuity  act  does  not  require  that  the  estates  charged  with  the  annuity  should  be  spe* 
cilically  set  forth  in  tbe  memorial :  and  therefore  it  is  no  objection  that  the  memorial  only 
•toted  the  annuity  to  be  charged  on  all  the  grantor's  estates  in  tbe  county  of  York^  and  aU 
other  his  premises  conveyed  to  certain  trustees. 
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4.  It  11  no  objection  to  the  memooal  of  the  deed  granting  tlie  annoitj,  that  it  itated  itt  m  geo« 
era!  terms,  to  contain  "  powera  of  dbtreaa  and  entry,  aa  atated  in  the  deed  ;"  for  the  an- 
naitj  act  doea  not  reqnire  aoch  powen  to  be  atated,  except  ao  far  aa  tbejr  cieate  a  traat, 

'  which  brioga  them  within  the  branch  of  the  act  relating  to  tmateea.    Nor, 

5.  Is  the  memorial  reqaired  to  atate  the  covenanta  of  the  graaton  for  the  dne  payment  of  the 
annaity. 

THE  plaintifTs  declared  in  debt  on  two  bonds  to  the  testator,  one  of  them 
dated  the  8th  of  AprU  1794,  in  the  penal  sum  of  3600/.,  conditioned  for  pay- 
ment to  him  of  an  annuity  of  200/.  during  the  life  of  the  defendant :  the 
other  dated  7ih  of  JuTie  1794,  in  the  penal  sum  of  1800Z.  The  condition  of 
the  first  bond,  set  forth  on  oyer,  recited  an  indenture  tripartite,  of  the  same 
date  as  the  bond,  made  between  the  defendant  of  the  first  part,  W.  Morland 
and  T.  Hammersley,  bankers  and  partners,  of  the  second  part,  and  the  testator 
W.  Stopford  of  the  third  part ;  reciting  that  Morland  and  Hammerdey,  ia 
pursuance  of  the  trusts  of  that  indenture,  and  with  the  defendant's  privity, 
nad  contracted  with  Stopford  for  the  «ale  of  an  annuity  of  200/.  to  him  dur- 
ing the  defendant's  life,  and  to  be  secured  in  the  manner  therein  mentioned, 
for  1800/.,  which  Stopford  paid  to  Morland  and  Hammtrdey  by  his  draft  on 
Ramom  and  Co.  his  bankers,  at  or  before  the  sealing  and  delivering  of  the 
said  indenture  and  of  this  bond,  to  be  by  them  applied  upon  the  trusts,  men- 
tioned in  the  same  indenture  ;  the  defendant  then  pleaded,  Ist,  non  est  fao- 
tvm,  2dly,  That  there  was  no  memorial  of  the  bond  enrolled  in  the  Court  of 
Chancery  pursuant  to  the  annuity  act  17  Geo.  3.  c.  26.  3dly,  That  by  inden- 
ture of  the  rith  of  March  1794,  between  the  defendant,  and  Morland  and 
Hammerdey  ;  after  reciting  that  the  defendant  was  seised  of  divers  lands,  dec. 
in  the  county  of  York^  in  the  indenture  particularly  described,  for  his  life  ;  . 
remainder  to  trustees  to  preserve  contingent  remainders,  with -divers  remain- 
ders over;  subject  to  certain  incumbrances  therein  mentioned:  and  further 
reciting,  that  the  defendant  had  granted  to  several  persons  named  in  a  sched- 
ule thereunder  written,  during  his  life,  the  several  annuities  specified  in  the 
said  schedule,  amounting  together  to  1680/.  per  ann, ;  and  that  several  of 
the  annuitants  had  agreed  to  accept  their  purchase  money,  and  surrender  their 
respective  annuities,  so  that  the  same  might  be  merged  and  extinguished  ;  and 
that  others  had  agreed  to  deliver  up  their  then  securities,  and  to  accept  of 
other  securities  in  lieu  thereof,  upon  Morland  and  H(imm«rs/e^  guarantying 
the  payment  during  the  defendant's  life  :  so  that  all  the  annuities  subsisting 
'and  to  be  granted  should  not  exceed  2500/,  per  annum.  And  after  further  re- 
citing, that  the  defendant  had  applyed  to  Morland  and  Hammersly  to  assist 
liim,  and  to  enter  into  the  necessary  securities  with  him  to  guaranty  the  pay- 
ment of  such  annuities  ;  and  in  order  to  indemnify  them  from  all  risk  and  ex- 
pence  thereby,  the  defendant  had  agreed  to  grant  and  demise  to  them  the  sev- 
'eral  premises  thereinbefore  mentioned,  upon  the  trusts  thereinafter  expressed  ; 
which  Morland  and  Hammerdey  had  agreed  to :  the  indenture  witnessed, 
that  the  defendant,  for  the  considerations  therein  expressed,  conveyed  and  de- 
mised to  Morland  and  Hammerdey,  and  their  executors,  &c.  the  aforesaid 
lands,  &c.  for  the  term  of  99  years,  if  the  defendant  should  so  long  live,  upon 
the  several  trusts,  &c.,  and  subject  to  the  powers,  to.  therein  declared,  &c. 
viz.  upon  trust  that  M,  and  J?.,  or  the  survivor,  &c.  should  raise  money  by 
^granting  annuities,  so  as  the  same  should  not  be  less  than  eight  years  pur- 
*chase,  nor  exceeding  in  the  whole,  with  the  former  subsisting  annuities,  2500/. 
per  ann.t  payable  during  the  defendant's  life,  &c.,  and  to  be  issuing  out  of  and 
•charged  upon  the  said  lands,  &c,  thereby  granted  and  demised,  and  to  be  se- 
•cured  by  the  usual  and  proper  powers,  remedies,  and  estates ;  with  powers  of 
redemption.  And  it  was  thereby  agreed,  that  M.  and  H.  should  stand  pos- 
sessed of  and  interested  in  the  said  demised  premises,  and  of  all  sums  raised 
under  the  said  indenture  in  trust,  (1st,)  to  retain  all  their  reasonable  charges 
and  expences :  (2dly,)  To  re-purchase  and  discharge  so  many  of  the  said 
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ficbeduled  mnnuities,  and  to  pay  the  several  debta  doe  from  the  defendant  as 
aforesaid,  io  sach  manner  as  the  defendant  should  think  proper  and  expedient, 
and  direct  or  appoint :  and  after  such  deductions  and  payments,  upon  trust ; 
(3dly)  to  pay  the  surplus  of  the  monies  raised  to  the  defendant,  or  such  per- 
sons as  he  should  direct,  for  his  and  their  own  use :  (4thly,)  Out  of  the  rents, 
issues,  and  profits  of  the  said  lands,  6cc,  to  pay  the  seveial  annuities,  which 
during  the  continuance  of  the  trusts  should  be  charged  upon  the  premises : 
(5thly,)  upon  trust  that  if  M.  and  H.  should  enter  into  any  covenant  or  agree- 
ment for  the  payment  of  any  annuities  so  to  be  granted  by  them,  6cc,<,  it 
should  be  lawful  for  them,  so  long  as  the  said  annuities  should  continue  paya- 
ble, to  retain  and  deduct  out  of  the  said  rents  and  profits  5i.  per  cent,  upon  the 
sum  so  covenanted  to  be  paid  by  them ;  and  (othly,)  from  time  to  time  to 
pay  all  expences  incident  and  appertaining  thereunto,  and  all  charges  and  ez- 
pences  which  they,  M,  and  H.,  should  be  put  to  in  or  about  the  collecting  and 
receiving  the  rents  and  profits  of  the  premises,  or  in  preparing  the  necessary 
conveyances  for  securing  payment  of  the  annuities  directed  to  be  granted,  or 
otherwise  relating  to  the  trusts  thereby  created :  (7thly,)  To  pay  the  residue 
of  the  rents,  issues,  and  annual  profits  of  the  premises  to  the  defendant,  for  his 
own  use.  And  it  was  thereby  further  declared,  that  all  deeds  and  assurances 
to  be  executed  by  M,  and  /i.  or  the  survivor,  kc.  in  pursuance  of  the  said 
trusts,  should  to  all  intents  and  purposes  whatsoever  be  as  valid  in  law,  al- 
though the  defendant  should  not  execute  the  same,  as  if  he  had  joined  therein, 
&c. ;  and  that  the  receipts  of  M,  and  H,  should  be  an  effectual  discharge  to 
all  persons  paying  them,  &c.  without  being  accountable  for  their  misapplica- 
tion. Which  said  indenture  of  the  11th  of  March  1794  was  duly  executed 
by  the  defendant,  Morland,  and  HammtrsUy^  in  the  presence  of  W.  S,  and 
J.  S.  The  plea  then  stated,  that  after  the  passing  of  the  stat.  17  Geo.  3.  c. 
26.,  and  after  the  making  of  the  last-mentioned  indenture,  the  defendant,  on 
the  Sth  of  AptU  1794,  executed  the  bond  in  the  first  count  mentioned  with  the 
condition  as  aforesaid  :  and  that  the  defendant  and  Morland  and  Hatnmersky 
did  also  execute  the  said  indenture  tripartite  mentioned  in  the  said  condition, 
and  bearing  the  same  date  with  the  bond :  by  which  last-mentioned  inden- 
ture, after  reciting  as  herein-before  and  in  the  said  indenture  of  the  11th  of 
March  1794  is  recited ;  and  further  reciting  several  other  matters  in  that  in- 
denture contained ;  and  also  that  Morland  and  Hammersley,  in  pursuance  of 
the  trusts  in  the  indenture  of  the  11th  of  March  1794,  and  with  the  privity 
and  approbation  of  the  defendant,  testified  by  his  being  a  party  thereto  con- 
tractpd  with  W>  Stopford^  (the  testator)  for  the  sale  of  a  clear  annuity  to  him 
of  2002.  during  the  term  of  99  years,  if  the  defendant  should  so  long  live,  and 
to  be  secured  in  manner  aftermentioned,  for  the  price  of  ISOO/. ;  and  after 
further  reciting  that  for  securing  payment  of  the  said  annuity  the  defend- 
ant  had  given  his  bond  for  3600/.  in  the  first  count  mentioned,  conditioned 
to  be  void  upon  payment  of  the  said  annuity ;  the  indenture  witnessed,  that 
in  performance  of  the  said  agreement,  and  in  consideration  of  the  said  18002, 
to  Morland  and  Hammersley  at  or  before  the  sealing  and  delivery  of  the 
said  indenture  in  hand  well  and  truly  paid  by  Wm.  Stopfordt  to  be  by 
them  Af.  and  H>  applied  upon  the  trusts  of  the  above  recited  indenture  of 
demise ;  the  payment  and  receipt  of  which  said  1800Z.  they,  the  defendant, 
Morland  and  Iiammersley,  did  by  the  said  indenture  acknowledge,  and  from 
the  same  did  acquit  Stopfard;  and  for  the  better  securing  the  payment 
of  the  said  annuity  pursuant  to  the  condition  of  the  said  bond,  and  also  in  con- 
sideration of  lOf.  to  the  defendant  paid  at  or  before  the  sealing  and  delivery, 
&c.,  they  the  said  Morland  and  Hammerdey,  in  pursuance  of  the  trusts  of  the 
above-recited  indenture  of  demise,  and  with  the  consent  of  the  defendant,  tes- 
tified by  his  being  party  thereto,  &c.,  and  also  he  the  defendant,  and  each  of 
them,  by  his  indenture  did  grant  and  confirm  unto  Stopford  for  99  years,  if 
the  defendant  should  so  long  live,  an  annuity  of  2002.   issuing  out  of  and 
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charged  Upon  the  aforesaid  lands,  &c.  described  in  and  granted  and  demiaed 
by  the  above-recited  indenture  of  demise  unto  M.  and  H,  as  aforesaid,  to  be 
paid  to  St^pford  quarterly,  at  the  banking-bouse  of  Messrs.  RfMSom,  Morland 
and  Hammersley,  in  PaU-Mall,  without  any  deduction  or  abatement  whatso- 
ever for  or  in  respect  of  any  taxes,  charges,  kc.  or  assessments  whatsoever 
then  or  at  any  time  thereafter  to  be  imposed,  &c.  on  the  several  preihises,  ice, 
or  on  the  said  Stopford  in  respect  of  the  annuity,  &c.  The  deed  also  con- 
tained covenants  by  Morland  and  Hammerdey  for  their  own  acts,  and  by  the 
defendant  for  his  own  acts  and  theirs,  and  against  the  acts  and  deeds  of  all 
other  persons  ;  and  that  if  the  annuity  should  be  in  arrear  for  21  days,  it 
should  be  lawful  for  Stopford  to  enter  and  distrain,  &c. ;  and  that  if  the  an- 
nuity should  be  in  arrear  for  40  days,  it  should  be  lawful  for  him  to  enter 
upon  and  hold  the  said  lands  thereby  charged,  and  take  the  rents  and  profits 
until  all  airears,  &c.  should  be  satisfied,  without  impeachment  of  waste.  And 
the  defendant,  Morland,  and  Hammersley,  jointly  and  severally  covenanted 
with  Stopford  to  pay  him,  his  executors,  6cc.  the  annuity  of  200Z.  secured  by 
the  said  bond  and  indenture,  clear  of  all  deductions.  The  indenture  also  con- 
tained a  clause  of  redemption  on  re-payment  of  1800Z.  and  the  arrears.  It 
also  contained  a  covenant  by  the  defendant,  that  he  and  Morland  and  Ham' 
mersUy,  or  seme  or  one  of  them,  had  a  right  to  grant  the  said  annuity  of  200/.^ 
and  to  charge  the  premises  therewith  x  and  also  a  covenant  for  further  assur- 
ance :  and  also  a  joint  and  several  covenant  by  the  defendant,  M.  and  HI, 
that  no  act  had  beea  done  by  them  to  prevent  them  from  granting  the  annu- 
ity. The  plea  then  stated,  that  no  memorial  of  the  indenture  of  the  11th  of 
March  1794,  and  of  the  trusts  therein  mentioned,  was  inrolled  in  the  Court 
of  Chancery,  pursuant  to  the  statute.  4thly,  The  defendant  pleaded  also  to 
the  first  count,  that  no  memorial  of  the  indenture  tripartite  of  the  8th  of  April 
1794,  mentioned  in  the  condition  to  the  bopd,  was  inrolled,  dec 

The  plaintifT  hy  his  replication  took  issue  on  the  plea  of  non  est  factum  ; 
and  to  the  2d  and  4th  pleas  pleaded,  that  a  memorial  of  the  bond  in  the  first 
count  mentioned,  and  of  the  condition,  and  of  the  indenture  tiipartite  of  the 
same  date  mentioned  in  the  condition  of  the  bond,  containing  the  day  of  the 
month  and  the  vear  when  the  same  was  dated,  and  the  names  of  all  the  par- 
ties thereto,  and  for  whom  any  of  them  were  trustees,  and  of  all  the  witness- 
es thereto,  and  setting  forth  the  annual  sum  to  be  paid,  and  the  name  of  the 
person  for  whose  life  the  annuity  was  granted,  and  the  con^iideration  of  grant- 
ing the  same,  was  within  20  days  of  the  execution  of  the  bond  and  indenture 
tripartite,  viz.  on  the  2(kh  of  AprU  1794,  inrolled  dec.  according  to  the  form 
and  effect  of  the  act,  &c. ;  which  memorial  is  as  fellows ;  viz. — A  memorial 
to  be  inrolled   pursuant  to  an  act,  &c.  of  a  bond  dated  the  8th   of  AprU 
1794,  under  the  hand  and  seal  of  Sir  John  IngUby  of,  &c.  whereby  he  be- 
came bound  to  W.  Stopford  of,  dec.  in  the  penal  sum  of  3600Z.  with  a  condi- 
tion, d&c. ;  reciting,  amongst  other  things,  an  indenture  tripartite  bearing  even 
date  with  the  said  bond,  and  made  between  Sir  /.  J.  of  the  first  part,  Morland 
and  Haminerdey  bankers,  of  the  second  part,  and  PT.  Stopford  of  the  third  part ; 
and  that  M.  and  tf.,  in  pursuance  of  the  trust  reposed  in  them  by  the  said  inden- 
ture, had  with  the  privity  and  approbation  of  Sir  /.  J.  contracted  and  agreed  with 
Stopford  for  the  sale  to  him  of  a  clear  annuity  of  200Z.  to  be  paid,  &c.  dur- 
ing the  term  of  9^  years,  if  Sir  /.  J.  should  so  long  live,  and  ta  be  secured 
in  the  manner  therein  mentioned  for  the  price  of  1800/. ;  which  said  sum  of 
18001.  was  paid  by  Stopford  to  M.  and  H,  by  his  draft  on  Messrs.  Ransom 
and  Company,  his  bankers,  at  or  before  the  sealing  and  delivery  of  the  same 
indenture  and  of  the  said  bond.     And  the  condition  of  the  said  bond  was, 
dec.  (setting  it  out  as  before  expressed)  which  said  bond  was  duly  executed 
by  Sir  /.  /.  in  the  presence  of,  dec.  (setting  out  the  names,  dec.  of  the  Wit- 
nesses.)    The  replication  also  set  out  the  memorial  of  an  indenture  of  three 
parts,  dated  the  4th  of  April  1794,  between  Sir  /.  J.  of  the  first  part,  Mor*- 
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land  nnd'Hammerdey  of  PaU  MaU^  banlcen,  of  the  Sd  part,  and  T7.  Stop' 
fori  of  the  3d  pari;  tke  said  M.  and  H;  being  trustees  as  toell  for  the  jsM 
Sir  J,  I.  as.  the  said  W^  Stopford f  whereby  after  reciting)  «inong:8t  other 
things,  that  M.  apd  H,  in  pursuance  of  the  trast  repdsed  in  them  by  a  eertain  . 
indenture  of  demise,  dated  lllh  of  Match  then^  last  and  therein  rented,  bad 
with  the  Privity  and  approbation  of  Sir  /«  i.  testified  as  therein  mentionied, 
agreed,  with  }¥.  Stopf^d  for  the  sale  of  a  clear  t^nnuity  of  200/.  to  be  paid 
to  W.  5.  his  ezeciKors,  doc.  during  the  term  of  *99  years,  if  Sir  /.  /.  abould 
80  long  live,  and  to  be  secured  in  manner  thereinafter  mentioned  for  the  mi^ 
of  18^. ;  and  that  for  securing'  the  said  annuitjr  Sir  J.  /.  by  his  bond  or  the 
same<date,  with  the  indenture  of  \^hich  this  wrhing  purports  to  be  a  meiAo* 
rial,  had  become  boand  to  PT.  5.  in  $600^,  conditioned  to  be  void  on  paymeot 
by  Sir  /.  I  to  W.  S.  during  the  term  of  99,y^ar8,  if  Sir  /.  /.  should  so  long 
live,  an  annuity  of  SOO^.  on  the  darvs,  kc.  mentioned  ;  it -was  by  die  indent- 
ore  now  memorialized  witnessed,  tKat  in  consideration  of  1800^.  to  Morlmtd 
and  Hammer^ey  in  hand  paid  byVJ'.  S.,  ani  which  was  paid  to  them  hy  kip 
draft'on  Meurs.  Ransom  and  Co,  his  bankers,  to  be  by  them  M.  and  H.  paid^ 
and.appiied  up&n  the  inists  and  for  the  intents,  and  purpo^  declared  hj 
the  said  indenture  of  demise  of  the  11th  of  March  (the  payment  and  re*- 
celpl  of  which  said  1800Z.  they,  Sir  J,  L  Morland  and  Hammersley  did  there-  \ 
by  acknowledgfe :)  and  for  better  securinj?  the  pi^yment  of  the  said  anooh^t 
jfer/ai^and  Hammers^,' in  pursuance  pf  the  trusts  repbsed  in  them  by  the  aaid 
indenture  of  denoise,  and  with  the  consent  of  Sir  /.  L  arid  also  Sir"/.  /.  did*  ' 
and  each  of  fbem'  did  gnini  and  Confirm  to  W,  S\  during  the'term  of  99  veara 
if  air  /.  /.  shotild  so  long  live,  an  ^annuity  of  200/.  to  be  jsaoing  out  of  and 
charged  upoh  all  and  every  the  manors,  lands,  &c.  of  Sir  J^L  in  the  countr 
of  York,  and  all  and  singular  other  the  premises  of  falm  Sir  J.  L  mentipned 
and  described  in  and  granted  and  demised  Sy  the  said  indenture  of 'demise  6f  ^ 
th^  11th  o(- March  last,  to  have  and  take  4he  said  annuity  unto  W,  S%  dec. 
during  the  term,  &c.  and  to  be  paid  to  the  said  W.  S,  by  foar  quarterly  pay* 
menoB,  iec.  at  the  banking-house  of  Messrs.  Ransom,  Morland^  and  liamwmrs' 
ley.  Poll  Ht  MoH,- "wiihoui  any  deduction  of  abatement  whatsoever' on  account 
of  taxes  or  otherwise  howsoever ;  with  such  potoers  and  remedies  by  distress  and  .• 
entry  on  the  said  premises  fer  the  recovery  of  the  said  antiuity  as  therein  are. 
centaiped :  and  in  which 'said  indentbre  is  contained  a  proviso,  that  Sir  /•  X 
almll  be  at  liberty  to  re-purchase  the  said  annuity  on  giving  IF.  S.  to;,,  three  ■ 
calendar  ntonths'  notice,  and  on  payment  of  1800^.  £c. :  and  this  indenture 
was  duly  executed  by  Sir  /.  J.,  W.  MorUmd,  and  T.  Ham$nersley,  in  the  pre- 
sence of  /.  $.  of,  te.  and  E.  G.  dec,  To  the  third  pUftt  the  ^plamHiflf  demur- 
re<f  generally.  And  the  defendant  deroOn^  to  the  plaintiff  *s  replication  to 
hia  2A  and  4th  pleas  :  and  there  were  similar  pleas,  replications,  and  demur- 
rers to  the  second  count  on  the  other  bond. 

This  case  watf  argued  at  considerable  length,  by  Bolroyd  forthe.plahitiffa«  - 
and.  Wetherell  contra  ;  and  a  great  many  objections-  were  takdn  to  the  grant 
of  this  annuity,  as  well  for  the  want  of  a  memorial  of  the  deed  of. the  11th  of 
March  1794>> conveying  the  defendant's  estates  to  Morland  and  Hammeniey 
in  trust  to  raise  tnoney  for  him  by  way  of  annuity;  and  of  the  several  trusUi 
therein  contained  ;  as  for  the  several  defects  of  the  memorials  of  the  bonds 
and  conditions  of  the  deed  of  the  Stk  of  AprU  1794,  granting  the  annuity. 
The  objections  arising  from  the  want  of  a  menforial  of  the  severar  trasta  coin 
tained  in  the  d^  of  tb6  11th  of  March  1794  became  eveotoallv  unnecetaary  . 
to  be  considered;  atod  the  other  objections  were  distinctly* stated  and  adiwer* 
ad  by  the  Court  in  giving  the  judgment ;  which  was  now  delivered  by^ 

Lord  EtLftNBonoUGH,  £1.  J^  Thift  case  comes  before  the  Court  on  a*  d^ipvi^ 
rer  pleaded  by  the  pfaintiflT's  to  the  defendant's  third  plea,  and  on  damiirrem 
pleaded  by  the  defendant  to  the  plaintiffs'  replications  to  the  defendant's  seeond 
and  fourth  pleas.    The  plaiotifls  declare  in  debt  on  a  Wotd  axeciUied  kr  the  de% 
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ieirianir  to  the  plaintiff's  testator,  W.  StopfordtConiidonBi,  for  payment  of  aa 
annuity  of  206l  per  ann.  during  the  life  of  the  defendant,  Sir  3 An  IngUky* 
T^^  condition  of  the  bond  recited  an  indenture  tripartiiQ*  dated  8th  of  AprUt 
1794,  between  the  defendant,  Sir  /.  -Ingilby,  of  the  first  part,  MorUfnd  juad 
UammetsUy^  bankers,  of  the  second  part,  and  the  said  Stopjbrd  of  the  third 
put ;  reoitiog  that  the  bankers,  in  pursuance  of  the  trusts  repoeed  m  them  by  that 
need,  had,  contracted  with  IStopford  (ot  the  vale  to  him  ot  one  annuity  of  2002. 
pet  annum  during  the  life  of  Sir  /..  J»^i£^^  for  ,1800^.,  which  sum  fV.  Siqp' 
ford  psrid  to  Morfand  and  Hamtnersley  by  his  draft  on  Bamom  and  Co.,  bis  . 
bankers,  at  or  -before  the  sealing  and  delivering  of  the  said  iiidenture  and 
boiid.  The  defendant  then  pleads>  1st,  Non  est  factum,  ,2d,  l*hat  there  was  not 
any, memorial  of  the  said  bond  inroUed  {Mirsuant  to  the  statute.  3d,^hat  by 
'indenture  of  the  11th  ^f  March  1794,  SirX  Ingi/iy  conveyed  to.AforZandand 
Eammfrdey  Certain  estates  in  Yorkshire,  of  which  he.  Sir  J.  IngUby,  was  teii<> 
ant  for  life ;  to  hold  to  Morland  nnd  Bamiiursleyj  theic  executors,  administn- 
torsf  and  assigns,  for  99  years,  if  Sir  J.  I^gUby  8h(ni\A  so  long  live,  upon  trust 
to  raise  such  sumd^  of  money  as  the^  should  be  able,  by^gran ting  annuities 
for  the  life  of  Sir  /.  Ingilby  not  exceeding  2500^  per  annum.  Thai  after- 
wards he,  Sir  J.  JngUby  executed  the  bond  ;  and  that  he,  and  Marldnd  and 
Hammertley,  executed  the  deed  of  the  6th  of  April  1794,  in  the  condition  of 
the  bond  mentioned,  being  the  deed  granting  the  annuity  to  Siopford^  (which 
is  stated  at  length  in  the  plea  :)  and  then  the  defendant  pleads  th^ta  memorial 
of  the  .deed  of  me  llth  of  March  1794,  {being  the  conveyancie  of  Sir  /.  /n^- 
b^s  estate  to  Mariqnd  and  Hamraerseli/,)  and  of  the  trusts  therein  mentioned 
to  be  reposed  in  Morland  and  Hammersley  by.  that  deed,  was  |iot  inrolled  par- 
suant  to  th^  statute.  4th,. That  no  memorial.was  inroUed  of  the  deed  of  the 
8th  Df  April  17|94  mentioned  in  the  cotidition  of  the  bond,  (being  the  deed 
^nting  the  annuity  16  Stopford,)  To  these  ple^*  the  plaintiff  replies  i  taking 
isaue  OB  ttie  n^  ett  factum :  and  to  the  2d  plea  he  in  his  tepli^ilopsetrout 
th^  memorial  of  the  bond  and  condition*  To  the  3d  plea  the  plaintiff  demurs. 
■  To  the>ftth  nlea  he  seU  out  the  ipemorial  of  the  deed  of  the  8th  oCAprU  1794. 
Tbb'  defendant*  by  way  of  rejoinder,  demurs  to  the  ren)kations  to  the 
2d  and  4tb  pleas,  which  stated  the  memorials  of  the  bona  and^  condition, 
and  of  thedeed  of  the  Qtb  of  April  1794,  (the  deed  granting  the  annu- 
ity.) So  that  the  questions  are,  1st,  Whether  under  the  annuity  act  17 
Oeo.  3k  c.  26,  a  memorial  ought  ^o  have  been  inrolled  of  the  deed  pf  the 
1,1  th  of  March  17p4,  by  which  Sir  /.  J9tgi%  conveyed  hjs  estates  to  Marla^ 
and  Hamm&^^  in  trust  to  raise  moneyby  .grants  of  qnhuities ;  for  if  a  me- 
morial ought  to  have  been  inroUed  of  that  deed,  inasniuch  as  none  has  been  in- 
rolled, judgment  ought  to  be  fior  the  defendant.  2dly,  Whether  t&e  memorial 
of  ^  bond  and  condiilion  ii|rhich  has  been, inrolled,  and  which  memorial  is 
stated  at  length  in  the'plnintjff's  replication  to  the  defendant's  second  plea,  be 
or  be  not  a  sufficient  memorla).  within  the  statute..  3diy,  Whether  the  me- 
snortal  of  the  deed  of  the  8th  of  April  1794,  (being  the  deed  granting  the  An- 
nuity) which  has  been  inrolled,  and  which  is  stated  q[t  length  in  the  plaintiff's 
replication  4o  the  defendant's  4th  plea,  be  or  be  not  a  sufficient  memorial  of 
that'deed  within  the  statute, 

A  variety  of  objections  have  been  taken  on  behalf  of  the.  defendant,  Sir  J,. 
IngiUy,  to  the  validity  of  this  annuity.  The  ten  £nt  objeetipus  apply  to  the 
want  of  a  memorial  of  the  deed  of  the  llth  of  Marsh  1794,  being  the  deed 
by  which  Sir  /.  Ingilby  conveyed  his  estates  to  Morland  and  HammetiUy^ 
panicuki:ixtng  the  several  parts  of  that  deed,  which  the  counsel  for  the  defen- 
dant contends  ought  to  have  been  stated  in  a  memwial.  But  as  the  Couit  is 
of  opinion,  that  that  deed  is  not  within  the  true  intent  and  meaning  of  the 
annuity  act,  "  a  deed,  instrument,  or  assurance,  whereby  an  annuity  ie  grant" 
edi**  it  is  not  necessary  to  enter  into  that  ^t  of  objections  more  particularly. 
Jl/tf  nta  a  deed  whereby  the  annuity  is  granted  j  but  a  deed,  conveying  the 
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«tlite8  to  Jtorland  and  Hamnmrdey,  who  afttnioards  grant  the  armuUy  to  the 
plainiiK  It  might  ne^ei^  have  heen  followed  by  the  grant  of  any  annaity  at 
all,  or  not  tiU  after  a  long  interval ;  and  until  some  annuity  shall  be^granted^ 
it  canaoi  be  necessary  io  inrol  a  memorial  of  it :  but  before  tbat  time  shall 
arrive  the  period  may  havd  expired  within  which  bv  the  terms  of  the  annuity 
act  a  memorial  of  such  deed  is  reauired  to  be  inrolied ;  as  was  the  case  wiih 
respect  to  the  present4mnuity.  liie  act  requires  a  memorial  to  be  inrolied 
^itmnSO  days  of  the  execution  of  such  deed;  whichf>hews  that  the  Legisla- 
ture had  in  contemplatioft  such  deeds  oniy^as  formed  the  gran^  or  assurance  of  the 
particalar  amiuity,  and  not  such  as  constituted  the  title  of  the  graator(l).  *  Oq 
this  ground,  therefore,  the  plaintiff  will  be  entitled  te  ja.(|gmeot  on  his  demur* 
reir  to  the  JefendaiH's  third  plea.  The  defendant  has  also  taken  sewral  objec- 
tions to  the  memorials  inrolied  of  the  bond  and  indenture  of  the  8th  of 
Ajml  1794,  which  is  the  deed'  granting  the  annuity  to  the  plaintiff:  which 
memotials  aife  set  forth  in  the  repHcations  to  the  second  and  fourth  pleas; 
to  .which  replications  the  defendant  has  demurred.  These  objections  are,  Ist^ 
That'  the  meniorial  of  the  deed  of  the  8th  of  April  1794  d^  not  set  forth 
the  draft  by  which  the  consideration  money  was  paid.  2.  That  it  does  not 
set  forth  the  estates  charged  with  the  annuity.  3.  That  it  does  not  set  forth 
the  exemption  of  the  annuity  from  parliamentary  and  other  taxes.  .4.  That  it 
does  not  set  forth  sufficiently- the  powers  of  entry  and  ^distress.  5.  That  it 
does  not  set  forth  the  covenants  of  Sir  John  Jn^^v,.'aad  of  Morland  aii4 
Hammersleyj  for  the  due  payment  of  the  annuity.  Of  these  five  objections 
the  first  had  most  weight  with  us ;  (vix.,)  That  suppostng  it  to  appear  upon 
the  memorial  that  the  conside;|^ation  was  not  paid  In  money,  but  by,  a  draft ; 
which  dHft  had'  not  been  converted  into  money  bef^dre  the  execution  of  the 
deeds;  the  particulars  of  the  tirdft  are  not  set  (brth.  Because  it  has  been 
determined  fay  several  cases,  that  where  the  consideration  was  not  paid  in 
men^v,  but  by  a  draft,  the  particulars  of  that  dhift'lnuA  be  set  foHhr  as  in 
BunOaU  v.  Murray,  3  Term  Rep.  298,  Berry  v.  BerUtey,  6  Term  Rep.  GiM), 
PaoU:^.  Cabane$^S'texm  RepJ  32S.  And  it  is  equally  clear,  that  if  paid  by 
a'draft  converted  into  cash  before- the  execution  of  the  deeds,  the  perticulara  it 
the  draft  need  not  be  stated.  It  becomes  materiaU  therefore,  to  adveH  Io  the 
terms  in  which  the  payment  of  the  consideration  is  stated  in  the  diierent  io* 
struments  as  they  appear  in  the  memorial  stated  on  he  record.  The « inden- 
ture recited  in  the  condition  of  the  bond  states  the  consideration  tfausr— "  at 
**  or  for  the  priee  or -sum  of.lSOOZ^ :  which  caid  sum  of  ISQQZ.  w9:f  paid  by 
"  the  said  Wm,  Stopford  to  the  said  TTw.  Morland  and  Thomas  Hammersley 
"by  his  draft  on  Messefs:  RaTismn  and  Co.,  his  bankers,  ai  or  before 
••  the  sealing  and  delivery  of  the  said  indentures  and  bond.*'  The  anpii- 
ity  deed;  as  stated  in  the  memorial  of  .that  deed,  states  the  consider 
ation  thus— ^'  in  consideration  of  ^  the  sum  of  \  1800Z.  of  lawful  money  of 
"  Great  Britain  to. the  said  Wm*  Morland  and  Thomas  Hmmmerslty  in 
•*  hfmd  paid  by  the  said  W,  Stopford,  and  which  was  paid  to  them  by 
"  his  draft  on  Messrs.  RaTuomAnA  Co.,  his  bankers,"  to  be  by  them  the  said 
W.  Morland  tind  T.  tiammersUy  paid  and  appliedf  fupon  the  trusts  and 
for  the  intents  and  purpose  declared  by  the  above  mentioned  indenture*  And 
the  question  is,  whether  these  jBfatefnenls  necessarily  import  that  at  the 
time  of  executing  the  deeds  /A«  money  had  not  been  paid  to  Morland  and 
Hammersley,  but  only  the  drafts :  and  we  think  that  they  do  not  so  necessa- 
rily import,  that  ojdy  the  draft  was  paid  to  them  ;  but  that*  it  may  , fairly  be 
understood  that  the  money  was  paid.  The  statements  both  aver  payment  of 
the  money :  viz.  which  mm  6f  180(H.  wai  paid  at  ot  hefote  the  sealmg  and 
deliirery  of  the  dee3  and  bond  ;  and  the  statement  adds  the  means  hy 
which  the  money  was  paid,  viz.  by  a  draft  of  the  said   Wm.  'Stopfbrd  on  his 
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bankera.  It  must  be  recollected,  that  the  part  of  the  "annuity  %dL  oi|  wbic^ 
this  ofajectien  is  founded  is  the  first  section  which  requires  the  niemoriiil.to  set 
forth  **the  consideration  or  considerations  of  granting  the  annuity:''  and  the 
**  third  clause,  which  requires  that  in  every,  deed,  whereby  ao  annuity .  is 
'^  granted,  the  consideration  really'  and  bona  fide  shall  be  fully  and  t^nly  set 
**  forth  :**  and  if  the  fact  were,  that  the  tiumey  was  uot  paid  to  or  received  by 
Moriand  and  Hammersley  before  the  deeds  were  executed,  but  onfy  a  drafts 
the  defendant  might  have  so  pleaded  the  fact;  Which  he  has  not  done;  and 
therefore  the  Court  may  well  construe  the  words  of  the  memorial  aa  averring 
that  the  money  had  beea  paid  by  the  means  of  a  draft  previously  given ; 
which  construction  the  words  seem  fully  to  justify.  The  otnerfour  objections 
made  U>  the  memorial  of  the  indetiture  of  the  8th  qf  AprU^  1798,  appeased 
at  the  time  of  the  arguments. not  to.  be  supported  by  the  annuity- act,  or 
)>y  the  fact.  The  eststtes  charged  with  the  annuity  are  not  by  any  clause 
of  the  act  required  to  be  stated;  and  in  fact  this  memorial  statee  the  annuity 
to  be  charged  on,  and  issuing,,  and  payable  oat  of  aU  the  estates  of  Sir,/.  /«- 
gt2^,  in  the  county  of  York^  and  all  other  the  premises  of  Sir  /.  IngiUby 
granted  to  ilfor&nJ'and  Hammerde^.  The  objection  that  the  memonal  does 
Hot  state  that  the  annuity  is  exempted  from  parliamentary  and  other 
taxes  is  answered  by  the  fact ;  the  memorial  stating  the  annuity  to  be  paid 
without  any  deduction  or  abatement  whatsoever  on  account. of  taxes  or  other- 
.wise  howsoever.  The  objection  that  the  memorial  does  not  sufficiently  set 
forth  the  powers  of  enury  and  distress  ib  answered  by  the  fact  of  the  memoriftl 
4ltating,  <*  with  powers,  of  distress  and  entry,  as  staled  in  ihedeed  ;^*  and*  the 
annuity  jict  does  not  jEequire  such  powers  oif  entry  and  distress  to  be  stated, 
except  so  far  as  they  create  a  trust,  w>hich  brings  them  within  the  branch  of 
the  act  Telativ>e  to  trustees.  .  And  the  last  objection,  that  the, covenants  of  Sir 
/.  IngUhf,  and  of  JHcrland ^nd  Hammtrdey^  for  the  due  payment  of  the  an* 
unity,  arenot  stated  in  the- memorial,  fails ;  inasmuch  .as  such  covenants  are 
net  required  to  be  stated  ;  and  it  does  appear  that  they  ar^  the  grantors  of 
the  annuity.  The  consequence  of  this  opinion,  which  the  Court  has  formed 
on  the  several  objections  made  on  the  part  of  the  defendant,  to  these  memori- 
als, is,  that  the  plaintiff  is  also  entitled  to  judgment  on  the  demurrers  pleaded 
hy  the  defendant  to' the  plaintiff's  replications  to  the  second,  ^ind  fourth  pleas. 


Fi^ld  t^.  Jones,  Marshal  of  the  King's ^B^nch. Prison. 

9  Eftit,  161.    Nov.  {SB,  1807.  ^' 

A  day -role,  when  made,  coven,  by  rela|ion  back,  the  Sberatton  oT  m  priBoneir  who  had  eign- 
ed  the  petitioD,  bat  had  gooe  oat  of  the  prieoo  before  the  siuin|  oT  this  Coort  on  tlie  aanM 
day  ;  tooogh  the  oiarehal  were  aaod  for  the  eacape  befote  the  eating  of  the  Court. 

THIS  was  an  action  for  an  escape  against  the  iharshal  \  and  the  proof  was, 
that  the  prisoner  Serresi  who  was  in  execution  in  the  m^rahaPs  custody  at 
the  suit  of  the  plaintiff,  was  seen  at  Jarge^bout  11  o'clock  on  the  first  day  of 
Mkhaelmas  term  1806.  The  defence  was,  that  Serves  was  out  upon  a  day- 
rule  granted  by  the  Couri  on  the  same  day ;  and  by  (he  stat.  8  &  9  W.  3.  c. 
27.  s.  1,  that  could  only  have  been  granted  at  the  sitting  of  the  Court,  which 
in  fact  did  not  sit  till  after  the  time  when  he  wap  at  large.  And  it  further  ap- 
peared, that  the  plaintiflThad  actually  filed  his  bill  against  the  marshal  in  thjs 
action  before  the  sitting  of  the  Court  on  the  same  day.  The  petition  of  the 
'  prisoners  in  the  marshaPs  custody  and  the  day-rule  were  adroittefl  at  the 
trial,  without  iTormal  proof;  but  were  afterwards  shewn  to  be  in  this  form- 
The  petition—"  To  the  Rt.  Hon.  Lord  Chief  Justice  and  the  rest  of  the  Judg- 
««  es  of  his  Majesty's  Court  of  King's  Bench,  Westminster — The  hOmble'pe- 
<*  tition  of  several  prisoners  in  actual  custody  of  the  marshal  of  this  court. 
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"  crbose  names  «M  befeudlo  vubscvribed  i  sbeWeth  that  yoor  said*  peiitionera 
"  having  thia  day  occaaioo  to  4reat  with  their  several  creditora,  advise  with 
*'  thek  c^ounseland  ibllow.  their  several  suits  at  law,  in  ofder  to  their  discharge* 
'*  bumlily  f  my  that  they  may  have  leai^  to  go  out  of  priton  this  day  for  the 
**  purposes  aforesaid*  and  ta  return  again  the  same  day.  And  yoUr  petitiea- 
*'  ers  ah^l  ever  pray,''  &c.  (Signed  hy  the  several  prisoners.)  The  day-rale 
runs  thus--^'  Thursday  next  after  the  OMMrrow  of  All  Sotds,  io  the  47th  year 
•*  of  kin^  Gaorge  the  3d— £n^2aii4«-Upon  reading  the  petitipn  of /.  T.  S^r^ 
"  res,  and  others,  prisoners  in  the  custody  of  xh'e  marshalsea  of  this  Cousl, 
**  this  day  presented  to  this  .Courts  thereby  praying  that  the  said/.  T.  iSbreff 
"  might  have  leave  to  go  out  of  the  said  prison  for  the  purposes  in  the  said 
"  petition  set  forth  ;  jt  is  ordered  that  the  said  /.  T.  Serres  haoe  leave  to  go 
out  of  the  said  prison,  he  returning^  a^tn  4nto  the  cjjstody  of  the  said  mar^ 
ahal  on  this  day.  By  the  Court."  On  the  part  t>f  the  n^arsbal,  it  was  con- 
tended that  the  dayTrule  when  granted  wara  iuslification  to  him  for  the  libe- 
ration of  the  prisoner  on  t^e  whole  of  the  day,  by  relation  back ;  and  that 
there  wais  no  fmction'of  the  day  in  this  case  :  an<)  that  ^uch  had  been  the  id^ 
variable  practice  in  this  respect,  vvliich  had  been  reoogni^  by  Lord  Ch,  J. 
Lee  upoq  a  similar  occasion.  Lord  ERenborough,  C.  J.,  before  w)ioai-ibis 
^«ause  was  tried  at  the  sitftings  at  WestMnster  after  the  last  term,  was  of  this 
opinion :  but  it  was  agreed  that  the  plaintlfi*  shodld  take  a  verdict  with  nomi- 
nal damages ;  reserving  le^Ve  to  the  defendant  to  more  to  entet  a  nonsuit  if 
the  opinion  of  thd  Court  shduld  be  with  him.* 

TA^  Attorney' General  (with  whom  were  Gorrotc  and  Topping)  according^ 
ly  obtained  a  rule  nm  Tor  this  purpose  at  the  beginning  pf  the  term  ;  when 
he  referred  to  Sir  Thamas  Tipping's  case,  cited  in  an  anonymous  case  in  1 
Stra.  503,  where  it  appea^rs  that  a  supersedeas  was  granted  oni  the  motion  of  a 
prisoner  taken  on  an  escape  wkrrant,  who,  having  signed  the  petition  for  aday 
Tilte  in  the  morning,  had  gon^'out  before  the  Court  sat:  and  they  held  that 
heing  entitled  to  a- rule,  that  rule  would  protect  him  the  whole  day,  and  they 
CQuld  make  np  fraction  of  a  day ;  though  the  Court  in  the  principal  case  re- 
fused the  sypersedeas,  because  the  prisoner  had  not  signed  the  petitioh  till  af- 
'ter  he  waslaken'  up. 

ParkvLTid  Pett,  in  shi^iving  cause  acfaihst  the  rule,  relied  on  the  stat.  8  $c 
9  W.  3.  c.  27.  s.  r,  which  directs^  that*  if  the  marshal,  &c.  or  any  other 
keeper  of  a  prison,  shall  suffer  any  prisoner  to  go  at  large,  except  by  virtue  of 
some  rule  of  Court,>  which  shall  not  be  granted  but  by  motion  made  on  pe- 
'Mitioo  read  in  open  courts"  every  such. going  out,  5ec  shall  be  deemed  an 
escape:  andargaed  that  this  provision  .was  inconustent  with  the  prsctice 
which  had  prevailed.  That  the  prjncif)al  case  in  Strange  seemed  tooverrule 
Sir  T. Tipping V case  there  cited*,  for  otherwise,  after  the  rule  was  once 
graniedi  which  t^at  case  supposes  it  to  have  been,  it  would  have  related  ,back 
iQthe  begioniog  of  .Ahe  day,  as  -well .  whether  the  prisooer  had  sicrped  the 
petition  b6fere<  as  afteiN  he  went  oOt :  yet  the  Court  ther^ refused  the  super- 
sedeas. They  "afeo  referred  to  Smtdlcomb  r.  BuekiHghatn,  Salk.  320,  and 
Combe  v»  Pitt,  3  Burr.  J434,  to  shew^lbat  the  Court  noticed  the  fraction  of.  a 
day  in  casfe^  of  process.. 

Lord  EUenhorougk,  Q.  J.  It  'Wnnld  entirely  fruetrate  the  benefit  of  th^ 
day-role  to  the  parties,  if  the  Cmirtwere  to  constnic  it  thus  narrowly  and 
strictly :  for  if  it  were  first  to  be  moved,  and  then  to  be  drawn  up,  and  afterwards 
served  upon  the  marshal,  "before  the  patty  could  ivteil  himself  of  it,  he  would 
have  the  benefit  ef  a^f^ery  email  portion  of  the  day^  eonsidering  lipw  late  the 
Court  usually  commence  their  sitting  on  the  first  day  of  tewn;  We-will  coo- 
sider  however,  that  the  rule  was  only  granted,  as  legally  it  cooM  only  have 
been,  When  the  Court  sat  ou  the  first  day ;  but  when  granted,  it  was  a  Jiberly 
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for  thai  day,  and  coVered  tke  antecedent  part  of  the  dk^ ;  becanie,  gvnerany 
•peaking,  there  is  no  fraction' of  a.  dajr.'unlees  where  it  \u  necessaryto  fook  to 
it  in  order  to  answer  the  purposes  of  justice.  Wo  need  not,  therefore;  call  ia 
to  oar  liid  thoicase  of  Sir  Tko.  'Pipping,  cited  in  Strange,  thoufh  k  appear  to 
warrmol  our  opinion ;  because  that  opinion  is  founded  on  the  general  rufe  of 
la«r.  And  as  to  the  principal  case  cited  in  the  book,  it  is  no  contradiction  of 
the  other ;  because  the  day*rule  is  only  to  be  granted  by  motion  tnade  or  peti* 
tioo  read  iaopeii  court;  and  the  rule,  when  made,  would  hot  extend  to  one 
who  had  not  signed  the  petitkin  at  thdlime. 

Per  Curiam^    *         ^  Ride  absolute  for  entering  a  nonsuit. 


Brandon  and  Others  v.  Davis* 

f  EMt,  164.    Nov.  ST,  180T. 

A  prifOBfr  ■•d«r  criiniBal  prooen  m  Um  Heue  <C  Correetion  OMaot  bs  biiMi0t  opbj  kahmt 
carpui  ad  rupondtHdum,  for  the  parpoie  of  being  charged  wiih  ■  deelartttioa  en  abailaUs 
writ,  tod  leeoauiill^d  to  hif  foroMT  cwiqdj  «d  charged. 

SCARLETT  mored  for  a  haUatcorpntadruponiendumt  directed  to  ArUf 
the  keeper  of  the  ho^s^  of  correction  in  C^  Balk  i^Ve2df,  (which  prison  is 
under  the  direction  of  (he  jostices  of  the  peace,  and  not  of  the  aherlflf,)  to 
bring  up  the  body  of  Ifootf,  who  was  in  that  prison  uji(hr  sentence  for  a  mis* 
demeanor ;  the  term  of  his  imprisonment  notr  beipg  to  expire  till  the  17th  of 
bex|  Jamfary:  iik  otder  tbat  he  hiight  be  committed  to  the  custody  of  the 
marshal,  and  then  charged^  with  4i  declaration  upon  a  bailable  writ  issued 
ligainst'biniv subsequent  to  his  imprisonment,  at  the  suit  of  Brendan  ando^hen. 
and  an  affidavit  to  bold  bup  to  bail  for  .2000/. ;  after  which  it  was  proposed, 
that,  he  should  be  remanded  back  to  his  former  custody,  charged  with  such 
action.  He  referred  to  Ktack't  case,  Salk.  351,  and  to  Ccfppln  v,  Qunntr(a), 
in  which  latter  case  the  Court  gave  leave  to  charge  a  felon  in  gaol  with  civil 
prQcees»~^  'And  in  another  case  of  Latoren/pe  and  apother  v.  LaidUr(b),  one 
under  sentence  Jor  a  misdeifieanor  in  Newgate  was  brought,  up  in  custody  of 
^e  gaoler,  and  committed  to  the  custody  of  the  marshar,  in  order  to  be  sur- 
rendered by  his  fa£|il ;  ,and  was  aflerwards  remanded  to  his  former  custody 

' : ■        '  '  •       ?  "'•    "  "       . ■       "^ 

(a)  a  Stra.  »7S.  2  Ld.  Ray*  16YS,  and  vide  4m  caae  of  the  bail  df  PvUr  r$rgtn\  % 
8tra.  1217.  ,       '    " 

(hy  Hiit  waa  read  from  a  MS.  Not»Book  of  practise  fomilAied  hf  Mr.  Short,  the  Gleft 
ef  the.  R  viae  oo  the  civil  aide.  Lawmtee  and  amotkBt  v.  Laifitr^  ISlh  JVk9.  I76S.  The 
defendant  being  brought  into  ooart  in  cnalody  ef  the  keeper  ef  hia  mafeitj^  gael  ef  A^falf, 
bj  writ  of  Ao^Zoa  corpiM;  and  Ihe  defendant  being  oharged  by  the  retnm  te  the  aaid  writ, 
that  be,  having  pleaded  dot  goittjr  to  an  indictment  against  hitti  for  a  miadefneaoof,  was  coon- 
miued-to  the  aaid  gkiA  for  want  of  soretiea  to  proaecote  hie  traverse^at  the  next  aeafiona  of 
oyer  and  lera^bier  for  the  oeonty  df  MiAMmtxi  and  alao  eo  r^adtng  aooiherwrit  <of  ktAum 
eorpm  directed  te  the,  Jadgea  of  the  Pulaee  Ceeit,  &e.  and  the  retnra  thereto;  whereby  it 
appears,  tbai  tb^  defendant  w»9  taken  on  ibe  flat  of  Odfbtr  kat  within  the  JsrisdioMoo  of 
their  coart  to  answer  to  the  pluintifi*  15/.;  |uid  the  ^•feodleBt  having  ptH  hi.  bail  w  the  sniil 
vanse  on  ths  retnm  of  the  aaid  writ;  and  the  aaid  bail  having  this  day  anrrendered  the  de- 
fendant m  their  discharge  ifito  the  custody  of  the  marshal;  it  ia  oKtersd,  that" the ife^ndant 
4)e/eeenMuitted  into  the  enaledy  of  the  keeper  ef  the  pQ\  tit  JVbwfote  to  aaelver  tto  hia  said 
«ifeno9,  oik/ ,to  Uu  aid  oetumj  to  be  by  him,  kepi  iq  safe  eaato«ij  antil  he  ahaU  be  fran 
thence  discbfirKed  by  dae  course  of  law. 

Lawnnee  and  AnoUur^     The  defendant  being  this  day  rendered  hi  cooit  in  discharge  of 
▼.  .     Vhis  bail,  it  is  Ordered  tbat  he  be  cdmmitted  mto  the  custody  of  Ibe 

Sjftidkt,  )  marahai,  ftc  and  that  an  txotitntut  be  enlSred  opoa  the  reeogai- 

aanderi )  of  4»oil  in  thia  cause.     ISili  JVb«.  175a.'' 

Thefe  is  another  ^reoedi^t  m  the  same  book,  wheva  the  like  waa  dona  in  tbe  caae  of  a 
orisoner  brought  np  in  the  custody  of  the  keeper  of  the  «S«aoy.  $ofni  y.  /simc,  C  Sd  Geo. 
2.  1757. 

( 1 )  If  the  notion  be  by  bill,  the  order  is  that  an  €xon«rdi»r  be  eatorod  npoe  the  bail*pieoe 
filed  in  this  eauae.    M.  82  Geo.  2. 
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cWrgad  wkh  ih^  acUoa.  [The  Couft  s^id,  that  that  had  4mlV'beea  done  in 
caaea  where  the  party  was  in  custody,  en<  criminal  process,  of  the  sheriff  or 
gaoler  of  the  Court ;  bat  not  aa  in  this  case  where  ^e  way  in  custody  of  one 
who  was  not  en  officer  of  the  Court.]  •  The  statute  placing  houses  of  correc* 
lion  under  the  cbgoiaanee  of  the  jusUce  of  peace  for  the  tmp^isenment  of 
ofienders  could  not  mean,  to  deftat  civil  justices  by.  privileging  such  ^fienders 
from  being  sued  till  after  the  term  of  their  imprisopment  were  expired.  It  is 
the  acknowledged  coi^mon  practice  to  have  prrsoners  brought  up  from  such 
places  by  wriu  of  ha^as  eorpiaio  b^  sunrenoered  by  their,  bail ;  and  there  ia 
DO  reason  why  it  shoil|ld  not  also  be  ;dooe  in  order  to  charge  theni  with  a 
declarationr 

Lord  ELLBKioaoooa,  C  J.  The  consequence  pf  charging  this  party,  with 
a  declaration  will  be  to  maW  the  gadler  of  the  house  pf  correction  ^idble  te 
the  plaintiffs  in  case  of  an  eacape.  But  the  I4aster  has  mentioned  a  case  to 
na,  where  the  Coort  in  Lord  MamJUld'$  time  refused  anapplkatipn  of  thia 
aort  to  bring  op  a  ne^n  in  the  custody  of  the .  keeper  of  3ndewel} ;  saying 
that  this  Court  baa  no  j^wer  to  make  a  gaoler  of  such  prisons  liable  for  the 
escape  of  a  prisoner  on  cinl  process.  The  only  inponvenience  frpm  the  law, 
^8  it  atands,  is,  that  during  a  prisoner's  confinement  in  these  places  he  cannot 
be  sued,  wheo^  probably  a  plaintiff  co^ld  derive  no  fruit  from  ms  suit :  and  the 
plaintiff  may  prevent,  the  statute  t>f  Hmitatiobs  running  upon  his  demand  by 
suing  ont  his  writ  and  entering  continuancea,' 

Per  Cnriafn. .  '  Rule  refused. 


Purcell  Vr  Macnaioara. 

.      .  a  Euti  W. ,  Nov.  Vf,  1609. 

Ik  aa  adiia  aa  Ilia  cast  for  a  msliciotft  pras^ntioQ,  it  is>  aot  matsrial  for  ih«  plaiotifr  to 
prove  Ills  asaot^ajr  of  hit  ac^vUul  as  hid  in  fho  dockratioih  ap  thai  it  appoari  to  bavtf 
kmm  bofiiro  tho  sotioa  bi^ooabt ;  ami  thereforoia  variane^  in  that  napocd  botwoen  tbo  da^ 
laid  aad  tbo  da«  stated  io  tbo  record,  which  waa  prodaobd  to  |iroTo.tl|e  aoqofttal;  ia  not 
qntorial ;  tbo  day  not  boi^  biid  in  tho  deqlai|itioi|  aa^  port  of  tbe^doMviptioa  of  aiieb^. 
cofd  of  ac^oittal. 

W  an  action  on  the  case  for  a  malieioos  prosecution,  the  declaration,  after 
slating  that  on  the  13th  of  Jon.  in  the  46  Geo.  3«  at  the  MidHeKX  sessions  of 
oyer  and  terminer.'the  defendant  indicted  the  plaintiff  for  perjurv  afleged  to  be 
eooamitted  in  an  affidavit  sworn,  exhibited,  and  filed  by  the  'plaintiff  on'  the 
KHh  of  Deeemhtr  46  Geo:  3.  in  »  canse  then  depending  in  Chancery  between 
these  parties;  the^  record'of  which  indictment  waa  aet*' forth;  and  that  the 
aame  waa  removed  by  certifirari  into  thia' Court  f  proceeded  to 'aReg^,  that  the 
defendant  *' prosecuted  the  said  indictment  against -the  plaintiff,  until  after- 
**  wards,  to^wit,  on  the  morrow  of  the  Holy  Trinity  in  the  46M  year  ujoreutki^ 
•<at  WtatmnxUr^  &C.  in  the  Great  Hall  of  Plebs  there,  before  Lord  EOenbo- 
^  roughs  C.  J.  kc.  the  plaintiff  was  in  due  manner  te.  acquitted  of  the  prem« 
^  isea  charged  wpon  her  in  and  by  the  said  indictment,"  iEc.  At  the  trial  be- 
fore hoxd'ElUfihowoughi  C.  J.  at  the  siKingR  after  last  term  at  Wettmituterf 
the  copy  of  the  record  of  the  indictment  being  given  in  evidence,  it  appeared 
by  the •  jmlM,  (hat  the  trial  and. acquittal  took  place  "on  Tuesday  next  after 
the  end  oftA  [Easter]  term,"  which  was  the  day  of  ntff  pri^i  before  the 
Lord  Chief  Justice  t  ^Thereupon  the  rtfriance  was  -objected  to  as  fata! ;  and 
Ae  cliae  of  Fcpe  Vv  FotUr^  4  Term  Rep;  590,  adduced  as  in  point :  and  en  the 
authority  of  that  case  die  plaintiff  waa  nonsuited. 

But  early  in  this  term  trimte^movedto  set  aside  the  nqntuit,  on  thecroaad 
that,  tne  particnlar  day  of  acquittal  was  not  material  to  b^  proved  as  mid,  so 
that  it  was  prior  to  the  bringing  of  the  action,  which  it  appeared  to  be  from 
the  memorandum  of  the  deckration  o»  the  niti  prius  reccvd  compared  with 
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the  reoircl  of  iicq[itittak  And  that  the  declamu#n  did  not  9S9CVX9  ttt  ovtthe 
record  of  acquittal,  according  to  its  tenors  but  tb^  day  was  lajd  under  a  ektB^ 
licet.  And  he  cited  a  case  of  The  King  v.  Paf^f{a)  tried  before  Lord  Jten^' 
j/ofii  C.  J.' at  the  kittingn  ^t  Westminster  aAer  Mick,  teixn  29^6eo  3*  where  a«i' 
indiotmeDt  for  perjury  stated,  that  **  heretofore,- to  ^it,;  am  Monday  tke  2d 
«» day  of  December,  in  the  28th  year,  Ific,  the  cause  camiB  on  to  be  tried,**  dec. 
And  it  appeared  by  t(i6  nnifrius  recoid,  tliat  tk^  jury  wen  respited  until,  Ice. 
unless  tint  justices,  Ids*  should  first*  co«ie  oh  Tbu^day  the  fi9th  of  Novembex,* 
9tc.  WhereupOB  it*  was  objecte;d,  that- the  proof  rahed  fWrni  the  indictment;' 
as  the  cause  ipust.be  taken  to  have  been  tried  on  th^  day  mentiened  in  tb^ 
nisi  prius  record.  But  Lord  Kjsnyon  overruled  the  objection  ;  for  the  day, 
being  stated  under  a  vt^/tce/,  was  not  necessary  to  be  proVed  exactly  as  laid. 
He  uso  cited  Bueky  v.  Waison^  2.  Blac.  S^p.  1050,  >w4iere  the  declsration  was 
for  malicioo^lyindiotinff*  the  plaintiff  at  the  General' Qtiarl^f;  S^s^ons,  6cc\ : 
and  the  pcoof  boi^g  bf  aa  indictment  at  the  Gemral  Sdin^,  Aso.  the  vari* 
aoee  was  held  immateriaL  Mex  v.  itfo]^,  Doog:  19%  where  an  indictfiient  Ibr 
perjury  unnecessarily  set  out  a  prior  indietmeht  for  ^'assaah  on  which  the 
■opposed  perjury  was  committed :  but  not  being  set  out^aecording  to  the  ten* 
ori  but  only  in  manner  ana  form  tideUcet^  dccb  titm  prosecutor  'was  held  not* 
to  be  tied  down^  to  strict  proof  of  an  immateriil  aile^tion  in  it,  as  laid. 
Also  King  V.  Pippei^'  1  Term  Rep.  23S,  where  a  variance  in  stating  a  pre-: 
qspt  to  the  sheriff;  and  Frilh  v.  Graffs  4  Term  Bep.  ^1,  where  the  ceuntff  in 
wnich  &  certain  agreement  was  to  be  performed  was  misstated ;  Were  -also 
held  to  be  immaterial.  And  other  cases  cited  in  King  v.  Pippet,  particular* 
ly  Re:c  v.  Lookups  where  the  objection  taken  and  ovemiled  was,  that  an  indict- 
ment for  perjury  upon  a  UUin  Cbaowcefy  s^ted  tbe.bjil  to  be  directed  to  Kolh- 
ert  Lord  Henley,  dec. ;  whereas,  it  was  directed  to  Sir  Robert  HenUyy  Ent. 
&c. ;  which  was  contended  to  be  a  much  sttonger  ease  than  the  present. 

The  Attorney-General,^  Gg/rrow^  Jekyll,  and  Ahbott^  \n  hwsyiitig.  cl^\s«| 
Against  the  rule,  relied  principally  on  Pope  v.  Pork/r  4  ^ero -Bep.  690,  as  in 
point  to^  the  present  ebjeetion :'  which,  they  observ^»  was  subf»equent- to^ke 
4tt9e  o(  Reap  v*  Payne;  and  thefefore  Lord  JTe^^Ti,  who  does  not 'appear  to 
have  dissented  from  the  rest  of  the  Court  in  Pope  y.'Fbsteri  must  have. chang- 
ed his  foriper  opinion.  'And  they  also  referred  to  Green  v.  Bennett,  1  Term 
Bep.  6S6,  where  in  an  action  against  an  Attorney  for -negligence  in  not  prose- 
duting  a  debtor  of  the  fdaintiff  to  judgment;,  the  return  of  the  writ  do  wbiek 
the  debtor  Was -arrested  being  lAid  to  be  in  the  2AA  year^  ^c^and  the  writ  it** 
self  apbearing'  to.  kave  been  returnable  in  the  24M  year,  kc. ;  the  vatiaace- 
was  bold  fatal ;\  though  the^ay  pf  the  feturn  was.  laid  in  the  declaration  un« 
d^  a  viddicet,  :  And  they  <x>ntended,  that;  the  acquittal,  being  a  matenal  &ct^ 
WAS  neceissary  to  be  proved  as  laid,  and  c^uld.onlv  b6  proved  by  the  record : 
and  that  the  rulei  as  to  matters  of  proof  by  record,  had  always  been  bald  very 
stfktly ;  for  otherwise  ther#  m^ght  be  two  records^ 

'  Tapping  and  (ktmeyt  iiGr  support^  of  the  mle*  denied  that  the  day  of  th^  Ac- 
quittal was  material,  though  tne  acquittal  itself  was :  it  vras  enough  if  it  a^ 
peared  to  be  before  the  action  commenced :  if  it  had  only  been  alleged,  that  1^ 
tenoarde  (i.e.  after  the  iodict0(^nv)  the  party  was  acquitted,  that  would  hav« 
been  'suificient.  Jn  Grien  v«  Bennett^  the  variance  was  '  material ;  beeajuse 
otherwise  the  negligence  of  the  attorney  did  not  appear ;  and  onstbat  ground' 
only  the  Court  decided  the  case.  The  strictness  of  the /rule,  aS  ^  proof  by 
matter  of  record,  only  appliea  where  the  teno^  of.  the  record  is  undertaken  td 
be  set  out:  but  here  the  substance  only  of  ii  /i|t  alleged ;  and  the  yery  day 
cannot  be  material ;  because  the  record  itself  does  not  state  tiiA' faot .  truly  m 
this  respect    They  again  relied  on  the  cases  formerly  cited. 

Lord  Gllbhborough,  G.  J.  iTbis  nonsuit  proceeded  on  the  autborityof  Pops 

•. r-—^ ,- ^~^ ^ . L, . .-^ 

(s)  Thif  wss  read  finon  a  aau  tafcaa  by  Mr.  Bsite^d. 
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V.  Rfstert  ifthfttcasebe  lat^,  the  nonsnit  ought  to  stand:  if  it  he  iiot,  1x>th 
that  case  and  this  nonsuit  muaft  fall  togfether.  There  are  two  sorts  of  allega- 
tions :  the  one  of  matter  of  substance,  which  must^  be  substantially  proved ;  the 
other  of  description,  which  must  be  literally  proved.  The  (jnestion  is,  whe- 
ther this  be  an  allegation  of  the  former  sort.  The  allegetion  is,  that  the  plain- 
tiff was  prosecuted  "  tintil  afterwards,  to  wit,  on  ibe  morrtnw  of  the  IWy  Trtn" 
^^ity,  in  the  46th  year  aforesaid,  &c.  she  was  in  due  manner  acquitted."  This 
substance  of  the  allegation  is  no  more  than  tijat  the  plaintiff  was  ac^iuitted  U|^ 
on  that  prosecution  :  and  to  support  this  action  it  must  also  appear  that  she  was 
acquitted  before  the  action  wns  brought.  The  day  of  acquittal  h  not  alleged 
with  a  pTOMi  patet  per  reeordum :  the  averment  is,  that  the  acquittitl  topk 
place  on  the  morrow  of  the  Holy  Trinity,  when  the  record  produced  states  that 
it  took  place  on  Tuesday  next  after  Easter  term  ;  and  certainly  there  WdnM 
be  a  repugnancy  between  tlie  allegation  and  the  proof,  if  it  were  to  bef  consid- 
ered as  a  specific  alleoration  of  time :  but  if  h  be  only  taken  as  a  substantiri 
allegation  of  the  fact  of  the  attquittal,  as  of  a  time  which  is  shewn  to  hav^ 
been  before  the  action  brouprht ;  then  the  repugnancy  is  immaterial,  and  the 
proof  in  aubstance  supports  tud  allegation.  And  so  it  appears  to  me  to  do. 
If  it  had  gone  on  to  state  that  the  acquittal  was  oti  a  certain  day  ai  mppemn  by 
ike  record  ;  that  might  have  been  considered  as  descriptive  of  the  record,  and 
then  the  variance  would  have  been  fatal.  The  ground  therefore  on  wbfch  I 
consider  that  the  case  of  Pope  v.  Foster  ought  not  to  bind  us,  as  Irnving  beeti 
decided  against  principle,  is,  that  this  is  an  allegation  of  substance  and  not 
of  description.  And  this  distinguishes  it  from  Green  v.  Benrteii,  which  waft 
•  case  of  description  :  it  described  the  writ  in  terms ;  when  sued  oat,  and  wheii 
Tetuniauie ;  and  the  return  of  the  writ  was  part  of  the  description  of  the  tking 
alleged,  and  could  only  be  proved  by  the  production  of  a  writ  so  rcftumabte. 
That  case,  therefore,  was  rightly  derided  t  and  si>  it  appears  to  me  was  that 
of  The  King  v.  Payne :  where  a  better  opinion  was  delivered  than  in  Pope  V. 
Foiter,  which  passed  without  discussion. 

OaosB,  J.  I  remember  the  case  of  Pope  v.  Foster,  which  was  not  argued, 
but  on  the  first  statement  at  the  bar  Lford  Kenyon  and  my  Brother  Butter  coti- 
ceived  that  there  was  no  ground  for  a  new  trial.  It  appears  noi^  that  Lord 
Eenyom  not  long  before  had  been  of  a  different  opinion  in  TkeKingr  Payne  ; 
and  upon  principle  I  think  that  that  case  is  the  most  fit  and  cohvenient  to  bfe 
adhered  to.  The  good  sense  and  substance  of  the  allegation  is,  that  thfe  to- 
qaittal  took  place  at  such  a  time  as  to  give  the  plaintiff  ner  cause  of  action. 

Lawrsncb,  J.  I  think  that  the  case  of  Pope  v.  Foster  was  wrong  :;^  decid- 
ed. Where  the  day  laid  is  made  part  of  the  description  of  the  instrument  re- 
ferred to,  which,  instrument  is  necessary  to  be  proved,  the  day  laid  mirtt  bb 
proved  as  part  of  that  instrument.  But  where  the  day  laid  is  not  material  in 
Itself,  and  need  not  have  been  proved  as  laid,  supposing  the  proof  to  have 
been  by  parol;  if  the  fact  proved  will  support  the  declaration,  I  see  no  ground 
for  any  distinction  between  making  such  proof  by  matter  of  record  or  by  pa- 
rol. The  case  of  Pope  v.  Foster  is  certainly  in  point  to  the  present  objec- 
tion ;  but  it  seems  to  have  proceeded  on  some  misunderstanding,  as  if  there 
bad  been  an  attempt  to  introduce  evidence  of  the  real  day  of  the  trial  and 
acquittal  in  order  to  contradict  the  record^  which  proved  thorn  to  have  been 
on  a  different  day.  But  that  was  not  the  true  state  of  the  case.  The  mate- 
rial fact  which  the  plaintiff  had  to  prove  was  his  acquittal  before  his  actiob 
coiiimenced ;  iv*  order  to  prove  the  acquiral,  the  recvi'.  v\*a?  produced;  on 
reading  which,  the  objection  was  made  on  the  part  of  the  defendant,  that  it 
stated  the  acquittal  on  a  day  different  from  that  laid  in  the  declaration.  But 
if  the  acquittal  appeared  to  have  been  on  a  day  prior  to  the  bringing  of  the 
action,  that  was  all  which  it  was  necessary  mr  the  plaintiff  to  prove ;  and 
therefore  there  was  no  contradiction  of  the  record.  It  was  no  more  aeCQ>s^» 
to  prove  the  precisb  day  of  the  acquittal,  as  laid  in  the  declaration,  than  it  la 
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upon  an  indictment  for  murder,  or  in  a  declaration  upon  promifies,  to  prove 
the  precise  day  laid  of  committing  the  murder,  or  of  making  the  promise. 
The  case  of  wten  v.  Bennett  turned  upon  the  materiality  of  the  return  day 
of  the  writ,  as  described  in  the  declaration.  On  the  production  of  the  writ  it 
appeared  to  have  been  sued  out  and  returnable  on  di^erent  da^s  from  those 
laid  in  the  declaration.  It  was  first  objected  that  the  day  of  suing  it  out  was 
material ;  bat  that  was  overruled  at  the  trial  by  Mr.  Justice  Buller :  but  he 
said  that  the  return  day  was  material,  and  therefore  nonsuited  the  plaintiff  on 
the  variance  in  that  respect.  Now,  the  return  day  was  material  there,  because 
it  was  part  of  the  description  of  the  writ  stated  in  the  declaration,  which  could 
only  be  proved  by  the  production  of  a  writ  so  returnable.  Then  the  case  of 
The  King  v  Payne  is  as  much  in  point,  in  answer  to  the  objection,  as  that  of 
Pope  V.  Foster  is  in  support  of  it.  And  the  former  was  not  mentioned  when 
the  latter  was  decided.  And  in  The  King  v.  Lookup  the  variance  was  much 
stronger  than  in  this  case :  but  yet  it  was  thought  sufficient  that  the  com- 
plainant had  preferred  a  bill  before  the  person  who  held  the  great  seal,  whe- 
ther he  were  styled  Lord  He?tley  or  Sir  Robert  Henley.  It  is  sufficient,  how- 
ever, to  dispose  of  the  objection  in  this  case,  that  the  day  is  not  alleged  as  part 
of  the  description  of  the  record  of  acquittal.  The  acquittal  might  have  taken 
place  on  that  or  on  any  other  day  prior  to  the  plaintiff's  action ;  which  it  was 
proved  to  have  been ;  and  that  was  all  which  it  was  material  for  him  to  prove 
ID  respect  to  time. 

Lb  Blanc,  J.  We  have  been  pressed  with  the  case  of  Popev.  Foster; 
and  if  that  had  been  solemnly  discussed,  and  a  rule  of  evidence  there  laid  down 
which  had  been  acted  upon  ever  since,  the  Court  might  have  found  themselves 
distressed  by  that  authority,  and  it  would  have  been  difficult  to  have  gotten 
i^d  of  it.  BUt  it  appears  that  a  difllerent  rule  of  evidence  had  been  before 
that  time  laid  down  by  the  same  learned  Lord  who  presided  here  when  Pope 
Y.  Foster  was  determined ;  and  no  reference  was  then  made  to  the  former  de- 
cision ;  but  the  latter  case  passed  without  discussion :  and  the  question  seems 
to  have  been  brought  before  the  Court  embarrassed  a  little,  as  it  seems,  with 
the  idea  that  evidence  had  been  offered  to  contradict  the  record  as  to  the  day 
of  the  acquittal.  But  that  was  not  so ;  for  the  only  material  part  of  the  alle- 
gation in  the  declaration  was,  that  the  plaintiff  was  acquitted  before  the  action 
brought ;  and,  it  was  immaterial  on  what  day  before :  and  the  record  was  only 

g reduced  to  prove  the  acquittal.  And  I  cannot  see  any  reason  why,  where  a 
let  is  not  material  to  be  alleged  on  the  exact  day,  and  need  not  be  proved  ex- 
actly as  laid,  and  the  allegation  of  the  day  is  not  particularly  descriptive  of 
the  record  referred  to :  that  it  should  become  material,^  because  it  appears  by 
matter  of  record  instead  of  by  parol  evidence. 

Bule  absolute(l). 

(1)  Vide  Post  86K 
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Manning  and  Others  v.  The  Commissioners  of  Compensa- 
tion under  the  West  India  Dock  Act. 

9  Eift,  166.    Nov.  28,  1807. 

Tbe  eompeMatioa  claiiM,  1. 121.  of  the  itat,  89  Geo.  8.  c  89.  directing  that  in  eaaa  uy 
warcbootes,  &e.  (osed  for  holding  J^etl  India  prodoce  before  that  act)  aboold  be  render- 
ed less  wduabU  by  reason  of  the  fV.  /.  trade  being  diverted  therefroni  by  the  then  intend- 
ed iV.  I.  dockfl  and  works,  than  they  were  btfort  the  patting  of  ike  act ;  or  in  case  the 
^fari^  or  other  rteeipti  of  ChritVs  Hospital,  ahoold  be  thereby  lessened  ;  tbe  owners  of 
•adi  warebonses,  &c  and  tbe  Governors  of  the  Hospital  should  he  eompensatfd  ;  (there- 
by potting  such  owners  and  governors  on  the  same  footing)  mnst  be  constrned  with  refer- 
ence to  the  yeor/y  prufits  made  of  the  premises  antecedent  to  the  passing  of  the  act ;  and 
tbe  value  of  soch  warebooses  cannot  be  evidenced  by  the  yeerly  profits  made  l>etween  the 
;  ef  the  aet  and  the  opening  of  tiM  docks,  by  which  latter  the  lets  was  oecaaioned. 


THE  Stat.  39  Geo.  3.  c.  69.,  establishing  the  West  India  Dock  Compaoy* 
and  enabling  them  to  make  wet  dorks  and  build  warehouses  and  other  works 
ID  the  Ide  of  Dogs^  to  which  the  West  India  trade  and  shipping  were  to  be 
removed  from  the  quays,  wharfs,  and  warehouses  higher  up  the  river,  which 
^ere  before  frequented  by  the  trade  ;  by  s.  121,  reciting  that  in  conaequence 
of  the  works  intended  by  the  act,  *'  some  of  the  present  legal  quays,  &c.  and 
"  certain  warehouses,  docks,  and  divers  other  tenements  and  hereditaments  ia 
*<  or  adjoining  the  port  of  London,  some  of  which  warehouses  were  known 
'*  by  the  name  of  tfp  Toum  warehouses,  and  used  for  the  reception  of  Wen 
*'  India  produce  and  other  goods  landed,  might  perhaps  become  less  valuabUf 
**  by  means  of  the  trade  or  business  of  tbe  same  respectively  being  in  part  di- 
*'  verted,  than  the  same  respectively  are  at  present ;  and  divers  owners  and  dc» 
**  cupiers  of,  and  other  persons  interested  in,  &c.  such  legal  quays,  &c.  ware- 
*'  houses,  docks,  and  other  tenements,  &c.  may  thereby  sustain  loss  or  damage; 
'*  and  the  yearly  and  other  receipts  of  the  Governors  of  ChrisVs  Hospital  in 
'*  the  city  of  London^  for  or  on  account  of  the  car-rooms,  or  figures  for  using 
'*  free  carts  within  the  said  city,  3cc.  msiy  also  thereby  happen  to  he  lessened;** 
enacts,  "  that  in  case  such  legal  quays,  warehouses,  &c.  or  any  of  them,  shall, 
"  by  reason  of  the  said  intended  works,  dec.  be  rendered  less  valuaUe  by  rea* 
**  son  or  means  of  the  trade  thereof  being  diverted  therefrom  than  they  respee* 
**  tioely  toere  before  the  passing  of  this  act ;  or  any  owners  or  occupiers  of  the 
"  same  legal  quays,  warehouses^  &c.  shall,  by  reason  of  any  of  the  same 
"  works,  suffer  loss  or  damage ;  or  the  yearly  or  other  receipts  or  income  of 
"  the  Governors  of  ChrisVs  Hospital  aforesaid,  for  or  on  account  of  car-rooms, 
"  shall,  by  reason  of  any  of  the  same  works,  happen  to  be  lesseoed,  the  Corn- 
"  missiooers  of  Compensations  (appointed  by  the  act)  shall  make  such  just 
"  and  liberal  compensation  or  satisfaction,  &c.  to  the  owners  or  occupiers,  kc. 
"  of  the  same  legal  quays,  warehouses,  &c.  so  rendered  less  valuable  respec- 
"  tively,  and  to  the  Governors  of  ChrisVs  Hospital,  &c.  as  shall  be  agreed  up- 
**  on  between  the  said  commissioners  and  such  respective  owners,"  £c.  And 
by  8.  122.  If  any  person  claiming  compensation  shall  not  agree  with  the 
commissioners  as  to  the  amount  of  it,  and  shall  persist  in  their  claim,  the 
commissioners  are  to  issue  a  precept  to  the  sherifTs  of  London  or  of  the  coun- 
ty, &c.  where  the  premises  lie ;  who  are  to  return  a  jury  at  the  time  and 
place  appointed :  which,  jury  is  to  award  the  amount  of  the  compensation, 
and  their  verdict  is  to  be  final ;  and  by  s.  127,  it  is  to  be  entered  amongst  the 
records  of  the  General  or  Quarter  Sessions,  &c.  The  stat.  46  Geo.  3.  c.  132. 
further  regulates  the  trial  of  claims  for  compensation,  which  are  to  be  before 
the  justices  at  sessions.  And  by  s.  9.  reciting  that  questions  of  doubt  and 
difiiculty  may  arise  as  well  concerning  the  title  of  claimants  to  c9mpen6atioa 
as  the  amount  of  the  sum  claimed,  the  justices  are  enabled  "  to  reserve  any 
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**  point  of  law  arising  upon  such  trial  Lr  the  consideration  of  the  Court  of  K, 
**  B.  upon  motion  to  be  made  in  the  same  court,  in  the  same  manner  as  if 
'*  such  point  had  heea  reserved  by  the  Lord  Chief  Just^e  at  aim  j^vSf"  A^« 

The  plaintids  were  the  owners  of  a  warehouse,  which  had  been  used  by 
them  for  the  purpose  of  receiving  West  India  produce  before  the  passing  of 
the  act  in  question,  and  for  which  a  considerable  rent  was  received ;  and 
this  rent  bad  progressively  increased,  owing  principally  to  the  increasing 
importation  of  colonial  produce  into  the  port  of  London,  and  the  consequent 
increased  demand  for  warehouse-room,  from  a  period  of  about  four  years  be- 
fore the  passing  of  the  act  in  1799  till  the  opening  of  the  docks  in  1802,  when 
their  protits  ceased,  in  consequence  of  the  removal  of  the  irtitie  to  the  com- 

Cny's  docks  and  i^rehouses.  And  the  Commissioners  of  Compensation 
ving  rejected  their  claim  for  compensation  for  this  loss  by  reason  of  the 
4ock  works,  it  came  on  to  be  tried  in  the  form  directed  by  the  act  before  the 
Secarder  of  L^ndont  and  a  jury,  at  the  adjourned  Quarter  Seaaions  iw  ihe 
city,  hoMen  at  ihe  Guildhall;  when  the  claimants'  titie  to  some  compensation 
being  established  in  evidence,  a  question  of  la?r  arose  respecting  the  time 
from  which  the  average  of  the  value  of  the  premises,  in  respect  of  which 
compensation  was  claimed,  should  be  calculated  back;  viz.  whether  in  esti- 
mating such  valtte  the  jury  were  confined  to  take  an  average  upon  the  actual 
prqfiU  made  of  such  premises  for  one  or  more  years  prior  to  the  12th  of  Ju- 
iy  1799,  when  the  West  India  Dock  act,  39  Geo.  3.  c.  69, passed;  or  wheth- 
er in  estimating  such  value,  it  were  lawful  for  the  jury  to  take  into  their  con- 
sideration the  then  valia  of  the  premises  evidenced  by  ihe  actual  profits  made 
tubsequ£rt  to  the  passing  of  the  act?  The  fiecorder  instructed  the  jury  not 
to  take  into  their  conFideration  any  evidence  of  the  profits  made  of  such 
premises  suisequefU  to  the  passing  of  the  act,  but  to  confine  their  attention  to 
the  consideration  of  the  profita  made  of  them  prior  to  diat  act.  The  iury 
calculated  the  compensation  according  to  this  direction,  and  assessed  the  plain- 
tiff's damages  at  L  Early  in  this  term  a  rule  nisi  was  obtained  for  set- 
ting aside  the  inquisition  and  having  a  new  assessment  of  damages ;  upon  an 
affidavit  of  the  plaintiffs'  claim  aud  of  the  trial  had«  and  that  the  question  of 
law  above  staled  had  been  reserved  by  the  Court,  as  permitted  by  the  act  of 
parliament  And  afterwards  the  Recorder  made  his  report  of  the  question  of 
law  reserved  in  the  terms  &bove-mentioned. 

The  case  was  argued  by  The  Attomep-Genered,  Garrow,  Dampier^  and 
i?oe,aQainsl  the  rule  for  a  new  inquisition  ;  and  by  Best,  Seiju  Par*]:,  East, 
and  Watson,  in  support  of  it.     And  two  days  after 

Lord  ELLBNBoaoTTOH,  C.  J.  delivered  the  opinion  of  the  Court. 

This  was  a  motion  for  a  new  assessment  t)f  damages,  upon  the  ground  of 
a  supposed  misdirection  of  the  Recorder  of  London  in  ro'^pect  of  the  con- 
struction of  the  compensation  dause  in  the  West  India  Dock  act,  39  G.  3. 
c.  69,  s.  131.  122.  ^After  stating  s.  121.)  Upon  considering  the  terms  of 
this  clause  we  think  there  Is  no  reason  to  suppose  that  the  Legislature  meant 
to  put  the  Governors  of  ChrisVr  Hospital,  therein  mentioned,  and  any  other 
owners  of  property  and  persons  entitled  to  compensation  under  this  section, 
for  loss  or  damage  sustained  in  respect  of  the  other  desciiptions  of  property 
therein  also  mentioned,  upon  a  different  footing.  The  governors  of  Christ^ 
Hospital  are  under  this  section  entitled  to  no  compensation,  unless  their  y^ar^ 
ly  receipts,  (which  must  be  understood  as  their  yearfy  receipts  before  the  pass- 
ing of  that  act)  should  he  diminished.  However  they  might  increasje  be- 
tween the  time  of  passing  die  act,  and  however  they  might  fall  ofi^  after- 
wards ;  unless  it  should  have  the  effect  of  producing  a  diminution  of  the  re- 
ceipt, so  as  to  reduce  it  below  the  sum  they  produced  at  the  time  of  passing 
the  act :  they  could  have  no  claim.  From  hence  it  appears  to  follow  that,  as 
the  Governors  of  Chrisfs  Hospital  could  have  no  compenisation  on  account  of 
the  prospective  increase  of  their  receipts  or*  income,  and  their  subsequent 
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duninpiion ;  (b^  owoer«  of  quays,  wharfa,  warehouset,  &c.  put  on  the  same 
footing  witb  them  ciin  ^so  bave  no  compensation!  on  account  of  the  prospec- 
•  live  increase  pf  value  ip  their  property.  And  that  the  words  of  the  act, »» less 
paiMo^/*  ipu^t  therefofe  be  understood  as  meaning  the  same  as  the  words 
**less  productive,*^  If  the  subsequent  profits  are  allowed  to  be  calculated 
«pon,  it  will  in  effect  be  to  adopt  and  proceed  upon  a*  calculation  of  the  value 
«tf  the  time  of  the  dwa^  instead  of  the  value  as  taken  before  the  passing  of 
ihe  act;  which  is  the  standard  of  valuation  expressly  adopted  and  referred  to 
by  the  act  itself.  Nor  does  the  postponement  of  the.  period  for  making  or  ad- 
mitting claiips  for  compensation,  (under  acct  128.)  **  until  the  expiration  of 
three  years  after  notice  of  the  docks  and  dock  premises  being  ready  for  use," 
appear  to  vs  at  all  to  warrant,  as  has  been  argued,  a  contrary  construction  of 
the  a^ ;  the  obvious  purpose  of  this  provision  bluing  only  to  allow  a  sufficient 
interval  for  the  accumulation  of  the  fund  out  of  which  the  compensations  al« 
lowed  by  the  act  should  be  made.  It  appears  to  us,  therefore,  that  the  direc- 
tioA  given  to  the  jury  by  the  Berorder  has  been  correct  in  point  of  law,  and 
that  there  is  no  ground  for  granting  a  Bew  inquisition. 

Rule  discharged. 


Josiah  Perrin  and  Maria  Perrin,  Infants,  by  Joseph  Per- 
rin,  their  Father  and  next  Friend  v.  Thomas  JLyon, 
W.  D.  Evans,  Joseph  Perrin,  Wm,  Geddes,  and 
Archibald  Geddes. 

AND 
Tlio.  Lyon  v.  Wm.    Geddes,  Archibald    Geddes,  Maria 
.  Perrin,.  Josiah   Perrin,    W.    D.    Evans,    and    Joseph 
Perrin, 

a  East,  170.    NoY.  20,  1807. 

Jl  P.  devised  real  and  peraonal  estate  to  trastees,  lo  pay  thereout  an  annuity  to  his  wife  for 
life,  Lud  oat  of  the  residue  lo  pay  suffinieat  for  the  maintenance,  education  nnd  support  of  his 
only  daughter,  unit/  «Ae  ihovid  attain  the  age  o/ 21  ytart,  or  marry;  and  when  she 
should  attain  21,  or  narry«  then  to  her  in  fee:  but  in  case  his  daushter  should  die  under 
age  and  unmarried^  then  the  estates  to  go  to  his  virife  for  life;  and,  after  her  decease,  to 
ihe  itoo  children  of  hie  nephew,  as  tenants  in  common  m  fee;  with  a  proviso  that  if  either 
bis  wife  or  daughter  should  marry  a  Scoiehmanf  then  his  wife  or  daughter  so  marrying 
thoaM  forfeit  all  benefit  under  his  will,  and  the  eststes  given  to  such  his  wife  or  daughter 
as  should  so  msrry  thould  deecend  ioeuch  person  or  person*  as  vmdd  be  eniiUed  under 
his  will  in  ihe  same  mannt,  im  if  his  wife  or  daughter  were  dead.  Held  that  such  par- 
tial restraint  of  marriage  was  legal;  and  that  the  dauahter  having  while  under  Rge  married 
a  Scotchman,  and  died,  leaving  a  ton;  such  sou  could  not  inherit,  nor  her  husband  be  ten- 
ant by  the  curtesy;  but  that  the  limitation  over  (the  testator's  wife  being  also  dead)  to  the 
two  children  of  the  testator's  nephew  (which  nephew  was  still  living)  took  effect  immedi- 
ately on  such  marriage;  they  being  the  persons  designated  by  the  will  to  take  in  the  event 
which  had  happened;  the  testator  having  considered  such  prohibited  marriage  the  samo 
as  the  death  of  his  daughter  vnder  age  unmarried. 

ON  thd  heai.ng  of  these  causes  before  the  Lord  Chancellor,  bis  Lordship 
directed  a  case  to  be  stated  for  the  opinion  of  this  Court,  in  substance  as 
ibilofirs: 

Josiah  Perrin  of  Warrington  tn  the  county  of  Lancaster,  being  seised  in 
fee  of  a  considerable  real  estate,  by  his  will  dated  the  22d  of  Oct,  1795,  duly- 
executed  and  attested  to  pass  real  estates  ;  after  directing  his  debts,  dec.  to  be 
paid  by  his  executorsiand  bequeathing  to  his  wife  the  share  in  the  glass-house 
coacetD  which  he  had  in  her  right,  and  also  all  his  household  goods,  dec.  de- 
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vised  fls  follows :  "  I  give,  devise,  and  bequeath  unto  my  executors  hereinafter 
'^  named,  their  heirs,  executors,  &c.  all  and  every  my  real  and  personal  estates  ^ 
^*  whatsoever  and  wheresover  not  hereinbefore  disposed  of,  upon  trust  in  * 
**  the  first  place  to  pay  unto  my  wife  one  annuity  of  100^.  during  her  life, 
^*  &c.  in  full  of  all  dower,  &c.  And  upon  further  trust  to  sUind  possessed  of 
**  the  residue  of  the  rents,  issues,  and  profits  of  my  said  real  and  personal  es- 
**  tates,  and  put  out  the  same  to  interest,  &c.  and  pay  thereout  to  my  niece 
**  Mary  Falkrier  200/.,  to  be  paid  and  applied  for  her  use  by  my  executors  in 
**  such  manner  as  they  shall  think  proper;  and  to  stand  possessed  of  the  resi- 
'**  due  of  my  effects,  and  pay  thereout  for  the  maintenance,  education,  and  sup- 
**  port  of  my  daughter  Sarah  Perrin  such  sums  of  money  as  shall  be  suffi- 
«*  ctent  for  that  purpose;  considering  the  fortune  she  will  be  by  this  my  will 
'*  entitled  to  ;  until  my  said  daughter  shall  attain  the  age  of  21  years,  or  marry, 
^  which  shall  first  happen.  And  when  my  said  daughter  shall  attain  her  said 
«>  age  of  21  years,  or  marry,  then  I  give,  devise*  and  bequeath  all  and  every 
**  my  said  real  and  personal  estates,  charged  with  the  said  annuity  to  my  said 
<<  wife  as  aforesaid,  unto  my  said  daughter,  her  heirs,  executors,  &c.:  but  in 
**  ease  my  said  daughter  shall  depart  this  life  under  age  and  unmarried,  then 
"  I  give,  devise  and  bequeath  all  and  every  my  real  and  personal  estates, 
**  charged  as  aforesaid,  unto  my.  wife,  during  the  term  of  her  natural  life  ;  and 
"  after  her  decease,  unto  the  two  children  of  my  nephew  Joseph  Perrin^  their 
**  heirs,  executors,  and  administrators,  equally  as  tenants  in  common,  aqd  n^t 
^  as  joint-tenants.  Provided  afways,  and  it  is  my  express  will  and  desire,  and 
^  I  du  hereby  solemnly  order  and  declare,  that  if  either  my  said  wife  or  dough- 
**  ter  shall  intermarry  with  any  person  bom  in  that  part  of  Great  Britain 
"  ccMed  Scotland,  or  bom  of  Scotch  parents,  then  and  from  thenceforth  my 
'*  said  wife  or  daughter^so  marrying,  shall ^^^t;^^  all  the  benefit  and  advantage 
"  under  this  my  will ;  and  my  said  real  and  personal'  estates,  or  such  part 
**  thereof  as  shall  be  given  to  such  of  my  said  wife  or  daughter  as  shall  so 
**  marry,  shall  descend  to  such  person  or  persons  as  would  be  entitled  under  this 
"  my  will,  in  the  same  manner  as  if  my  said  wife  or  daughter  were  dead  ;  any 
"  thing  herein  contained  to  the  contrary  notwiihsianding."  The  testator  ap- 
pointed his  wife  and  Thomas  Lyon  his  executors,  and  guardians  of  his  daugh* 
ter  during  her  minority  ;  and  died  in  May  1796 ;  leaving  Sarah  Perrin  his 
daughter  and  only  child  and  heir  at  law,  who  was  then  12  years  old,  and 
Cath.  Perrin  his  widow,  and  Josiah  Perrin  the  younger,  and  Maria  Perrin, 
the  plaintiffs  in  the  first-mentioned  cause,  the  only  children  of  his  nephew 
Joseph  Perrin  ;  who  were  living  when  the  testator  made  his  will.  On  the 
13th  of  July  1802,  Sarah  Perrin  (the  dau^^hter)  being  then  under  the  age  of 
19  years,  intermarried  with  the  defendant  Wm,  Geddes  of  Warrington,  mer- 
chant, who  was  born  in  Scotland  and  of  Scotch  parents.  Catherine  Perrin 
(the  widow)  died  on  the  5th  of  February  1803.  Sarah  (the  daughter)  died 
on  the  dth  of  July  1803,  and  before  she  attained  the  age  of  21  years ;  leaving 
the  defendant  Archibald  Geddes  her  only  child  and  heir  at  law ;  who,  upon 
her  death,  became  the  heir  at  law  of  the  testator  Josiah  Perrin :  but  in  case 
«he  had  never  been  married,  or  had  not  had  any  issue,  Joseph  Perrin  the  de- 
fendant would  be  her  heir  at  law,  and  on  her  death  would  have  become  the  heir 
ti  law  ef  ihe  testator  Josiah  Perrin,  The  question  was,  Who,  under  the  cir- 
cunHtances,  was  entitled  to  the  real  estates  of  the  said  Josiah  Perrinl 

Littledale,  for  the  plaintiffs  in  the  first  cause,  contended  that  the  infant  chil- 
dren oi  Joseph  Perrin  were  entitled  under  the  will  to  the  real  estate  :  it  being 
given  over  to  them  in  the  event  which  had  happened  of  the  testator's  daughter 
having  married  a  Scotchman.  First,  as  to  the  legality  of  the  proviso 
in  restraint  of  such  a  marriage :  though  by  the  civil  and  canon  laws  re- 
straints of  marriage  are  in  general  discouraged  and  held  void  :  yet  even  those 
laws  admit  of  exceptions  to  the  general  rule,  Swinb.  part  4.  sec.  12,  as  if  the 
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condition  be  only  temporary,  as  not  to  marry  before  the  age  of  twenty :  or  if  it 
only  exclude  marriage  wiib  paiticular  persons,  as  a  widow,  or  a  certain  person 
by  name;  or  in  a  particular  place,  as  in  York;  or  if  one  be  made  executrix 
with  a  certain  benefit,  so  long  as  she  remaims  unmarried.  All  the  principles 
and  cases  applicable  to  pecuniary  legacies  in  our  law,  as  derived  from  the  ciWl 
law,  are  fully  illustrated  in  the  case  of  Harvey  v.  Astout  Com.  Rep.  726.  735. 
ice, ;  and  these  and  other  partial  exceptions  are  shewn  to  have  been  allowed ; 
especially  where  there  is  a  devise  over  in  the  event  of  the  prohibited  marriage. 
But  restraints  of  marriage  have  always  been  adtoitied  by  the  law  of  England 
in  devises  Of  real  estate,  and  a  fortiori  where  there  is  a  devise  over,  as  in 
this  case.  As  in  Williams  d.  Porterr.  Fry^(a),  Booth  v.  Booths  2  Chan.  Gas. 
109,  Harvey  v.  Aston,  1  Atk.  361.  Gas.  temp.  Talb.  S12.  Com.  Rep.  726. 
Willes,  83,  Reymish  v.  Mertin,  3  Atk.  330,  Scott  v.  Tyler,  2  Bro.  Ch.  Gas. 
431,  and  2  Dickon's  Rep.  712,  and  Stackpole  v.  Beaumont,  3  Yes.  jun.  89  : 
all  which  cases  establish  the  distinction,  that  restrictions  of  marriage  upon 
pecuniary  legacies  are  governed  by  the  rule  of  the  civil  and  canon  law,  which 
in  general  repeals  such  restrictions :  but  upon  devised  of  land,  or  even  charges 
on  land,  they  follow  and  are  upheld  by  the  law  of  England.  It  cannot  be 
said,  as  in  some  former  cases,  that  the  prohibition  of  marriage  with  a  Scotch' 
man  was  merely  in  terrorem  ;  [or  thai  argument  has  never  been- admitted 
where  there  is  an  immediate  devise  over ;  though  where  the  devise  over  was 
not  to  take  till  a  certain  age,  and  the  first  devisee  married  before  the  other  ar- 
rived at  that  age,  in  the  case  of  Doe  v.  Freeman,  1  T«rm  Rep.  389,  the  first 
devisee  was  held  to  take  an  absolute  estate,  notwithstanding  her  prohibited 
marriage,  imtii  the  devisee  over  attained  to  the  specified  age..  There  are, 
however,  many  authorities  in  our  books,  which  support  a  general  prohibition 
of  marriage  to  difierent  persons  upon  pain  of  forfeiting  their  estate.  As  in  14 
Yin.  Abr.  16.  tit.  Gavelkind,  (D),  pi.  4.  and  Go.  Lit.  30.  a.  note  1.  If  a  wife 
seised  of  gavelkind  land  die  without  issue  by  her  husband,  he  shall  be  tenant 
by  the  curtesy  of  half  the  land  so  long  only  as  he  shall  cofUinue  unmarried, 
Bo  a  rent  may  be  granted  to  determine  upon  marriage.  C.  Lit.  180.  b.  So 
fellowships  of  colleges  are  avoided  upon  marriage ;  though  some  of  these, 
such  as  Emanuel  and  Sydney  colleges,  have  been  founded  since  the  Reforma- 
tion ;  and  this  restriction  depends  on  the  wills  of  the  founders.  Co.  Litt!  234 
b.  commenting  on  the  words  Durante  and  dum,  says,  they  are  properly  words 
of  limitation,  as  where  an  estate  is  granted  durante  viduitate  or  virgenitate; 
or  where  a  lease  is  made  dum  solafiierit,  or  dum  sola  et  casta  virerii  ;  and  so 
is  1  Roll.  Abr.  418.  Condition  A.  pi.  6.  In  Robinson  v.  Comyns,  Gas. 
temp.  Talb.  164.  2  Eq.  Ca.  Abr.  215.  393,  the  devise  was  on  condition  that 
the  devisee  married  the  testator's  grand-daughter ;  and  no  doubt  was  enGE^rtain- 
ed  of  the  validity  of  it ;  though  Lord  Ta^mt  thought  that  the  grand-daugh- 
ter lefusing  to  marry  the  devisee  .was  a  dispensation  of  the  condition. 
In  Scott  v.  Tyler,  2  Dickens,  721,  Lord  Thurlow  enumerates  many  re- 
fltrictions  which  were  even  allowed  by  the  civil  law:  the  accuracy  of 
Trhich  list,  as  far  as  it  goes,  was  confirmed  by  Lord  Loughborough  in 
Stackpole  y.  Beaumont,  3  Yes.  jun.  97.  Lord  G.  J.  Willes,  in  Harvey 
V.  Aston,  Willes,  94,  even  seems  to  consider  that  the  law  of  England  ad- 
mits of  a  devise  under  a  general  restriction  of  marriage ;  and  instances 
that  a  devise  of  an  estate  durante  viduitate  is  certainly  good.  And  in 
Fry  V.  Porter,  1  Mod.  300,  and  Booth  v.  Booth,  2  Chan.  Gas.  109,  a  condi- 
tion in  restraint  of  marriage  generally,  without  consent,  with  a  limitation  over 
was  clearly  considered  to  be  valid.  But  it  is  not  necessary  to  contend  that  a 
devise  on  condition  of  a  general  restraint  of  marriage  is  good  :  it  is  enough 
that  all  the  cases  agree  m  support  of  a  reasonable  restriction  of  that  kind ; 

(a)  1  Mod.  86.  800.     1  Chaa.  Css.  142.  or  2  Chan.  R«p.  26.    2  Lev.  21.    T.  Raj. 
1  Ventr.  199. 
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and  there  is  nothing  unreasonable  in  the  restriction  in  question.  There  csti 
be  nothing  unlawful  in  restraining  the  object  of  a  testator's  bounty  from  marry- 
ing with  particular  persons  by  name,  or  with  the  inhabitants  of  such  a  town, 
even  in  his  own  country ;  for  bonds  in  restraint  of  trading  or  carrying  on  any 
business  in  a  particular  town  or  district  have  been  held  good.  Davis  r. 
Mason,  5  Term  Rep.  118,  and  Bunn  v.  Gvy,  4  East,  190.  A  re- 
straint then  of  marrying  any  foreigner  of  a  particular  country  is  at  least 
as  reasonable;  or  against  marrying  one  of  a  different  religion  rand  this  will 
apply  as  well  to  Scotland,  the  established  religion  of  which  is  different  from 
the  church  of  England,  and  the  country  governed  by  a  different  lai^,  though 
united  under  the  same  crown.  Secondly,  the  condition  in  question  is  good  on 
another  f^round  ;  for  the  devise  to  the  daughter  was  when  she  should  attain 
21  or  marry :  t!  arefore  as  soon  as  she  had  attained  21,  the  estate  would  have 
become  absolute  ir  her  in  fee,  and  not  liable  to  be  devested  by  any  marriage 
she  might  subsequently  have  contracted  :  the  restraint  of  marriage  therefore 
with  a  Scotcliman  only  operated  upon  her  till  21 ;  and  all  the  authorities 
agree  that  such  a  restraint  is  good.  That  the  estate  would  have,  vested  in 
her  absolutely  at  21,  if  she  had  not  married  before,  appears  from  Deshody  t. 
BoymUe,  2  Pr.  Wms.  547,  where  a  legacy  was  to  be  paid  to  a  daughter  when 
she  attained  21,  or  be  married  with  the  consent  of  A,  and  jB.  ;  but  in  case  she 
married  without  such  consent,  the  executors  were  only  to  pay  hef  the  dividends 
during  hec  life;  and  after  her  death  to  transfer  (he  stock  to  her  children, 
&c. :  and  it  was  held,  that  the  condition  determined  at  21 :  and  the  same 
point  was  ruled  in  King  v.  Withers,  1  Eq.  Ca.  Abr.  112.  Prec  in  Chan. 
348,  and  PuUen  v.  jReo^^,  2  Atk.  587.  Thirdly,  in  the  even^  of  the  pro- 
hibited marriage  the  estate  is  directed  to  '*  descend  to  such  person  or  persons 
as  would  be  entitled  under  his  will  in  the  same  manner  as  if  his  daugh- 
ter were  dead.'  Now,  in  case  of  the  decease  of  his  daughter  **  urder 
age  and  unmarried,*^  (by  which  latter  must  necessarily  he  unaersiood 
unmarried  to  any  person  not  prohibited  H  him)  the  testator  had  before 
expressly  devised  the  estate  over  to  the  two  children  of  his  nephew^  Joseph 
Perrin,  as  tenants  in  common,  in  fee.  He  evidently  considered  his  daugh- 
ter's marriage  with  a  Scotchman  as  equivalent  to  her  death  unmarried  : 
otherwise  that  which  was  to  give  odTect  to  the  limitation  over  would  be  made 
to  defeat  it :  it  would  be  felo  de  se.  In  C9se  of  the  natural  death  of  the  daugh- 
ter without  issue,  it  would  descend  at  common  law  to  Joseph  the  father  of  the 
infants ;  but  the  testator  has  expressed  what  descent  he  meant,  namely,  that 
pointed 'Out  under  his  will,  whicn  is  to  his  infant  great  nephews. 

Park,  on  behalf  of  Joseph  Perrin^  (who  would  have  been  the  testator's  heir* 
if  his  daughter  had  died  without  issue,)  argued  that  he  would  take  if  the  lim- 
itation over  were  good  ;  which  he  also  contended  that  it  was ;  and  referred  to 
Ptdling  V.  Reddy,  1  Wils.  21,  where  the  rule  is  laid  down  that  if  a  legacy  be 
devised  on  condition  of  marriage  with  consent,  and  there  be  no  devise  over  in 
case  the  party  marry  without  consent ;  this  is  only  considered  in  tem>rem  : 
but  if  there  be  a  devise  over,  it  shall  go  to  such  devisee.  But  if  the  portion 
arise  out  of  land,  where  there  is  no  devise  over,  it  shall  go  to  the  heir.  Now 
the  words  of  this  will  are  that  in  case  the  daughter  shall  so  marry,  (i.  e.  a 
Scotchman,  the  real  and  personal  estate  "  shall  descend  to  such  person  or  per- 
sons as  would  be  entitled  under  this  my  will,  in  the  same  manner  as  if  my 
daughter  were  dead."  Bot  it  was  only  given  ojer  before  to  the  infant  child- 
ren jof  Joseph  Perrin  in  case  the  daughter  should  die  uTider  age  and  unmar^ 
ried  ;*'  both  those  events  must  concur ;  and  in  order  to  satisfy  those  words 
Mr.  Idttledale  is  obliged  te  add  (unmarried)  <*  within  the  meaning  of  mv^ill," 
i.  e.  *'  to  any  other  than  a  Scotchntan :"  whereas  construing  the  words  used 
in  their  plain  and  grammatical  sense,  without  addition  or  subtraction,  the  per- 
son to.  whom  the  estate  would  descend,  if  the  daughter  had  died  under  age  and 
unmarried^  would  be  Joseph  Perrin,  who  would  then  have  stood  in  the  place 
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of  heir  at  law-to  th0  testator  and  to  his  daughter.  And  by  this  constmctioa 
an  eflfect  is  giv^n  to  every  word  ;  for  the  estate  woald  descend  to  Joseph  Per' 
rin  under  the  wiU,  and,  in  po  other  way,  since  the  prior  claims  of  the  testator's 
daughter  and  her  children  are  by  that  alone  put  out  of  the  way  of  his  claim 
hy  descent, 

Holroyd,  for  the  defendants,  contended  that  William  Geddest  the  father,  was 
entitled  as  tenant  by  the  curtesy  for  his  life,  with  remainder  in  fee  to  his  son 
Archibald :  or,  if  not,  that  the  whole  fee  vested  presently  in  the  son.  First, 
the  testator's  daughter  took  a  vested  estate  in  fee,  and  it  did  not  remain  con- 
tingent until  her  marriage  or  age  of  21 :  nor  was  there  any  condition  prece* 
dent,  to  prevent  the  fee  vesting  in  her  until  the  condition  was  satisfied.  It  is 
a  deviae  to  trustees  of  real  and  personal  estate,  in  the  first  place,  to  pay  an 
annuity  to  his  wife ;  next,  to  pay  for  the  maintenance  and  education  of  his 
daughter  until  her  age  of  21  or  marriage ;  and  when  she  attained  21  or  mar- 
ried, then  to  her  in  fee :  but  if  she  died  under  age  and  unmarried^  then  he 
gave  it  over.  A  devise' to  one  if  ox  when  he  attains  such  an  age  vesta  imme- 
diately, though  the  estate  be  dei^ised  over  if  he  die  before.  But  here  there  is 
also  a  devise  of  maintenance  to  the  daughter  out  of  the  estate  until  her  age  of 
21  or  marriage ;  the  trustees  therefore  merely  took  the  management  of  the  es- 
tate in  the  mean  time  as  guardians.  Stoker  v.  Edwdrds^  2  Show. -391,  Ed^ 
wards  v.  Hammond^  3  Lev.  132.,  Manfidd  v.  Dugqrdf  1  Eq.  Gas,  Abr.  195, 
Goodtitle  v.  Whitby,  1  Burr.  228,  Denn  v.  Statterthwaiie,  1  Blac.  Rep.  519, 
Doe  V.  Underd&wn,  Willes,  293,  and  Bromfield  v.  Crowder,  1  New  Rep.  313, 
all  shew  that  the  fee  vested  in  the  daughter  in  the  first  instance,  liable  only  to 
be  devested  if  she  died  before  21  and  unmarried,  or  on  the  happening  of  any 
other  legal  condition  which  the  testator  might  afterwards  impose :  which 
is  very  different  from  the  case  where  the  estate  is  only  given  to  the  devi- 
see upon  the  happening  of  a  particular  event ;  as  if  the  daughter  manri- 
ed  A,  B, :  there  the  marriage,  or  other  event,  on  which  the  esti^te  is  so 
given,  is  a  condition  precedent,  which,  however  illegal  in  itself,  must  take 
place  before  the  estate  can  vest  in  the  party.  This  distinction  will  ex- 
plain what'  was  said  by  Lord  Thurlow  in  Scott  V.  Tyler ,  2  Bro.  Oh.  Cas.  488, 
as  to  the  difficulty  of  reconciling  all  the  cases.^  As  where  an  estate  is  given 
to  a  widow  durante  viduitate  ;  if  she  marry  again,  the  Court  cannot  give  her 
the  estate  any  longer,  because  the  condition  of  her  widowhood  is  the  only  ten- 
ure by  which  she  holds  the  estate.  The  same  distinction  yfill  apply  to  the 
cases  cited,  of  gavelkind,  and  of  fellows  of  colleges.  Admitting,  therefore,  the 
distinction  which  has  been  taken  between  the  civil  and  canon  law,  and  the 
law  of  England ;  that  the  former  avoids  in  general,  all  restraints  of  marriage ; 
and  that  the  law  of  England  has  adopted  that  rule  only  with  respect  to  pecu- 
niary legacies,  but  not  as  to  real  property  ;  (though  it  i^  observable  here  that 
the  devise  of  the  personal  is  joined  with  that  of  the  real  estate,  still  if  the  es- 
tate once  vested,  as  the  authorities  shew,  in  the  daughter,  the  Court  will  not 
suffer  it  to  be  devested  upon  an  illegal  condition:  and  Lord  C,  J.  Wilmot^ 
in  Low  V.  Peers,  Wilmot,  369,  370, 4.,  takes  the  same  distiiiction,  while  he  con- 
demns generally  all  restraints  of  marriage  as  contrary  to  the  policy  of  the  law ; 
and  be  shews  that  the  case  in  the  Yeai-book  43  Ed.  3.  6.  a.  from  whence  the 
dictum  in  1  Rol.  Abr.  418,  is  taken,  is  against  the  legality  of  the  restraint ; 
and  refers  to  the  opinion  of  Lord  Hale  in  Pry  v.  Porier,  1  Mod,  308,  for 
the  reason  given  .by  him  for  supporting  conditional  limitations,  (founded 
on  prohibitions  of  marriage  without  consent,)  **  because  the  party  is  not 
thereby  bound  from  marriage."  The  question  then  is,  whether  the  restraint 
in  question,  which  appliea  both  te  the  wife  and  daughter,  be  void,  as 
being  too  general  ?  This  is  not  at  allafllbcted  by  that  class  of  cases  legaliz- 
ing covenants  in  restraint  of  trade  in  particular  districts ;  for  they  are  found- 
ed upon  adequate  consideration  commensurate  with  die  restraint;  name« 
ly,  the  proportionate  benefit  of  the  covenantee  in  the  same  trade  or  calU 

Vol.  V.  13 
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ing:  and  it  is  indifferent  to  the  paUic  wbetber  A.  or  B.  exercise  their 
kwines*  in  any  particular  place.  But  this  is  a  xestraint  extending  to  a 
whole  nation,  and  that  top  forming  an  integral  part  of  the  kingdom.  If 
the  restraint  went  to  every  person  in  Enguindf  it  would  clearly  be  void 
upon  .general  principles  of  policy,  as  laid  down  by  Lord  C.J.  Wilmol  in  Lota 
T.  Peers.  Thea  why  should  not  the  same  principles  extend  to  Scotland  f 
The  &ct  of  the  testator^s  having  resided  in  England  cannot  affect  the 
question  of  policy.  Suppose  that  the  daughter  had  married  a  person  whom 
she  had  reasonable  ground  to  believe  was  born^  of  English  parents  in  Eng' 
land  ;  yet  if  in  fact  he  were  a  Scotchman,  though  unknown  to  her,  the 
forfeiture  would  still  be  incurred  however  innocently ;  which  shews  the  un- 
reasonableness of  so  general  a  restraint.  The  restraints  which  have  been 
supported  in  particular  cases,  such  as  having  the  consent  of  parents  or  guar- 
dians, &C  were  considered  more  as  regulations  to  prevent  improvident 
marriages :  but  this  goes  to  restrain  marriage  whether  provident  or  improv- 
ident; which  is  unreasonable,  and  on  that  account  injurious  to  the  interest 
of  the  public,  which  is  concerned  to  promote  provident  marriages,  or  at  least 
Bot  to  prohibit  them.  The  case  of  restraining  marriage  with  a  person  of  a 
different  religion  is  distinguishable,  not  aa^a  restraint!  but  as  a  reguhition 
of  marriage :  the  difficulty  of  determining  in  what  faith  the  children  are  to 
be  brought  up,  and  the  domestic  disputes  consequent  thereupon,  may  class 
this  under  the  latter  head.  There  may  also  be  a  distinction  on  (he  ground  of 
public  policy  between  prohibitions  of  marriage  with  a  foreign  nation,  and 
with  a  nation  forming  part  of  the  kingdom^  On  these  grounds  this  condi- 
tion would  be  void :  and  William  Geddes  would  be  entitled  as  tenant  by  the 
curtesy.  But  if  not,  secondly,  the  estate  is  not  given  over  to  Joseph  Perrin 
as  heir  at  law,  (supposing  the  testator's  daughter  had  in  fact  died  unmarried) 
Bor  to.  his  children ;  for  it  is  oply  given  aver  in  the  event  of  the  daughter's 
^  marrying  a  Scotchman^  &c.  and  then  it  is  to  '*  descend  to  such  person  or 
**  persons  as  would  be  entitled  under  my  will  in  the  same  manner  as  if  my 
V  wife  or  daughter  were  dead;  any  thmg  herein  contained  to  the  contrary 
*'  notwithstanding."  The  daughter  therefore  having  left  a  child,  it  must  de- 
S  scend  to  that  child.  This  being  the  case  of  a  forfeiture,  the  condition  must  be 
taken  strictly.  In  a  MS.  common  place  book  of  Judge  Dodderidge{a)  it  is 
said,  **  conditions  that  go  in  defeazance  shall  be  taken  strictly,  for  they  are  odi- 
ous." It  is  also  to  be  taken  strictly  as  being  in  restraint  of  marriaget  accord- 
ing to  the  opinion  of  .Lord  Mansfield  in  Long  v.  Dennis,  4  Burr.  20^.  The 
construction  contended  for  will  also  disinherit  the  heir  at  law,  which  can  only 
be  by  express  words  or  necessary  implication,.  The  estate  is  directed  to  ife- 
scend  as  if  the  daughter  were  dead  :  this  can  only  be  to  her  son,  who  is  her 
heir ;  and  it  cannot  descend  to  any  person  except  as  heir  of  the  person  Isst 
seised ;  and  no  heir  can  take  by  descent  in  the  life  of  his  ancestor.  [Lord 
EUenhorough,  C.  J.  The  word  descend  cannot  be  taken  here  in  its  strict 
sense,  because  it  is  applied  to  personalty  as  well  as  realty.  The  testator  onlv 
meant  that  the  estate  should  go  over  to  the  haeres  factus  in  the  event  which 
he  provided  for.]  Then  being  limited  over  as  if  the  wife  or  daughter  were 
dead  ;  as  applied  to  the  daughter,  it  would  go  to  her  son.  *  But  the  words 
^  entitled  under  this  my  ufilT^  are  relied  on  as  referring  to  the  limi  ation  an- 
tecedently expressed :  but  that  was  only  to  take  place  in  case  his  daughter 
should  die  under  age  and  unmarried.  Now  the  condition  of  dying  under 
age  could  not  apply  to  the  wife,  who  was  above  age  when  the  will  was  made ; 
as  to  her  therefore  it  could  only  operate  as  a  condition  in  terrortm ;  then 
why  should  not  the  other  condition  of  dying  unmarried  operate  in  terrorem 
also  as  to  the  daughter.  Taken  in  the  strict  sense  of  the  words,  the  event 
has  not  happened  on  which  the  estate  was  to  go  over ;  for  the  daughter, did 
not  die  '*  under  age  and  unmarried.''^ 

""  (a)  Citsd  in  8cvU  v.  Tyler.  2  Bro.  Chan.  Cat.  456^ 


IN  THE  FORTY-EIGHTH  YEAR  OF  GEORGE  HI-         99 

IdttledaU  in  reply  contended  that  the  estate  never  vested  in  the  danghtert 
bat  was  in  the  trustees,  who  were  to  pay  the  widow's  annuity  OMt  of  it ;  to 
raise  200Z.  for  the  niece ;  and  to  provide  for  the  education  and  maintenance 
of  the  daughter  till  she  attained  21  or  married ;  and  the  sums  necessary  for 
the  latter  purposes  were  to  be  estimated  by  the  trustees  considering  the  fortune 
she  would  be  entitled,  to:  therefore  till  21  or  marriage  the  testator  did  not 
consider  his  daughter  as  entitled  to  any  thing.  But  if  the  estate  did  vest  in 
her  in  the  first  instance,  it  was  liable  to  devest  if  she  died  under  age  and  ui^ 
married  ;  and  then  as  the  prohibited  marriage  with  a  Scotchman  operated  by 
the  necessary  construction  of  the  will  as  a  death,  by  the  express  direc- 
tion of  the  testator ;  it  follows  that  the  estate  was  devested' out  of  her,  as  upon 
her  dying  under  age  and  unmarried,  in  which  event  the  limitation  over  to  the 
children  of  Joseph  Perrin  was  to  tak^  effect  And  then  the  only  question  is 
upon  the  legality  of  the  condition ;  which  is  not  like  case^  of  contracts  between 

garties  stipulating  against  the  marriage  of  one  of  them,  such  as  Low  v.  Peers  ; 
ut  turns  on  the  power  which  every  man  has  to  ai)nex  what  condition  he 
pleases  to  his  bounty.  And  this  is  as  much  a  regulation  of  marriage  as  any 
of  the  cases,  admitted  to  be  law,  where  devises  on  condition  of  marrying  witn 
consent  have  been  held  binding. 

Lord  Ellenborough,  C.  J.  said,  that  the  Court  would  certify  their  opinion ; 
but  he  saw  no  ground  for  holding  this  condition  to  be  void,  as  being  in  gene- 
ral restraint  of  marriage.  And  afterwards  the  following  certificate  was  sent : 
"  Having  beard  this  case  argued  by  counsel,'and  considered  it,  we  are  of 
opinion,  that  under  the  circumstanc/n  of  the  above  case  Jonah  Perrin  and 
Maria  Perrin^  the  two  children  of  the  testator's  nephew  Jfmpk  Perrin^  are 
entitled  to  the  real  estates  of  the  said  testator  Jdiiah  Perrin. 
2id  January,  1808. 

Ellbnboboitgh. 
N.,Gao6B. 
S.  LAwaxircx. 
S.  Lb  Blanc." 


CASES 


IN 


HILARY   TERM, 

IN  THE  FORTY-EIGHTH  VEAR  OF  THE  REIGN  OF  GEORGE  III. 


Kingsmill,  Bart,  and  Another  v.  Bull  and  Another. 

9  EfMt,  185.    X«n.  25;  1808. 

Where  a  y»1m  of  jnttificatioii  in  treipuut  for  taking  t«ro  hoiMs  ai  beriali,  atated  a  eoatom  in 
the  maaor  that  the  lord/rom  Hmt  imnumoriai^  uniU  the  disition  of  a  certaio  tepomeot 
into  moietiea,  had  taken  aad  heen  accottomed  to  take  a  heriot  opon  the  death  of  every  ten- 
ant dying  seised ;  and  since  the  dioinon  the  ford  had  taken  and  been  accustomed  fo  take 
Ob  the  death  of  every  tenant  dying  seised  of  either  of  the  moieties  91  heriot  (or  esch 
moiety:  this  most  be  taken  to  be  one  entire  cmtom,  and  not  two  distinct  enstoms,  the  one 
applicable  to  the  tenement  before^  and  the  other  ofier  the  division  of  it:  and  being  laid  to 

.  be  an  immemorial  custom,  it  is  disproved  by  evidentoe  that  the  division  was  made  within 

,   memory. 

IN  trespass  for  taking  the  plaintiffs'  horses,  the  defendants  pleaded  several 
justifications  of  the  taking,  as  servants  to  the  Earl  of  Caernarvon,  lord  of  the 
manor  of  Bockinswell  in  the  county  of  SovUkafPfpion,  for  heriots  due  on  the 
death  of  Sir  Bobert  KnigsmiU,  Bart  the  plaintiffs*  testator,  in  respect  of  cer- 
tain cvrstomary  tenements  of  the  manor  of  which  he  died  seised.  And<  as  to 
the  seising  of  two  of  the  horses,  they  alleged  hy  their  21st  plea,  that  at  the 
death  of  Sir  JZ.  £  the  last  tenant,  the  Earl  of  Caernarvon  was  and  still  is 
lord  of  the  manor  of  £.  ;  that  one  messuage,  &c.  from  the  time  immemorial 
until  the  dividon  thertcf  info^  moieties,  was  parcel  of  the  manor,  and  a  custo- 
mary tenement  thereof  demised  and  demiseahle  by  copy,  &c.  according  to 
the  custom  of  the  said  manor  ;  and  that  continually  from  ihe  division  thereof 
into  moieties  hath  been  and  still  is  parcel  of  the  said  manor,  demised  and  de- 
miseahle by  copy,  &c.  The  plea  then  stated  the  following  custom,  upon  the 
manner  of  stating  which  the  question  arose.  "  That  within  the  said  manor  there 
now  is,  and  from  time  whereof,  &c«  hath  been  an  ancient  custom  there  used  and 
approved,  viz.  that  the  lord  of  the  said  manor  for  the  time  being,  from  time 
whereof  the  memory  of  man  o  not  to  the  contrary  until  the  said  division  of  the 
last  mentioned  customary  tenement  into  moieties,  hath  seized  and  taken,  and 
been  used  and  accustomed  to  seize  and  take,  and  during  all  that  time  of  right 
ought  to  htive  seized  and  taken,  upon  the  death  of  every  tenant  dying 
seised,  &c.  for  «nd  in  respect  of  sucn  tenement ;  and  since  the  said  divi- 
sion the  lord  of  the  said  manor  for  the  time  being  hath  seized  and  taken, 
and  been  tuccustomed  to  seize  and  take,  and  still  ought  to  seice  and  take, 
after  the  death  of  every  tenant  dying  seised  of  the  said  moieties,  or  either 
of  them,  in  respect  of  each  such  moiety  whereof  be  hath  so  died  seised, 
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one  of  the  beasts  which  were  of  sach  tenant  at  the  time  of  his  death, 
for  and  in  the  name  of  a  heriot  custom,"  &c.  The  plea  then  stated  the 
admission  of  the  last  tenant,  his  deajlh,  and  the  seizure  of  the  two  hordes 
as  heriots.  Replication — de  injuria  sua  propria,  and  traversing  the  cus« 
torn  in  the  words  of  the  plea.  At  the  trial  before  Thornton,  B.  at  the  last 
assizes  at  Winchester,  it  appeared  in  evidence  upon  th6  21st  plea,  that  the 
division  of  the  tenement  therein  mentioned  was  made  since  the  time  of  legal 
memory  ;  and  the  question  made  at  the  trial  upon  the  construction  of  that  plea 
Was,  whether  it  confined  the  division  of  the  tenement  to  time  beyond  legal 
memory,  or  not  ?  And  a  verdict  was  taken  by  the  Judge's  direction  for  the 
defendants  on  this,  as  well  as  upon  certain  other  pleas ;  and  for  the'  plaintiffs 
upon  the  rest ;  with  liberty  for  the  plaintiffs  to  m^ve  to  enter  a  verdict  fot 
them  on  the  issue  in  question,  and  to  add  4H.  10*.  (the  agreed  value  of  the 
two  horses)  to  the  damages  found  for  them  on  the  other  pleas,  if  the  Court 
should  be  of  opinion  with  them  upon  the  construction  of  the  31st  plea.  The 
motion  was  accordingly  made,  ana  arule  nut  granted  in  the  last  term  for  this 
purpose ;  against  which 

LsTU,  Serjt.  and  Gaselee  nov^  shewed  cause^  and  contended  that  the  evidence 
supported  the' substance  of  the  plea;  which  did  not  necessarily  import  that 
the  division  of  the  tenement  waS  before  the  time  of  legal  memory :  but  it 
might  be  read  either  way.  And  they  pointed  the  attention  of  the  Coqrt  to 
the  different  manner  in  which  the  custom  was  laid  as  used  and  approved  iefore 
the  division  of  the  tenement,  and  since:  the  allegation  of  its  existence ^om 
time  whereof ^  ice.  only  applied  to  it  before  the  division;  for  the  words  fpom 
time  whereof  &c.  were  not  repeated  in  the'  allegation  of  its  existence  since  the 
said  division,  kc, ;  but  it  was  only  alleged  that  since  the  division  the  lord  had 
(in  fact)  seized,  and  been  accustomed  to  seize,  &:c. 

But  the  Court  (stopping  Burrough  and  Dampier  in  support  of  the  rule) 
said,  that  the  whole  was  stated  as  one  immemorial^  custom ;  whii*h  wils  dis- 
proved by  shewing  the  division  to  have  taken  place  within  time  of  memory : 
.and  therefore  made  the  rule  absolute. 


Pitt  V,  Green. 

9  Eut,  188.    Jan.  25.  1808. 


A  varianee  io  letting  out  ooe  of  several  covenants  in  a  lei^,  on  which  brstehei  were  assign- 
ed, Tiz.  the  Cdlar'heer  field,  instead  of  the  Mltr^bur  field;  being  considered  as  part 
of  tiie  description  or  the  deed  declared  on;  though  the  pUinliff  waived  going  for  damagee 
on  the  breach  of  that  Goveaaat,.ia  fatal. 

IN  covenant,  the  declaration  set  forth,  that  by  indenture  the  defendant  de- . 
mised  to  the  plaintiff  a  messuage  at  Star  Crds,  with  the  ^rden  and  four 
several  fields  belonging  to  the  dwelling  house,  to  hold  for  21  years,  at  the 
rent  of  1501. ;  and  that  the  defendant  thereby  covenanted  with  the  plaintiff, 
that  he  would  repair  all  the  pt'emisea;  and  under-ground-gutter  the  Cellar* 
Beer  field  ;  and  set  up  a  proper  hedge  to  fence  put  the  plot  of  ground  on  ^l^ar- 
borough:  and  the  declaration  assigned  breaches  on  all  those  covenants.  The 
defendant  pleaded  non  est  factum,,  ^nd  six  other  pleas  negativing  the  breaches 
of  covenant :  upon  which  issues  were  joined.  At  the  trial  before  Thomson, 
B.  at  Exeter,  on  proving  the  lease,  an  objection  was  taken  by  the  defendant's 
counsel,  th'it  there  was  a  fatal  variance  between  that  and  the  lease  declared 
on  :  the  covenant  in  the  lease  produced  being  to  under-ground-gutter  the  AUer* 
Beer  field,  instead  of  the  Cellar-Beer  field  as  stated  in  the  declaration  :  and  the 
point  being  reserved,  the  cause  went  on  ;  and  a  verdict  was  found  for  the 
plaiotifiT  on  some  of  the  issues  on  other  breaches  of  covenant  than  that  relat- 
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ing  to  the  Aner-Beer  field  :  with  leave,  to  the  defendaot  to  move  to  enter  a 
nonsuit,  if  the  Court  thought  the  objection  well  founded. 

Pell  now  shewed  cause  against  a  rule  obtained  in  last  Michadmas  term  for 
enteriaga  nonsuit.  He  said,  it  was  a  mere  clerical  mistake :  which  in  RoUei* 
ion  V.  Smithy  4  Term  Rep.  Ij&l,  Wlu  held  not  to  vitiate  a  certificate  of  registry. 
And  if,  as  ^as  said,  in  Dundas  t.  L(yrd  Weymouth^  Cowp.  666,  it  be  only 
necessary  to  set  out  the  substance  of  the  covenant  on  which  a  breach  is  as- 
signed, a  variance  in  an  immaterial  part  set  forth,  (and  here  the  plaintiflf 
waived  proceeding  op  the  breach  of  that  part  of  the  covenant)  cannot*  be  fatal, 
[lie  EUltic^  J.  The  danger  there  stated  was  in  setting  out  unnecessary  parts 
of  the  indenture,  because  the  plainiifi*  was  liable  to  fail  in  his  action  if  there 
were  a  variance  in  setting  out  even  an  immaterial  part.]  He  then  referred  to 
King  V.  PippeU  1  Term  Rep.  235,  and  Cunning  y.  Siiiey  there  cited,  lb.  239, 
and  Warre  v.  Harbin*  2  H.  Blac.  1 13,  where  variances  in  setting  out  precepts 
were  held  immaterial :  and  to  Williams  v.  Ogle,  2  Stra.  S89,  where  the  wrong 
spelling  of  a  name,  Segrave  for  Seagrane^  in  setting  out  a  record,  was  said  to 
be  idem  sandns,  and  no  material  variance.  And  such,  he  contended,  was  CeZ- 
lar-Beer,  for  AUer-Beer.  And  that  this  was  not  like  the  variance  in  Wilson 
y.  Gilbert,  2  Bos.  &  Pull.  231,  between  the  parish  St.  Ethelburg  and  St. 
EthelburgR ;  which  the  Court  of  C*  B,  thought  might  designate  two  difiereot 
saints  of  different  sexes. 

LenSj  Serjt.  and  Dampier,  contra,  were  stopped  by  the  Court. 

Lord  Ellenborough,  G.  J.  The  counsel  cannot  argue  with  a  greater  de- 
sire to  get  rid  of  the  objection  than  the  Court  bad  in  the  first  instance  ;  and 
therefore,  we  wished  to  compare  the  rteord  with  the  deed,  in  order  to  see 
whether  the  word  as  written  in  the  one  would  admit  of  being  read  as  it  ap« 
pears  in  the  other ;  but  in  the  one  it  is  so  distinctly  written  Cellar-Beer^  that 
we  cannot  read  it  422er-Beer,  as  it  distinctly  appears  written,  in  the  other; 
neither  can  we  say  they  are  the  aame  word  in  sound.  And  being  a  sensible 
word  aS'it  stands  in  the  record,  we  cannot  reject  it  as  surplusage.  Then  tak- 
ing it  as  part  description  of  the  deed  declared  on,  the  variance  is  fiEital(l). 

Per  Curiam,  Bde  absolute. 


Cardwell  v.  Martin. 

9  Eaft,  190.    Jan.  26,  1808. 

dff.  and  H..  having  exchanged  their  aeeeptaneei  of  bill*  drawn  bj  eaob  on  the  other  at  ao 
nany  daya  ;  held  that  the  delivery  of  the  reapective  billa  for  aeeeptanoe,  and  the  re*ddliv- 
ery  of  the  aanie  bv  the  acceptohi  to'the  reapective  drawert,  waa  a  negociation  of  the  billa  ; 
and  that  aach  biln  coa|d  not,  after  they  had  been  ao  exchanged  for  valoablo  conaideration 
(aa  the  exchange  of  aecopiancea  it>  for  20  daya,  be  poat«dated  without  a  new  atamp,  aa 
npon  new  billa  ;  although  daring  idl  that  time  each  had  remained  in  the  hands  of  the  origi- 
jiai  drawer. 

THE  plaintiff  declared  as  indorsee  of  a  bill  of  exchange  against  the  accep<> 
tor;  and  it  appeared  that  the  bill  in  question  which  was  diiawn  by  Giles  and 
Co.  on  the  3d  of  June  1807,  payable  to  their  owti  order,  and  accepted  by  the 
defendant  at  three  months*  date,  was  exchanged  by  him  with  Giles  and  Co. 
for  their  acceptance  of  a  bill  drawn  by  the  defendant  for  the  same  sum  at  85 
days,  payable  to  his  order ;  the  object  being  that  Giles  and  Co.  should  put  the 
defendant  in  cash  before  his  acceptance  became  due.  On  the  23d  oi  June, 
before  GHes  and  Co.  or  the  defendant  had  passed  the  respective  securities  to 
any  other  person,,  it  was  agreed  to  procrastinate  the  payment  of  the  bills  by 
post-dating  them  the  23d  of  June  instead  of  the  3d.  And  the  question  at  the 
trial  was,  whether  such  an  alteration  could  be  made  under  these  circumstances 

(1)  Vide  Bowditch  v.  MawUtf.  I  Campb.  195. 
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without  a  new  stamp  ?  Lord  EUenhorough  was  of  opioioDt  at  the  trial  At  the 
last  sittings  hX  iSvUdhaU,  that  it  could  not ;  and  nonsuited  the  pkintifi*:  hut  it 
was  agreed  that  the  jury  should  assess  the  damages ;  and  if  the  Court  thought 
that  a  new  stamp  was  not  necestory,  the  plaintiflT  had  leave  to  move  to  enter 
a  verdict  for  so  much.    Which 

The  Attomey-Oeneral  now  moved  for  accordingly ;  contending  that  it  was 
competent  to  the  oti^nal  parties,  hy  whom  the  securities  were  framed,  to 
make  any  alteration  in  them  before  they  were  negotiated;  each, of  the  bills 
having  remained,  till  after  the'  alteration  on  the  23a  otJune,  in  the  hainds  of 
its  respective  drawer.  If  this  be  pot  so,  it  seems  idifficult  to  support  the  de- 
termination of  this  Court  in  Lowe  v.  Waller^  Dougl.  736. ;  where  a  bill  of 
exchange  in  the  hands  of  an  innocent  indorsee  was  avoided  on  account  of  an 
usurious  consideration  as  between  the  indorsers  and  the  acceptor,  jn  whose 
hsQds  it  was  placed  by  the  drawer  and  payee  for  the  purpose  of  raising 
money ;  though  there  were  no  usurious  consideration  stated  as  between  the 
original  drawer  and  payee  and  the  acceptor.  The  Court  therefore  must  have 
considered  that  while  the  bill  remained  in  the  hands  of  the, first  taker,  and 
bef9re  it  was  negotiated,  it  was  liable  to  the  taint  of  usury  attached  by  the 
Stat.  12  Ann.  st.  2.  c.  16,  upon  any  contract  made  upon  an  usurious  consider- 
ation. Though  the  general  rule  is,  that  if  the  bill  be  valid  in  its  inception, 
an  indorsee  for  a  valuable  consideration,  without  notice,  is  not  aflfected  by  any 
usurious  consideration  for  passing  the  bill  through  the  hands  of  intermediate 
holders(a). 

The  Courts  however,  were  all  of  opinion  in  this  case,  \hat  the  objection  was 
well  founded.  The  delivery  of  the  bill  by  the  drawer  to  the  acceptor,  and 
the  re-delivery  of  it  to  the  drawer  for  a  valuable  consideration,  such  as  the 
ezchaniere  of  acceptances  has  been  held  to  be  sfnce  Cowley  v.  Dunlop,  7  Term 
Bep.  565,  was  a  negotiation  of  the  bill.  The  several  drawers  were  mutual 
purchasers  of  each  other's  acceptances.  And  while  the  bill  in  question  was 
m  this  course  of  negotiation,  and  after  it  had  continued  so  20  days,  during 
which  time  it  was  in  the  power  of  the  drawer  and  payee  to  have  passed  it  to 
any  third  person^  the  alteration  was  made.  This  was  in  effect  drawing  a  new 
hi]l(l).  Rule  refused. 


Buchanan  t;.  Rucker.  ^ 

9  East,  192.    Jan.  25.  1808. 

The  law  will  not  raiae  an  attumptit  upon  a  radgment  obtained  by  delaalt  in  one  of  the  eolo- 
niea  agaioat  a  party,  wbo,  upon  the  face  of  the  proceeding*,  appeared  oni j  to  have  been 
tummoned  **  by  nailiog  np  a  copy  of  the  declaratioo  at  the  Coartbonae  door  ;**  h  not  ap- 
pearing that  he  had  ever  been  preaent  in  the.  colony,  or  aobject  to  the  jariidiction  of  tne  I 
Coloniaf  Coarf  at  the  time  of  the  aait  coratneoced,  or  aAerwardi ;  although  by  a  law  of 
Uie  colony,  if  a  defendant  be  abient  from  the  ulandt  and  have  no  atto|-ney,  manager,  or 
overaeer  there,  aach  node  of  aunimoning  him  aball  be  deemed  good  service  :  for  the  oB^ 
M€nc€  therebjr  intended  ia  of  one  who  had  been  prestnt  and  anbjeet  to  the  joriadiotiott  ; 
though  even  if  it  had  been  meant  to  reach  atniogera  to  the  jariidiotion  it  woold  not  have 
bonnd  them.  * 

THE  plaintiff  declared  in  anwmpnt  for  2000Z.  on  a  foreign  judgment  of 
the  island  Court  in  Tohago^  and  at. the  trial (&)  before  Lord  Ellenborough^ 
C.  J.  at  GuUdhaU^  produced  a  copy  of  the  proceedings  and  judgment,  certified 
under  the  hand-writing  of  the  Chief  Justice,  and  the  seal  of  the  island,  which 
were   proved ;  which,  after  containing  an  entry  of  the  declaration,  set  out  a 

(a)  Vide  Parr  v.  Eliaaon^  1  Eatt,  92. 
(1 )  Vide  ITniUy.  H'Uiiam$t  10  Eaet  481. 
{b)  Vide  1  Campbdl*t  Niii  Prine  Caeee,  68. 
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8UmtnMi8  to  the  defendant,  therein  described  as  "  formerly  of  the  ciij  of  Dun* 
'*  kirk,  and  now  of  the  city  of  London,  merchant,"  to  appear  at  the  ensuing  Goart 
**  to  answer  the  plaintiff 's  action  ;  which  summons  was  returned  served,  kc, 
"  by  nailing  up  a  copy  of  the  declaration  at  the  Court-house  door"  &c.  on  which 
judgment  was  aflerwards  given  by  default.  Whereupon  it  was  objected,  that 
the  judgment  was  obtained  against  the  defendant,  who  never  appeared  to  have 
been  within  the  limits  of  the  island,  nor  to  have  had  any  attorney  there ;  nor 
to  have  been  in  any  other  way  subject  to  the  jurisdiction  of  the  Court  at  the 
time :  and  was  therefore  a  nullity.  And  of  this  opinion  was  Lord  EUenbO' 
rough  ;  though  it  was  alleged,  (of  which  however  there  was  no  other  than 
parol  proof),  that  ibis  mode  of  summonio^  absentees  was  warranted  by  a  law 
of  the  island,  and  was  commonly  practised  there  :  and  the  plaintiff  was  there- 
upon nonsuited.     And  now 

Taddy  moved  to  set  aside  the  nonsuit,  and  for  a  new  trial,  on  an  affidavit 
Terifying  the  island  law  upon  this  subject ;  which  stated  "  That  every  defend- 
ant against  whom  any  action  shall  be  entered,  shall  be  served  with  a  sum- 
mons ilnd  an  office  copy  of  the  declaratioii,  with  a  copy  of  the  account  annex- 
ed, if  anv,  at  the  same  time,  by  the  Provost  Marshal,  ice,  six  days  before  the 
sitting  of  the  next  Court,  kc. ;  and  the  Provost  Marshal  is  required  to  serve 
the  same  on  each  defendant  in  person.  But  if  such  defendant  cannot  be 
found  and  is  not  absent  from  the  island  ;  then  it  shall  be  deemed  good  service 
by  leaving  the  summons, '&c.  at  his  most  usual  place  of  sbode.  And  if  the 
defendant  be  absent  from  the  island,  and  bath  a  power  of  attorney  recorded  in 
the  secretary's  or  registrar's  office  of  "Tobago  and  the  attorney  be  resident  in 
the  island,  of  any  manager  or  overseer  on  his  plantation  in  the  island,  the  ser- 
vice shall  be  either  upon  such  attorney  personally,  or  by  leaving  it  at  his  last 
place  of  abode,  or  upon  such  overseer  or  manager  personally,  or  by  leaving  it 
at  the  house  upon  the  defehddnVs  plantation  where  the  overseer  or  manager 
usually  resides.  But  if  no  such  attorney,  overseer,  or  manager  ;  then  the  naiU 
ing  up  a  copy  of  the  dedaration  and  summons  at  the  entrance  of  the  Court- 
House  shall  be  held  good  service. 

Lord  Ellenborouoh,  C.  J.  There  is  no  foundation  for  this  motion  even 
upon  the  terms  of  the  law  disclosed  in  the  affidavit.  By  persons  absent  from 
the  island  must  necess^irily  be  understood  persona  who  have  been  present  and 
within  the  jurisdiction,  so  as  to  have  been  subject  to  the  process  of  the  Court ; 
but  it  can  never  be  applied  to  a  person,  who,  for  aught  appears,  never  was 

g resent  within  6r  subject  to  the  jurisdiction.  Supposing,  however,  that  the  act 
ad  said  in  terms,  that  though  a  person  sued  in  the  island  bad  never  been 
present  within  the  jurisdiction^  yet  that  it  should  bind  him  upon  proof  of  nailing 
up  the  summons  at  the  court  door ;  how  could  that  be  obligatory  upon  the  sub- 
jects of  other  countries  ?  Can  the  island  of  Tobago  pass  a  law  to  bind  the 
rights  of  the  whole  world  ?  Would  the  world  submit  to  such  an  assumed  juris- 
diction ?  The  law  itself,  however,  fairly  construed,  does  not  warrant  such  an 
inference  ;  for  "  ahsefUfrom  the  island^^  mUst  be  taken  only  to  apply  to  persons 
who  had  been  present  there,  and  were  subject  to  the  jurisdiction  ,of  the  Court 
out  of  which  the  process  issued :  and  as  nothing  of  that  sort  was  in  proof 
there  to  shew  ^that  the  defendant  was  subject  to  the  jurisdiction  at  the  time  of 
commencing  the  suit,  there  is  no  foundation  for  raising  an  assumpsit  in  law 
upon  the  judgment  so  obtained(l)(2). 

Per  Curiam,  Rule  refused. 

(1)  Vide  Walkiri  al.  v.  fFtM«r,  Doug.  I.  Cravford  v.  Wkittal,  TUva^.  4.  n.(l). 
Oalbraitk  v.  JV^vilU,  Doog.  6.  a.  (\C3^  2).  8.  C.  5  East  476.  d.(6).  Sinrlair  v.  Frater, 
in  Dom.  Proc.  March  1771,  oiled  in  the  Oncben  of  Eingiton*9  case,  11  St.  Tr.  122,  by 
Hargr.  Kibb$  v.  kibbti  Kii1>.  119.  JPhslpi  4  al  v.  Holksr  ^  at,,  1  Dall.  261.  WrigU  v. 
Tower,  decided  by  tbe  H«o.  Judge  Ruth,  when  President  of  the  Coort  of  Common  Pleas 
for  the  third  district  in  Pefmiy/vanta,  end  reported  in  an  Appendix  to  the  Philaddphia  edi- 
tion of  Dong,  Rep.     BartieU  v.  Knight,  1  Mass.  Rep.  401.    Hitchcock  4-  al,  v.  Jiicken,  1 
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Raine  v.  Bell. 

»  Eut,  19ft.    Jan.  26,  1808. 

^t  if  not  an  implied  condition  in  a  common  marine  policy  on  ship  and  freight  that  the  ship  shall 
not  trade  in  the  coorae  of  her  voyage,  if  that  may  be  done  without  deviation  or  delay  or 
ocherwiaa  ioereaaing  the  rbk  of  tlie  manrera:  and  therefore  where  a  ahip  waa  compelled  in 
the  conree-of  her  yojage  to  enter  a  port  Am-  the  porpoae  of  obtaining  a  neceaaary  atock  tff 
proTiaioos,  which  she  conld  not  obtain  before  in  the  nsnal  coorae  by  reaaon  of  a  acardty  at 
her  lading  porta,  and  during  her  juatifiable  atay  in  the  po|l  ao  entered  for  that  porpoae  aha 
took  on  board  bpllinn  there  on  freigtit,  which  the  jary  found  did  not  occasion  any  delay  in 
tha  Toyage:  it  was  held  not  to  avoid  the  policy. 

THIS  was  an  action  on  a  policy  of  insurance  "  on  the  ship  Rio  Nova,  and 
freight,  from  her  loading  port  or  ports  on  the  coast  of  Spain  to  London,  with 
with  liberty  to  touch  and  stay  at  any  port  or  place  whatever,  without  he- 
iog  deemed  a  deviation.*'  The  plaintifi  declared  on  a  loss  by  the  perils  of 
the  sea.  It  appeared  in  evidence  at  the  trial  at  Guildhall,  that  by  the  long 
continuance  of  the  voyage  from  port  to  port  in  Spaifi,  and  the  difficulty  of  ob- 
taining provisions  on  the  coast  at  that  time,  the  ship's  provisions  had  run  very 
short,  and  she  was  obli|ned  to  put  into  Gibraltar  to  lay  in  a  sufficient  stock  be* 
fore  her  departure  for  London.  But  it  also  appeared,  that  while  the  ship  lay 
at  Gibraltar  for  that  purpose  theXlaptain  received  on  board  some  chests  of 
dollars  on  freight:  and  some  question  was  at  first  attempted  to  be  made 
whether  the  true  object  of  going  there  was  not  to  take  on  board  thesf*  dollars ; 
but  the  weight  of  the  evidence  was  against  this  supposition  :  and  finally,  Lord 
MUenborough,  C.  J.  left  it  to  the  jury  to  say,  whether  the  going  into  Gibraltar 
were  of  necessity  in  order  to  obtain  a  proper  stock  of  provisions ;  and  if  so, 
whether  the  stay  there  were  longer  than  was  necessary  for  that  purpose :  tei« 
ling  them  that  in  either  case  the  policy  would  be  avoided.  The  jury,  how* 
ever,  affirmed  the  necessity  of  the  ship's  touching  and  stay  at  Gibraltar  in 
order  to  lay  in  her  provisions :  and  the  loss  of  the  ship  being  proved  to  have 
happened  by  the  perils  of  the  sea  off  the  coast  of  Conmall  ia  her  homeward* 
bound  vovage.  they  found  a  verdict  for  the  plaintiff  for  the  amount  of 
the  defendant's  insurance.  But  a  question  of  law  was  raised,  whether  the 
taking  in  the  additional  cargo  of  dollars  at  GibraUofr,  whioh  was  said  to  he  a^ 
breaking  bulk  in  the  course  of  the  voyage  at  a, place  where  there  was  no  lib- 
erty to  trade,  did  not  avoid  the  policy ;  •  as  increasing,  or  having  a  tendency  to 
increase  the  risk  of  the  underwriters  beyond  the  terms  of  the  policy :  and; 
this,  it  was  contended  by  the  defendant  to  do,  oti  the  authority  of  Lord  i&n- 
yon  in  Stitt  v.  WardelUa),  and  of  Lord.  EUenborough  in  Sheriff  v,  Potts{b). 
And  in  order  to  discubs  this  point  a  rule  nisi  was  obtained  in  the  last  term  for 
setting  aside  the  verdict,  and  for  a  new  trial ;  against  which 

The  Attorney- General,  Park,  and  Azmpier,  shewed  cause,  and  denied  the 
application  of  the  cases  cited  to  (he  present,  as  well  as  the  reasoning  on  which 
they  were  said  to  be  founded.  The  question  of  deviation  hy  going  into  GM- 
raltar  is  wholly  removed  by  the  finding  of  the  jury,  justifying  xhe  necessity 

Caioes  460.     Kilbumt  v.  Woodworih,  5  John*.  87.     Taylor  v.  Bryden,  8  Johns.  178. 
Stoddard  r.  Alien,  Chip.  44.    See  also  Hall  ▼.  Odber,  11  Eaat  118. 

(I)  [The  merits  of  a  judgment  given  in  a  sister  atate  cannot  be  put  in  iasne,  in  an  action 
oa  aoeh  jadgmont,  provided  the  CtMrt,  rendering  it,  had  competent  jurisdiction,  and  it  appear 
by  the  reeord  that  the  defendant  hadnoiiea;  ami  it  oiakea  no  difference  whether  the  judgment 
was  obuided  bj  default  oron'trial.  Ecam  v.  Tattm,  9  8.  8c  R.  260.  Btntofi  v  Bur  got, 
10  do.  240.  Com'lth.  ▼.  Green,  17  Mass.  616.  646.  *  Woodward  v/Trmmr^,  6  Pick.  864. 
Malt  V.  fVilliamt,  do.  282.— W.J 

(a)  Tried  st  the  sittings  after  Jlhchaelmat  term  88  tSeo.  8  at  Ouildhall,  2  Esp.  Ki.  Pri. 
Caa.  609.  and  Park  on  Insnr. 

(b)  Sittings  after  MleMuima$  tehn  44  Geo.  8.   5  Esp.  Ni.  PrL  Cas.  96. 
Vol.  V.  14 
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of  It.  The  only  principle  on  which  the  breaking  of  huBc^  properly  >o  called, 
in  the  course  of  the  voyage  insured,  that  ia,  the  upshipping  of  any  part  of  the 
original  cargo  for  the  purpose  of  trading,  can  be  deemed  to  avoid  the  policy, 
is  on  account  or  the  delay  thereby  occasioned,  Which  increases  the  risk  of  the 
underwriters,  unless  a  liberty  to  stay  and  trade  at  the  particular  place  be  stip- 
ulated for.  But. that  cannot  apply  to  a  case  where  the  whole  stay  of  the  ship 
wad  covered  by  a  justifiable  necessity :  and  where  not  even  the  disposition  of 
any  part  of  the  original  cargo  could  be  altered  by  taking  in  a  few  chests  into 
the  cabin.  In  the  case  of  StUt  v.  Warddl  there  was  an  actual  breaking  of 
bulk  in  the  course  of  the  voyage :  for  the  ship  having  beqn  driven  by  stress 
of  weather  into  Dublin  harbour,  she  continued  there  no  less  than  three  weeks, 
and  during  that  time  unloaded  part  of  her  cargo  of  coals  and  sold  tbem.  It 
dojes  not  appear  by  the  rejport  of  the  case,  that  the  nepessity  which  first  brought 
(he  vessel  into-  Dublin  continued  during  the  whole  three  weeks ;  nor  is  it 
probable 'that  it  shoul^,  as  it  does  not  appear  that  she  was  under  repair  during 
the  time :  and  Lord  Kenyion's  opinion  turned  upon  the  liberty  to  touch  at  any 
port  not  extending  to  a  liberty  of  trading  there.  Besides,  that  was  a  case  of 
the  first  impression  ;  and  can, only  be  supported  on  the  principle  of  the  act 
done  operating  to  increase  the  underwriter's  risk;  for  there  is  nothini^  in  the 
terms  of  the  policy  itself  which  prohibits  even  the  unloading  a  part  of  the 
cargQ,  or  ih^  taking  in  other  goods :  such  acts  ate  only  prohibited  by  implica- 
tion, as  they  may  occasion  delay  in  the  prosecution  of  the  voyage  insured : 
and  if  no  delay  be  in  fact  occasioned,  it  seems  difficult  to  say  how  the  mere 
act  of  unloading  part  of  a  ship's  cargo  can  increase  the  risk  of  the  underwrit- 
ers on  the  ship.  [In  answer  to  a  question  from  the  Court,  they  disclaimed  any 
right  to  cover  the  freight  of  the  dollars  so  taken  in  at  Gibraltar  :■  only  con- 
tending that  ^he  taking  them  in  did  not'  avoid  the  policy  on  the  ship  or  the 
freight  of  the  original  cargo  insured.]  The  case  of  Sheriff  t.  Potts  was  rul- 
ed on  the  authority  of  the  former  case ;  with  this  additional  circumstance, 
which  was  relied  on  by  Lord  EUenborough,  that  ti^ere  was  a  special  liberty 
reserved  ^'lo  touch  and  dischair ge  goods  at  Lisbon**  m  the  course  of  tbe 
voyage  from,  Guertisef  to  GibndtaT;  which  was  considered  to  be  a  virtual 
exclusion  of' the  liberty  of  taking  in  a  new  cargo' at  lAsbon.  They  also  rea- 
soned by  analogy  from  the  case  of  hypothecation.  Where  a  ship  is  driven 
into  a  foreign  port  by  distress,  and  is  obliged  to  repair,  not  only  is  it  warrant- 
able to  unship  the  whole  cargo  for  the  purpose  of  the  repair ;  but  as  the  csp- 
tain  may  hypothecate  the  caFgo(ei)  as  well  as  the  ship  for  the  expence  of  the 
repair,  so  he  may  unload  and  sell  a  part  of'  the  cargo  for  that  express  ptir- 
poae. 

Garrow  and  Marryat,  contra.  It  is  no  answer  to  the  objection  that  the 
policy  does  no^  expressly,  prohibit  any*  alteration  of  the  cargo  in  the  course  of 
the  voyage  by  unloading  part  or  takmg  in  other  ^oods,  or  as  it  is  commonly 
and  technically  called  the  breaking  bulk;  which  includes  goods  stowed  in  the 
cabin  as  well  as  under  the  hcltches.  There  are  many  implied  stipulations  ia 
favour  of  the  underwriters,  such  as  that  a  ship  shall  be  properly  documented  ; 
that  sh4  shall  be  sea-worthy  ;  and  have  a  sufficient  complement  of  men  and 
stock  of  provisions,  dec.  One  of  these  is,  that  she  shall  not  trade  in  the 
course  of  the  voyage :  and  there  is  no  distinction  in  this  respect  between  a 
greater  and  less  degree  of  trading ;  between  unloading  or  taking  in  a  single 
bale  or  package,  or  a  hundred:  any  partial  alteration  of  the  cargo  in  the 
course  of  the  voyage  may  afiect  the  whole  :  it  may  or  it  may  not  in  a  partic- 
ular instance  occasion  delay  in  the  prosecution  of  jhe  voyage  :  that  will  de- 
pend upon  a  variety  of  minute  circumstances  and  considerations,  which  it  is 
usualjy  impossible  for  an  underwriter  to  trace  ;  but  any  degree  of  trading  has 
a  necessary  tendency  to  create  delay ;  it  holds  out  a  continual  temptation  to 

(a)  Case  of  the  GraiUwiim,  3  Rob.  Adm.  Rep.  240. 
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deviate  from  and  delay  the  Toyage :  and  it  is  on  account  of  this  necessary 
tendency,  aiid  the  difficalty  of  discriminating  how  much  delay  is  to  be  attribot* 
ed  to  necessity  and  how  much  to  the  trading,  that  the  policy  of  the  law  raises 
an  implied  engagement  in  the  assured,  that  the  ship  shall  not  trade  at  all  in 
the  coarse  of  the  royage,  unless  permission  to  do  so  be  expressly  reserved : 
and  the  very  reserration  of.  such  express  permission  in  certain  cases  shews 
the  understanding  of  the  mercantile  world  that  it  is  prohibited  in  all  others. 
The  cases  of  Stitt  v.  Wardell,  and  Sheriff  y.  Potts,  have  judicially  establish- 
ed the  implied  prohibition  against  breaking  bulk  or  trading  in  th6  course  of 
the  voyage :  and  it  is  better  for  all  parties  to  abide  by  the  plain  broad  rule  of 
an  entire  prohibition,  than  to  introduce  a  dubious  question  into  every  case, 
how  far  the  trading  tended  ta  delay.  [Laicrejice,  J.  observed,  that  the  facts 
reported  in  Stitt  v.  Wardell  did  not  support  the  reason  said  to  be  given  by 
Lord  Kenyon  for  a^voiding  the  policy,  namely,  that  the  holding  the  underwrit- 
ers liable  would  be  to  make  them  inmre  a  voyage  not  in  their  contemplation  ; 
for  there  was  no  deviation  iri  tl/at  case  from  the  course  of  the  voyage ;  but 
the  ship  was  forced  by  str^s  of  weather  into  Diiblin,]  If  the  liberty  of  trad- 
ing be  allowed  at  all,  it  will  not  be  difficult  to  frame  pretences  of  necessity 
from  weather  and  accident  to  run  into  ports,  or  to  protract  a  ship's  tftay  there 
when  really  forced  in  for  shelter. 

Lord  Ellbnborough.  C.  J.  If  the  taking  in  the  dollars  at  Gibraltar  tna- 
terially  varied  the  risk  of  the  underwriters,  they  would  be  discharged  by  it ; 
bat  that  it  did  not  vary  the  risk  by  occasioning  any  delay  of  the  voyage 
WIS  expressly  found  by  the  jury  to  whom  the  question  was^  left,  and  who  were 
of  opinion  that  the  whole  period  of  the  ship-s  stay  there  was  covered  by  the 
necessity  which  originally  induced  the  captain  to  go  into  Gft^o^tar.  Inatre 
turned  it  in  my  mind  whether  the  risk  might  not  have  been  increased  by  the 
particular  kind  of  cargo,  namely,  treasure,  taken  in  there  :  if  that  were  known 
at  th^  time  to  an  enemy,  it  might  hold  out  an  additional  temptation  to  him 
to  seek  for  and  attack  the  ship.  But  I  do  hot  knpw  that  a  mere  temptation  of 
this  sort  has  ever  been  held  a  sufficient  ground  to  avoid  a  policy,  if  the  origi- 
nal act  itself  were  lawfuk  This,  it  must  ber  emembered,  is  the  case  of  a  policy 
on' ship  and  freight;  I  reserve  giving  any  opinion  ai  to  the  opelat^n  of  a 
change  in  the  stale  of  the  cargo  in  the  case  of  a  policy  on  goods  ;  because  the 
taking  in  of  other  goods  in  the  course  of  one  entire  voyase,  where  it  is  not 
provided  for,  may  be  contended  to  constitute  a  difTerent  adventure  from  that 
on  which  the  ship  started  with  her  cargo.  But  here  no  pari  of  the  original 
cargo  was  taken  out,  as.  in  Stitt  r,  Wardell;  nor  any  .narrower  liberty  reserv- 
ed, as  in  Sheriff  v.  PottSt  which  might  operate  as  a  virtual  exclusion  of  taking; 
in  other  goods.  But  this  case  stands  on  its  own  ground ;  where  something 
has  been  superadded  to  the  origibal  cargo  while  the  ship  was  delajred  from 
necessity  in  a  port  into  which  she  was  obliged  to  go ;  and  the  jury  having  nega* 
tived  that  any  delay  was  occasioned  by  the  taking  in  of  the  additional  goods. 

His  lordship,  after  the  other  judges  had  delivered  Iheir  opinions,  added, 
that  nothing  said  by  the  Court  would  justify  the  taking  in  any  cargo  in  the 
eoarse  of  the  yoyage  which  would  in  any  manner  enhance  the  risk  of  the 
underwriters*  / 

Obosk,  J.  The  good  sense  of  the  thing,  in  ascertaining  whether  or  not  the 
act  done  avoided  the  policy,  is  ta  know  whether  it  did  or  did  not  increase  the 
risk  of  the  underwriters.  Now  here  the  jury  having  negatived  any  deviation 
frdm  or  delay  in  the  yoyage  on  account  of  taking  in  the  dollars  at  Oihraltar^ 
there  seems  no  reason  for  saying  that  the  risk  of  the  underwriters  was  there- 
by increased ;  and  therefore  I  will  not  disturb  the  verdict. 

Lawebncb,  J.  I  agree  that  the  rerdict  is  right.  There  is  nothing  in 
the  terms  of  the  policy  to  restrain  the  captain  from  taking  in  dollars ;  no  ad- 
ditional risk  was  incurred  to  the  ship  by  the  nature  of  the  cargo,  bom  the 
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la^ws  of  (be  country  where  it  was  taken  in :  which  mifht  hare  alterad  the  «aM : 
but  the  jury  have  found  that  the  ship  went  into  GibraU($r  on  a  necessary  occa- 
sion, and  did  not  stay  there  longer  man  that  necessity  justified,  If  G&raliar 
had  continued  a  port  of  Spatn,  there  isno  doubt  but  that  the  dollars  might  have 
been  taken  on  board  without^  vitiating  the  policy  :^  but  the,  objection  is,  that  be- 
cause Gibraltar  is  not  a  port  of  Spain  the  taking  them  in  there  avoids  the  j>oli- 
cy,  although  it  be  found  by  the  jury  tha(  no  delay  in  the  voyage  was  thereby  oc- 
casioned. This  is  not  like  a  deviation  ;  for  that  alters  the  risk  insured ;  but  here 
the  risk  was  not  in  iact  altered.  Then  it  is  said  that  it  holds  out  a  Umptaticm 
to  deviate.  But  if  blu  intention  to  deviate,  not  carried  into  effect,  will  not  avo*d  a 
policy  i  stiUless  can  a  temptation  to  deviate ;  as  in  Moss  v.  £yrom,6  Term  Bep. 
379.  If  the  doiqg  of  a  thing  do  not  alter  the  risk  of  the  underwriter,  and  be  not 
expressly  prohibited  to  be  done  ;  I  cannot  say  that  it  vitiates  the  policy  aa  upon 
the  breach  of  an  implied  condition.  The  case  of  Stilt  v,  Warddl  passed  at 
nisi  privst  and  was  not  afterwards  brought  in  review,  before  the  Court ;  and 
though  it  was  the  opinion  of  a  most  eminent  judge ;  yet  the  greatest  are  liable 
to  error  in  delivering  their  opinions  on  the  sudden.  And  if  the  same  ques- 
tion should  occur  again,  I  thmk  it  will  deserve  further  consideration  :  for  on- 
less  it  can  be  shewn  that  the  underwriters'  risk  is  varied  by  taking  ouVpait 
of  a  cargo  in  the  course  of  the  voyage,  as  at  present  adv^d,  I  do  not  uodef* 
stand  how  ii  can  avoid  the  policy. 

Lb  Blaivc,  J.  I  am  of  the  same  opinion.  Two  cases  have  been  jrelied  on 
to  shew  that  the  mere  fact  of  taking  out  and  selling  nart  of  the  cargo,  or  the 
taking  in  other  goods  in  the  course  of  the  voyage,  will.avtojd  tha  poUcy :  Imt 
those  w«re  decisions  at  nisi  pritis^  which  were  never  brought  before  the 
Courts  and  might  have  turned  on  the  particular  circtimstances  of  these  caaee. 
But  now  the  question  is  fairly  raised  and  bought  before  the  Court,  we  must 
decide  it  according  to  the  principle  by  whicn  marine  policies  of  insurance  are 
governed  in  respect  of  implied  conditions.  It  is  said,  that  because  liber* 
ty  is  sometimes  eipressly  reserved  for  a  ship  to  touchy  6tay»  and  trade  in  the 
course  of  the  voyage*  it  is  impliedly  excluded  in  eveiy  policy  in  which  it  is  not 
80  reserved :  but  3ie  reason  of  the  express  reservation  is  in  order  to  justify 
the  delay  i|i  trading ;  the  staying  at  a  place  for  the  very  piirpose  of  trading 
there :  out  if  a  ship  touch  at  a  port  which  is  allowed,  and  stay  there  for  any 
reason  which  is  allowable  within  the  intent  and  meaning  of  the  policy,  atid 
no  additional  risk  to  the  underwriters  be  incurred  by  her  trading  there. during 
such  her  stay  for  an  allowed  or  justifiable  cause,  I  can  see  no  reason  why  such  a 
trading  should  in  itself  avoid  the  policy.  It  is  said  however,  that  the  giving 
liberty  to  trade  at  al,l  will  be  a  temptation  to  the  nvaster  to  deviate  from  and 
to  delay  the  voyage  with  that  view,  and  that  it  will  be  difficult  for  the  under* 
writers  to  detect  it :  but  thst  must  necessarily  be  a  Question  ibr  the  jury  to 
decide,  as  in  other  cases  of  fraud,  whether  the  deviation  or  delay  arose  from 
necessity  or  from  the  trading ;  and  whetever  the  case  was  doubtful  upon  the 
evidence,  it  would  generally  turn  the  verdict  against  the  assured  who  would 
have  to  account  for  the  delay  or  deviation.,  But  where  it  is  found  that  no  de« 
lay  was  occasioned  by  the  trading,  I  see  no  reason  why  we  should  imply  a 
condition  which  the  parties  themselves  have  not  made,  in  order  to  avoid  the 
policy  as  for  a  breach  of  it  Neither  do  I  think  it  would  be  generally  con- 
venient to  increase  the  number  of  small  circumstances  unconnected  with  die 
bccsision  of  the  loss  which  will  relieve  the  underwriters  frosa  their  engage* 
ment  to.  indemnify  the  assured,  by  the  introduction  of  new  implied  condi* 
fions  which  the  parties  do  not  express  in  the  policy(lK2)* 

Bute  discharged. 


(1)  Vide  ^muck  v.  Giad$ton;  11  East,  847.    Ltvocht  i  oL^.  Ogmin,  12  East,  lah 
-  — ...  *  ..         .  ^^  ^  ^^^^    "Aquaa^ 

tfaat  of  staying  or  tradiaa 


(2)  tl^  1  Fbill.  Int.  p.  688,  tb«  Sothor  thas  lania  up  the  law  upon  tbii  bead.    "  A  que»> 
Iksi  his  been  nisie  wbethsr  ISbemy  to  tonch  at  a  port  involvas  tiia^    ^       • 
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The  King  t;*  The  lohabhants  t^  the  Township  of  St.  BeeB 
Qtuirter,  in  the  parish  of  St.  Bees. 

'      »Enit«2M.    J«A.2(m8O0^ 

Pbymimt  br  one.  who  wu  ■Meited  to  a  cborch  nte  opon  houtehotdin  oolTt  ■lu)  not  opoo 
Uw  parHJiiOfeen  at  targe,  will  neverthele^i  gain  liio  a  lettliBmisiit;  for  it  is  ftot  leM  a  ffub^ 
lU  tax  besaeae  laid  too  oafrrowly;  and  it  ia  thargtd  and  paid  withia  the  pariab,  wbich 
M  ail  that  b  reqoiied  b^  the  aUU  S.  W.  8.  «.  11.  a. «. 

TWO  Jastiees  by  an  order  removed  Sarah  Tidpnauy  widow,  and  her 
fottr  children,  hy  name,  from  the  parish  of  Egremont  to  the  township  of 
St.  Bea,  both  in  the  county  of  Cumberland;  which  order  was  confirmed  by 
the  Session!  oh  appeal,  subject  to  the  opinion  of  the  Court  on  the  Mowing 
rase: 

The  pauper  Sarah,  26  years  ago,  married  John  Tidyman^  who  was  settled 
at  St,  Dees,  and  went  from  thence  to  reside  with  him  In  Egremont;  and  they 
occupied  a  house  there  till  his  death,  two  years  ago.    A  year  after  they  occa* 

Jied  the  house,  7.  Pomanhy,  a  churchwarden  of  Egremonty  callod  at  the 
ease  for  an  assessment,  (generally  called  in  the  parish  a  coupk  sess^  bat 
wbich  the  pauper  Sarah  understood  to  be  fa  church  sess,)  and  told  her  that  her 
husband  was  assessed ;  and  she  naid  1«.  2d.  as  the  sum  assessed.  Fifteen 
years  ago,  D.  Saunderion,  anotner  churchwarden  of  the  parish,  also  caUed 
Bt  the  hDBie  for  uti  «asei*inefit«  and  to^d  the  pauper  that  her  husband  was  as- 
sessed, and  she  paid  him  1^.  A  similar  demana  for  an  assessment  was  also 
made  in  1791,  by  two  churchwardens ;  and  the  pauper  again  paid  1^.,  which 
Jatter  aiaoiwaeat  was  in  this  form : 

«17M. 
**  An  assessment  upon  the  householders  in  the  parish  of  Egrtmont,  at  li. 
per  couple,  for  the  ornaments  and  repairs  of  the  parish  church."  $, 

X  John  Tid^man -    0    J    0 

•«  We  whose  names  are  hereunto  subscribed  (being  of  the  church  Toetry)  do 
allow  of  this  as  a  regular  assessment  i  as  witness  our  hands,  the  S8th  of 
Jiarch  1791." 

(Signed  by  the  minister  and  eight  other  persons,  including  the  two  church* 

wardens.) 
The  names  of  132  other  householders  of  the  parish,  besides  John  Tidvmanf 
were  included  in  the  assessment,  and  the  X  opposite  his  name  denoted  that 
his  assessment  had  been  naid.  It  appeared  from  the  churchwardens'  accounts 
of  that  year,  entered  in  tne  vestrybodct  that  the  sums  received  under  that 
assessment  were  in  part  laid  out  on  the  repairs  and  ornaments  of  the  (Church* 
and  the  rest  in  payment  of  a  debt  due  to  the  precedinff  overseers.  But  that 
^sessmept  not  being  sufficient  another  was  made  in  the  same  year,  in  aid  of 
it,  upon  the  landholders  of  the  parish,  who  were  never  assessed  but  when  the 
assessment  upon  the  householdecs  proved  insufficient  And  it  was  frequently 
the  practice  for  the  select  vesury  of  the  parish  to  make  out  these  assessinents 
in  the  form  of  a,  list  of  the  names  of  the  inhabitants  liable  to  pay :  charging 
the  married  householders  at  li.  each ;  hnd  widowers  and  widows^  household- 
ers, at  6i.  each ;  which  assessments  were  afterwards  submitted  to  and  ap* 
proved  by  the  general  parish  vestry.  The  Sessions  adjudged  that  the  pau** 
per's  husband  bad  not  gained  a  settlement  in  Egremoni  by  the  above  ratingi 
and  payments. 


TUi  aeeina  to  be  answered  bjr  the  priseiplea  and  esaeo  akeady  atated :  by  wbieh  it  appean, 
that  the  maaterniiist  keep  in  view  the  porpoae  As  wbieb  th*  polkf  givta  the  libertj,  and  alio 
the  cspedatioB  and  fnitberance  of  the  adfenlors ;  bnt  whatever  he  does  besides,  wbeiber  ho 
tiodea  or  nnloada  and  re-loada  hit  cario;  if  the  riaks  inansd  afihkst  sm  not  ihenby  iflbdi> 
^,  the  anderwriteis  have  no  groond  of  eioeptkMi."— W.^ 
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.  Topping  in  sapport  of  the  order  of  Sessions,  contended  that  the  rate  was 
clearly  bad  on  the  face  of  it.  It  i^s  made  upon  the  householders  only,  and 
not  upon  the  parighioners  at  large :  and  tberefiMre  no  settlement  could  be 
gained  by  being  assessed  to  and  paying  it.  .  He  admitted,  that  a  mere  irregu- 
larity in  the  manner  of  rating  would  not  preclude  one  from  gaining  a  settle- 
ment who  paid  under  it ;  as  in  St.  GUn^  Cripplegdte,  and  St,  Mary,  NeuH 
ington,  19  Yin.  Abr^  386,  and  1  S^ss.  Cas.  22. :  but  he  urged  that  this  was 
no  Tate  at  all,  but  a  mere  nullity ;  in  which  case,  according  to  Rex  t.  Edg' 
haston,  6  Term  Rep.  540,  no  settleo^ent  could  be  gained  by  payment  of  it. 

Lord  Ellbnborough,  C.  J.  The  settlement  is  given  by  the  stat.  3.  W. 
3,  c.  U.S.  6,  to  sny  person  inhabiting  any  town  or  parish,  who  shall  be 
charged  and  pay  his  share  towards  the  public  ta^es  or  levies  of  the  town  or 
parish.  Now  if  a  public  tax  be  laid  top  narrowly,  is  it  l^ss  a  public  taxjon 
that  account  ?  This  was  a  Tax,  and  it  was  public,  and  it  was  charged  and 
paid  within  the  parish.  What  ^Ise  is  required  to  meet  the  act  of  parlia- 
ment ?  Suppose  a  particular  chapelry  within  the  parish  had  been  omitted  in 
the  rate,  it  would  not  have  been  less  a  public  tax  op  the  rest  of  the  parish. . 

Lb  Blanc,  J.  The  objection,  pushed  a  little  further,  would  go  to  invaliilate 
«very  settlement  under  a  rate  wherein  one  person  was  improperly  omitted. 

Per  Curiam,  Order  of  Sessions  quashed. 

Park  and  Idttledale  were  to  have  argued  against  the  order. 


The. King  v.  The  Inhabitants  of  Norton,  Juxta  Kempsey. 

9  Eait,  206. .  Jan.  27»  1808. 

A  deserter  from  the  king'i  marine  senrice  cannot  g^in  a  aettlemeat  nndef  a  Urfog  and  getviee 
for  a  year:  not  beiog  tui  jiim,  nor  competeni  lattfully  to  hire  himielf  within  the  atat.  t 
W.  j^  M.  0.  11.  i.  7. 

TWO  justices  hy  an  order  removed  Sophia  the  wife  of  Edward  Lea,  a  ma- 
rine, and  their  infant  child  Willium,  from  the  hamlet  of  Oversley  to  the  parish 
of  Notton,  hoth  in  the  county  bf  Worcester, '  The  Sessions,  on  appeal,  con- 
jfirmed  the  order;  subject  to  the  opinion  of  this  Court  on  the  folldwing  case. 

Edumrd  Lea,  being  legally  settled  at  Norton,,  was  duly  enlisted  as  a  pri^ 
Tate  into  his  majesty's  iharine  forces,  from  which  he  deserted,  and  then  hired 
himself  for  a  year  to  Mr.  Shayle  of  Onersley,  and  served  a  year  under  t^at 
hiring.  ^ After  the  determination  of  this  service,  he  was  taken  up  for  desertion, 
tried  by  a  court  martial,  and  convicted  of  the  same.  The  question  for  the 
opinion  of  the  Court  was,  whether  he  gained  a  settlement  in  Ovefsley  (which 
maintains  its  own  poor)  h^  virtue  bf  such  hiring  and  service.  -^ 

Reader  and  B,  MoricB,  in  support  of  the  order  of  Sessions,  contended  that 
a  soldier  who  had  deserted  from  the  king's  service  was  not  sui  juris,  and  cduld 
not  within  the  words  and  meaning  of  the  stat.  3  W.  &  M.  c.  11.  s,  7,  be 
lawfully  hired.  He  could  not  contract  the  relation  of  servant  to  any  other  mas- 
ter, the  duties  of  which  were  inconf^istent  with  those  which  he  owed  to  the 
king;  .  Upon  the  same  principle  it  was  determined  in  several  cas^s(a)  that 
4n  apprentice,  not  being  sui  juris,  cannot  contract  himself  as  a  servant  to  a 
third  person,  nor  gain;a  settleihent  under  a  hiring^and  service.  The  case 
of  the  soldier  is  even  stronger  than  that  of  an  apprentice;  for  the  former  is 
ffuilty  of  a  crime  bv  deserting  the  king's  service ;  whereas  the  latter  is  only 
uabie  civiliter :  ^od  the  policy  of  the  law  is  much  stronger  against  the  power 
to  contract  a  second  engagement  for  service  in  the  one  case  than  in  the  other. 

(a)  Bv^kingionr,  Shepion  Deehamp,  9  Const  Bott,  570.  2  Ld.  Rav.  1^2,  and  1 
Stra.  662.  Eex  ▼.  Au^ny,  Bnrr.  S.  C.  441.  Riz  v.  Kccletal  Bierlow,  ib.  562  H^  v. 
MaUrdoih  1  Term  Rep.  189.  and  2  ConaL  BocL  678.  Rex  Sandford^  I  Term  Rep.  281. 
Res  V.  mndringhanit  8  Tarm  Rep.  567. 
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Bfynol4$  Bnd  Birck^  contra*  eodeavoured  to  distingaish  this  from  the  case 
of  an  approDlice,  which,  they  said,  turned  altogether  upon  the  restrictive  force 
of  the  indenture ^nd  could  not  therefore  apply  to  any  case  of  a  previous  en- 
gagement by  parol  to  serve  another.  In  the  case  Of  a  general  hiring,  if  the 
servaQt  depart  before  the  stipulated  time  of  service,  the  only  remedy  by  the 
master  is  by  an  actipn  on  the  contract :  but  it  never,  was  disputed  but  that  if 
the  servant  immediately  after  made  a  new  contract  of  hiring  for  a  year,  and 
.served  under  it,  he  would  gain  a  settlement :  and  the  first  master  could  not 
maintain  an  action  against  the  second  for  the  wages  or  work  and  labour  of 
tbe  servant.  But  it  is  otherwise  in  the  case  of  an  apprentice^  for  the  recom- 
pence  for  whose  work  and  labour  as  a  servant  the  original  master,  and  not  the 
apprentice  himself,  may  maintain  ah  action  against  the  second  master  after 
notice.  It  is  true,  that  the  kiojg  might  have  interfered,  and  defeated  the  ser* 
vice  to  the  master  by  taking  the  pauper  away ;  but  the  contract  would  still 
have  been  binding  on  both  the  paities  to  it ;  and  as  ^n  the  one  hand,  if  the 
service  were  thus  interrupted,  the  master  would  have  had  ,a  remedy  for  the 
breach  of  contract  agaiost  tbe  servant ;  so  on  tbe  other  hand,  where  the  service 
was  in  fact  performed,,  the  servant  has  his  remedy  upon  the  contract  for  the 
stipulated  wage^.  The  word  Umrful,  in  the  statute  of  King  Wi\l%am,  means 
a  contract  of  hiring  and  service  lawful  in  the  terms  of  it,  and  not  within  the 
exceptions  of  any  of  the  statutes  relating  to  servants.  It  has  been  held  in  Rex  v. 
Westerleigh,  Burr.  S.  C.  753,  and  Hex  v.  Winchcomb,  Dougl.  391,  that  a  mi- 
Uiiaman  might  gain  a  settlement  by  hiring  and  service,  though  he  were  absent 
a  part  of  the  time  on  duty ;  the  term  of  his  absence  having  been  stipulated, 
for  by  him:  and  yet  tbe  same  objection  would  have  applied  to  him,  mat  he 
was  not  siU  juris  :  for  he  might  have  been  called  out  on  duty  tbe  whole 
time. 

Lord  Ellenborotkoh,  C.  J,  ^  That  was^  the  case  of  a  lawful  contract  with 
a  just  exception.  The  public  had  a  claim  upon  the  militiaman's  service  for 
a  certain  tune;  and  subject  to  that  claim  he  might  lawfully  contract  to 
aerve  his  master.  If  this  case  were  perfectly  res  integra,  there  might  have 
been  great  doubt  whether  th/e  word  lawJuUy  m  the  statute  of  King  William 
were  not  to  be  narrowed  in  its  construction  to  a  contract  an  the  terms  of  it  ktuh 
fid :  and  if  the  contract  were  lawful  in  its  form,  it  might  have  afforded  an  ar- 
gument, whether  the  party  serving  under  it  could  be  disabled  from  gaining 
a  settlement  under  it,  by  reason  of  his  having  before  contracted  an  ^engage- 
ment  with  another  person  inconsistent  with  it«  But  a  variety  of  cases 
have  occurred  which  have  decided  the  question  in  th^  case  of  an  ap- 
prentice :  and  this,  not  on  the  grpund  of  its  being  an  excepted  case,  or  as 
standing  upon  any  occult  efficacy  in  the  indenture  of  apprenticeship ;  but 
upon  the  broad  principle  that  one,  who  has  contracted  a  relation  which  dis- 
ables him  from  serving  any  other  without  the  consent  of  his  first  master,  is 
not  sui  juris,  and  cannot  lawfully  bind  hia\self  to  serve  such  second  master, 
so  as  to  g;ain  a  settlement  by  serving,  for  a  year  under  such  second  contract. 
In  reason*  and  principle  it  cannot  malps  any  difierence  whether  he  bo 
originally  bound  by  a  contract  of  apprenticeship,  or  by  any  other  contract 
equally  obligatory  upon  him,  which  disables  him  from  biitiding  himself  to 
serve  a  second  master.  The  objection  i?,  that  he  cannot  give  the  master 
a  controul  over  his  service  for  the  whole  period  which  the  master  stipulates 
for,  and  has  a  right  tq  require  by  the  contract.  The  king*s  officers  might 
at  any  time  have  reclaimed  him,  and  taken  him  out  of  the  service  in  which 
he  was  ens[aged :  he  cannot  therefore  be  said  to  have  been  lawfully  hired 
into  it.  The  remedy  which  the  master  mjght  in  that  case  have  had 
against  him  is  another  question  :  and  the  very  want  of  power  to  bind  him- 
self, as  he  assumed,  without  authority,  to,  do,  might  have  founded  a  cause  of 
action  against  him  by  the  master*  But  a  sqldier.  is  at  least  as  much  bound 
to  the  service  of  the  king,  as  an  apprentice  is  to  that  of  his  master ;  and 
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nothing  is  to  be'lnfefnedfrom  the  measured  hmguage  of  theCoort  io  the 
caae  of  an  apprentice*  in  not  laying  down  the  principle  broader  than  the 
matter  in  judgment  required :  but  nothing  was  said  by  tb«  Court  in  any  of 
the  cases  intimating  an  opinion  that  the  rule  there  laid  down  was  eonfined 
to  the  single  case  of  an  apprentice ;  and  therefore  we  most  look  to  the  rea- 
son and  principle  of  these  decisions  when  we  are  ealied'  upon  to  apply 
the  rule  to  similar  cases, 

Gbose,  J.  The  words  of  the  statute  have  been  considered,  and  a  con- 
struction put  upon  them  in  the  instance  of  an  apprentice ;  and  I  cannot  dis- 
tinguish this  case  in  principle  from  that 

Lawesncs,  J.  The  decisions  referred  to  hare  cbneluded  the  present  ques- 
tion, if  they  were  not  made  upon  any  ground  peculiar  to  the  case  of  an  ap- 
prentice :  but,  as  I  understand  them,  they  pr<A»eded  upon  the  ground  that  an 
apprentice  was  not  mi  juris,  ^and  could  not  therefore  subject  himself  to  the 
control  of  a  second  master  for  a  whole  year  under  a  contract  of  hiring.  And 
that  principle  yriW  equally  govern  the  present  case, 

Le  Blanc,  J.  The  prior  cases  have  decided  this.  The  principle  of 
them  is  that  if  the  party  cannot  make  such  a  contract  for  his  ser\i;*e,  of 
which  the  master  may  avail  hirftself  for  the  whole  year  according  to  the 
contract,  oo  settlement  can  be  gained  under  it 

Orders  confirmed. 


The  King  v.  The  Inhabitants  of  Stow-^Market. 

9  Bait,  211.    Jan.  29, 1808. 

A  poor  boy  imit  oat  of  the  hoiuo  of  indnitry  at  14  yetrt  of  age  to  the  perish  efiieerB.  and 
by  them  tlioittd  to  a  perkhioinBr,  who  handed  him  over  to  another  person,  by  whom  the 
boy  was  told  that  jie  was  to  stay  with  bioi  a  year,  and  shoaM  have  ebthes,  fte. ;  to>hich 
the  boy  made  no  objection  ;  eoneeiviog  himeeif  obliged  to  eoeept  the  senriee  ;  bat  made 

'  no  agreement  for  wages,  or  concf  mio|g  the  natare  or  duration  of  lus  serviee,  aor  was  eon* 
vuhed  upon  the  subject ;  dtfea  Mt  gain  a  settlement  by  senrhig  nnder  thif  supposed  obla- 
tion for  a  year  ;  for  neither  did  he  consider  himself,  nor  was  he  oonaidered  by  the  other 
parties,  as  a  firee  agent ;  and  such  only  oan  eoiitcaet,'Or  adopt  a  opntract  mada  by  oth- 
ers.   :        ■  - 

JOHN  EDWARD  KINO,  a  pauper  and  his  wife  were  removed  by  an 
order  of  justices  from  South  Lopham  in  ^  Norfolk  in  Stow  market  io  Suffolk. 
The  Sessions  on  appeal,  confirmed  the  order,  $ubject  to  the  opinion  of  this 
Court  on  the  following  case  : 

J.  E.  King  the  pauper  being  settled  by  birth  in  Stowmarket,  was  in  the 
year  ISOl  a  poor  boy,  at  the  age  of  fourteeii,  in  the  house  of  industry  for 
the  pooi^  of  the  incorporated  hundred  of  Stouf,  In  this  hundred  the  directors 
and  acting  guardians  of  the  said  house  are  empowered  by  the  act  incorporat- 
ing the  hundred  to  apprentice  poor  children  for  seven  years.  It  does  not  ap- 
pear that'they  ever  exercised  this  power:  but  instead  of  binding  the  children 
apprentices  when  of  sufficient  age,  they  were  sent  out  of  the  house  to  their 
respective  parishes :-  and  the  parish  officers  allotted  them  during  three  years 
to  particular  parishioners,  either  to  retain  them  in  their  own,  or  to  provide 
them  with  otner  services.  Some  time  beTore  Michaelmas  1801,  the  paur 
per  J.  E,  King  was  sent  by  the  directors  and  acting  guardians  of  the 
house  to  Mr.  Reynolds  of  Stow^narket,  to  whom  he  had  been  previously 
allotted  by  the  officers  of  that  parishi  •  Mr.  Reynolds,  not  havirig  employ- 
ment for  the  pauper,  told  him  that  he  (Mr.  Reynolds)  had  procured  a  ser- 
vice for  him  with  Mr.  /.  Fox  of  Coddenham,  '  The  pauper  made  no  objec- 
tion to  go,  conceiving  that '  he  had  no  discretion  on  the  subject.  On  the 
day  after  Michaelmas,  the  pauper  went  to  Mr.  F02,  who  received  him,  and 
told  him  that  he  would  give  him  clothes,  and  that  he  was  to  stay  with  him 
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a  year.  Nothing  farther  passed  between  the  pauper  and  Mr.  Reynolds  or 
Sir.  Foxt  respecting  wages,  or  the  nature  or  duration  of  the  service.  The 
pauper  continued  in  Mr.  Foz^s  service  as  a  farming  servant  till  ibe  follow- 
ing Michaelmas;  receiving  his  clothes  and  maintenance,  and  now  and  then  a 
little  pocket  money.  On  the  25th  of  September  1802,  the  pauper  was  sent 
for  by  Mr.  Stutter  of  Stawmarket,  to  whom  he  had  been  allotted  (in  the 
same  manner  as  he  had  been  in  the  former  year  to  Mr.  Reynolds)  for  the 
following  year.  On  the  ensuing  Michealmas  day,  the  pauper  went  to  Mr. 
Stutter^  who  gave  him  a  holiday  on  that  and  the  following  day ;  and  hav- 
ing no  occasion  for  his  service,  Mr.  Stutter  told  the  pauper  that  he  had 
procured  him  a  service  with  a  relation,  Mr.  Frost  of  Brent  EUigh,  The 
pauper  went  to  Mr.  Frosty  without  making  any  application  to  the  directors 
and  acting  guardians,  or  to  the  parish  officers,  and  continued  with  Mr.  Frost 
till  Michaelmas  1803,  in  the  same  situation  as  he  had  done  before  with  Mr. 
Fox»  The  pauper  himself  made  no  agreement  with  Mr.  Fox,  or  with  Mr.  Frosty 
respecting  wages,  or  the  nature  and  duration  of  his  service  with  (hem ;  nor 
was  he  consulted  on  the  subject  either  by  Mr.  Reyruldsy  or  by  Mr.  StufteTf 
to  whom  he  had  been  previously  allotted  :  but  conceived  himself  oblig- 
ed to  accept  these  services,  as  being  under  the  controul  and  juris- 
diction of  the  house  of  industry  and  of  the  parish  officers  of  Stow^ 
market,  where    the    directors  and  acting  guardians  had  first  sent  him* 

Wilson  and  Hulton,  in  support  of  the  orders,  insisted  that  there  was  no 
contract  of  hiring'at  all,  and  of  course  the  pauper  could  gain  no  settlement  by 
his  service  with  either  of  the  masters  to  whom  he  was,  in  the  language  of  the 
ease,  allotted.  And  the  Court  called  on  the  counsel  for  the  appellant  parish 
to  proceed. 

^olan  and  Frere,  contra,  contended  that  though  the  boy  himself  had  made 
DO  contract  with  either  of  the  masters  whom  he  served,  yet  that  by  his  service 
he  must  be  taken  to  have  acceded  to  the  terms  made  on  his  behalf  by  the 
guardians  of  the  poor,  or  those  who  stood  in  their  place,  and  therefore  to  have 
adopted  the  contract  of  hiring  made  by  them  on  his  behalf.  In  the  case  of 
The  King  v.  RickinghaU  Inferior,  7  East,  373,  the  relation  of  roaster  and 
servant  did  not  subsist  at  all,  but  the  pauper  was  only  placed  out  by  the  parish 
officers  to  lodge  and  board  :  but  here  he  was  expressly  taken  by  the  master 
to  serve  him  as  a  servant:  and  the  pauper  assented  to  this  bv  performing  the 
service  and  receiving  his  clothing  and  maintenance.  Then  tne  pauper's  mis- 
apprehension of  the  effect  of  his  contract  has  often  been  determined  not  to  be 
material. 

Lord  Ellenborough,  C.  J.  All  the  parties  seem  to  have  acted  under  the 
idea  that  the  boy  was  a  parish  slave,  who  might  be  handed  over  from  one  to 
another,  and  disposed  of  as  they  pleased.  But  there  was  no  agreement  by 
him  to  either  of  the  services  in  which  he  was  engaged  :  he  submitted  to  them 
because  he  thought  himself  obliged  to  do  whatever  they  bid  him.  If  we  were 
to  hold  this  sufficient  to  give  a  settlement,  we  should  establish  a  new  bead  of 
settlement  hy  oUotTnentl  The  law  gave  these  directors  of  the  house  of  in- 
dustry a  certain  power  to  apprentice  out  poor  children ;  and  instead  of  execut- 
ing tiiat  power  in  a  proper  manner  as  the  act  directs,  they  assume  to  them- 
selves a  power  to  hand  these  children  over  to  the  officers  of  their  respective 
parishes  ;  who  again  hand  them  over  to  others;  and  so  they  are  shifted  from 
one  to  another.  And  now  because  the  boy  has  done  the  work  which  he  was 
made  to  do,  and  eat  the  meat  and  worn  the  clothes  which  were  provided  for 
him,  it  is  argued  that  he  has  adopted  so  many  contracts  of  hiring  to  which  he 
was  no  party,  and  which  were  made  without  any  consideration  of  his  will  and 
consent.  But  the  adoption  of  a  contract  must  be  the  act  of  a  free  agent :  and 
at  what  period  of  time  is  he  found  hv  the  case  to  have  consented  or  contracted 
at  all  ?  On  the  contrary,  it  is  stated  that  when  told  by  Reynolds  that  he  had 
procured  a  serf  ice  for  him  with  Fox,  the  pauper  made  no  objection  to  go^  wnr 
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eeiving  thaf  he  had  no  discretion  on  the  subject.  And  again  it  is  stated  th9t 
the  pauper  made  no  agreement  with  Fox  or  TtoBit  respecting  wages,  or  the 
nature  and  duration  of  his  service  with  them ;  nor  was  he  consulted  on  the 
subject  by  either  of  the  persons  to  whom  he  had  been  alloted;  but  considered 
himself  obliged  to  accept  these  services  as  being  under  the  contraul  of  others. 
Then  can  a  person  who  is  considered  a^  a  slave,  and  conceives  himself  to  be 
sacht  be  considered  as  having  adopted  the  acts  of  his  roasters  ?  It  is  against 
common  sense  soto  construe  his  involuntary  acquiescence.  In  the  cases  allud- 
ed to,  where  the  pauper's  misapprehension  of  the  contract  of  hiring  has  been 
held  not  to  vary  the  legal  effect  of  it,  the  pauper  meant  to  exercise  a  contract- 
ing power,  though  he  mistook  the  legal  effect  of  the  contract  which  he  had 
made. 

The  other  Judges  assented ;  and  Ls  Blanc,  J.  added  that  he  hoped  the  con- 
sequence of  this  decision  would  put  an  end  to  the  improper  practice  which  the 
directors  of  the  house  of  industry  had  adopted  in  sending  the  children  out  of 
the  house  to  the  respective  parish  officers  to  place  out,  instead  of  providing 
for  them  in  the  manner  pointed  out  by  the  act. 

Orders  confirmed. 


Elizabeth  Horn,  Executrix  of  John  Horn,  t;.  Baker  and 
Another,  Assignees  of  Wm.  Horn  and  Rd.  Jackson, 
Bankrupts. 

9  Eut,  215.  J».  29,  1808. 
A,  B;  and  C,  partnen  and  diitillen,  occopiad  carta  in  pramiaes  laaied  to  A,  and  aDOthar, 
and  aaad  in  common  in  tha  trada  tba  atilla,  rati  and  ntanaiia  neceaaanr  for  carrying  it  on, 
tha  property  of  which  atilla,  &c.  aAarwarda  appeared  to  be  in  ^.  On  the  diiaokiiion  of 
tba  partnership,  which  waa  a  ioaing  concern,  it  waa  agreed  that  C*  and  one  /.  ihonld  calrjr 
on  the  bnaineaa  on  the  premiaei ;  and  by  deed  between  the  two  laat  and  Ji.  it  waa  coto- 
Banted  and  agreed,  that  Ji,  sbonld  withdraw  from  the  bnaioen,  and  permit  C.  and  J.  to 
oaa,  ooeapy,  and  enjoy  the  diatill-honse  and  premiaei,  paying  the  reeerved  rent,  &c.  and 
the  ieveral  atilla,  Tata^  and  ntennla  of  trade  ipecified  and  numbered  in  a  ichedule  annexed, 
in  consideration  of  an  annuity  to  be  paid  by  C.  and  J.  to  A,  and  his  wife  and  the  aorviTor; 


with  liberty  for  C.  and  /.  on  the  decease  of  A,  and  his  wife  to  purchaae  the  distill-hooae 
and  premises  foe  the  remainder  of  A,*9  term,  and  the  atilla,  Vats,  &e.  mentioned  in  the 
sehedule :  and  C,  and  /  coTenanted  to  keep  the  stills,  vats,  and^teosila  in  repair,  and  da- 
liyer  them  up  at  tha  time,  if  not  purchased  :  and  there  was  a  proiviso  for  re-entry  if  tha 
annuity  were  two  months  in  arrear.  Under  this,  C.  and  /.  took  poaaession  of  the  premi- 
aea,  with  the  stills,  Tats  and  utensils,  snd  carried  on  the  business  as  before  ;  and  made  pay- 
menta  of  the  annuity,  whksh  afterwards  fell  in  arrear  more  thin  two  montha:  bat  A.'t 
widow  and  ezecutriz  who  sunrived  him  did  not  enter,  but  brought  an  actkm  for  the  arrears, 
which  waa  stopped  by  the  bankruptcy  of  C.  and  /.  who  continaed  in  poaseasion  of  tha 
itilla,  yata,  and  utenaila  on  the  pramiaes. 
Ob  a  qoastk>n.  Whether  such  stills,  yata,  and  utensils,  so  contmoing  id  poaseasion  of  C.  and 
/.  the  new  partners,  and  used  by  them  in  their  trade  in  the  same  manner  aa  they  had  been 
by  the  former  partners,  of  whom  A.  the  owner  was  one,  passed  under  the  stat  21  Jac  1. 
e.  19.  a.  19  and  II,  to  the  assigneea  of  C  and  /.  as  being  in  the  po9M€$Hon,  order,  and 
diipoiUion  of  the  baokrapts  at  tha  time  of  their  bankruptcy  aa  reputed  ownen  1  and 
nothing  appearing  to  the  world  to  rebut  the  nresumption  of  true  ownership  m  the  bankrupta 
arising  out  of  their  possession  and  reputed  ownership, -(of  which  reputed  ownership,  tha 
jury  are  to  judge  from  the  circumatances  ;)  held, 

1.  Tbiit  the  atitls  which  were  fixed  to  the  freehold  did  not  paas  to  tha  aasignaea  under  tba 
worda  goods  and  chattelt  in  tha  atatate. 

2.  That  the  yata,  lie  which  ware  not  so  fixed,  did  paas  to  tha  assinieea,  aa  baina  left  by  tha 
true  owner  in  the  possession,  order  and  dbpoaitkm  (aa  it  appearsd  to  the  eye  or  tha  work!) 
of  tha  bankrupts  as  reputed  owners. 

S.  That  the  case  would  baye  admitted  of  4i  different  consideratioD,  if  there  bad  been  a  uaaga 
in  tha  trada  for  the  ulenaila  of  it  to  he  let  out  to  tha  traders  ;  aa  that  might  have  rebutted 
tba  praaBmptioa  of  ownarabip  arismg  fraan  tba  poasaasian  and  apparaBi  order  and  disposi* 
tioBof  tham. 

THIS  WIS  an  action  to  Teeover  in  damages  the  ralae  of  the  interest  which 
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tihe  pkinCiflf  claimed  in  certain  stills,  vats,  and  utensils,  which  the  first  coont 
cif  tihe  declaration  staled  diat  she  was  entitled  to,  subject  to  the  use  thereof  1^ 
the  defendants  during^  her  life ;  and  that  being  so  entided,  and  the  defendants 
weU  knowiaf  the  same,  they  wrongfully  and  injuriously  broke  ^nd  destroyed 
part,  and  aold  and  disnosed  of  the  rest.  The  second  count  was  in  trover  for 
Che  same  goods :  to  which  the  defendants  pleaded  not  guilty ;  and  upon  the 
trial  before  Lord  EUenborough,  C.  J.  at  the  Middlesex  Sittings  after  the  last 
term,  a  verdict  was  found  for  the  plaintiff  for  1000/.  subject  to  the  following 
case. 

The  plaintiff  is  the  widow  and  executrix  of  her  deceased  husband  John 
Horn,  who  before  and  at  the  time  of  making  the  indenture  of  the  20th  of 
MarcJk  1801,  after  mentioned,  was  a  distiller  in  Seuthtoark.  The  defendants 
are  the  assignees  of  Wm.  Horn  and  iL  Jetdaon,  who  succeeded  John  Horn 
in  the  business  of  a  distiller,  and  carried  on  the  same  until  the^  became  bank- 
rupts, as  after  mentioned.  At  the  time  of  making  the  said  indenture,  John 
Ham  held  the  principal  part  of  the  messuages,  buildings,  and  lands,  whereon 
he  bad  carried  on  the  business  of  a  distiller  in  partnership  with  Robert  Horn 
and  William  Horn,  and  whereon  there  had  been  erected  a  rectifying  distill- 
house,  under  a  lease  granted  to  him  and  R.  Jackson,  (since  dead,)  for  a  term 
which  expired  on  the  dOth  of  Dec  1804 :  and  he  held  other  parts  of  the 
premises  under  another  lease  panted  to  him  and  the  said  Richard  Jachon^ 
since  deceased,  for  a  term  which  expired  on  the  24th  of  June  1805 :  and  he 
and  the  said  Richard  Jaehon,  now  deceased,  had  before  heM  other  parts  of 
the  premises  under  a  lease  for  a  term  which  expired  on  the  25th  of  Dec.  1799. 
The  abovementioned  partnership,  which  was  a  losing  concern,  expired  before 
the  making  of  the  indenture  hereinafter  mentioned ;  and  William  Horn,  at 
the  time  of  making  that  indenture,  and  at  the  death  of  John  Horn,  was  and 
now  is  indebted  to  Che  estate  of  John  Horn  in  500Z.  in  respect  of  their  part- 
nership. By  indenture  dated  the  20th  of  March  1801,  between  John  Horn 
of  the  one  part,  and  Wm.  Horn  and  Rd.  Jackson  (the  bankrupts)  of  the  other ; 
after  reciting  the  said  several  leases,  and  at  the  time  of  making  the  last  lease, 
the  said.lU.  /aeAjen  (deceased)  was  in  partnership  with  J^n  Horn;  and 
that  John  Horn  had  lately  entered  into  partnership  with  Wm,  and  Robert 
Horn  for  a  term  then  expired  ;  and  that  since  the  expiration  of  the  last-men- 
tioned lease  the  premises  therein  comprised  had  been  used  and  occupied  by 
John,  Robert,  and  Wm,  Horn  as  yearly  tenants ;  and  that  the  partnership  be- 
tween John,  Robert,  and  Wm,  Horn  nad  before  the  execution  of  that  deed 
been  dissolved  by  mutual  consent ;  and  that  it  had  been  agreed  between  John 
Horn  of  the  one  part,  and  Wm^  Horn  and  Rd,  Jackson  of  the  other  part,  that 
John  Horn  should  withdraw  from  the  business  as  from  the  Ist  of  March  then 
instant,  in  favour  of  Wm.  Horn  and  Rd.  Jackson,  and  permit  them  to  use, 
occupy,  and  enjov  the  said  distill-house  and  other  the  premises  mentioned  in 
the  indentures  ot  lease,  and  the  several  vats,  stills,  and  utenhls  of  trade  there- 
in  or  thereon,  and  which  vats,  stills,  and  utensils  were  specified  in  the  first 
schedule  written  under  that  indenture,  in  consideration  of  an  annuity  of  6001. 
to  be  paid  to  John  Horn,  his  executors,  &c.  during  the  life  of  himself  and 
Elizabeth  his  wife  (the  now  plaintiff)  and  the  life  of  the  survivor,  subject  to 
terms  and  conditions  therein  after  expressed :  and  reciting  farther,  that  it 
had  been  agreed  that  the  debts  due  to  John,  Robert,  and  Wm.  Horn,  as  late 
copartners,  and  also  all  the  horses,  c^rts,  drays,  and  casks  of  the  late  copart- 
nership (except  the  vats,  stills,  and  utensils  mentioned  in  the  said  first  sched- 
ule,) should  be  valued,  and  purchased  by  Wm.  Horn  and  Rd.  Jackson;  and 
that  a  valuation  had  been  made  accordingly ;  by  which  it  appeared  that  such 
debts,  and  the  value  of  such  horses,  &c.  amounted  to  1815Z. :  for  payment  of 
which  abend  had  been  given  by  Wm.  Horn  and  Rd.  JacksoH  to  John  Horn; 
and  that  Wm.  Horn  and  Rd.  Jackson  by  another  bond,  had  been  bound  to 
John  Horn  in  SOOOl.  conditioned  for  payment  of  the  annuity  of  6O01.  per  an- 
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nurn  to  John  Horn  for  the  lives  of  himself  and  his  wife  the  plaintiff,)  and  the 
survivor ;  he,  John  Hom^  in  parsuance  of  the  agreement,  and  in  consideration 
of  the  two  bonds  and  the  covenants  and  agreements  after  contained  on  behalf 
of  Wm.  Horn  and  Rd.  Jackson,  for  himself,  his  heirs,  executors,  &c.  cove- 
nanted and  agreed  with  Wpt,  Horn  and  Bd.  Jackson,  their  executors,  admin-* 
istrators,  and  assigns,  that  they,  well  and  truly  paying  the  rents  reservtd  by 
the  several  recited  leases,  and  performing  all  and  singular  the  covenants  and 
agreements  therein  contained  on  the  lessees'  and  assignees'  parts,  and  also 
duly  and  regularly  paying  the  said  annuity  so  secured  as  aforesaid,  should 
and  lawfully  might  peaceably  aud  quietly  have,  hold,  use,  occupy,  possess  and 
enjoy  the  said  messuage,  tenement,  distill  house,  and  premises  thereby  demised 
and  mentioned  in  a  certain  deed-poll  indorsed  on  the  said  first  lease,  and  also 
the  said  stills,  vats,  and  things,  specified  in  the  first  schedule,  during  the  lives  of 
John  Horn  and  Elizabeth  Horn,  or  the  survivor,  without  any  let,  suit,  &c.  of 
John  Horn,  his  executors,  dec.  or  any  person  lawfully  claiming  from  him,  kc* 
Wm,  Horn  and  Rd,  Jackson  by  the  indenture  of  agreement,  covenanted  to 
pay  the  rent  reserved  by  the  leases,  and  to  perform  the  covenants.  There 
was  also  a  proviso  in  that  indenture,  that  in  case  the  annuity  should  he  in  ar* 
rear  for  tv>o  calendar  months,  John  Horn,  his  executors,  ^e.  might  re-enter  the 
distUUhouse  and  premises,  and  the  same  with  all  and  every  the  stills,  vats,  and 
things  mentioned  in  the  said  schedule  have  again,  re^possess  and  enjoy  as  in  his 
former  estate,  dec.  There  was  also  a  covenant,  that  upon  the  decease  of  the 
survivor  of  John  and  Elizabeth  Horn.  Wm.  Horn  and  Rd,  Jackson  should 
he  at  liberty  to  purchase  the  distill-house  and  premises  for  the  remainder  of 
the  term  in  the  leases,  and  the  stills,  vats,  and  things  mentioned  in  the  said 
schedule.  And  another  covenant  that^lTm.  Horn  and  Rd.  Jackson  should 
keep  the  said  stills,  vats,  and  utensils  in  repair;  and  in  case  they  should  not 
purchase  the  same,  that  they  should  at  the  end  of  the  agreement  deliver  them 
up  to  John  Horn,  his  executors,  &c.  in  good  condition,  reasonable  use  and 
wear  excepted.  [Then  followed  the  schedule  referred  to  of  the  different  stills 
and  vats,  numbered  in  order,  and  describing  the  quantity  in  gallons  which 
each  would  contain.]  The  case  further  stated,  that  Wm,  nom  and  Rd.  Jaek^ 
son  took  possession  of  the  pr«»mises  immediately  on  the  execution  of  the  in- 
denture of  agreement,  and  carried  on  the  trade  of  distillers ;  and  from  time  to 
time  paid  the  interest  on  the  bond  and  the  annuity  to  John  Horn,  who  died 
about  four  years  ago,  and  who  by  his  will  gave  all  his  property  to  his  wife, 
the  plaintifi,  and  appointed  her  sole  executrix.  Since  (a)  the  death  of  John 
Horn,  neither  the  annuity  nor  the  interest  of  the  bond  for  1815^.  have  been 
regularly  paid ;  but  the  plaintiff,  as  she  from  time  to  time  was  in  want  of 
money,  and  notwithstanding  the  annuity  and  interest  might  not  be  then  due, 
applied  to  Wm.  Horn  and  Rd.  Jackson,  who  paid  her  different  sums  on  ac- 
count of  such  annuity  and  interest ;  and  also  by  her  order  occasionally  paid 
sums  to  various  persons  for  her  use,  and  supplied  her  with  liquors  and 
spirits  as  she  from  time  to  time  ordered  any  ;  so  that  there  was  a  running  ac- 
count between  them  and  the  plaintiflT.  The  following  memorandum  was  sign- 
ed by  John  Horn,  and  indorsed  on  that  part  of  the  deed  in  the  possession  of 
Wm.  Horn  and  Rd.  Jackson ;  viz.  "  I,  the  wfthin-named  3ohn  Horn,  do  here- 
by undertake  and  agree  to  accept  and  take  500Z.  by  equal  quarterly  payments 
instead  of  600Z.  for  the  first  year's  annuity  within  referred  to."  To  this  me- 
morandum there  was  no  date,  nor  did  it  appear  when  it  was  made.  The  fol- 
lowing indorsement  or  receipt  was  also  written  on  the  said  deed,  and  signed 
by  the  plaintiff  as  executor  of  John  Horn;  viz.  «•  March  1st,  1802.  Receiv- 
ed of  the  within-named  Wm.  H(9m  and  Rd.  Jaclaon  500/.  being  one  year's 
annuity  due  from  them  this  day,  for  the  purposes  specified  herein."    There 

(a)  What  follows  down  lo  ietlsr  b  wm  added  by  ooaiont  to  the  cue  after  the  fint  em. 
meat 
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was  also  the  following  iodorseroent  on  the  same  deed  signed  hy  Elizabeth 
Horn.,  ^ March  Ist,  1803.  Received  of  the  wiihin-named  Wm,  Horn  and 
R,  Jadaon  dOO/.,  heing  one  year's  annuity  due  from  them  this  day  for  the 
purposes  specified  therein."  The  first  memorandum  appeared  to  be  in  the 
hand-writing  of  the  solicitor  who  drew  the  deed :  the  two  kst  receipts 
were  in  the  hand-writing  of  Rd,  Jackton,  For  many  months  previous  to  the 
bankruptcy  of  Wm,  Horn  and  Rd,  Jackson  the  plaintiff  found  great  difiicuity 
in  obtaining  money  from  them  ;  and  she  permitted  the  annuity  and  interest  to 
run  in  arrear ;  and  notwiihstanding  the  $a$ne  were  more  than  two  months  in 
errear^  the  plaintiff  did  not  make  any  claim  to  re-^TUer  the  premises,  as  by 
the  deed  she  had  the  power  to  do  ;  but  in  May  1806,  brought  an  action  in  this 
court  against  Wm.  Horn  and  Rd.  Jackson  to  recover  the  arrears  of  the  an* 
nuity,  as  also  to  obtain  payment  of  the  bond  for  18152.  and  interest ;  to  which 
action  they  pleaded  eight  several  pleas,  upon  seven  of  which  issue  was  join- 
ed: and  to  the  eighth  plea  Elizabeth  Horn  demurred ;  which  demurrer  was 
argued,  and  judgment  given  for  Elizabeth  Horn ;  and  notice  of  trial  of  the 
said  issues  had  been  given  at  the  time  of  the  bankruptcy  ;  but  in  consequence 
thereof,  that  cause  was  not  further  proceeded  in ;  and  there  was  due  for  the 
arrears  of  the  annuity  and  interest  on  the  bond  for  18152.,  at  the  time  of  the 
bankruptcy,  about  6002.(a).  In  April  1805,  the  plaintiff,  after  her  husband'? 
death,  renewed  the  leases  of  the  several  premises.  Wm.  Horn  and  Rd.  Jackson 
occupied  the  premises,  with  the  stills,  vats,  and  utensils  thereon,  and  carried 
on  the  trade  of  distillers  from  the  time  of  executing  the  indenture  of  the  20th 
of  March  1801  to  their  bankruptcy.  A  commission  of  bankrupt  issued  against 
Wm.  Horn  and  Rd.  Jackson  on  the  26th  of  July  1806,  and  they  were  duly- 
adjudged  bankrupts  on  the  28th;  and  the  messenger  under  the  commission 
immediately  took  possession  of  the  demised  premises,  and  also  of  the  vats, 
stills,  and  utensils  then  being  thereon.  The  defendants  were  afterwards  chos- 
en assignees,  and  an  assignment  of  all  the  estate  and  efiects  of  Wm.  Horn 
and  RjL  Jackson  was  duly  made  to  them ;  upon  which  notice  was  given  by 
the  plaintifi'  to  the  defendants  that  the  several  vats,  stilh,  and  utensils  were 
the  property  of  the  plaintiff,  subject  to  the  supposed  interest  of  the  bankrupts 
therein.  The  things  mentioned  in  the  deed,  and  comprised  in  the  first  sched* 
ule,  consist  of  stills  and  vats.  The(&)  stills,  five  in  number,  were  set  in 
brick-work,  and  let  into  the  ground.  Three  vats  or  worm-tubs  were  support- 
ed by  and  rested  upon  brick-work  and  timber,  but  were  not  fixed  in  the 
^ound.  Sixteen  otner  vats  stood  on  horses  or  frames  made  of  wood,  which 
were  net  let  into  the  ground,  but  stood  upon  the  fioor(c).  The  vats  were  of 
wood,  bound  round  with  iron :  the  stills  were  of  copper ;  and  connected  with 
aome  of  the  vats :  others  of  the  vats  were  abo  connected  and  communicated 
with  each  other  by  conductors  or  pipes.  Three  stills  and  vats  were  in  the 
rectifying  distill-house.  There  were  also  a  great  number  of  other  vats  uhder 
the  rectifying  distill-house ;  some  of  which  were  standing  on  brick  and  tim- 
ber, and  others  on  horses  or  frames  as  above ;  and  which  were  connected 
with  the  vats  and  stills  in  the  rectifying  distill-house.  Others  of  the  vats 
stood  on  horses  or  frames,  as  above  described.  All  the  vats  in  the  rectifying^ 
distiti-house  stood  on  their  ends ;  as  did  nine  of  those  under  the  distill- 
house :  the  other  vats  under  the  distill-house  lay  on  their  sides  or  bilge.  The 
defendants  contending  that  the  vats,  stills,  and  utensils,  in  the  said  first  scbed- 
nle  contained,  belonged  to  the  bankrupts  at  the  time  of  their  bankruptcy,. 
have  sold  them  as  part  of  the  estate  and  effects  of  the  bankrupts.  The  plain* 
tiff,  contending  that  the  same  belong  to  her  as  executrix  of  her  late  husband^ 
by  virtue  of  his  will  (subject  to  the  use  thereof  by  the  assignees  in  right  of 
the  bankrupts  during  her  life,)  has  brought  this  action  to  recover  in  damages 

(a)  Bee  note  (•),  p.  SIS. 

{b)  What  IbUovri  dowa  to  Uttsr  c  was  sdiM  b/  esBMnt  to  the  owe  after  the  fint  ai|n-* 
meiiL 
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the  value  of  ber  interest  therein.  The  qaestion  was,  Whether  the  plaintiff 
were  entitled  to  recover  ?  it  being  agreed  that  if  the  j)laintifr  were  ao  eptitled, 
the  amount  of  the  damages  should  be  settled  out  of  court.  , 

This  case  was  argued  in  Michadmas  term  last,  bv  Burrough  for  the  plain- 
tiff, and  Dampier  contra ;  and  again  in  this  term,  by  WilUamSt  Serjt.  for  the 
plaintiff,  and  The  Attorney-General  for  the  defendants.  The  additions  to 
the  case  which  have  been  noticed  were  made  between  the  first  and  second 
argument 

For  the  plaintiff,  (after  stating  that  the  question  turned  on  the  sti^t.  21  Jac. 
1.  c.  19.  s.  10  &  11,)  the  attention  of  the  Court  was  called  to  the  preamble 
lo  the  11th  sect  set  forth  in  the  conclusion  of  the  10th  :  though  it  was  ad- 
mitted, that  the  modern  cases  had  put  a  construction  upon  the  enacting  clause 
beyond  the  particular  mischief  recited.  The  statute  reciting  *'  that  it  often 
**  faUs  put,  that  many  persons,  before  they  become  bankrupts,  do  convey  their 
^  goods  to  other  men  upon  good  consideration,  yet  still  do  keep  the  same,  and 
"  are  reputed  the  owners  thereof^  and  dispose  of  the  same  as  their  own  ;'^  for 
remedy  enacts,  **  that  if  any  person  shall  become  bankrupt,  and,  at  such  time 
^  as  they  shall  so  become  Imnkrupt,  shall,  by  the  consent  and  permission  of 
**  the  true  owner  and  proprietary,  have  in  their  possession,  order ,  and  disposi^ 
**  tioUj  any  goods  or  chattels  whereof  they  shall  be  reputed  owners,  and  take 
**  upon  thtm  the  sale,  alteration,  or  disposition,  as  owners  ;**  in  every  such 
C4ise,  the  commissioners  shall  have  power  to  sell  and  dispose  of  the  same  for 
the  benefit  of  the  creditors,  6cc,  Giving  effect  to  the  words  of  the  preamble, 
the  trile  object  was  to  deprive  particular  creditors  of  their  specific  lien  on 
goods,  which  having  been  the  property  of  the  bankrupt  had  been  secretly  con- 
veyed by  him  to  such  creditors,  who  suffered  him  still  to  continue  in  posses- 
sion and  appear  to  the  world  as  the  owner.  That  provision  was  made  in  the 
case  of  bankrupts  in  ojdet  to  avoid  the  doubt  which  had  arisen  upon  the  stat 
13  Eliz.  c.  5.  against  fraudulent  conveyances  to  defeat  and  delay  creditors  in 
general,  (and  which  doubt  still  eiists  on  the  statute  of  Elizabeth)  whether  it 
were  not  confined,  as  at  common  law  it  certainly  was,  to  avoid  the  conveyance 
atf  against  those  only,  who  were  creditors  of  the  party  at  the  time.  Where- 
fore the  statute  of  James  extended  the  provision  to  all  the  creditors,  as  well 
^ose  who  became  such  afterwards,  as  those  wbo  were  such  at  the  time  of  the 
conveyance.  But  still  construing  the  two  statutes  together,  as  made  in  pari 
materia,  many  great  lawyers  have  considered  that  the  preamble  in  the  10th 
«ect  of  the  stat.  21  Jac.  1.  c.  19.  controiiled  the  enactment  in  the  11th  sec- 
tion, and  confined  the  operation  of  the  statute  to  cases  where  the  property 
conveyed  to  a  particular  creditor  was  before  that  time  the  property  of  the  bank- 
rupt himself.  Of  this  opinion  was  Lord  C.  J.  H6U  and  the  Court  of  K.  B. 
in  VApostre^r,  Le  Plaistrier,  Mich.  1708,  cited  1  P.  Wms.  318,  and  Lord  C. 
B.  Parker,  and  Lord  Hardwicke,  in  RyaU  v.  Rdle,  1  Atk.  175.  182.  and  1 
Yes.  365.  371 :  though  the  contrary  has  since  been  held  in  Mace  v.  Cadell, 
Cowp.  232.  Still,  however,  the  Court  will  not  go  further  than  the  latter  case ; 
DOT«ay  that  the  statute  shall  attach  in«every  instance  where  a  trader  is  in  posses- 
«ion«f  another  man's  goods  at  the  time  of  his  bankruptcy,  if  he  were  not  heki  out 
to  the  werid  as  the  ostensible  owner  by  the  real  proprietor,  as  in  that  case  the 
bankrupt  had  been ;  ^he  true  owner  having  there  neld  out  the  bankrupt  as  her 
liusbandfand  kav^ing obtained  a  licence  for  the  public  house  where  they  lived  in 
h\9  name.  But  taking  the  preamble  not  to  controul  the  operation  of  the  enact- 
ing clause,  still,  <•  «rder  to  bring  the  case  within  that  clause,  the  bankrupts 
must  not  have  such  goods  in  their  possession,  order  and  disposition  at  the 
time,  hy  the  consent  and  permission  of  the  true  owner,  according  to  the 
first  part  of  the  clause,  but  they  must  also  have  taken  upon  them  the  sale, 
dteratioh,  and  disposition  of  them,  as  owners,  by  th&  same  consent,  and  per- 
mission;  for  these  words  run  through  both  parts  of  the  sentence;  and  it 
must  appear  either  by  the  terms  of  the  contract  between  the  bankrupts  and 
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the  true  owner,  or  by  evideoce  dehors  of  the  nature  of  the  property*  or  of 
the  place  or  circumstances  of  the  possession,  that  the  owner  trusted  the  bank* 
rupts  with  the  power ^  of  sellings  altering  or  dispoiing  of  the  goods  as  own* 
ers  ;  or  that  having  tlie  possession,  order,  and  disposition  of  the  goods  under 
such  circumsUinces  as  might  induce  the  world  to  believe  that  they  had  such 
a  power,  the  bankrupts  did  actually  sell,  alter^  or  dispose  of  them,  as  oton- 
ers.  In  Walker  and  Others^  Assignees  of  Bean  t.  BurneU^  Dougl.  317., 
household  goods  and  furniture,  which  were  left  by  the  assignees  under  the 
£rst  commission  so  long  as  seven  years  in  the  bankrupt's  possession ;  yet 
having  been  so  left  for  a  special  bona  fide  purpose,  in  order  to  assist  the 
bankrupt  in  settlings  his  affairs,  and  getting  in  his  effects  for  the  creditors ; 
and  the  bankrupt  not  having  the  disposition  of  the  goods  sa  as  to  sell  them ; 
were  decided  not  to  be  within  the  statute  of  James.  It  was  admitted  even 
in  Mace  v.  Cadell^  that  every  instance  of  a  possession  of  goods  of  another 
by  a  bankrupt  at  the  time  of  his  bankruptcy  was  not  within  the  statute ; 
but  it  was  said,  that  the  cases  of  factors,  executors,  trustees,  &c.  were  except 
ted  cases :  but  the  words  of  the  1  Ith  clause,  if  not  i^strained  by  the  pream- 
ble, are  general,  and  would  include  those  which  are  called  excepted  cases,  as 
well  as  any  others :  they  are  not,  therefore,  excepted  by  the  suttute  itself  in 
terms,  but  only  by  construction,  as  not  falling  within  the  resson  of  it :  the 
statute  only  attaching  on  the  possession  of  goods  by  the  bankrupt  when  such 
possession  is  fraudulent;  where  the  tnie  owner  has  trusted  the  bankrupt 
with  the  power  of  selling,  altering,  or  disposing  of  the  goods,  as  owner. 
And  though  perhaps  the  bare  fact  of  the  possession  of  chattels  may  be 
prima  fade  evidence  that  the  possessor  is  the  true  owner,  and  has  the 
power  of  sale,  &c.  as  owner  ;  yet  the  contrary  may  be  shewn,  and  that  the 
pos:tession  of  the  bankrupt  was  bona  Jide^  and  consistent  with  the  right  of  the 
true  owner.  A  factor  is  intrusted  with  the  highest  power  over  the  goods, 
the  power  of  sale ;  but  because  it  is  not  as  owner  but  as  factor ^  which  is 
consistent  with  his  possession,  and  with  the  rights  of  the  true  owner,  the 
case  is  not  within  the  statute.  The  same  may  be  said  of  trjistees  and  ex* 
ecutors.  So  here,  the  bankrupts  had  "the  possession,  order,  and  disposi* 
tion"  of  the  goods  under  the  indenture,  as  lessees,  and  not  as  ottmers  ;  and 
they  had  not  the  sale  or  alteration  of  them  at  all,  nor  the  disposition  of 
them,  (u  owners,  so  as  to  affect  the  property  in  any  way,  but  only  the  bare 
use  of  them.  In  some  cases  the  circumstances  attending  the  possession  may 
carry  an  appearance  to  the  wiorld  that  the  possessor  has  the  sale,  alteration, 
or  disposition  of  the  goods,  as  the  owner  ;  as  where  goods  usually  sold  in  a 
shop  or  warehouse  are  exposed  to  view  there ;  and  from  ihence  a  power 
to  sell,  6cc,  by  the  consent  of  the  owner  who  permits  this  to  be  done  may 
be  fairly  implied :  but  no  such  inference  can  anse  here,  where  some  of  the 
vats,  Kc.  were  actually  fixed  to  the  freehold,  and  others  appnrentiv  se,  and 
the  rest  were  used  in  like  manner  as  those  which  were  fixed,  and  all  of  them 
were  numbered.  In  this  case  the  possession  vras  at  least  equivocal,  so  as  to 
let  in  the  truth  of  the  ownership.  It  was  just  as  likely  by  the  mere  view  of 
the  things  that  they  belonged  to  the  owner  of  the  premises  as  to  the  traders 
who  were  in  possession.  They  all  formed  one  entire  apparatus  for  distiUing» 
part  of  which  was  actually  fixed  to  the  freehold  ;  and  therefore  the  bare  pos- 
session and  use  of  them  carried  no  greater  evidence  of  title  than  the  posses* 
sion  of  the  premises  themselves.  And  on  this  ground  BtUler,  J.  in  Walker 
T.  Burnett,  Doug.  320,  held  that  the  furniture  of  the  house  left  in  the  posses- 
sion of  the  bankrupt  did  not  pass  under  the  statute.  Wherever  the  contract 
between  the  bankrupt  and  the  true  owner,  to  whom  the  goods  originally  be- 
longed, has  h^etxbonafide^  and  not  made  for  the  purpose  of  giving  him  a  false 
credit,  and  the  bankrupt's  possession  and  mode  of  using  the  property  was 
consistent  with  such  contract,  the  case  has  never  been  held  to  be  witliin  the 
statute.      In  Copeman  v.  Oallant,  1  P.  Wms.  320,  1,  though  Lord  Cowper 
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considered  that  the  preamble  did  not  restraiii  the  enacting  words  of  the 
clause ;  yet  he  held  the  case  not  to  be  within  it,  in  regard  that  the  assignment, 
which  was  for  payment  of  the  debts  of  the  assignor,  was  with  an  honest  in* 
tent.      In  Ryall  y.  RoUe,  1  Atk.  166.  and  1  Ves.  349,  the  property,  which 
oricrinally  belonged  to  the  bankrupU  was  by  him  mortgaged  and  conveyed  at 
different  times  to  several  persons ;  he  continuing  all  the  time  in  possession. 
That  was  a  fraud  directly  within  the  express  words  of  the  law.      In  Mace  v. 
Caddly  Cowp.  232,  there  was  direct  evidence  of  fraud  on  the  part  of  the  true 
owner ;  she  herself  having  taken  oat  a  licence  for  the  public  house,  where 
the  goods  were,  in  the  name  of  the  bankrupt,  to  whom  she  said  she  was  mar- 
ried ;  and  having  at  first  claimed  the  goods  under  a  biU  of  sale  from  him. 
Bryson  v.  Wylie,  Hil.  24  Geo.  3  B.  R.  note  (a).  1  Bos.  &  Pull.  83,  was  de- 
cided altogether  upon  the  ground  of  trick  and  fraud.    .  There  was  an  open 
sale  of  a  dyer's  plant  to  the  bankrupt,  and  afterwards  a  private  resale  by  him ; 
notwithstanding  which  he  still  continued  to  keep  possession  upon  payment 
of  a  pretended  rent.      Gordon  v.    The  East  India   Company^  7  Term  Rep. 
223,  was  the  case  of  goods  invested  by  the  true  owner  in  the  name  of  an  offi- 
cer of  one  of  the  Company's  ships,  as  his  privilege ;    whose  property  they  ap- 
peared to  the  world  to  be ;  and  which  was  therefore  calculated  to  deceive 
his  creditors.     So  in  lAngham  v.  Biggs,  1  Bos.  and  Pull.  82,  a  creditor  hav- 
ing taken  in  execution  the  furniture  of  a  coSee-house  keeper,  permitted  him 
to  remain  in  possession  of  it  under  a  rent ;  who  therefore,  appeared  to  the 
rest  of  the  world  to  continue  the  owner  of  it  in  the  same  manner  as  before ; 
there  being  nothing  done  to  notify  the  change  of  property;  which  was  clearly 
fraudulent  even  within  the  preamble  of  the  statute.     But  in  that  case  Lord 
C.  J.  Eyre^  speaking  of  Bryson  v.  Wylie,  said  that,  notwithstanding*  that  de- 
cision, he  could  suppose  that  a  dyer  might  be  in  possession  of  a  plant  without 
being  the  reputed  owner.     And  he  also  supported  the  decision  in  Collins  v. 
Forbes,  3  Term  Rep.  316,  which  had  been  questioned  (a).     But  admitting  that 
there  were  somec  ircumstances  of  fraud  in  the  last-mentioned  case,  the  principle 
there  established,  which  has  not  been  questioned  was,  that  where  the  bankrupt 
was  in  possession  of  the  goods  at  the  time  of  his  bankruptcy  with  the  consent 
of  the- true  owner,  bona  jfde,  for  a  special  purpose,  beyond  which  he  had  not 
the  right  of  alteration  or  disposition,  it  is  not  within  the  statute.     The  rase  of 
Darby  v.  Smith,  S  Term  Rep.  82,  was  considered  as  an  absolute  sale  of  the 
goods  by  the  trustees  of  the  wife  and  children  to  the  husband  whom  they  suf- 
fered to  continue  in  possession  till  the  day  before  his  b^.nkruptcy  without  his 
paying  the  stipulated  instalments.     It  would  have  been  useless  to  have  dis- 
cussed any  of  these  cases,  if  the  bare  act  of  possession  of  the  good^  of  another 
by  a  bankrupt  at  the  time  of  his  bankruptcy,  were  sufficient  to  bring  a  case 
within  the  statute.     Now  here  by  the  terms  of  the  deed  the  bankrupts  had 
no  power  over  the  vats,  stills  and  utensils  in  their  possession,  except  the  use 
and  repair  of  them  as  lessees :  they  had  not  the  general,  but  only  a  special 
order  and  disposition  of  them  by  the  consent  of  the  true  owner :  and  they  bad 
no  power  of  sale,  alteration,  or  disposition  of  them  at  all,  as  owners.     But  if 
the  consent  or  permission  of  the  true  ovvner  mentioned  in  the  first  part  of  the 
11th  clause  be  not  carried  to  the  "  sale,  alteration,  or  disposition*'  mentioned 
in  tho  latter  part ;  at  least  those  words  must  be  intended  of  an  actual  sale,  al- 
ierationj  or  disposition  of  the  things  by  the  bankrupt,  in  ord(>r  to  bind  the 
true  owner :  for  the  words  of  the  act  aro  **  and  take  upon  them  (the  bankrupts) 
the  sale,  &c.  **  as  owners ;"  which  is  not  pretended,  to  have  been  done  by  the 
bankrupts  in  this  case.     Consistently  with  the  deed  the  lessees  could  not  even 

(a)  By  Lawrence,  J.  io  Chrdon  v.  The  Eati  India  Company,  7  Term  Rep.  237,  who 
■ow  again  iotimated  great  doabta  of  that  case,  aa  didalao  Lord  EUenborovgh,  Tlie  former 
referred  to  Mr.  Cvi/en'i  Oburvatiotu  oa  that  cue,  which  he  laid  wort  very  leDiible.  Cull. 
Principlei  of  the  Bankrupt  Lawe,  S18. 
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bave  removed  these  ffoods  from  the  premises  demised  to  any  other  place,  witb- 
oat  an  implied  breach  of  covenant,  to  be  collected  from  the  whole  deed ;  for 
they  were  all  scheduled  and  numbered,  and  let  as  an  entirety ;  and  if'dispkced 
it  could  not  be  told  bow  the  numbers  applied,  and  the  6bject  of  numbering 
them  would  be  defeated. 

It  was  also  objected  to  the  plaintiff 's  title,  that  the  possession  of  the  lessees 
at  the  time  of  their  bankruptcy  was  not  consistent  with  the  deed  ;  because  they 
were  only  to  hold  so  long  as  they  performed  the  covenants  and  paid  the  annuity 
reserved  ;  and  there  was  a  proviso  for  re-entry  in  case  such  annuity  was  in  arrear 
for  two  months :  and  no  re-entry  had  been  made,  though  the  annuity  was  in 
arrear  for  a  longer  time.  To  this  it  was  answered,  that  the  words  of  the  in« 
denture  whereby  John  Horn  covenanted  that  the  lessees  **  performing  all 
"  and  singular  the  covenants  and  agreements  therein  contained,  and  also  dvly 
'*  and  regularly  paying  the  annuity^  &c.  should  quietly  possess  and  enjoy,  &c. 
"  the  premises,  and  also  the  stills,  vats,'*  kc,  were  not  words  of  condition,  on 
the  breach  of  which  the  lessees  were  no  longer  to  hold  over,  but  in  law  were 
only  words  of  covenant  on  the  part  of  the  lessees,  for  the  breach  of  which  a 
remedy  lay  upon  the  covenant ;  as  was  determined  in  Hay$  v.  Bicker$iaffe^  2. 
Mod.  34, 6,  Then,  though  there  was  an  express  power  of  .re-entry  in  case  of 
such  arrear,  yet  it  could  not  have  been  executed  under. the  circumstances;  for 
there  was  a  running  account  between  the  parties ;  the  plaintiff  having  receiv* 
ed  money  on  account  of  the  annuity  from  time  to  time,  and  the  bankrupts 
having  also  paid  bills  for  her :  and  this  account  was  not  liquidated.  But  to 
warrant  a  re-entry  theie  must  be  a  demand  of  the  precise  sum  due,  which 
could  not  be  told  by  the  plaintilT  at  the  time.  Besides,  as  in  case  of  rent  re« 
served  quarterly,  when  two  quarters  have  elapsed,  the  lessor  cannot  re-enter 
for  the  first  quarter,  but  only  for  the  last ;  having  slipped  his  opportunity  for  the 
other,  after  another  Quarter  has  become  due :  so  here  the  plaintiff  could  only 
have  re-entered  for  tne  last  payment  in  arrear.  But  supposing  in  strictnessi* 
that  the  plaintiff  might  have  re-entered,  yet  as  it  would  not  have  been  prudent 
to  do  so,  she  will  stand  excused  for  waiving  the  exercise  of  an  odious  right  of 
forfeiture,  against  which  a  court  of  equity  would  of  course  have  relieved  the 
lessees,  on  payment  of  the  arrears ;  and  this,  even  since  the  stat  4  Geo.  2.  c 
28.  s.  2,  if  the  application  for  relief  were  made  within  six  months,  Doe  ▼• 
LtwU,  1  Burr.  619. 

For  the  defendants,  it  was  contended  that  the  possession  of  the  bankrupts 
was  not  consistent  with  the  deed  :  for  by  that,  in  toe  event  which  happened  of 
the  annuity  falling  into  arrear,  the  plaintiff  was  entitled  to  enter  and  take  pos- 
session of  the  goods  in  question  ;  instead  of  which  she  left  them  in  the  poS« 
session  of  the  traders,  and  brought  an  action  for  the  arrears,  which  was  de« 
feated  by  their  bankruptcy.  As  to  the  difficulty  of  making  a  demand  for  the 
precise  sum  before  re-entry,  the  strictness  of  law  in  that  respect  only  applies 
to  cases  of  re-entry  for  non  payment  of  rent  where  the  demand  must  b^  on 
the  land,  and  not  to  the  re-possession  of  goodaf  for  non-payment  of  an  annuity 
for  which  they  were  a  security,  in  which  case  the  demand  may  be  made  any 
where.  However,  if  a  previous  demand  of  the  precise  sum  were  neces- 
sary, the  difficulty  of  ascertaining  it,  occasioned  by  the  act  of  the  annuitant 
herself,  would  be  no  reason  why  as  between  these  parties  she  should  be  ex* 
cused  for  not  having  made  it.  If  she  were  entitled  to  possession  under  the 
deed  in  the  event  which  happened,  and  by  taking  the  necessary  measures, 
whatever  they  might  be,  would  have  been  in  possession,  the  subsequent  pos- 
session of  the  bankrupts  was  against  the  stipulations  of  the  deed :  and  this 
brings  the  case  within  Darby  v.  Smith,  8  Term  Rep.  82,  which  is  very  like 
the  present  in  its  circumstances :  for  there  the  trustee  had  a  right  to  enter  and 
re-po:isess  himself  of  the  goods,  if  the  stipulated  payments  were  not  made ; 
and  having  neglected  to  do  so»  after  default  made  in  all  but  the  first  instalment, 

Vol.  V.  16 


122  CASES  IN  HILABY  tERM 

the  possession  of  the  banknipt  was  held  to  be  within  the  statate ;  though  as 
between  the  parties  to  the  contract  the  transaction  was  bonajide^  and  no  fraud 
in  fact  intended.  But  admitting  that  the  possession  of  the  bankrupts  was  in 
pursuance  of  the  deed,  it  does  not  follow  that  their  possession  was  not  within 
the  statute.  If  this  were  so,  every  case  of  this  sort  might  be  taken  out  of 
the  statute.  The  possession  of  a  mortgagor  of  goods  is  not  inconsistent  with 
his  title,  and  yet  it  has  never  been  doubted  since  Ryall  v.  BolU,  1  Atk.  165, 
that  it  was  within  the  statute.  It  is  the  reputed  ownenhip  of  the  goods  in  the 
possession  of  the  bankrupt  which  brings  the  case  within  the  express  words  of 
the  statute,  the  avowed  object  of  which  was  to  defeat  those  secret  conveyances, 
by  which  personal  property  is  secured  to  particular  creditors,  while  to  the  eye 
of  the  world  it  is  left  in  the  possession^  order^  and  disposition  of  the  bankrupt 
who  by  means  of  it  obtains  a  false  credit.  It  is  now  fully  settled  since  the 
case  of  Mace  v.  Cadell,  Cowp.  232,  that  the  preamble  does  not  control  the 
enacting  words  of  the  11th  clause  of  the  act.  .  But  it  is  argued,  that  the  bank* 
rapt  must  not  only  have  the  possession^  order ^  and  disposition  of  the  goods 
with  the  consent  of  the  true  owner,  but  also  the  power  of  saUt  alteration^  and 
disposition  by  the  same  cojuent.  Certainly  the  bankrupt  need  not  have  ac* 
tually  sold  and  delivered  the  goods  ;  for  then  the  question  would  neyer  arisi, 
as  was  observed  by  £yre,  C.  J.  in  lAngkam  v.  Biggs,  1  Bos.  &  Pull.  87 ; 
for  the  act  only  gives  the  assignees  of  the  bankrupt  power  to  appropriate 
ffoods  in  his  possession.  But  the  same  learned  Judge  says,  that  **  if  the  man 
he  reputed  owner  of  the  goods,  and  appear  to  have  the  order  and  disposition 
of  them,  he  must  be  understood  to  have  taken  upon  himself  the  sale,  altera- 
tion  and  disposition  within  the  meaning  of  the  statute."  Neither  could  it  be 
the  meaning  of  the  statute  that  the  bankrupt  should  be  the  true  owner  of  the 
ffoods,  because,  as  Lord  Hardwicke  said  in  ByaiU  v.  BoUe^  1  Atk.  183,  the 
Legislature  has  explained  its  sense  by  putting  the  words  true  owner  in  oppo- 
sition to  the  reputed  owner.  Nor  could  it  mean  that  the  bankrupt  should  have 
the  power  of  <a/e,  &c.  by  the  consent  of  the  true  owner;  for  then  his  selling 
or  otherwise  disposing  of  them  would  be  no  breach  of  the  private  contract  be- 
tween them.  In  every  case  where  any  question  can  arise,  the  reputed, owner* 
ship  of  the  bankrupt  must  be  limited,  as  between  him  and  the  true  owneri  by 
some  secret  stipulation  abridging  the  gerieral  right  of  disposition  :  and  it  was 
the  very  object  of  the  act  to  prevent  the  operation  of  such  secret  engagements, 
which  enabled  traders  to  obtain  a  false  credit  by  means  of  the  apparent  or  re- 
puted ownership  which  their  visible  possession  of  the  goods  of  others  gave 
them.  It  is  no  question,  therefore,  in  these  cases,  what  is  the  real  contract  in 
the  deed ;  for  that  could  not  be  known  at  the'  time  to  third  persons  who  were 
dealing  with  the  trader.  The  only  question  which  can  be  made,  consistently  with 
the  words  and  object  of  the  statute,  is,  whether  the  trader  in  possession  at  the 
time  of  his  bankruptcy  had  the  apparent  order  and  disposition  of  the  goods? 
if  to  the  eve  of  the  world  he  appeared  to  be  the  owner  of  them,  or  was,  as  the 
statute  calls  him,  the  reputed  owner,  the  case  is  within  the  statute ;  though  in 
truth  there  was  a  secret  conveyance  or  agreement  by  which  the  property  was 
made  over  or  secured  to  another.  This,  as  was  said  by  Butter,  J.  in  Walker 
▼.  Bumell(a)j  must  always  be  more  a  question  of  fact  than  of  law.  When 
the  fact  of  the  reputed  ownership  is  clearly  ascertained,  the  law  follows  of 
coarse.  Every  roan,  savs  Eyre,  C.  J.  in  Lingkam  v.  Biggs,  1  Bos.  6c  PuU. 
87,  who  can  be  said  to  be  the  reputed  owner,  has  incidenuJly  the  order  and 
disposition  of  goods :  and  if  he  be  the  reputed  owner,  and  appear  to  have  the 
order  and  disposition  of  them,  he  must  be  understood  to  have  taken  upon 
himse^  the  sale,  order,  and  disposition,  within  the  meaning  of  the  statute. 
A^d  if  the  real  owner  do  not  take  such  means  as  may  be  in  his  power  to  pre- 
sent the- public  being  imposed  upon  by  such  false  appearance,  that  is  the  very 
BUflchef  meant  to  be  remedied  by  the  act;  and  the  bankrupt  must  be  taken  to 

(•)  Jhufl.  tl7.  and  vide  this  noticed  by  Eyre,  C.  J.  in  Lingkam  v.  Btfg«,  1  Bm.  & 

Fall.  69. 
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hive  the  possession,  order,  and  disposition  of  the  goods  hy  consent  of  the  own- 
er: and  the  being  in  possession  under  such  circumstances  from  whence  the 
order  and  disposition  of  the  goods  may  he  reasonably  inferred  makes  the 
reputed  ownership.  Now  here  every  circumstance  of  notoriety  tended  to 
shew  that  the  bankrupts  were  the  true  owners  of  the  goods,  whether  consider- 
ing the  possession  before  the  indenture  of  the  30th  of  March,  the  time  and  cir- 
cumstances under  which  the  bankrupts  took  possession  under  that  deed,  the 
avowed  purpose  for  which  it  was  made,  or  the  continued  possession  and  ap- 
parent ownership  of  the  bankrupts  after  the  transfer  in  the  same  manner  as 
before.  William  HorUy  one  of  the  bankrupts,  had  been  in  partnership  with 
John  HorJh  the  testator,  before  the  transfer :  they  carried  on  business  joint- 
ly upon  the  same  premises,  and  had  a  joint  use  of  the  vats,  stills,  &c.,  and 
to  the  eye  of  the  world  at  least  the  property  belonged  to  the  partnership,  how^^ 
ever  it  might  be  as  between  themselves.  Bd.  Jaehon  had  also  an  interest  with 
John  Horn  in  the  lease.  The  business  was  a  losing  concern  ;  and  John  Horn^ 
wishing  to  get  out  of  it,  appeared  to  the  world  to  withdraw  himself  from  it ;  and 
Wm,  Horn  appeared  to  continue  in  possession  of  the  premises  and  of  the  vats, 
stills,  and  utensils  for  carrying  on  the  business,  together  with  Ed,  Jackson^  and 
to  exercise  the  same  acts  of  ownership  as  he  had  done  before  when  in  partnership 
with  J^hn  Horn.  But  in  fact  John  Horn  had  secretly  conveyed  this  proper- 
ty to  Wm.  Horn  and  Rd.  Jackson,  saddled  with  the  annuity  to  himself  and 
his  wife,  which  was  likely  to  ruin  the  trade  more  rapidly  than  before.  But 
there  was  no  notice  of  the  change  to  other  persons  dealincr  with  the  partner- 
ship; the  deed  was  kept  secret  from  them  ;  the  object  of  all  the  parties  being, 
that  the  trade  might  be  carried  on  by  the  existing  partners  with  the  same  ap- 
parent capital  as  the  old  firm,  and  that  the  credit  of  the  new  partnership  mtgnt 
not  be  lessened  by  the  general  knowledge  of  the  fact,  that  the  goods  in  ques- 
tion were  not  their  property.  The  secrecy  of  the  transfer  was  as  much  for 
the  benefit  o^  John  Horn  as  of  the  continuing  partners ;  for  if  their  credit 
were  shaken,  they  would  be  less  able  to  pay  the  stipulated  annuity.  In  fact 
the  bankrupts  did  gain  a  false  credit  by  the  possession  of  the  goods  in  ques- 
tion. ,  There  is  no  fact  of  notoriety  to  resist  the  conclusion  that  these  were 
the  goods  of  the  bankrupts :  and  the  only  fact  relied  on  to  shew  that  the 

Property  was  not  theirs  is  the  secret  indenture  of  the  20th  of  March  1801, 
y  which  a  prior  claim  on  the  goods  was  secured  to  John  Horn  ;  but  such  a 
secret  transfer  is  of  the  very  species  of  fraud  which  the  statute  meant  to 
guard  against.  The  case  of  Bryson  v.  Wylie.  Hil.  24  Geo.  3.  B.  R.  cited  in 
1  Bos.  and  Full.  83,  cannot  be  distinguisjhed  from  this  in  principle.  The 
bankrupt  there  had  the  possession  of  the  dyer*s  plant,  but  he  had  not  paid  for 
it ;  he  therefore  agreed  to  assign  it  to  the  creditor,  and  to  take  it  again  on 
lease  from  him.  There  was  no  mala  fides  or  fraud  in  the  transaction  as  be- 
tween those  two ;  and  if  the  interest  of  no  other  person  had  been  concerned, 
it  was  only  just  and  reasonable  that  the  creditor  should  have  had  his  securi- 
ty :  yet  that  was  avoided  by  the  operation  of  the  statute,  as  fraudulent  in  law 
against  the  creditors  in  general.  The  case  of  Darby  v.  Smith,  8  Term  Rep. 
^,  is  strong  to  the  same  point.  The  case  of  Walker  v.  BumeU,  Dougl. 
317,  turned,  as  it  seems,  on  the  notoriety  of  the  goods  which  were  left  in  the 
bankrupt's  possession  continuing  the  property  of  the  assignees  under  the  first 
commission  :  but  that  is  a  very  doubtful  case.  The  honesty  of  the  intent  of 
the  true  owner  cannot  be  sufficient  to  protect  the  goods  ;  for  according  to  the 
report  of  Copeman  v.  Gallant^  in  7  Vin.  Abr.  89,  Lord  Cowper  said,  "  if 
possession  and  disposition  be  given  to  a  person  who  becomes  bankrupt, 
though  no  intent  of  fraud  appear  ;  yet,  if  it  give  a  false' credit,  there  is  tne 
same  inconvenience  as  if  fraud  were  intended,  &c. ;  and  it  matters  not  wheth- 
er it  were  by  fraud,  or  only  by  neglect,  or  out  of  a  humour."  And  this  was 
admitted  in  Buckndl  v.  Boyston,  Free,  in  Chan.  287,  in  the  case  of  a  bank- 
ruptcy. 
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Id  tbe  course  of  the  argument  Grose^  J.  asked  whether  there  were  any" 
usage  in  the  trade  for  distillers  to  hire  or  lease  vats,  stills,  &c.  with  their  pre- 
mises ?  To  which  it  was  answered  by  the  defendant's  counsel,  that  no  such 
usage  appeared ;  and  unless  it  were  expressly  found  by  the  case,  the  pre- 
sumption would  be,  that  things  necessary  to  carry  on  the  trade  were  pro- 
yided  by  th^  traders  themselves :  and  that  the  possession  of  such  things,  which 
were  of  great  value,  must  naturally  give  more  credit  to  the  disti41ers  than 
the  mere  view  of  the  spirits  distilled,  which  ofien  belonged  to  others.  Lord 
EUenborough^  G.  J.  also  observed  at  the  conclusion  of  the  argument,  that 
nothing  had  been  said  with  respect  to  the  distinction  between  such  of  the 
vats  and  stills  as  were  affixed  to  the  freehold,  and  those  that  were  move- 
able, and  would  be  the  subject  of  trover ;  between  which,  he  said,  the  Court 
thought  that  there  was  a  meterial  distinction ;  the  words  Qf  the  statute  of 
James  being  goods  and  chattels.  And  upon  asking  The  Attorneys  General 
whether  he  meant  to  insist  upon  the  right  of  the  assignees  to  such  of  the  arti- 
cles as  were  fixed  to  the  freehold ;  and  referring  to  what  was  said  in  Byall 
T.  BoUe  ;  and  being  answered  in  the  negative  ;  his  Lordship  said,  that  if  the 
rest  of  the  Court  agreed  with  him  in  opinion  as  to  the  right  of  the  assignees 
to  such  of  tbe  articles  as  properly  fell  under  the  denomination  of  goods  and 
chattels,  it  would  be  better  to  leave  it  to  a  referee  to  ascertain  out  of  court  the 
difference  of  the  value  for  which  the  verdict  should  be  entered. 

Lord  Ellenborouoh,  C.  J.  then  proceeded. — The  true  object  of  the  statute 
21  Jae.  1.  c.  19.  s.  10  &  11,  was  to  make  the  reputed  ownership  of  goods 
and  chattels  in  the  possession  of  bankrupts,  at  tbe  time  of  their  bankTuptcy» 
the  real  ownership  of  such  goods  and  chattels,  and  to  subject  them  to  all  the 
debts  of  the  bankrupt :  considering  that  such  reputed  ownership  would  draw 
after  it  the  real  sale,  order,  alteration,  and  disposition  of  the  goods.  The 
stills,  it  appears,  were  fixed  to  the  freehold ;  and  as  such,  we  think,  would 
not  pass  to  the  bankrupt's  assignees  under  the  description  of  goods  and  chat- 
tels in  the  statute.  But  as  to  the  vats  and  utensils,  there  is  nothing  in  the 
case  to  rebut  the  reputed  ownership  following  the  possession  of  the  bankrupts 
after  the  dissolution  of  the  old  firip  when  the  business  was  continued  to  be 
carried  on  by  the  bankrupts  alone  in  tbe  same  manner  as  it  followed  the 
possession  of  the  antecedent  partnership  when  the  trade  was  carried  on  by 
John^  Robt.  and  Wrn.  Ham.  Before  the  deed  of  the  20th  of  March  1801, 
though  John  Horn  might  have  had  a  priority  of  claim  to  the  stills,  vats,  and 
utensils,  as  between  him  and  his  partners  ;  yet  to  the  eye  of  the  world  the  appa- 
rent ownership  of  them  was  in  the  partners,  John^  Robert^  and  William  Hom^ 
After  the  deed  John  demised  these  things  to  Win,  Horn  and  Richard  Jackson^ 
who  continued  to  carry  on  the  trade  after  he  had  retired  from  it,  finding  it  to 
be  a  losing  concern  ;  and  instead  of  reserving  a  rent,  he  reserved  an  annuity 
payable  to  himself  and  his  wife  and  the  survivor  of  them,  with  a  liberty  to  the 
new  partners  to  purchase  these  articles  on  the  death  of  such  survivor.  Under 
this  agreement  Wm,  Horn  and  Richard  Jackson  continued  in  possession  of 
the  property,  canying  on  the  trade  in  the  same  manner  as  was  done  before  ; 
and  to  the  eye  of  the  world  the  property  of  these  goods  appeared  to  be  vested 
in  them  in  tne  same  manner  as  it  appeared  to  be  in  the  former  partnership. 
As  between  the  parties  to  the  contract,  the  new  partners  could  not  indeed  sell, 
alter,  order  or  dispose  of  the  property  but  according  to  the  provisions  of  that 
deed  ;  but  as  to  the  world  in  general  they  appeared  to  have  the  same  right 
over  it  which  the  former  partners  had.  Had  they  not  then  the  reputed  own- 
ership ?  If,  as  in  some  manufactories,  where  the  engines  necessary  for  carry- 
ing on  the  business  are  known  to  be  let  out  to  the  several  manufacturers  em- 
ployed upon  them,  there  had  been  a  known  usage  in  this  trade  for  distillers  to 
rent  or  hire  the  vats  and  *  other  articles  used  by  them  for  the  purpose  of  dis- 
tilling, the  possession  and  use  of  such  articles  would  not  in  such  a  case  have 
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carried  the  reputed  ownership.  Bat  in  the  ahsence  of  such  a  usage,  there  is 
nothing  stated  in  the  case  which  qualifies  the  reputed  ownership  arising  out 
of  the  possession  and  use  of  the  things  in  their  trade.  The  world  would  na- 
turally give  credit  to  the  traders  on  their  reputed  property ;  and  the  person 
who  permitted  them  to  hold  out  to  the  world  the  appearance  of  their  heing  the 
real  owners  ought  to  he  answerable  for  the  consequences,  and  was  so  intend- 
ed to  be  by  the  statute.  For  some  time  it  was.  vexata  questio  whether  the 
preamble  controuled  the  enacting  words,  so  as  to  confine  the  operation  of  the 
statute  to  cases  where  the  bankrupt  was  the  original  owner  of  the  property 
conveyed  by  him  to  the  particular  creditor  :  but  the  enacting  words  have  been 
long  held  not  to  be  so  controuled.  Here,  in  fact,  the  bankrupts  were  only  les- 
sees of  these  goods ;  but  that  was  a  secret  known  only  to  the  parties  them- 
selves ;  and  nothing  appeared  to  teach  the  world  that  the  bankrupts  could  not 
bind  the  property  to  the  full  extent  of  it.  This  is  a  case,  then,  which  comes 
within  the  fair  construction  of  the  enacting  words.  The  case  of  Bryson  v. 
Wylie  bears  strongly  on  the  present ;  for  that  was  not  the  case  of  a  mortga- 
gor keeping  possession  of  goods,  as  might  be  supposed  from  the  note  of  what 
was  said  by  Lord  Mansfield :  but  the  plaintiff,  who  was  the  original  owner  of 
the  plant,  finding  that  Simpson^  to  whom  he  had  sold  it  on  the  security  of 
two  promissory  notes,  was  not  able  to  pay  the  notes  when  due,  agreed  to  take 
back  the  plant  and  give  up' the  noles,  and  to  let  the  plant  to  iSzm;»on  at  a  rent : 
under  which  agreement  Simpson  continued  in  possession  of  it  up  to  the  time 
of  his  bankruptcy.  Mr.  Justice  BttUer  there  distinguished  the  case  from  that 
of  a  banker  or  factor,  who,  by  the  course  of  trade,  must  have  the  goods  of  oth- 
er people  in  his  possession ;  and  therefore  it  did  not  hold  out  a  false  credit  to 
the  world.  He  meant  therefore  to  say,  that  where  the  possession  did  hold  out 
a  false  credit  to  the  world,  there  the  statute  would  follow  it,  and  attach  upon 
the  goods.  And  the  cases  of  Mace  v.  CadeU^  and  Ungham  v.  Biggs,  are 
authorities  to  the  same  purpose.  The  principle  to  be  deduced  from  all  of  tbeoi 
is,  that  where  the  reputed  ownership  of  the  goods  in  the  trader  is  permitted  to 
be  held  out  to  the  world,  it  shall,  witli  respect  to  the  world,  be  considered  as 
the  real  ownership.  I  do  not  enter  into  the  question,  whether  the ,  bankrupts' 
possession  were  consistent  with  the  deed  ;  because  that  would  only  apply  to 
the  time  after  which  the  plaintiff  might  have  re-entered  for  nonpayment  of  the 
mnnuity.  Her  not  doing  so  might  perhaps  be  argued  as  more  distinctly  shew- 
ing her  intention  to  exhibit  the  apparent  ownership  of  the  bankrupts  to  the 
world  r  but  I  lay  no  stress  on  it ;  for  in  my  view  of  the  case,  however  consis- 
tent their  possession  might  have  been  with  the  deed,  it  would  only  have  shewn 
that  the  deed  itself  wa^  the  fraud  which  the  statute  meant  to  ijiiard  against. 
The  principle  is,,  that  in  all  cases  where,  by  the  consent  and  permission  of  the 
true  owner  of  goods,  a  trader  in  possession  has  the  apparent  ownership,  and 
incidental  to  that  the  order  and  disposition  of  them  ;  and  no  other  circum- 
stance appears  to  controul  such  apparent  ownership,  and  shew  that  the  trader 
was  not  the  real  owner ;  the  true  owner  permitting  the  trader  to  exhibit  this 
appearance  does  it  at  his  peril. 

Grose,  J.  The  case  of  Mace  ▼.  Cadell  has  put  a  construction  upon  thfr 
statute,  which  has  ever  since  settled,  that  where  the  real  owner  of  goods  suf- 
fers a  trader  to  have  the  reputed  ownership,  so  as  to  have  the  apparent  order 
and  disposition  of  them,  and  the  trader  becomes  bankrupt,  the  statute  gives 
the  property  to  the.  assignees  for  the  benefit  of  the  creditors.  I  only  doubted 
whether  the  stills  which  were  fixed  to  the  freehold  would  pass  under  this  stat- 
ute ;  but  it  is  now  agreed  that  they  do  not.  But  with  respect  to  the  other  ar- 
ticles, it  is  impossible  to  distinguish  this  case  in  principle  from  the  current  of 
those  which  have  been  decided,  which  have  gone  upon  the  ground,  that  where 
the  real  owner  enables  a  trader  to  acquire  credit  by  having  the  possession,  and 
apparent  order  and  disposition, of  goods  with  respect  to  the  world,  he  does  in 
effect  permit  such  trader  to  take  upon  himself,  and  he  has  with  respect  to  the 
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world,  the  apparent  sale,  alteration,  and  disposition  of  the  goods,  within  the 
meaning  of  the  statute. 

Lawrence,  J.  The  question  in  these  cases,  as  was  obserred  by  Mr. 
Justice  BuUer  in  Walker  v.  Bnmelh  is  rather  a  question  of  fact  than  of  law. 
And  therefore  it  seems  more  proper  in  such  cases  to  leave  it  to  the  jury  to  say 
whether,  under  the  circumstances,  the  bankrupt  had  the  reputed  owner- 
ship of  the  goods  at  the  time;  for  if  the  true  owner  suffer  a  trader  to  have 
the  reputed  ownership  of  goods  left  in  his  possession,  and  he  become  bank- 
rupt, the  statute  says,  that  the  property  shall  go  to  his  assignees.  In  this  case, 
therefore  we  are  rather  called  upon  to  consider,  as  upon  a  motion  for  a  new 
trial,  what  conclusion  a  jury  should  have  drawn  from  this  evidence,  than  to 
consider  a  dry  question  of  law.  The  facts  staged  are,  that  one  partner,  upon 
retiring  from  business  leases  to  others  who  continue  it,  (one  of  whom  had 
been  in  partnership  with  him  before,)  certain  stills,  vats,  and  utensils  proper 
for  carrying  on  the  business,  and  which  had  been  used  by  the  former  partners. 
The  new  partners  become,  in  consequet\ce,  to  the  world  the  apparent  owners 
of  the  property.  It  may  happen  from  the  course  of  certain  trades,  that  masses 
of  machinery  are  let  out  by  the  owners  to  the  mechanics  engaged  in  them, 
and  the  notorietv  of  such  a  usage  in  the  trade  may  rebut  the  presumption  of 
ownership  which  would  otherwise  arise  from  the  possession  :  but  in  general 
the  possession  of  utensils  of  trade  must  be  taken  to  be  by  the  owners  of  them. 
And  I  agree,  that  nothing  turns  upon  the  question  whether  or  not  the  posses- 
sion of  the  bankrupts  in  this  case  were  consistent  with  the  deed  under  which 
they  claimed  from  John  Horn  :  for  the  very  object  of  the  statute  was  to  pre- 
vent the  true  owner  from  enabling  another  to  hold  himself  out  to  the  world  as 
such,  and  thereby  gain  a  -false  credit :  and  this  being  a  secret  deed,  the  world 
could  know  nothing  of  its  contents.  It  was  pressed  in  the  course  of  the  first 
argument,  that  the  reputed  ownership  mentioned  in  the  statute  must  be  under- 
stood where  there  was  a  power  of  sale  confided  to  the  bankrupt  by  the  true 
owner ;  and  reference  was  made  to  the  words  of  Lord  Mansfield  in  Mace  v. 
CadeUt  that  the  statute  did  not  extend  to  all  possible  cases  where  one  man  had 
another  man's  goods  in  his  possession,  as  the  case  of  factors,  ice,  who  have  the 
possession  as  trustees,  &c.  fo  sell  for  the  use  of  their  principal :  "  but  the 
goods  must  be  such  as  the  party  suffers  the  trader  to  sell  as  his  own*'  But 
this  last  expression  was  evidently  used  in  contradistinction  to  the  case  of 
factors,  &c.  who  sold  for  other  persons,  and  not  for  themselves.  And  he  could 
not  have  meant  to  lay  it  down  generally :  for  that  was  not  the  case  of  a  sale ; 
but  the  factd  there  were,  that  the  owner  let  the  bankrupt  into  her  house,  where 
he  passed  as  her  husband :  but  she  never  gave  him  the  power  of  selling  the 
goods,  and  he  never  had  sold  them  :  yet  by  treating  him  as  her  husband  she 
had  given  him  the  reputation  of  being  the  owner  of  the  goods  :  which  was 
Jield  to  bring  the  case  within  the  statute.  As  to  ihe  case  of  Bryson  v.  Wylie, 
on  which  my  Lord  has  observed,  Lord  Mansfield  certainly  considered  the 
whole  as  a  trick  and  contrivance  to  evade  the  statute  ;  and  what  was  said  by 
Mr.  Justice  Buller  goes  the  whole  length  of  our  opinion  in  this  case :  that  a 
factor,  who  must  in  the  course  of  his  business  have  other  person's  goods  in 
his  possession,  does  not  thereby  gain  a  false  credit :  but  that  where  the  con- 
duct of  the  true  owner  enables  another  ii>  whose  hands  the  goods  are  to  hold 
out  to  the  world  the  reputation  of  ownership,  he  thereby  gives  that  other  a 
false  credit  to  the  extent  of  the  property. so  confided  ;  for  which  the  statute 
meant  to  make  him  responsible.  It  is  often  a  question  of  fact  whether  the 
possession  of  goods  do  hold  out  a  reputed  ownership  in  the  possessor,  as  in 
the  case  of  furniture  in  lodgings.  In  the  present  case,  the  opinion  which  we 
have  formed  from  the  facts  stated  will  make  it  necessary  to  inquire  which  of 
these  articles  are  fixtures,  and  which  are  not :  and  for  the  value  of  the  fixtures 
when  ascertained,  and  beyond  that,  for  the  damage  which  may  have  been  done 
to  the  house  in  removing  the  fixtures,  the  plaintiff  will  be  entitled  to  recover. 
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Le  Blanc,  J.  The  quention  is,  whether  the  bankrupts  having  obtained  the 
reputed  ownership  of  the  moveable  utensils  of  the  trade  by  possession  of  them 
before  and  at  the  time  of  the  bankruptcy,  acquired  the  real  ownership  by  the 
statute  for  the  benefit  of  their  creditors  ?  I  lay  out  of  consideration  tne  ques- 
tion of  re-entry  of  the  plaintiff;  for  I  do  not  think  that  it  makes  any  difference 
in  this  case.  This  decision  will  only  be  an  authority  for  a  case  where  the 
bankrupts  were  in  possession  of  utensils  necessary^ for  carrying  on  their  trade 
under  a  lease ;  and  where  there  was  no  usage  of  the  trade  for  the  trader  to 
have  such  utensils  let  to  him  on  hire.  Wherever  such  a  usage  of  trade  may 
prevail,  the  case  may  deserve  another  consideration.  I  must  take  it  upon  the 
facts  here  disclosed,  that  John  Horn  was  the  owner  of  the  utensils  in  question 
before  the  deed  of  March  1801 ;  though  that  fact  is  very  clumsily  stated  in 
the  case :  the  CouU  however  considers,  that  by  some  means  or  another,  which 
do  not  distinctly  appear,  these  utensils  were  tne  property  of  John  Horn :  and 
he  demised  them  to  the  bankrupts,  who  were  to  carry  on  the  trade  after  he 
withdrew  from  it;  and  without  these  articles  they  could  not  have  carried  on 
the  trade  ;  and  there  is  no  usage  in  the  trade  for  letting  such  utensils.  The 
question  then  is,  whether  under  these  circumstances,  the  bankrupts  had  the 
possession,  order,  and  disposition  of  the  goods  by  the  consent  of  the  true 
owner  ?  I  think  they  had.  For  though  there  are  many  exceptions,  as  in  the 
case  of  factors,  bankers,  lodgers,  and  others  who  are  known  to  have  the  goods 
of  other  persons  in  their  possession  ;  none  of  which,  it  is  true,  are  expressly 
excepted  in  the  statute ;  yet  the  gf  ound  of  all  the  exceptions  has  been,  that  the 
possession  of  such  and  such  descriptions  of  persons  did  not  carry  to  the  under- 
standing of  the  world  the  reputed  ownership.  The  same  rule  ipight  extend 
to  furniture  let  with  a  house,  and  perhaps  even  to  furniture  let  without  the 
house  to  be  used  there,  where  such  lettings  were  usual ;  and  by  a  parity  of 
reason  to  utensils  of  trade  usually  let  to  the  traders  ;  because  possession  in 
such  cases  would  not  carry  the  reputed  ownership  pf  the  property,  and  would 
not  impose  on  the  world  a  false  appearance  of  property  in  the  possessor(l). 

The  verdict  to  be  entered  for  the  plaintiflf  for  the  value  of  the  fixtures  only, 
and  the  damage  done  in  removing  them  (2). 

(1)  [Upon  an  analogons  principle  it  was  held  in  Martin  v.  MaUiiot,  14  Ser.  &  R.  214, 
that,  if  th«  vendor  and  vendee  of  a  chattel  agree  that  the  poasenion  abail  pais  to  the  vendee, 
but  the  property  remain  in  the  vendor  till  the  whole  purchase  money  be  paid;  snch  agreement 
is  fraodalent  as  respects  creditors,  and  the  chattel  may  be  levied  on  as  the  property  of  the 
Tendee;  and  it  ia  immaterial  whether  it  appear  that  the  creditor  treated  the  debtor  on  lb* 
credit  of  the  goods  in  his  possession  or  not  — W.] 

(2)  As  to  what  aonexalions  to  the  freehold  are  to  be  considered  as  fizlor^  in  contradis- 
tinction to  snch  aa  may  be  removed,  see  Year  Book,  Hil.  17  Ed.  2.  p  618.  No(p  at  the  end 
of  Hartaken*8  case,  4  Co.  62,  4.  Co  Litt.  68.  a.  and  n.  6.  by  Horgr.  Cooke' $  case,  Moore, 
177.  Lord  Darqf  v.  Atkvrith,  Hob.  284  Poole's  ease,  8  Salk.  868.  Beck  v.  Rtbow,  I  P. 
Wms.  94.  Ex  parte  Qaincy,  1  Atk.  668  [477].  Cave  v.  Cave,  2  Vera  608.  Lawton  v. 
Lawton,  8  Atk.  18.  Larolon^  executor,  v.  Salmon^  East,  22  Geo.  8.  cited  1  H.  Ula.  269.  in 
aotis.  Culling  Y,  Tuffnal,  Bull.  Ni.  Pri.  84.  Lord  Dudley  v.  Lord  Ward,  Ambl  118. 
Harvey  v.  Harvey,  2  Stra.  1141.  Fitzherbert  v.  Shato,  H.  Bla.  268.  Dean  v.  Alt  alley, 
S  Esp.  1 1.  Penton  v.  Mobarts  2  East,  88.  Elwee  v.  Maw,  8  East,  88.  T\tbey  y.  WebeUr^ 
8  Joiiiii.  466.     Goddard  v.  Chace,  7  Mass.  Rep.  482. 
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The  King  v.  Courtenay. 

9  East,  246.    Feb.  1,  1808. 

The  charter  of  8aHa$h  enpowen  the  mayor,  jastice  of  the  peace,  and  the  reat  of  the  alder- 
men (seven  in  all),  or  the  major  part  of  them,  of  whom  the  mayor  and  jastice  to  be  two, 
when  *t  shall  seem  to  them  convenient  and  neceesary,  to  elect  as  many  free  burgesses  as 
sliall/please  them,  and  to  the  same  free  burgeuee,  to  elected^  to  adminitier  an  oath^  && 
The  defendant  was  elected  a  free  burgess  in  October,  1804,  and  in  December  1806,  at  a 
meeting  of  six  oat  of  the  seven  aldermen,  b  conseqnence  of  a  mandamnsto  them  to  fill  op 
^e  vacant  place  of  aldermen,  and  which  meeting  the  mayor  eaid  was  held  for  that  solo 
porpnue,  the  defendant  tendered  himself  to  be  sworn  in  ;  against  which  three  aldermen 
protested,  one  of  whom  immediately  left  the  aneoibly  ;  bat  before  the  other  two  protesters 
withdrew,  the  mayor,  with  the  assent  of  two  other  aldermen,  administered  the  oath  of  offic* 
to  the  defendnnt.     Held, 

1.  That  the  swesring  in  of  the  bar^^  might  well  be  at  a  time  snhseqaent  to  the  election  ;  he 
having  had  a  present  lepl  capacity  to  be  sworn  in  at  the  time  of  h»  election  and  therefore 
not  like  the  case  of  an  mfant  elected. 

2.  That  the  act  of  swearing  in,  being  merely  ministerial,  may  be  done  by  the  mayor,  as  pre- 
siding officer,  in  the  presence  of  the  majority  of  the  mayor  and  aldermen,  by  whom  such 
act  was  required  to  be  done,  whensoever,  and  howsoever  assembled,  and  without  any  pre- 
vious summons  for  this  purpose  ;  there  being  no  dissent  by  the  majority  at  the  time  when 
the  oath  was  so  administered 

8.  Though  three,  an  equal  number  of  those  first  aaaembled,  proieeted  age'vaMt  the  defendant's 
being  sworn  in  when  he  first  tendered  himself  to  take  the  oath,  yet  one  of  the  protesters 
having  withdrawn,  it  was  competent  to  the  majority  who  remained  to  administer  the  oath  ; 
no  vote  having  been  come  to  by  the  major  part  at  first  assembled  to  preclude  the  body 
from  doing  the  act  at  that  meeting. 

4.  Qt'are,  Whether,  if  it  be  found  againat  a  defendant  in  quo  warranto^  that  though  duly 
elected,  he  was  not  duly  sworn  in,  there  can  be  any  other  judgment  against  him  than  oif 
ouster  absolute  ;  there  being  no  instance  of  a  judgment  of  ouster  quousque. 

AN  iDformation  in  nature  of  a  quo  warranto  was  filed  against  the  defend- 
ant, calling  upon  him  to  shew  by  what  authority  he  claimed  to  be  a  free  bur- 
gess of  the  borough  of  Saliash  ;  which  stated  that  Saltash  is  an  ancient  bo- 
rough, incorporated  by  the  name  of  the  mayor  and  free  burgesses  of  the  bo- 
rough, &c. ;  that  there  is  an  indefinite  number  of  free  burgesses :  and  that 
the  defendant,  on  the  18th  of  December^  47  Geo.  3,  used  and  exercised,  and 
usurped  the  office  of  a  free  burgess  of  the  borough,  and  still  doth,  &c.  with- 
out any  legal  warrant.  The  defendant  in  his  plea  set  forth  a  charter  granted 
by  his  present  majesty,  in  the  14th  year  of  his  reign,  whereby  he  incorporat- 
ed the  Tillage  of  Saltash  by  the  name  of  the  mayor  and  free  burgesses  of 
the  borough  of  Saltash  ;  and  thereby  granted  that  one  of  the  aldermen  to  be 
elected  in  ^he  manner  therein  mentioned,  should  be  the  mayor ;  that  there 
should  be  six  other  free  burgesses  of  the  inhabitants  of  the  borough,  to  be 
elected  as  therein  mentioned,  besides  the  mayor  for  the  time  being ;  viz.  sev- 
en rapital  free  burgesses  of  the  inhabitants  of  the  borough  in  the  whole,  who 
should  be  the  aldermen  and  council.  That  the  mayor  of  each  preceding  year 
should  be  a  justice  of  the  peace  until  a  new  mayor  should  in  due  manner  be 
elected  and  sworn.  That  it  should  and  might  be  lawful  for  the  mayor  and 
justice  of  the  peace,  and  the  rest  of  the  aldermen  for  the  time  being,  or  the 
major  part  of  them,  (of  whom  the  mayor  and  justice  of  the  peace  were  to  be 
two,)  from  time  to  time,  and  at  all  times  thereafter,  when  and  so  often  as  to 
them  it  should  seem  convenient  and  necessary^  to  nominate,  elect  and  prefer, 
so  many  and  such  persons  to  be  free  burgesses  as  should  please  them  ;  and 
to  the  same  free  burgesses  so  elected  to  administer  an  oath  faithfully  to  exe- 
cute all  things  which  in  the  place  of  a  free  burgess  belonged  to  be  done ;  and 
this  without  any  commission  or  further  warrant  to  be  obtained  from  the 
king,  &c.  The  plea  then  stated  the  acceptance  of  the  charter  :  and  that  af- 
terwards, on  the  1st  of  October^  1804,  John  BvUer,  Esq*  then  being  mayor. 
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John  Ctmmiand^  E^q.  Justice  of  the  peace^  and  jR.  Hkhts^  R.  Thomas,' Jaties  , 
'BuUer,  and'J^  Gabarian,  Esqs.  aldermen,  assembled  at  the  GuilihalkQi  the 
horocigh  to  nominate  and  elect  free  burgesses,  did  nominate  and  ^lect  the  de- 
fendant a  burgess ; '  and  that  being  so  elected,  the  defendant  afterwards,  and 
before  his  user  or  claim'of  the  said  office,  on  the  ISth  of  December  1806,  at 
the  Cfuildhall,  before  the  said  James  BvUer,  then  beinginayor,  the  said  John 
BnOer,  then  being  jnstice  of  the  peace,  and  <S.  Dret6,  Esq.  and  the  said  R. 
Hickes,  J.  Cledwland,  and' J;  VtiAorian,  then  being  aldermen  of  .the  borough, 
was  dtdfstpofn  into  the  said  office  of  a  free  burgess,  and  took  the  oaths 
prescribed  by  the  chatter ;  by  virtue  whereof  the  defendant  claimed  to  be  a 
free  burgess  of  the  borough.         v 

The  replication  took  issue  on  several  facts  stated  in  the  plea;  1st,  that  the 
veXi  John  BuUer,J,  Cleavehnd,  R,^Hickes,  R»  Thomas,  James  BuUer,  {ihe 
alderman),  and  /.  Gt^rian,  did  no{  duly  assemble  to  nominate  and  elect  free 
^burgesses  in  manner  and  form  as  pleaded.  2dly,  That  they  did  not  nominate 
and  ele^  the  defendant  into  the  office' of  a  free'ourgesff,  in.  manner  and  form*i 
&c.  3dly,  that  the  defendant  was  not  duly  sworn  into  the  said  office  in-  man- 
ner and  form,  &c.  4thlv,  That  the  mayor  and  justice  of  the  peace,  and  the 
rest  of  the  aldermen  for  the  time  being,  or  Uie  major  part  of  them,  (the  mayor, 
and  justice  of  the  peace  being  two)  did  not  ad Aiinister  such  oa\h  to  the  defend- 
antt  nor  was  the  defendant  sworn,  as  by  the  charter  is  required.  On  all  which 
facts  issued  were  joikied.  ' 

At  the  trial  at  mdmin,  the  first  and  second  issu^,  upon  th6  due  assembling 
of  the  mayor,  justice  and  aldisrmen  for  the  election  of  the  defendatit  as  a  free 
burgess,  and  the  fart  of  his  election  by  the  same  persons  in  manner  and  form 
99  alle^d  in  his  plea,  were  found  for.  him ^ 

As  to  the  3d  and  4th  issues,  upon  the  fact  and  the  regularity  of  the  defend^ 
ants  having  b^en  swot%  into  the  office  of  .afree  burgess,  the  jury  found  a  spe- 
cial verdict  to  the  following  effect :  ,That  oiii  the  18th  of  December.  1806,  the 
place  of 'one-of^  the  aldermen  being  vacant ,  Jismef  Bi^22er,  the  mayor,  John 
MuUer,  the  ju3tice  of  peace,'  R,  Hicks,  J.  Cleaveland,  S.  Drew,  and  J.  Gabo' 
rian,  aldermen,  of  the  borough,  (being  the  two  quorum  officers,  and  six  out  of 
the  seven  aldermeti,)  and  divers'free  burgesses,  were  assembled  in  the  Guild* 
hall  of  the  borough,  on  ,due  notice,  in  obedience  to  a  writ  of  tamndamu^  issued 
out  of  ^.  R.  commanding  them  to  proceed  to  the  election  and  swearing  in  of 
an  alderman  of  the  borough,  in  the  room  of  JR,  Thomas,  deceased.  That  at 
such  meeting  the  defendant  came  and  offered  himself  I9  be  sworn  in .  to  the 
office  of  a  free  burge$s,  and  Cb  take  the  usual  oaths ;  grounding  such  6laim  on 
hi^  election  thereto  of  the  1st  of  October  1804;  the  mayor  having  before  that 
time  said  that  the  meeting  was  for  the  sole  purpose  of  electing  an  alderman.. 
That  R.  'Hiqies,  5.  Dret^,  and  J.  Gahorians  (tnree  of  the  aldermao,J  on  the 
defendant's  so  offering  himself  to  bo  -«wom  in,  protested  against  his  being 
sworn  in,  and  again^,t  domg  ani/ Mm^  at  that  meeting  except  electing  and 
swearing  in  an  alderman  ;  for  which,  as  they  alleged,  the  meeting  was  held ; 
and  delivered  to  the  mayor  a  written  protestation  as  follows — -"  we  hereby 
**  protest  a^inst  every  proceeding  of  the  Court  thid  day  unconnected- with  the 
''jplection  of  an  alderman.  18ih  iktemher  1806,  (signed)  R,  Hickes,J,  Gabo- 
**  rian,  S,  Drew,'*  (together  with  the  names  of  16  free  burghers,  and  directed) 
'*  To  the  maydr  of  Saltash,  the  justice,  the  aldermen,  hnd  free  burgesses  of 
**  the  said  boroujgh."  That  the  three  aldermen,  R.  Hickes,  S.  Drew,  and  /. 
Gttborian,  then  rose  to  le^ve  the  room  *,  butthe  mayor  proceeded  to  adminis- 
ter to  the  defendant  the  oaths  used  and  required  at  the  swearing  in  of  a  per- 
son duly  elected  into  the  qftce  of  a  free  burgess :  which  oaths  were-so  admins 
istered  to  the  defendant  aftex  R.  Hickes  (one  of  the  three  protesting  aldermen) 
had  withdrawn,  and  before  S.  Drew  and  J^  Graborian  (the  two  other  protesting  al- 
dermen) lefi  the  room  ;  whuAthey  Hd  immedufUely  afterwards.^  But  whether 
the  defendant  were  under  those  circumstances  duly  sworn  into  the  said  office 
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of  a  free  bargess,  as  allegjed  by  him  in  his  ptea  ;  or  whether  .Ike  fl^jFor,  jusr 
tice  of  peace,  and  the  rest  of  the  aldermen,  or  tl^e  major  partof  them  (tJ^e  may- 
or and  justice  being  two)  did  administer  such  oath  to  the  defendant,-  and  the 
defendant  were  sworn,  as  by  the  charter  is  required  and  by  the  plea  is  sup- 
posed, the  jury  prayed  the  advice  of  the  Court  in  poiat  of  law. 

This  case  was  argued  in  the  last  term*  when 

AdoMf  jun.  for  the  prosecutor,  contended,  that  the  ^defendant  Was  not  duly 
sworn  mtq  the  office  of  a  free  burgess  on  three  grounds.:  ].  because  the  swear- 
ing in  was  not  at  the  same  time  as  the  election.  2.  Because  .the  defendaiit 
was  sworn  in  at  a  corporate  meeting  sumfQoped  for  a  different  specific  purpose^ 
and  there  was  not  the  consent  of  the  whole  body  to  the  act  at  tne.tlme,  so  as^ 
to  cure  the  -defect  of  summons  for  this  purpose.  3.  Because  he  was  not 
sworn  in  by  the  mayor,  justice  of  peace,  and  the  rest  of  the  aldermeOt  or  the  . 
mc^or  part  of  them.  First,  the  election  gnd  swearing  in  must  be  simul  et  >e- 
md.'  This  was  so  considered  in,  the  King  v.  Carter^  Cowp.  220 — 7,  where 
die  words  of  the  charted  of  PortsmoiUh  were  in  substance  the  same  as  in  thia 

Sse.  [hori EUenbordugh,  C.  J.  The  question  in  judgment  there  was,  whether 
e  corporation  could  elect  an  infant  into  an  office  who  was  inkaptUile  of  tak- 
ing it  at  the  time.]  Some  of  xhe  Judges,  particularly  lAston,  J.,  went  upon 
the  ground  that  ,by  the  true  construction  of  the  charter,  the  swearing  in  was; 
intended  to  be  done  at  the  same  time  as  the  election,  aS'if  it  were  one  contin- 
uing act.  And  the  same  intention  is  to  be  collected  from  tl^e  4^ecfien  in 
this  charter 'to  elect  free  burgesses  when  it  should  seem  ^^convenieTU  and  ne-. 
eesiary"  to  the  corporation.  For  if  at  any  time  it  is  ner.e$inr^  to  ele^t,  it  must 
be  equally  Necessary  thiH  the  persons  elected  should  immediately  take  upon 
themselves  the  office  and  be  sworn  in ;  otherwise  the  sweariiig  in  at  a  future 
time  will  not  be  such  as  will  supply  the  necessity ;  and  the  corporatipn  are 
aeeordingly  directed  in  ^he  same  sentence  to  administer  the  oath  to  the  bur* 
gesses  so  elected,  without  adding  lyhen  it  shall  be  convenieot ;  the  charter 
eontemplating  that  the  power  of  filling  .the  office  shoeld  be  coinpletely  execut- 
ed at  oner  and  the  same  time.  The  general  convenience  of  the  thing  is  also, 
in  fiiTOttr  of  this  construction  ;  for  if  the  swearing  in  be  left  to  any  future  tim^ 
at  the  pleasure  of  the  peraons  elected,  the  ^corporation,  having  no  means  of 
compelling  them  to^comein  and  be  sworn,  might  be  dissolved  is  the  mean- 
time for  want  of  sufficient  numbera:  and  at  a  great  distance  of  time  doubts 
might  arise  as  to  the  identky  of  the  persons  so  t^ominaled.  2dly,  Tbe  corporation 
having  been  aitoembled  for  the  specific  purpose  of  electing  an  alderman,  And 
which  was  declared  by  the  mayoc  to  be  the  sole  purpose  .of  their  meetings 
could  not  do  any  other  act  unconnected  with  that  purpose^  without  the  con- 
currence of  the  whoK  body.  For  which  he  cited  Machell  v,  Nmnson^  2  Ld.« 
Bjajm.  1965;'B£Z,T»  TToAre,  1  Barnard,. 80,  Eex  v.  Carlisle,  (a)  tihd  J^exS.- 
Theodoriek,^  East,' 643. :  and  in  answer  to  an  observation  from  the  Be|icb, 
that  these  were  cases  of  elections;  he  argued  that^faete  Was  a  distinction  in 
princijrfe  between  proceeding  to  an  election,  and  to*  a  swearing  in,  where  the 
corporation  was  summoned  for  another  distinct  purpose.  Aad  the  objec- 
tion, he  said,  applied  with  peculiar  force  to 'a  eorpprate  meeting  assembled 
to  do  ^  specific  a^t  in  -obedience  to  a  writ  of  nutridamuet  where  the  swear- 
ing in  of  the.  defendant  interrupted  the  proceeding,  wbich  it  was /^  the 
duty  of  the  assembly  to  despatch,  and  thereby  endangered  its  continuance, 
ddly.  And  principally,  he  objected; that  ihedefendant  was  not  aWom.in  before 
the  mayor,,  justice  aad  aldermen,  or  the  major  part  of  them,  as  required  by 
the  charter,  being  the  samct  body  wha  have  .  power  to  'cject.  The  consent  of 
the  body  by  whom  the  swearing  in-is  required  to  be  is  necessary  to  itd^validif 

(a)  I  Strt.  385.  and  vij[«  8  Eut«  614. 
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ty ;  aod  therefore  in  Bex  t«»  jStttt,(a),  the  ew^aring  in  waa  held  to  be  bad, 
beewise  the  mayor  before  whom  it  waa  to  be  done,  though  pre^nt/  was  not 
asaaoting:  and  it  waa  there  aaid  that  there'  was  no  difierence  between  a 
awearjng  in  bf  and  brfare  the  mayor.  The  same  objection  prevailed  in  the 
case  of  the  Dvlce  of  Bedford,  1  Barnard.  242,  280,  to  whopa  the  oath  of  office 
of  governor  of  the  Bedford  Level  was  administered  by  the  registrar,  in  th^ 
presence  indeed  of  the  six  bailiflb  by  whom  it  was  required  to  be  administer: 
ed,  but  not  by  their  conaent;  for  they  endeavoured  to  go  away i^  bat  the  door 
of  the  room  Was  shut  on  them,  and  ihey  were  compelled  to  remain  while  the 
Doke  WHS  so  sworn  in.  Now,  thoogh  it  be  sufficient  if  a  majority  of  ^ch 
integral  part .  assemble,  and  a  majority  of  those  so  assembled  consent  to  the 
iwtering  in ;  yel  here  was  no  such  consenting  majority ;  ,for  out  of  the  sir 
aldermen  assembled  three  were  not  consenting  to  the  act ;  and  these  wejre 
only  present  by  the  compulsion,  of.  the  mandamus  for  another  purpose,  and 
pretested  against  the  defendant's  being  sworn  in.  But  it  may  be  said,  that 
after  one  of  the  three  had  withdrawn,  there  was  a  competent  meeting  of  five 
oat  of  the  seven  aldermep,  of  which  three,  the  major  part  of  the  five,  were 
competent  to  consent  to  the  act.  But  when  the  defendant  offered  himself  to 
be  sworn  in,  lUl  the  six  were,  present;- and  then  the-  proposal  was  inegect 
negatived ;  and  the  act- was  only  done  after  «11  the  ,cbree  protesting  members 
liad  risen  lo  go  out  of  the  room,  though  in  fact,  before  two  of  them'  had  actn- 
ally  quitted  hr  but  the  whole  must  be  taken  together,  as  done.tmo^^v;'  and 
then  either  there  was  not  a. majority  of  those  present  consenting,  or  there  was 
not  ft'majori^  of  the  integral  part  m  effect  present  when  the  oath 'was  admin- 
istered, iMit  it  was  done  by  surprize  and  traadulentiy  ;  and  especiaUy  as'no 
previous  notice  had  been  given  of  a  roeeU,og  for  this  purpose. 

'-,    1  ,.,-■'  t       ■     '  I      ■  •  I  _     ■ 

i/a)  %  Stn.  994.     The  (bllowmg  Ropgrl  of  |hit  com.  firom  Mr.  Ford'M  Notet,  ii  man  fall* 
thiui  that/ia  SUrange. 

R«x  V.  Ellu,  M.  8  G.  9.  B-  R.7-QU0  vfarranto  to  try  hii  rifht  to  bo  mayor  of  ^evf 
JRommy ;  obo  inae  keot  to  trial  ^a9,  if  duly  elected ;  tbia  waa  fonad  for  tbo  dofendant. 
Aaother  waa,  if  daly  iworn;  and  tbia  vraa  found  for  the  kioff^  Aod  the  defendant  moved 
for  a  tttfwtffial  jipon  a  anppoaition.  that^  Eyze,  C.  J.,  who  tried. the  csaae,  had  {ivon  a  wrong 
direction  to  tho  jofy.  The  evidence  waa,  that  after  the  election  Mr.  EUU  came  to  be  aworn. 
bat  the  old  mayor  refived  htm  :  however,  in  tbe  presence  of  the  mayor,  who  atill  diaaented, 
the  town  clerk,  the  oaaal  officer  to  adnyniator  the  oath,  gave  the  ^k  to  tbe  defendant,  who 
repeated  the  oath  after  him :  and  the  charter  requiring  the  new  mayor  to  be  aworn  btfof  the 
^  one.^fae  qneetion  waa,  if  tbia  wen  not  a  good  awearing  io  within  the  eharter } 

8tMMg%  nrged,  thai  tho  charier  waa,  «<  6«rore*' aod  not  ••^  6y  the  mayor :"  ao  that  the 
iweartng  in  agreed  with  the  worda  of  the  charter  :  aod,  aa  tbia  fact  la«  waa  alao  agreeable  to 


in  tho  party  eleotad  (  and  oonaeqaentlT,  upon  reAual  to  do  his  doty,  the .  mayor  elect,  if  he 
eaa  procnre  himeelf  la  be  aworh  within  Jhe  worda  of  tbo  charter, >  fiiirly  and  legally  awon. 
And.  it  waa  ni^e4.  that,  if  the  eoort  aboold  be  of  another  opinion,  mayora  or  other  officers 
who  are,  ill-d|ipoaed  will  for  the  fature  meet  with  ericourageroeot  to  trandgreaa  their  doty  m 
thit  point :  wdeo  it  cornea  to  be  known  thai  the  officer  baa  ivin  bis  power  to  reject  or  l6  ad» 
mtt  the  paQy  elected,  there  wHI«be  people  enongb  ready  to  engage  m  a  pieee'of, dirty,  work. 

Lord  HaaOwicilb.  C.  J.  The  title  to  ewy  offica  ia  groopded  on  two  things  ;  the  aloe- 
Uon  of  tbe  party,  and  hia  being  aworn  into  the  office  :  .there  ia  no  difTerence  in  the  world  be- 
tween ar>sweering  in  69  and  6</br<  the  majror  :  in  either  case  the  mayor  is  equally  entrtistod 
with  the  swearing  in  of  his  sacceasor  ;  and  if  be  deny  to  swear  him  id,  thoogh  ever  ao  fairly 
•lacted,  he  cannot  have  any  right  to  hb  office.^*  Jhe  administration  of  the  oath  by  the  towp 
dork  agaiaat  the  eoaunands  of  tbo  mayor  was  aa  void  an  act,  a^if,  in  caae  this  conrt  wore 
tho  poper  place  to.  admuialer  the  oath  in,  one  «f  oof  officers  had  wilfolty  given  the  oath 
Mamst  tho  order  of  the  Goart :  it  is^the  consent  of  th^  Court  that  establishes  or  makea  void 
toe  act  of  swearing.  As  to  the  eocooragefnent  this  opinion  may  give  to  presiding  officers,  I 
apprehend  it  can  be  of  no  effect ;  they  all  know  that  they  are  atill  sobject  to  the  power  of 
this  Cbnrt,  whieb  will  by  mandmmue  oorapd  an  eitentwn  of  their  dntjf.  The  defendant 
ahoald  have  brought  hie  OMfidasiiit,  ancUiot  have-reUed  00  aoch  »  swearing  in  ;  ftid  than  bo 
m^htiMve'boen  legally  aw^o  in.  Aa  it  ia,  t^  direction  was  right,  and  the  isane  is  well 
feond  ;  fo  there  ia  no  reason  for  a  new  trial  ;  with  'which  the  other  Judges  agreed.  So  it 
#■0  denied. 
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Another  point  was  made  in  afguroent,  upon  which  howeYer  no  judgment 
was  given ;  whether,  supposing  the'awearing  int>f  the  defendant  to  have  been 
invalid,  there  should  he  judgn^ent  against  him  of  ouster  abtoluidyt  or  only 
quouique  he  should  be  legally  sworn  in.  And  Ad4im  contended,  t^at  the 
judgment  ^  should  be  of  ouster  absolute ;  and  this  as  well  upon  the  words  of 
the  Stat  9  Anne,  c.  20.  s.  5^  which  8ays,that  the  Court  shall  proceed  as  well 
to  give  .judgment  of  ouster  against,  as  to  Jine^  any  person  found  guilty  of 
usurping  an  office  ;  and  wherever  there  is  judgment  to  fine,  there  must  be 
judgment  of  ouster  absolute :  as  also  upon  the  want  of  Kny  precedent -or  au* 
tbotity  for  entering  up  a  judgment  quous^pie\n  such  a  case;  where  a  defendant 
has  set  up  a  title  to -an  office,  which  has  been  found  against  him.  And  he  re- 
ferred to  Rex  V.  TM  Mayor  of  Penrynf  1  Stra.  6S2,  and  Bkc  t«  Bmrlet  I 
Stra.  625;  and  .observed,  thdt  though  Reyttoldt,  J.  so  far  differed  flnom  the 
rest  of  the  Court  in  HearWs  case  as  to  consider  it  no  new  thing  to  meet  with 
instances 'of  judgments  quousque ;  yet  it  was  plain,  that  he  must  have  con* 
founded  jud'gments  of  seizure  quousque,  which  were  firequent  enough,  with 

1'udgments'  of  ouster  quousque,  of  which  none  of  the  other  judges  Mtd  «ver 
leard.  And  he  must  have  beien  afterwards  satisfied  of  his  miatake ;  for  in 
Rex -v.  Reek,  2  Ld.  Ray.  1447.  2  Stra.  952.  Rex  v.  Buddl^  and  Taylor^ 
Tipon  a  trial  at  bar  before  the  same  .judge  as  one  of  the  Cpurt,  it  haTing  been 
found  on  the' 4th  issue,  that  the  defendant  was  not  sworn  andadmitUKl  into 
the  office  of  burgess ;  the  Court  agreed,  that  though  the  other  issues  were 
found  for  him,  yet  there  must  be  judgment  of  ouster  oa  the 'authority  of  the 
King  V.  Finder,  mayor  of  Penr^.  .  And  that  is  in  point ;  for  though  the 
issue  on  his  due  election  to  the  office  was  found  for  him,  yet  the  second  issue 
on  (he  swearing  in  being  mund  against  htm,  judgment  of  ouster  absolute  was 
pronounced,  which  was  affirmed  by  the  House  of  Lords.  He  alae  obaerved, 
that  there  was  no  precedent  of  a  judgment  of  ouster  quousque  in  the  records 
of  the  Crown  Office  ;'  and  that  sUch  a  judgment  would  be  wholly  inopera* 
tive  ;  for  it  would  only  suspend  the  party  fVom  the  exercise  of  his  function, 
which  the  law,  without  any  such  judgment,  would  do«  until  he  chose  to  come 
in  and  be  sworn  ;  but  still  the  coi))oration  coula  not  eompel  him  to  be  sworn, 
fior  elect  any  body  else  intov  his  office^,  a^  if  vacant.  '    ' 

i}ai7ipi^r,,contm,  in  answer  to  the  first  objection  to  the  defendant's  title,  that 
the  electioaand  swearing  in  of  the  defendant  were  not  sifhul  eijten^  founded! 
on  what  was  said  by  AsWn,  J.  in  Rex  v^  Carter,  Cowp.  22^,  dis^n^uished 
this  rase,  where  the  person  elected  had' a  present  capacity  «f  being  sworn  in, 
and  of  perfecting  his  tilfe  at  the  time,  from  that,  where  the  election  was  of  an 
infant  only  five  years  o|4i.who  w^s  then  incapable  of  being  sworn  in  ahd  of 
'executing  the  ofilce.  And  it  was  there  admitted  by  Lord  mansfieldl  that  ab- 
sentees, who  of  course  could  not  be  immediately  sworn  in,  might  be  610(1641 
Such  a  construction  would  in  effect  confine  the  choice  of  bkrgesses  to  th^  in- 
hoMtahts  of  the  borotigh,;  .which  the  charter  has  not  done  ;  though  the  choice 
of  magistrates  is  so  confined.  As  to  the  second  objedion,  that  the  corporate 
meeting  having  been  called  for  another  purpose,  the  consent  of  tho  whole  bo- 
dy was  necessary  to  legalize  the  swearing  in ;  this  rule  has  only  b^n  applied 
to  acts  of  judgment  and  discretion,  and  not  to  mere  ministerijal  acts,  such  as  the 
swearing  in  of  one  before  elected,  which  this  Court  would  compel  to 'be  ddne 
by  mandamus  absqlute  in  the  first  instance.  The  declaration  of  the  mayor 
that  the  meeting  was  only  for* the  purpose  of  electing  an  alderman,  would  not 
invalidate  the  swearing  in,  if  the  defendant  had  a  right  to  require  it:  As  to 
the  third  objection,  that  the  majority  of  the  body  before  whom  the  oath  is  to 
be  administered  did.  not  assent  to  the  swearing  in  ;  supposing  such  assent  to 
be  necessary  where  the  act  is  merely  ministerial,  and  may  be  performed  any 
where  within  the  borough,  and  was  performed  by  the  principal  officer  present, 
who  was  the  proper  person  to  administer  the  oath ;  at  any  rate,  the  Court 
would  require  the  most  express  and  formal  dissent,  where  ic  was  the  obvious 
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d«ty  of  those  present  to  do  the  act,  and  which  this  Court  would  have  compell- 
ed them  to  do.  Now  the  protest  of  the  three  aldermen  was  against  all  acts 
unconnected  with  the  election  of  an  alderman  :  (The  Court  olwerved,  that  it 
did  not,  appear  whether  the  swearing  in  of  the  defendant  were  nncohnected. 
with  such  election.)  Even  if  it  were,  the  efiect  of  the  protesting  parties,  re- 
mained; and  when  one  of  them  (^tc^)  went  aWay  before  the. meeting  broke 
up,  he  could  not  leave  his  yote  behind  him.  His  protest  was  otil^u  significa- 
tion of  what  h^  mesnt  to  do,  namely,  to  vote  against  the  swearing  in  of  the 
defendant  whenever  .it  wds  proposed  to  be  done ;  but  which  he  went  away 
without  doing.  To  make  his  Opposition  efiectual  he  should  have  stayed  and 
Voted  against  the  act;  for,  on  his  retiring,  three  became  a  inajority  of  the  five 
who  remained..  In  Oiiknow  v.  WainwrigM^^  Burr.  1017,  and  Jtexv.  WUh- 
en  there  cited,  lb.  1020,  elections  of  officers  by  die  minority  of  those  present; 
the  majority  not  voting  against  the  candidates  nominated,  nor  for  any  ptber 
candidates,  but  only  protesting  against  any  election ;  were  held  good.  If  tho 
swearing  in  were  a  deliberate  act,  Hicja  ought  to  have  stayed  and  assigned 
his  reasons  agifLinst  itj  in  order,  if  rights  to  convince  his  brethren ;  or  to  have 
been  convinced  by  them,  if  wrong :  the  rest  might  have,  satisfied  him  that  it 
was  a  mere  ministerial  act,  and  that  he  was  bound  to  cpmp}e(e.the  title  which 
he  had  helped  to  confer. 

Upoathe  form  of  the  judgment  to  bcf  entered,  if  against  the  defendant, 
whether  of  ouster  absolute,  or  quousque  ;  he  saidi  that  the  cases  cited  against 
the  latter  were  of  oflnuai  officers ;  but  where  a  right  to  the  freedom  of  a  cor- 
poration may  be  gaioed^by  election,  by  birth,  or  apprenticeship,  itseems  strange 
and  unjust  to  say,  that  because  the  pafty  happened  unwarily  to  be  sworn  iA 
at  a  meeting  improperly  convened  or  constituted,  he  should  lose  his  former 
privilege  for  ever,  if^  afterwards  ousted  by  fuo  marranio, ,  AU  the  cases  were 
considered  in  Bex  v.  Clarke^  2  East,-  75,  84,  who  having  been  ill  sworn  in, 
had  afterwards  disclaimed  upon  an  information  filed  against  him  for  Usurping 
the  office:  and  though  having  submitted  to  a  judgment  of  complete  ou;sier,  he 
was  held  to^be  concluded  from  setting  up.again  his  original  right ;  yet.  Lord 
Kenyan  intimated,  that  there  might  have  been  a  judgment  quousque  only 
against  him;  and  referred  to  Rex  v.  ^uWe,  Stra.  952,  as  turning  on  that 
distinction.  He  admitted,  however,  that  the  latter  case  did  not  come  up  to  the 
point  for  which  it  was  teferr^  to  in  darkens  case;  for 'in  Biddle's.  ctisef  the 
defendant  only  confessed  the  usurpation  of  the  i>ffice  for  the  former  part  of  the 
time  flftated-in  the  informAtien.  -  ". 

Adorn  in  reply,  as  to  the  last  point  observed*, that  there  could  not  have  been 
jndgnient  of  6ustet  in  Biddle^s  case  ;  because  it  appeared  on  the  whole  record, 
that  at  the  time  of  the  judgment  to  be  pronounced,  he  had  a  good  title  to  the 
office.  That  Seek*$  case  Was  not  that  of  an  annual  officer.  And  that  the 
opinion  thrown  out  by  Lord  Kenfom  m  Rex  v.  Clarke^  was  eitrajudicial. 
Upon  the  first  point  he  said,  that  the  reasoning  of  the  judges  in  Carter's  case 
was  general,  and  not  confined  to  the  case  ()f  infants.  As  to  the  second,  that 
the  swearing  in  here  wait  part  of  the  electioO  and  no  more  ministerial  than  the 
nomination^  That  acts  might  intervene  which  would  justify  the  body  in  re- 
fusing to  swear  io  the  party  nominated  to  the  office  by  a  majority  oif  votes. 
As  to  the  third  and  principal  point ;  that  4he  *  protest  was  against  the  very  act 
of  swearing  in  the  defendant,  and  therefore  operated  as  a  direct  n^giltive  of 
that  act,  and  not  like*  a  generaPprot^st' against  the  acts  of  the  assembly,  or 
against  any  election  at  the  time  required  by  the  charter.  The  case  stood 
over  till  this  term,  when 

Lord  Ellbnboroitgh,  C.  J.  delivered  the  judgment  of  the  Court.  .  Af^er 
stating  the  pleadings  artd  special  verdict. 

The  only  Question  arising  upon  this  special  verdict  for  our  consideration  is. 
Whether,  under  the  circumstances  stated,  the  defendant  .were  duly  sworn  into 
the  office  of  a  fre6'  burgess :  the  validly  of  his  election  as  a  free  burgess  is 
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not  disputed.  The  facts,  utripped  of  form,  are  these :  the  defimdant  was 
elected  a  free^burgess  on  the  Isi  of  October  1804 :  from  that  time  to  the  18th 
Deeembir  1S06,  he  does  not  appear  to  have  ofiefed  himself  to  be  8ifY>ni  in. 
On  that  day,  when  the  rodyor,  justice,  and  eldeijneD«  being  the  two  qooram 
officers,  una  six  out.  6f  ihe  seven  aldeirmen,  were  assembled,  in  obedience  Xo  a 
'  maituhnntts  of.  ibis  Court  to  elect  an  alderman,  in '  the  place  of  one  who  waa 
dead;  tbeinayor  having  before  that  time  wti,' that  the  meeting  wae  for  the 
sole  purpose  ef  electing  an  aldermen ;  (bat  when  and  to  whom,  find  whet^r 
to  any  ef  the  aldermen  or  not,  he  had  so  said  ;  and  whether  at  or  before  Uie 
t];ne  of  such,  their  assembling  any  of  the  aldermen  knew  him  to  have  so  said ; 
or  whether,  after  having  so  said,  he  might  not  have  deckred  to  the  contrary  ; 
does  not  appear :  but  the  mayor  heviag.^at  fome  time  before  the  meeting  said 
to  somebody,  that  the  meetipg  was  for  tber  sole'pqrpose  of  dojng  the  corporate 
act  required  by  the  numiftmus  to  be  done;  all  the  existing  aldermen  being 
assembled,  And  the  whole  of  the  body  under  the  charter ;  except  the  only  one 
whote  vacancy  was^hen  to  be  filled  up;  upon  the  defendant's  ofiering  him- 
self toiw  sworn  in,  three  aldermen,  out  of  the.  six  present  proUited  against 
the  doing  any  thing  at  thitt  meeting,  except  the  business  required  by  the  trumi- 
dtsmm  r  whereupon,  after  s^ne  of^  the  three  had  wilhdrajvn,  and  before  tbs 
other  two  hftd  withdrawn,  and  whilst  five  out  of  seven,  (the  whSle  body)  and 
five,  out  of  the  existing  nutnbet  of  six,  who  had  all  nvet,  and  still  continued 
together,  (though  two  were  in  the  aot.  of  departing,)  he  was  iwbm  in,  .such 
prtviouM  proUit  of  .three  of  the  six  notwitfattfanding.  It  cannot  be  disputed 
but  that  the  number  tfnd  description  of  personsassembled  were  competent  to 
have  sWora  ih  the  defendant,  if  they,  had  dio^n  so  to  do ;  and  it  is  equally 
^lear,, (unless  nhece  be  some  foundation  in  law  for  the  first  ef  *the  points  made 
in  argument,,  on  the  part  of  the*  prosecution ;  viz.  that  the  swearing  io  meet  be 
immediately  consequent  upon  the  election,  or  simtd  and  temd^-wi  it  was  ion^ 
tended  it  should  be ;)  that  this  Court  would,  upon  their  refusal  to  swear  him 
in,  have  by  mandamvs,  compelled  precbely  the  same  body  as  was  then  as- 
sembled tcr  haye  met  again  «for  the  very  purpose  of  swearing  him  in,  and  of 
thereby  renderin'g  him  a  complete  burgees-  '  The  points  made  in  argument,  oil 
the  part  of  the  prosecutor  of  this  information,  and  upon  which  the  defendant's 
titl9  as  a'free  biirgess  was  epdeavonred  to  be  impeached,  were  three :;  first,  the 
one  just  alluded  to ;  viz.  that  his  swe^Jng  in  aad  .election  did  not  take  place 
at  the  same  time,  or  rather  the  one  immediately  after  the  other  :  secondly,  that 
the  defendant  coold  not  be  duly,  sworn  in  at  a  meeting  of  the  mayor  and  alder- 
men called  for  a  different  purpose :  atkd^  thirdly,  that  he  was  not  sworn  in,  as 
the  charier  required,  by  the  mayor,  justice,  and  atdermen^  or  the  major  part 
of  them.     .    -  •       f       .  .        ^ 

As  to  the  fir^r  objection  to  the  defendant's  title,  that  he  was  snorn  in  at  a 
time  dtflerent  froiti  that  of  his  election  ;  it  as  rested  «on  what  was.  said  \ by 
dAgton,  Justice,  in  the  case  of  The  King  v.  Caxter^  Cowp.  280,  vii.  that  "  iu 
*'  respect  of  the  bath,  the  election  and  swearing  in  are  clearly  intended  to  be 
^*sifnul  un^semeV*  That  was  the  case  of  an  election  to  the  ofiice  of  burgess 
in  the  borough  of  Portsmouth,  under  A  charter  authorising  the  mayor  and 
.Hldermen,  ^*  when  and 'as  often  «s  it  should  appear  to  them  to  be  fit  and  neces- 
^  sary,'to  name  so  many  and  sucii  persons  to  be  burgesses  as  they  should 
'^  please^  and  to  the  said  burgesses  so  chosen,  to  administer  an  .oath  for  their 
'*  faithfully  executing  the  said  ofllce  of  burgess."  It  appeared,  by  the  pl^d- 
ings  on'record,  that  the  defendant,  when  an  infant  under  six  years  ofage,  had 
been  elected  a  burgess,  and  sworn  in  after  he  had  attained  his  age  of  Qh 
And  the«question  was, 'whether  an  in&nt,  so  elected,  were  duly  elected  accord- 
ing to  the  terms  of  the  charter  ?  which  turned  upon  this,  whether  the  king 
had  by  that  charter  green  the  corporation  a  power  te  grant  inchoate  rights 
io  infants,  who  were,  as '  such,  under  a  present  ^incapacity  of  being  sworA, 
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and  which  rights  were  te.  be  pat  into. execution  upon  their  attaining  the  af[e 
of  21.  So  far  from. maintaining  the  necessity  of  an  in^mediate  swearing  ini 
Lord  Mansfidd ndfeiUi  to  itxeCamMdge  case,  lately. decided  iji  that  coBr|, 
in  which  a  person  apsent  in  'America  had  been  chosen  mayor :  and  Lord 
Mansfield  recognizes 'the  right  of  a  corpbration  to  <;hoose  absent  members,  if 
it  be  done  fairly  and  consistently  with  t^e  charter,  and  not  fraudulently  and 
collusively,  as  w^  done  in  the  X^awhridgiL  case.  According  to  Lord 
Mansfidd^  therefore,  a  person  t^ajmbte  of  being  niwm, .  if  present,  a)ay  be 
elected,  if  absent,  (and  where,  on  that. account,  a  swearing  m  could  not  im« 
mediately  take  place,)  if  he  were  in  other  respects  eligiSIe^^  Lord  Mansf 
field  therefore  clearly  holds,  that  a'  capable  person  may. be  well  elected, 
though  his  swearing  ip  should  not  be^  immediately  consequent  upon  hia 
election.  Ashhurstj  Justice,  says,  'Uhe  persons  intended"  by.  the  charter 
are  *'  suqh  as  are  capbhle  of '  taking  upon  themselves  the  immediate  exi' 
"  cution  of  the  o$ce  :  and  not  persons  to  be  nominated  eoly,  and  who  ipight 
'*  or  might  not  act, ^r  be  qipaUe  ofjeicting  in  future,  as  circumstances  aiul 
**  events  might  turn  out^"  And  the  opinion  of  Mr.  justice  Atton,  though  it  iscon- 
ceived  in  terror  of  somewhat  greater  generali^ty,  yet  if  considered  wiu  reference 
to  the  case  then  before  the  Court,  is  to  the  same  efiect ;  of  wbiclj^case  he  says, 
that  it  ^as  '*  not  ^n  election,  bUt,a  contingent  nomination,  which  perhaps  might 
never  have  t^ken  efiect ;  because  the  party  oaight  not  have  lived :  other  persona 
might  *\at  such  a  distance  as  ten  yeats be  to  swear  him  in :  disputes  mighta'rise 
as  to  his  being  the,  same  person^^^  &'c.  All  of  lyhich  ^hews  that  his  objection 
was  founded  upon  a  present  incapacity  of  completing  the  election  by  a  swear* 
ing  in,  and  did  not  apply  to  the  case  of  a  mere  omission  to  complete  the  elec* 
tion  01  a  presently  capable  person  by  an  immediate  swearing  in.  The,  only 
aut)iority,  therefore,  which  has  been  cited,  as  supposed  to  be  in  favour  of  the 
fipt  objection,  viz.  that  the  swearing  in  wa^  not  immediately  coi^sequent  up-i 
on  the  election,  not  being  found  upon  examination  competent  to  Support  it ; 
and  as  the  efiect  of  admitting  such  aq  objection  in  this.case  would  oe  to  ex* 
elude,  upon  the  same  principle,  allr^tbsent  and  otherwise  capable  persons,  as 
objects  of  election  to  corporate^  offices  ^  for  wjych  in  practice  and  reason  there 
aeeny  to  be  no  foundation ;  we  are  of  opinion  that  the  validity  6f  the  defend- 
su3t^  title  as  a  free  burgess  is  not  impeachable  on  this  grouqd.  The  neglect 
to  be  sworn  in  foi^  a  great  length  of  time,  as  above  twenty  .years  after  elee* 
tion,  might,  (as  in  the  case  of  The  King  y.  Jordan^  Rep.  Temp.  Ld:  Hardw; 
25d(a) )  be  deemed  a  waiver  or  refusal  to.i|ccejH  the  election  by  the  party  elec« 

f^ ■  ' ; ■ -— '--~^ 1 1-^ — np .'     '     - 

(a)  la  that  case  tha  defendanl  waa  not  swora  into  the  office  of  capital  .bai|(efi  till  about 
25  jwara  After  his  election,  and  another  capital  bnrgesa  had  In  the  mean  time  been  elected- 
Aeoofdingio  MK  ^or<<'iLBOte  of  this  part  of  .the  jad^rtbent,  Ijprd  Hardw^ki  laid  :  **  As  to 
tiM  geneial  qiiestioA  tipiiieb  is  pat,  IjlThetber,  if  a  person  elected  into  an  office  neglect  to  be 
esroTD  into  it  fir  a  aan^rof  yeap,  each  bb  oaiHiop  ialo  be  oonndered  is  a  renoacktioo  of 
Us  ele^itioB  ?  0Qj>poe^  after  fi  long  tune  tbo  office  was  filled  v^,  sbqQld  ve  -mnt  a  perem|i* 
tory  mandamns  to  swear  in  snch  an  one  ?  Certainly  not  By  the  election  t^  party  has  nei- 
ther jns  ad  rem  npr  is  re  :  a^d  this  is  plain,  for  he  nas  no  legal  sotion  td'procore  himself  to 
be  flwom  m*  By  a  maniamw,  indeed,  these  questions  are  vsnally  tried  ;  but  a  fMndafnn$. 
m  DO  aetioii,  but  only  an  eiereife  of  the  anlhority  of  this  Court  oy^r  idferior  jiaisdictieiM«  by 
wbieh  it  obUi^es  then  to  do  jostictf.  .  If  il  appeared  that  a  persofi  was  elected  into  as  office, 
and  tits  electNMi  being  signified  to  him,  he  ahoDld  aJiswer  that  he  wonld  not  hayetha  office : 
and  tberenpon  the  electors  shbuld  choose  another  ;  this  woald  be  an  express  refnsal  of  hi» 
oleetioD  ;  aad  this  Conrt  would  neyer  enforce  it  And  I  ^hink  tiifr  delendant V  aeqoiescen^e 
in  tKo  preeent  oaso  ie  a  direct  Woaal.  If 'he  ba'd  been  beyond  se<,  or  imdor  aay  neapeity 
of  taking  the  office  in  a  reasonable  time,  that  oa||ht  to  haye  been  ahewn :  bat  bo  is  qmt*  af- 
loat; totally  withqat  esonse :  and  that  ineboate.  imperfect  njght,  which  lie  guned  by  tho  eleo- 
tSoDv  is  absolntely  waiyed.*  His  aoqniescence  ^nd  nMlect  to  be  sworn  js  a  pis  in  eyidence 
that  thejpersqn  elected  was'nnwilling  fo  uke  the  ofl^e,  and  that  the  bod^jf  waft  consenting  to 
aeoepi  his  rwMDciatkMi.  *  So  I  think  jad^nMnt  onght  tote  given  fot  the  king.'*  And  it  waa 
gives  accocdisgly  by  the  nnaainiMa  opiaioa  of  tM  other  JMges.  *  » 
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ted ;  tat  ddes  not  vitiate  the  election  itself;,  for  other  vMse  the  question  of  wai« 

.  Yer  could  nbt  have  arisen  in  that  case. 

As  to  the  8econd.ol:^ection,  that  the  defendant  could  pot  he  sworn  in  at  a 
meeting  of  the  m^yw  and  aldermen  called  for  a  different  purpose ;  without 
repeating  what  has  heeA  already  ohserved,  as  to  the  insufficiency  of , the  finding 
of  the  special  verdict  in  this  particular ;  which  is  only,  ^  that  the  inayor  had 
**  before  that  time  said  that  the  roeetmg  was  for  the  sole  purpose  of  electing  an 
**  alderman  :"aod  supposing  it  to  have  been  distincdy  alleged,  that  the  meet- 
ing was  in  fact  caUsd,  and  had  assembled,  for  thai  special  purpose  only;  yet 
even  so,  it  appears  to  us.  that,  however  true  this  proposition  may  be  as  applied 
to  corporate  business  of  a  deliberative  or  jbdicial  nature,  the  merely  mjnti^e- 
rial  business  of  swearing  in  an  officer,  antecedently  -well  elected,  might  be 
proceeded  upon  by  the  mayor,  in  the  presence  of  the  majority  of  the  mayor 
and  aldermen,  whensoever ^  and  howsoever  assembled:  if  such  majority  did  not, 
at  the  v^ry  time,  expressly  dissent  from  the  doing  of  that  act  v^hich  the  may- 
or was  immediately  engaged  in  performing..  Giving  the  fullest  effect  to  the 
antecedent  protest  of  the  three  aldermen,  it  could  amount  to  no  more  than  a 
dissent  on  tiieir  ^art  td  the  swearing  in  tit  that  precis^  time  when  the  defend- 
ant wmd  actually  ofllering  himself  to  be  sworn  in  ; .  or  at  "^ost  to  his  being 
sworn  in  during  such  time  as  they  continued  to  make  «  part  of  that  assembly; 
bwt  it  could  not  prevent  the  jnajority  of  a  coippetent  number  remaining  as- 
siembled  from  afterguards,  at  aby  time,  doitag  or  Assenting  to  thef  ministerial 
act  protested  ajgainst*  in  respect  of  the  same  person,**  if  they  chose  so  to  do. 

'  And  the  sdbsequent  doing  tnat  act  by  the  mayors  (when  the  aldermen  and  ma- 
jority of  the  whole 'body,  when  the  quorum  officers,  as  a  part  the^of,  were 
g resent,  without  any  actual  dissent  being  expressed  by  any  J  must  be  taHn  to 
ave  been  done' with  the  tacit  assent  at  least  of  the  majority-of  those  who  re- 
mained and  had  not  objected,  Qn  this  occasion  no  question  was  submitted  to 
the  asseipbly,  which,  having  been  consider^  and  voted  on,  can  be  treated  as 
haiving  bound  and  concluded  those  who  had  assembled  from  sweSring  in  ,the 
defendamt  till  some  future,  time  :  ^nd  we  have  only  to  consider  what  is  the  ef- 
fect o\  three,  members  of  thi»  assembly  wrongfully  as  far  as  appears  in  this 
speciat  verdict,  objecting  to  the  defendant's  being  sworn  into  his  office, .thbugh 
legally  entitled,  and  afterwards  quitting  the  assembly,  with  such  interval  of 
time  as  to  leave  a  competent  number  to  absent  to  the  mayor's  act  of  swearing 
in  tlie  defendant. '  Had  they  all  remained  with  the  others  so  long  as  th^y  con- 
tinued assembled ;  .or  had  they  all, gone  away  before  the  oath  was  administer- 
ed ;  the  wrong  they  intended  might  have  been  effected :  but  it  is  not  to  ^be 
expected  that  the  Goujt  should ^npt  prevent,' if  it  be /possible,  the  defehdant 
from  being  deprived  of  a  franchise  to  which  he  was  legally  entitled,  by  a 
practice  contrary  to  the  duty  of  those  who  were  concerned  in  it^  This  is  said 
upon  a  supposition  that  sucn  assent  was  strictly  necessary ;  and  that  what  is 
laid  down  in  The  King  v.  EUis,  ^  Stra^  994,  is  law,  t.  e,  thaf  a  swearing  he* 
fore^  &Cr  is  the  same  as  a  swearing  ^,  &c. ;  and  that  as  it  was  to  be  the  act  (in 
case,^of  the  mayor,)  in.  that  case,  of  the  mayor  and  aldermen ;  that  the  aswnX 
of  tM party  before  whom^  6cc.  must  ga along  untk  it:  whichi  in  respect,  16 
an  aggregate  body  having  no  deliberative  or  judicial  function  to  perferm  on^ 
the  subject,  nor,  as  far  as  appears,  any  thing  more  to  do  upon  ,the  occasion,^ 
than  tbi  a  majority  of  them  to  afford  their  personal  attentlance,  may  admit  of 
some  question :  unless  indeed  that  case  is  to  be  understood  as  being  conclusive 
on  the  point.    .  .        ,'       '  *        » 

The  .third  objection  (the  discussion  of  which  has  been  in  part  anticipated  by 
what  has  beeif  said,  as  to  the  effect  of  the  assent  of  the  body  called  for  a  dif- 
ferent purpose,)  is,  that  he  was  not  sworn  in  ^  the  nuiyoT^  jusUce^  and  alder* 
men,  or  the  m^or  part  of  them*,  And  the  case  of  The  J^mg  v.  The  Duke  of 
Bedford  and  Others,  1  Barnard,  280,  has  beeii  principally  relied  upon  in  Sup- 
port of  this  objection.    But  the  facts  of  that  case  are  widely  different  from 
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those  of  the  present.  In  that  case,  the  statute  required  that  the  six  hailiffs,  or 
one  of  them,  should  administer  the  oath  to  the  governor  after  he  was  elected  ; 
instead  of  which  the  oath  was  administered  hy  none  of  them  to  the  duke,  as 
governor,  hut  by  the  registrar,  in  the  presence  of  the  six  who  had  been  shut 
into  the  room  af\er  an  ineflfectual  attempt  on  their  part  to  escape  from  it :  and 
not  only  without  any  consent  or  authority  on  the  part  of  any  of  them  to  the 
administration  of  the  oath  by  the  registrar,  but  at  a  time  when  their  mere 
presence,  during  the  time  of  swearing,  was  enforced  by  an  act  of  immediate 
duress  upon  their  persons.  In  the  case  now  before  the  Court,  the  oath  was 
administered  by  the  presiding  member  of  a  competent  assembly  for  the  pur- 
pose :  in  which  act  the  majority  of  those  who  remained,  being  a  sufficient 
number  to  make  such  assembly,  virtually  acquiesced;  accord inir  to  what  was 
said  by  Lord  Mansfield  in  Oldknow  v.  Waintoright,  2  Burr.  1021. ;  as  no  dis- 
sent was  expressed  by  any ;  and  the  act  being  such  an  one  as,  if  not  done, 
this  Court  would  have  presently  afterwards  upon  application  for  the  purpose, 
by  mandamus^  have  compelled  them  to  re-assemble  for  the  purpose  of  perform- 
ing, and  to  have  performed  accordingly.  We  are  of  opinion,  therefore,  that 
the  swearing  in  of  the  defendant,  under  the  circumstances  stated,  was  a  due 
swearing  in  of  the  defendant  as  a  free  burgess  by  the  mayor,  justice,  and  ma- 
jor pirt  of  the  aldermen,  as  alleged  in  his  plea,  and  as  required  by  the  charter. 
The  Court  being  of  opinion  that  the  defendant  was  well  elected  and  swora 
in ;  the  remaining  question  made  in  argument,  as  to  the  natvkre  of  the  judg- 
ment which  it  would  have  been  proper  for  us  to  have  given  if  we  had  been  of 
a  different  opinion ;  namely,  whether  it  should  have  been  a  judgment  of  a3- 
solute  ouster^  or  of  ouster  qitousque,  does  not  arise.  If  it  had  arisen,  it  is 
enough  for  us  to  say,  that  after  diligent  search,  we  can  find  no  precedent  of  a 
judgment  of  ouster  quousque  upon  Uie  files  of  this  Court. 

Judgment  for  the  defendant. 


tlight,  on  the  demise  of  John  Allen  Compton  and  Others  tr. 
Thomas  Compton. 

9  But,  267.    F«b.  1,  1808. 

Where  there  m  no  eimnezion  by  gramniaticel  coRftniction  or  direct  words  of  reference,  or  by 
the  declaration  of  eome  common  pnrpoee,  between  distinct  devises  in  a  will,  the  special 
terms  of  one  devise  cannot  be  drawn  in  aid  of  the  constrnctioQ  of  another,  althoogh  in  its 
general  terms  and  import  similar,  and  applicable  to  persons  standing  in  ihe  same  degree  of 
relationship  to  the  the  testator;  and  there  being  no  apparent  reason,  other  than  the  difier- 
ent  wording  of  the  claases,  to  presume  that  the  testator  had  a  different  purpose  in  view. 

Therefore,  where  the  testator  ha  vine  a  son  mairied,  and  six  grandsons,  and  three  grand- 
danghtera,  and  three  farms,  devised  all  his  lands  to  his  son  for  life;  and  aAer  his  death 

Eve  to  his  eldest  grandson  ThomoM  (the  defendant)  the  north  tvU  of  Down  Farm,  and  to 
I  grand-danghter  Fra^ica  the  soM  Hie  of  the  same  farm;  and  to  his  grandsons  George 
and  Eimundt  and  his  grand-daughter  Elitabefh^  **  the  upper  part  of  Lain  Farm,  eqanllj 
**  between  them,  so  long  as  they  should  remain  single;  bat  if- either  married » then  to  have 
*'  paid  by  tke  other  two  10/.  a-year  for  his  or  her  life:"  and  to  bis  grandsons  Edward  and 
Johnt  uid  his  grand-danghlen  Mary  and  Ann,  **  the  lower  part  of  Lain  Farm,  eqnally 
'*  between  them  (which  made  thom  tenants  in  common )  so  long  as  they  remained  smgle; 
**  hot  if  ehber  married,  then  102.  a-year  (not  saying  to  be  paid  by  ihe  others)  for  his  or 
*'her  life:*'  and  then  gave  the  third  farm  to  another  grandson;  held  that  on  the  mai^ 
riage  of  Edward,  Mary  and  Ann,  their  co-devisee  of  the  lower  part  of  the  Lain  Farm 9 
Johnf  wbo  remained  single,  eonld  not  reoover  the  8-4ths  of  the  farm  forfeited  by  tbcir  mar- 
riage, as  upon  the  siipposition  that  the  10/.  a-^ear  for  life  to  each  of  the  devisees  so  mar- 
rying was  to  be  paid  by  him  who  remained  single;  as  in  the  corresponding  devise  of  the 
other  part  of  the  Lain  Farm:  hnt  the  8-4ths  roav  be  chargeable  with  the  annvitiea  of  10{. 
a^rear  to  each  in  the  hands  of  the  heir  at  law,  wno  was  entitled  to  those  shares. 
Neitiier  could  the  grand-childreD  take  a  fee  by  implioation  in  the  shoree  so  devised  to  them 
generally,  witbont  words  of  limitatioa,  merely  from  the  eireamstance  that  an  ^xpraae  es- 
lete/or  Itfe  was  first  given  to  the  testator's  son  and  heir  at  law. 

THIS  wu  an  ejectment  for  a  farm  and  lands  called  the  lower  part  of  the 
Vol.  V.  18 
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LiUn  Farm,  in  the  parish  of  Amport  in  the  county  of  Hants,  on  the  demise  of 
John  Allen  Campion,  on  the  27th  of  March  1806.  The  defendant  Thomas 
Compton  defended  only  for  three-fourths  of  the  premises :  and  the  lessor  of  the 
plaintiff  having  taken  judgment  for  the  other  fourth  against  a  casual  ejector, 
the  cause  ^vas  tried  as  to  the  three-fourths  before  Chambre,  J.  at  the  spring  as- 
sizes 1807,  at  Winchester,  when  a  verdict  was  found  for  the  plaintiiT,  subject 
to  the  opinion  of  the  Court  on  this  case.  Thomas  Compton,  the  grand  father 
of  the  defendant,  being  seised  in  fee  ot  the  premises,  and  of  seyeral  other 
farms  and  lands  in  Amport  on  the  9th  of  May  1806,  by  his  will  devised  as 
follows.  *'  I  give  untamy  son  Thomas  Compton  all  ipy  lands  for  his  life.  I 
give  unto  my  grandson  Thomas  Compton,  after  the  death  of  his  father,  all  the 
north  side  of  my  Down  Farm,  being  about  250  acres.  I  give  unto  my  grand* 
daughter  Frances  the  wife  of  John  Weeks,  all  the  south  part,  being  about  240 
acres  after  the  death  of  her  father.  I  give  unto  my  grand-sons  George  and 
Edmund,  and  my  grand-daughter  Elizabeth,  the  upper  part  of  the  Lain  Farm, 
being  about  200  acres,  after  the  death  of  their  father,  equally  between,  as  long 
as  they  shall  remain  single  ;  but  if  either  of  them  marry,  then  to  htne'paid  by 
the  other  tu>o  lOZ.  a^tar  for  his  or  her  life.  I  give  Edward  and  John  and  my 
grand-daughters  Mary  and  Ann,  all  that  lower  part  of  the  Lain  Farm,  being 
about  240  acres,  after  the  death  of  their  father,  equally  between,  as  long  as 
they  shall  live  single  but  if  either  of  them  marry,  then  lOl.  a-year  for  his  or 
her  life,  I  give  unto  my  son's  wife,  if  (she)  should  outlive  him  61.  a-year  out 
of  each  of  the  farms  during  her  life ;  also  the  interest  of  700^,  East  In* 
dia  stock  of  three  per  cent  annuities,  and  at  her  death  to  be  equally  divid- 
ed among  her  children.  I  ^ve  unto  my  daughter  Mary,  the  wife  of 
George  Jennings,  the  interest  of  1400Z.  in  the  three  per  cent.  East 
India  stock ;  and  at  her  death  the  money  to  be  divided  equally  between 
her  son  George  and  her  daughter  Patty.  I  give  unto  my  grandson  Harry, 
after  his  father,  the  farm  called  Old  Lodge.  I  do  make  my  son  executor." 
The  testator  died  in  1791 :  all  the  devisees  survived  him,  as  did  Frances  the 
wife  of  Thomas  Compton,  the  son.  John  Allen  Compton,  the  lessor  of  the 
plaintiff,  is  the  person  called  in  the  will  John.  Thomas  Compton,  the 
eon,  after  his  father's  decease,  entered  into  the  several  lands  devised  to 
him,  and  was  possessed  thereof  till  his  death  in  1795.  Frances  Compton,  his 
wife,  survived  him  :  and  so  did  her  children,  Thomas  Compion,ihe  defendant^ 
George,  Edmutid,  Edward,  and  John  Mien,  the  lessor  of  the  plaintiff.  Elizas 
heth,  Mary,  and  Ann,  are  still  alive.  Thomas  Compton,  the  defendant,  who 
is  the  heir  at  law  of  the  testator,  and  of  Thomas  Compton  the  son,  took  pos- 
session of  the  premises  in  question,  on  the  death  of  his  father,  and  still  holds 
them.  Frances  Compton,  the  widow  of  Thomas  the  son,  is  still  alive,  and 
has  been  regularly  paid  the  annuities  given  to  her  by  the  will,  since  her  hus- 
band's death.  Edward,  Mary,  and  Ann,  all  married  before  the  dfiy  of  the 
demise  in  the  declaration.  J.  A.  Compton  is  still  single.  The  ques^tion  was, 
Whether  J.  A.  Compton  took  any  and  what  estate  in  the  three-fourths  of 
'.he  Louder  part  of  Itoin  farm,  upon  the  marriage  of  his  brother  Edward  and 
his. sisters  Mary  and  Ann?  and  if  the  plaintiff  were  entitled  to  recover  the 
three-fourths,  or  any  part  thereof,  the  verdict  was  to  stand :  if  not,  a  nonsuit 
was  to  be  entered. 

This  case  was  argued  in  Michaelmas  term  last,  hjDampier  for  the  plain- 
tiff, who  mentioned  Andrews  v.  Southouse,  5  Term  Rep.  292,  as  being  most 
like  the  present  case  :  and  by  Pell  for  the  defendant,  who  referred  to  Doe  v. 
Child,  1  New  Rep.  345,  where  Lord  C.  J.  Mansfield  mentioned  as  the  result 
of  all  the  cases,  that  an  heir  at  law  was  not  to  be  disinherited  unless  by  words 
of  limitation,  or  by  expressions  which  directly,  or  by  inference  beyond  aU 
doubt,  shew  an  intention  to  give  an  estate  in  fee  to  the  devisee. 

Lord  Ellenborough,  C.  J.  now  delivered  the  opinion  of  the  Court. 

The  question  in  this  case  depends  on  the  constnictioQ  of  a  Very  ill  drawn 
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willt  from  which,  if  it  be  in  the  power  of  the  Court  to  collect  the  intent  of  the 
testator*  withoai  any  rational  ground  of  doubt,  it  will  be  its  duty  to  give  it  ef- 
fect; buc  on  the  contrary,  if  the  Court  can  only  form  conjectures  of  hi?  intent, 
the  title  of  the  heir  at  law  must  prevail.  From  what  is  stated  in  this  case  it 
appears,  that  the  testator,  Thomaz  Compton^  who  was  the  grandfather  of  the 
defendant,  having,  at  the  time  he  made  his  will,  a  son  living,  who  was  mar- 
ried to  a  woman,  who  has  survived  him ;  and  being  seised  of  three  farms, 
one  called  the  Down  farm^  another  called  the  Lain  firm^  the  third  called 
the  Old  Id^dge  ;  and  being  possessed  of  donsiderable  personal  property  in  the 
foods ;  and  having  six  grand-sonsy  and  three  grand-daughters  ;  devised  to  his 
son  ail  his  lands  expressly  for  his  life,  and  made  him  bis  executor.  And  af- 
ter the  death  of  his  son  be  divided  his  lands  among  his  grand-cbildren  in  the 
following  manner ;  that  is  to  say,  to  his  grand-son  Thamax^  the  defendant, 
who,  on  the  death  of  his  son,  became  his  heir  at  law,  he  gave  the  noyth  side 
of  his  Down  farniy  without  using  any  words  of  limitation  ;  the  south  side  of 
the  samefarmy  he  gave  in  like  manner  to  his  grand-daughter  Frances  Weeks  \ 
the  division  so  made  being  nearly  an  equal  one.  To  his  grand-sons  George^ 
and  Edmund^  and  to  his  grand-daughter  Elizabeth^  he  gave  the  vpper  part  of 
his  Lain-farm,  equally  between  them,  so  long  as  they  should  remain  single  ; 
but  if  either  of  them  marry^  then  to  have  paid  them  by  the  other  two  10^ 
a-year  during  his.  or  her  life.  He  then  gave  "  to  his  two  grand-sons  Edward 
"  and  John^  and  his  grand-daughters  Mary  and  ilnn,  the  hwer  part  of  the 
^^  Lain  farm  equally  between  them,  fo  long  tLS  they  should  remvAn  single  ; 
"  but  if  either  of  them  marry,  then  10/.  a-year  for  his  or  her  life  :"  and  to  his 
"  son's  wife,  in  case  she  should  outlive  him,  61.  a-year  out  of  each  of  the 
farms  during  her  life.  And  after  making  some  pecuniary  bequests,  he  gave 
to  his  grandson  Henry,  after  the  death  of  his  father,  the  farm  called  the  Old 
Lodge,  The  case  then  states  the  death  of  the  devisor,  without  altering  his 
will,  and  that  of  his  son,  who  survived  him.  That  his  grandson  Edward, 
and  his  grand-daughters  Mary  and  Ann,  have  married  ;  but  that  his  grand- 
son John  AUen  Compton,  the  lessor  of  the  plaintif}',  remains  single;  and 
that  the  defendant  has  entered  upon  the  lower  part  of  the  Lain  farm,  to  re- 
cover which  John  Allen  Compton  has  brought  this  ejectment.  And  the  ques- 
tion is,  Whether  John  Allen  Compton,  the  lessor  of  the  plaintiff*,  took  any 
and  what  estate  in  the  d-4ths  of  the  Lower'Lain  Farm  upon  the  marriage  of 
his  brother  Edward  and  his  sisters  Mary  and  Ann  ?  It  will  be  observed, 
that  by  this  will  the  testator  irave  to  his  son  all  his  lands  expressly  for  life, 
and  repeating  the  words,  "  after  his  death,"  in  every  one  of  the  subsequent 
devises,  divides  those  lands  among  his  grand-children,  without  using  any 
words  of  limitation,  or  in  any  way  describing  the  period  during  which  it  was 
his  intention  that  they  should  enjoy  them.  From  whence  a  person,  not  con- 
versant with  the  rules  laid  down  for  the  construction  of  instruments,  would 
probably  be  led  to  infer,  that  he  meant  the  grand-children  should  in 
some  way  take  the  whole  interest  in  the  several  parts  respectively  devised 
of  them:  and  that  his  purpose  was  completely  to  dispose  by  his  will  of 
the  whole  of  his  lands;  not  meaning  that  any  thing  should  be  claimed 
by  bis  heir  in  that  character.  And  it  is  by  no  means  improbable  but 
that  such  was  his  intent.  But,  Mr.  Dampier,  who  argued  for  the  plain- 
tiff, felt  that  the  mere  circumstance  of  restricting  the  interest  given  to  the  son 
to  his  life,  and  the  giving  the  remainder  to  the  grand-cbildren,  generally,  with- 
out such  restriction,  would  not  be  sufficient ;  and  therefore  he  endeavoured  to 
shew  that  the  defendant  was  not  entitled  to  the  d-4ths  of  the  land  in  question 
from  other  parts  of  the  will :  relying  particularly  on  the  devise  of  the  upper 
part  of  the  Lain  Farm  ;  which  provides,  that  if  either  of  the  devisees  of  that 
part  should  marry,  they  should  have  paid  by  the  other  two  lOZ.  a-year  during 
his  life  :  contending,  .that  the  words,  "  to  have  paid  them  by  the  others,"  used 
in  the  clause  respecting  the  v^/per  part  of  the  Lain  Farm,  and  omitted  in  the 
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devise  in  question,  mutt  he  supplied  in  that  devise ;  as  there  con\i  be  no  plau- 
sible reason  assigned  for  supposing  that  the  testator  meant  to  make  a  different 
disposition  of  one  part  of  the  same  farm  to  certain  of  his  grand-cbildren,  from 
that  which  he  had  made  of  another  part  of  the  same  farm  to  others  of  his 
grand-children  ;  insisting  on  a  maxim,  well  known  as  applicable  to  the  moral 
character  of  man,  '*  noscitur  a  «ocf»,"  as  a  rule  to  be  adopted  in  the  interpre- 
tation of  wills.  That  the  exposition  of  every  will  must  be  founded  on  the 
whole  instrument,  and  be  made  er  antecedentibus  et  ctnuequenHbus  is  one  of 
the  most  prominent  canons  of  testamentary  construction ;  yet  where  between 
the  parts  there  is  no  connexion  by  grammatical  construction^  or  by  some  ref- 
erence express  or  implied ;  and  where  there  i?  nothing  in  the  will  declara- 
tive of  some  common  purpose,  from  which  it  may  be  interred  that  the  testator 
meant  a  similar  disposition  by  such  difierent  parts ;  though  he  may  have  va- 
ried his  phrase,  or  expressed  himself  imperfectly;  the  Court  cannot  go  into 
Die  part  of  a  will  to  determine  the  meaning  of  another,  perfect  in  itself,  and 
mthtnU  ambiguity,  and  not  militating  with  any  other  provision  respecting  the 
same  subject-matter ;  notwithstanding  that  a  more  protnble  disposition  for  the 
testator  to  have  made  may  be  collected  from  such  assisted  construction.  If  a 
man  should  devise  generally  his  lands,  after  payment  of  his  debts  and  legacies, 
his  trust  (a)  estates  would  not  pass :  for  in  such  case  "  noscitur  a  sociis"  what 
the  land  is  which  the  testator  intended  to  pass  by  such  devise ;  it  is  clear  he 
could  only  mean  lands,  which  he  could  subject  to  the  payment  of  his  debts  and 
legacies.  But  from  a  testator  having  given  persons  in  a  certain  degree  of  re- 
lationship to  him  a  fee  simple  in  a  certain  farm,  no  conclusion,  which  can  be 
relied  on,  can  be  drawn,  that  his  intention  was  to  give  to  other  persons,  stand- 
ing in  the  same  rank  of  proximity,  the  same  interest  in  another  part  of  the 
same  farm.  Where  the  words  of  the  two  devises  are  different,  the  more  na- 
tural conclusion  is,  that  as  his  expressions  are  varied,  they  were  altered  be- 
cause his  intention  on  both  cases  was  not  the  same.  (His  Lordship  here  re- 
ferred to  what  Lord  C.  J.  Wilmot  says  on  this  subject  in  his  Reports  p.  233.) 
And,  if  it  be  necessary  to  cite  them,  there  are  not  wanting  authorities  to  shew, 
where  clauses  in  a  will  are  independent,  that  the  one  shall  not  govern  the  oth- 
er, in  cases  where  it  is  full  as  probable,  as  in  this  case,  that  the  same  interest 
was  intended  in  both.  If  a  devise  be  in  these  words,  '*  I  devise  Black^tcre  to 
/.  S."  Item,  "  I  devise  White-acre  to  /.  S.  and  his  heirs:**  per  Coke,  C.  J. 
this  is  only  an  estate  for  life  in  Black-acre';  for  the  item  has  no  dependence 
on  the  first  clause,  but  is  distinct  and  several.  1  Rol.  Rep.  369,  pi.  33.  So, 
where  a  man  devised  **  to  his  son  Henry  and  his  heirs  the  house  in  which  he 
dwelt.  Item  to  his  son  Henry  his  house  in  J.  Item  to  his  son  Henry  his 
houses  in  the  tenure  of  /.  S.  Item  his  pastures  called  Southfields.  Item  all 
bargains,  grants,  and  covenants,  which  he  had  from  Nicholas  WeM,  his  son 
Henry  should  enjoy  and  his  heirs  for  ever,  arid  for  lack  of  heirs  of  his  body  to 
•  remain  to  his  son  Francis  for  ever.*'  It  was  held  that  Henry  took  only  an  es- 
tate for  life  in  the  Southfields  ;  and  that  the  words  were  too  ambiguous  to  dis- 
inherit an  heir  at  law.  Spirt  v.  Bunce,  Cro.  Car.  368.  In  the  case  of  Coun- 
den  V.  Gierke^  Hob.  33.  Lord  Hobart  says,  *<  what  warrant  is  there,  when  the 
devisor  speaks  sensibly  and  certainly,  to  enlarge  his  gift,  for  ought  appeareth, 
**  beyond  his  meaning  ;  which  is  as  great  an  injury  as  to  abridge  his  meaning,** 
In  the  late  case  of  Doe  ex  dem.  Child  v.  Wright,  8  Term  Rep.  64.  1  New 
Rep.  735,  and  7  East,  259,  the  devise  was  in  these  words  "  I  devise  to  my 
'*  grandson  James  Wright  all  my  lands,  freehold,  copyhold,  and  leasehold,  in 
<•  the  county  of  Essex.  Also  I  devise  to  James  Wright  all  my  estate,  freehold 
"  and  copyhold,  at  Ellington,  in  the  county  of  Huntingdon.  Also  I  give  to 
"  my  grandson  John  Wright  all  my  estate  lands,  te.  known  by  the  name  of 
**  the  Coairyardj  in  St.  Gileses.    Also  I  give  to  my  grasidson  James  Cam- 

(a)  Ros  V.  Read^  8  Term  Rsp.  US. 
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**  per  (who  was  bis  heir  at  law)  the  hoase  I  now  live  in,  and  all  my  houses 
**  known  by  the  name  of  the  Ciutleyard  in  HMum^  in  the  tenure  of  G.  O.'* 
This  Court,  and  afterwards  in  the  Court  of  Common  Pleas  three  of  the  Judges 
were  of  opinion,  that  this  devise  gave  only  a  life-estate  to  James  Wright  in 
the  lands  in  fasex;  notwithstanding  the  other  devise,  which  gave  him  a  fee 
in  the  landi  in  Huntingdon  ;  and  notwithstanding  John  Wright  had  a  fee  la 
the  lands  given  him :  and  notwithstanding  James  Camper ^  the  heir  at  law, 
would  take  a  fee  in  what  was  devised  to  him.  Ahd  in  that  case,  as  in  this, 
the  argument  was  pressed,  that  it  could  not  but  be  supposed  that  the  tesuitor 
meant  to  give  the  same  interest  in  the  difierent  estates  devised  to  bis  three 
grandsons.  The  reasoning  in  those  cases  applies  to  that  now  under  our  con- 
sideration. The  clauses  here  are  distinct  and  independent:  there  are  no 
words  of  reference  to  connect  them  ;  and,  without  connecting  them,  no  such 
clear,  unambiguous  intention  can  be  collected  from  implication,  as  is  necessa- 
ry to  disinherit  the  heir  at  law.  For  the  testator  might  mean,  that  the  10/. 
a-year  should  be  a  charge  on  the  lands  in  the  hands  of  his  heir,  in  case  of  his 
grand  children  marrying :  and  if  the  words  be  not  sufficient  to  create  such 
charge  in  the  hands  of  the  heir,  they  will  not  be  sufficient  of  themselves 
to  give  over  the  estate,  and  create  such  charge  upon  it  in  the  hands  of  another. 
And  if,  according  to  Mr.  Dampier^s  argument,  on  the  marriage  of  the  several 
devisees,  their  shares  should  be  held  to  go  over  in  fee  to  those  who  should 
remain  single,  and  in  no  event  to  the  heir  at  law ;  that  devisee  who  remained 
longest  single,  though  he  should  ultimately  marry,  would  take  a  fee  in  the 
shares  of  all  the  others^  notwithstanding  his  having  done  that  which  determin- 
ed the  estates  of  his  brother  and  sisters :  which  the  testatoV  hardly  could  have 
intended.  And  though  there  may  be  reasons  for  thinking  it  improbable  that 
he  meant  to  charge  his  personalty  with  these  sums ;  yet  it  has  not  been  denied, 
but  that  the  words  are  sufficient  to  charge  the  personalty,  if  there  be  no  other 
funds  on  which  these  annual  sums  can  be  thrown.  But  if  that  be  not  so,  it 
is  impossible  that  a  person,  so  ill  advised  as  this  testator  appears  to  have  been, 
may  .not  have  bad  anv  distinct  fund  or  person  in  bis  contemplation,  on  whom 
he  meant  to  lay  the  charge ;  and  it  is  only  from  the  Court's  seeing  it  was  his 
intent  to  charge  those  devisees  who  should  remain  single,  that  it  could  say, 
that  it  was  the  intent  of  the  testator  that  the  plaintiff  should  take  the  shares  of 
those  who  should  marry.  Another  argument  for  the  construction  insisted  on 
for  the  plaintiff  has  been  taken  from  the  charge  of  61.  per  ann.  in  favour  of 
the  testator's  son's  wife,  if  she  should  outlive  him.  But  it  must  be  observed, 
that  here  is  no  personal  charge  on  the  devisees,  nor  a  charge  on  the  estates 
given  to  them^  which  might  furnish  an  inference  that  the  intent  of  the  testator 
was,  that  the  unmarried  devisees  should  take  the  shares  of  those  who  might 
marry,  from  the  improbability  of  his  meaning  being,  that  a  burthen  should  be 
thrown  on  those  who  might  remain  single,  by  the  conduct  of  the  others  in 
marrying.  But  the  charge  is  simply  a  charge  of  01.  a*year  on  each  of  the 
farms  ;  a  charge  which  will  of  course  aflect  each  of  the  farms  into  whosesoever 
hands  they  may  go.  Had  the  words  used  by  the  testator  permitted  us  to  con« 
strue  the  devise  in  question  as  creating  a  joint-tenancy,  it  is  possible  that,  by 
so  doing,  his  indent,  aa  contended  for,  might  have  been  efiectuated  :  but  after 
the  several  determinations  (vide  Denn  v.  Gaskins^  Cowp.  660.)  as  to  the  effect 
in  devises  of  the  words  " equally  to  be  divided'^  and  of  the  word  "  equally,** 
without  any  thing  to  controul  their  meaning  ;  it  is  impossible  to  say*  (and  so 
it  was  admitted  at  the  bar,)  that  the  devise  in  question  does  not  make  a  tenancy 
in  common.  And,  after  full  consideration,  we  are  of  opinion  that  John  Allen 
Compton^  the  lessor  of  the  plaintiff,  took  no  estate  in  the  3-4ths  of  the  louxr 
part  of  the  Lain  farm;  and  that  the  pastea  ipust  be  delivered  to  the  de- 
fendant 
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Townsend,  Clerk,  v.  Wathen. 

9Eait»2n.    Jan.  26, 1808. 

If  a  man  place  dangeroai  traps,  baited  with  flesh,  id  his  own  groand,  so  n«ar  to  a  highwaT» 
or  to  the  premises  of  another,  that  dugs  passing  along  the  highway,  or  kept  in  his  neigb- 
boar*a  promises,  most  probably  be  attracted  by  their  instinct  into  the  traps;  and  in  conso> 
qaenee  of  snob  act  his  neighboar's  dogs  bo  to  attracted,  and  thereby  injnred,  an  action  on 
the  case  lies. 

THE  plaintiff  declared,  in  case,  and  stated  that  on  Ae  1st  of  April  1800, 
and  on  divers  other  days,  &c.  the  defendant,  wrongfuUy  intending  to  catch, 
maim,  and  destroy  the  plaintiff's  dogs  at  jB.  &c.  placed  and  procured  to  be 
placed  divers  traps,  &c.  in  and  about  a  certain  wood  called  Cattesttfood,  there 
situate,  and  near  to  divers  public  highways  and  footways,  and  also  near  to 
divers  grounds  of  the  plaintiff,  and  of  other  persons  there  situate,  and  procur- 
ed to  be  placed  pieces  of  flesh  and  other  strong  smelling  things  in  and  about 
the  said  traps,  &c.  and  continued  the  said  traps  and  pieces  of  flesh,  Sec,  for  a 
long  time,  Sec. ;  and  continued  the  same  there  in  the  day  time,  Sec,  and  also 
on  the  several  days  and  limes  procured  to  be  trailed  pieces  of  flesh  and  other 
strong  smelling  things  along  the  ground  about  the  said  traps.  Sec,  so  laid  as 
aforesaid,  and  froth  the  said  highways,  footways,  and  grounds,  towards  and 
into  the  said  traps,  Sec.  By  reason  of  which  premises  on  the  several  days, 
Sec.  at  B.  aforesaid,  divers  dogs  of  the  plaintiff,  then  and  there  lawfully  going 
along  the  said  public  ways.  Sec.  and  others  of  the  plaintiff's  dogs,  then  and 
there  lawfully  being  in  his  said  grounds,  and  others  of  them  in  the  said 
grounds  of  other  persons,  were  by  the  scent  of  the  said  flesh  and  other  things 
so  placed  and  trailed,  enticed  from  the  said  highways,  footways,  and  grounds 
respectively,  to  the  said  traps,  Sec,  and  were  caught  therein,  and  greatly 
wounded,  Sec. 

After  a  verdict  for  the  plaintiff  at  the  trial  at  Gloucester  before  Macdtmald^ 
C.  B.  it  was  objected  by  Williams,  Serjt.  on  a  motion  for  a  new  trial,  that 
there  was  no  evidence  of  any  malicious  intention  a^inst  the  plaintiff's  dogs, 
or  that  the  traps  were  set  for  the  purpose  of  catching  dogs  in  general ;  and 
that  thi?  was  necessary  to  sustain  the  action ;  the  tfaps  having  been  set  in  the 
defendant's  own  grouud,  on  which  the  plaintiff's  dogs  must  have  been  tres* 
passing  at  the  time  they  were  taken  ;  and  the  defendant  having  a  right  to  set 
the  traps  there.  And  a  rule  nisi  was  granted  for  setting  aside  the  verdict  as 
against  evidence :  but  the  Court  refused  another  rule  which  was  also  prayed, 
for  arresting  the  judgment :  Lord  EUenboraugh,  C.  J.  saying,  that  the  count 
having  charged  that  the  traps  were  wrongfully  set  for  the  purpose  of  catching 
the  plaintiff  *s  dogs,  though  set  in  the  defendant's  own  ground,  no  doubt  that 
the  action  was  maintainable. 

Upon  reading  the  Chief  Baron's  report  of  the  evidence  in  this  term,  it  ap- 
peared, that  the  plaintiff  and  defendant  lived  near  each  other  in  the  country. 
The  defendant  was  the  owner  of  a  wood  called  Cattesioood,  about  a  mile  in 
length,  one  end  of  which  adjoined  the  plaintiff's  grounds,  within  150  yards  of 
his  dwelfing-hoose  where  he  had  resided  for  about  two  years  last  past.  Some 
time  before  the  plaintiff  went  to  reside  there,  the  defendant  had  procured 
half  a  dozen  traps  to  be  made  much  larger  and  stronger  than  those  usually 
set  for  catching  vermin,  which  he  stated  at  the  time  to  be  intended  for  foxes, 
or  any  thing  that  came  in  the  way  ;  and  in  fact  a  sheep  had  been  caught  in 
one,  and  a  deer  of  the  defendant's  own  in  another  of  them.  Some  of  these 
traps  were  set  in  Catteswood  by  day  and  by  night,  and  baited  sometimes 
with  fresh,  and  sometimes  with  stinking  flesh.  The  wood  was  intersected 
by  several  public  highways  and  paths :  but  the  traps  were  so  set  near  blind 
tracks  in  the  wood  made  by  persons  or  by  sheep.    The  defendant's  game- 
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keeper  also  trailed  sheeps'  paunches,  rubbed  with  aanis  seed,  by  a  string,  at 
some  distance  round  about  the  traps,  (but  this  did  not  appear  lo  have  been 
done  from  the  highways,  or  after  the  plaintiff  came  to  reside  at  his  house,) 
in  order  to  draw  animak  to  them ;  and  the  defendant  allowed  2s.  6d.  for 
every  fox  or  badger^  and  1*.  for  every  dog  which  was  killed.  In  one  year* 
seven  dogs  had  been  taken  and  killed,  which  the  defendent  was  proved  to 
have  known  and  approved  of.  Catteswood  was  not  a  preserviq  for  game ; 
nor  did  the  whole  of  it  belong  to  the  defendant;  nor  was  any  board  put  up 
there  to  virarn  persons  of  the  traps  :  and  the  witnesses  stated  their  opinion, 
that  the  traps  could  not  safely  be  so  baited  and  scented  in  the  day  time  when 
dogs  were  commonly  passing  with  their  owners  through  the  wood;  and  that 
a  dog,  on  account  of  the  scent,  could  not  pass  along  the  public  paths  with- 
out danger  of  being  drawn  by  his  instinct  to  the  traps.  All  this,  which  had 
passed  before  the  plaintiff  came  to  reside  at  his  house,  was  continued  after- 
wards ;  and  at  different  times  within  the  lost  two  years  several  of  his  dogs 
had  been  caught  in  the  traps  which  were  baited  with  flesh ;  by  which  some 
of  them  had  been  much  injured  and  others  entirely  spoiled  :  and  some  of  the 
nraps  were  set  in  the  wood  so  near  to  the  plaintiff's  house,  that  the  bait- 
ing and  the  annis  seed  might  be  scented  by  his  dogs  which  were  kept 
there. 

Dauncey  and  Abbott  were  heard  very  shortly  in  support  of  the  ver- 
dict ;  tha  Court  being  desirous  of  hearing  the  grounds  of  objection  against 
iL 

The  Attorney'GenerdLy  Garrow,  (and  C  F.  WiUiams,)  in  support  of  the 
rule,  after  observing  that  the  time  of  the  trailing  round  the  traps  was  not 
distinctly  marked  in  the  report :  and  that  in  fact  it  had  happened  a  long 
time  before  the  plaintiff's  dogs  were  caught  (which  were  not  denied  ;)  and 
there  was  no  evidence  that  the  traps  were  purposely  set  to  catch  the  plaintiff's 
dogs ;  contended  the  defendant  had  a  right  to  set  the  traps  in  his  own  ground, 
and  to  bait  them,  for  the  purpose  of  catching  vermin  ;  and  that  he  was  not 
answerable  if  the  dogs  of  other  persons  unlawfully  trespassing  on  bis  grounds 
were  caught  in  the  traps.  The  owners  of  dogs  had  only  a  right  that  the 
dogs  should  pass  along  the  highways,  with  some  person  to  attend  them  and 
restrain  them,  if  such  was  their  instinct,  from  hunting  the  woods  in  quest 
of  game.  If  indeed  the  defendant  had  placed  the  traps  so  near  any  of  the 
public  paths  that  a  dog  going  along  there  with  his  master  must,  notwithstand- 
ing reasonable  care  of  the  master,  in  all  probability  be  drawn  into  them,  the 
defendant  would  be  liable ;  and  so  he  would,  if  he  used  means  for  the  purpose 
of  decoying  them  to  the  trap :  but  here  the  traps  were  set  for  the  lawful 
purpose  of  catching  vermin  in  the  defendant's  own  ground  ;  and  if  the  own- 
er of  a  dog  likely  to  traverse  a  wood  in  quest  of  game  will  carry  him,  or 
suffer  him  to  trespass,  there,  without  restraint,  he  must  take  the  conse- 
quences. 

Lord  Ellbnborough,  C.  J.  It  appears  by  the  evidence  reported,  that  the 
traps  were  placed  so  near  to  the  plaintiff's  court  yard  where  his  dogs  Were 
kept,  that  they  might  scent  the  bait,  without  committing  any  trespass  on 
the  defendant's  wood.  Every  man  must  be  taken  to  contemplate  the  proba- 
ble consequences  of  the  act  he  does.  And  therefore  wJien  the  defendant 
caused  traps  scented  with  the  strongest  meats  to  be  placed  so  near  to  the 
plaintiff's  house  as  to  influence  the  instinct  of  those  animals,  and  draw  them 
irresistably  to  their  destruction,  he  must  be  considered  as  contemplating  this 
probable  consequence  of  his  act.  That  which  might  be  taken  as  general  evi- 
dence of  malice  against  all  dogs,  coming  accidentally  within  the  sphere  of 
the  attraction  which  he  had  placed  there,  must  surely  be  evidence  of  it 
against  those  in  particular  which  were  placed  nearest  to  the  source  of  attrac- 
tion, and  within  the  constant  influence  of  it.  What  difference  is  there  in 
reason  between  drawing  the  animal  into  the  trap  by  means  of  his  instinct 


144  CASES  IN  HILARY  TERM 

which  he  cannot  resist,  and  potting  him  there  by  manaal  force  ?  If  a  man 
knowingly  keep  a  dog  accustomed  to  bile,  and  any  person  coming  by  chance 
in  his  way  be  bitten,  an  action  lies  against  the  owner,  though  he  bad  no  mal- 
ice against  the  particular  individual.  Here  there  is  evidence  that  thie  defend^ 
ant's  purpose  in  setting  the  traps  was  to  catch  dogs  in  general,  as  well  as 
vermin ;  for  he  afterwards  recompensed  his  servant  for  dogs  taken  in  the 
traps.  The  rule,  therefore,  amnis  ratihabitio  retro  trahitur  et  mandato  (gqui- 
paratur,  applies  to  this  case.  Without,  therefore,  considering  what  had  hap- 
pened before  the  plaintiff  came  to  his  residence  in  the  defendant's  neighbor- 
hood ;  when  he  did  come,  he  came  to  a  place  where  the  mischief  existed,  and 
continued  to  operate  within  the  sphere  where  he  might  lawfully  have  his 
dogs,  and  which,  in  fact,  did  afterwards  operate  upon  them  to  the  plaintiff's 
prejudice. 

Grose,  J.  I  think  there  is  evidence  that  the  defendant  meant  to  set  the 
traps  for  dogs  as  well  as  other  animals  :  because  when  dogs  were  caught  in 
them,  he  rewarded  his  game-keeper  at  the  rate  of  so  much  a  head.  This 
therefore  was  fit  evidence  to  be  left  to  the  jury  of  his  intention  to  catch  the 
plaintiff's  dogs  as  well  as  others.  It  is  true,  that  the  traps  were  set  in  his 
own  ground ;  but  a  man  must  not  set  traps  of  this  dangerous  description  in  a 
situation  to  invite  his  neighbour's  dogs,  and  as  it  were  to  compel  them  by 
their  instinct  to  come  into  the  traps. 

Lawrence,  J.  There  is  no  evidence  of  the  defendant's  having  trailed 
round  the  traps  while  the  plaintiff  was  residing  at  his  house  near  the  wood  ; 
but  there  is  evidence  of  the  traps  having  been  baited  after  be  came  to  reside 
there :  and  this,  so  near  to  the  plaintiff's  house  as  to  draw  his  dogs  to  them  by 
their  scent.  The  very  object  of  baiting  traps  is  to  draw  animals  towards 
them  by  their  instinct  from  the  course  they  are  pursuing  ;  when  therefore  the 
defendant  placed  his  traps  so  baited  in  a  situation  so  near  to  the  plaintiff's 
house,  as  that  his  dogs'kept  there  might  scent  the  bait,  he  must  be  taken  to 
have  contemplated  the  natural  consequence.  He  did,  therefore,  in  the  words 
of  the  declaration,  entice  the  plaintiff's  dogs,  &c. 

Lb  Blanc,  J.  The  only  question  now  is,  whether  the  evidence  sustains  the 
verdict.  If  a  man  will  put  traps  baited  in  places  so  near  the  highway  as  that 
dogs  passing  along  there  will  probably  be  attracted  by  the  scent  into  the  traps; 
that  is  evidence  that  he  does  the  act  for  the  purpose  of  catching  any  dogs 
that  may  happen  to  pass  along  there.  When  the  evidence  is,  that  before  the 
plaintiff  came  to  reside  at  his  bouse,  the  defendant's  gamekeeper  used  to  trail 
meat  rubbed  with  annis  seed  round  about  the  traps ;  it  is  plain,  that  the  intent 
was  to  attract  all  animals  whose  instinct  was  governed  by  the  scent  into  the 
traps.  Then,  after  the  plaintiff  came  to  reside  at  his  house,  the  placing  these 
baited  traps  so  near  to  the  plaintiff's  premises  where  he  kept  his  dogs  as  to 
attract  them  by  the  scent,  must  be  evidence  to  go  to  the  jury,  that  the  traps 
were  placed  there  for  that  purpose. 

Rule  discharged. 
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Barker  i^.  Blakes. 

»  East,  288.    Feb.  1,  1808. 

1.  It  it  BO  breach  of  neotrality  for  a  nentral  ihtpto  carry  enemy**  property  from  ile  own  to 
the  enemy 'fconntry;  the  veyaie  and* commerce  not  beincof  an  hostile  description,  nor  oth- 
erwiae  expressly  or  impliedly  forbidden  by  the  law  or  policy  of  this  coantry,  though  the 
aeatral  thereby  iDbjpct  his  snip  to  be  detained  and  carried  into  a  British  port  for  the  pur- 
pose of  search.  And  therefore  H  BrUish  iJinderwriter,  after  condemnation  of  the  enemy's 
goods  foand  on  board,  and  liberation  of  the  ship  and  the  rest  of  the  cargo,  ia  liable  to  the 
nentral  owner  of  goods  insured  in  the  sam^  ship  whose  voyage  waa  so  bterropted ;  either 
as  for  a  total  loss,  if  notice  of  abandonment  upon  the  loss  of  the  voyage  be  given  in  reas- 
onable time;  or  for  an  average  loss,  if  soch  notice  be  given  out  of  tmie. 

2.  Where  a  nentral  ship  from  Jimtrica  to  Havre  was  so  detained  and  broo^t  into  a  Briti$k 
port;  and  pending  proceedings  in  the  Admiralty  the  king  declared  H^vrc  in  a  state  of 
blookade,  by  which  the  further  prosecntion  of  the  voyage  waa  prohibited;  this  was  held  a 
total  loss  of  the  voyage,  which  entitled  the  neutral' assured  to  abandon.     Rut, 

8  The  blockade  of  Havre  having  been  publicly  notified  here  on  the  6th  of  Sept.  and  no  no- 
tice of  abandonment  given  till  the  14tn.  of  Oct  nor  any  ezcnse  substantiated  for  not  giving 
it  sooner  for  want  of  competeni  authority  before,  nOr  any  new  authority  shewn  for  giving 
it  then;  held  that  the  notice  was  out  of  time  :  and  this,  though  the  plaintiff  *s  agents  in  tbii 
.country  had  no  notice  till  the  17th  of  October  of  the  decree  for  restoratk>n  of  the  ship  and 
goods  in  questmn,  which  bad  been  pronounced  on  the  8th  of  October, 

THIS  was  an  action  on  a  policy  of  insurance  on  a  quantity  of  oil  by  th« 
ship  Hannah^  at  and  frpm  NewYork  to  Havre  de  Grace,  dated  the  4th  of 
August  1903 ;  which  was  tried  before  Lord  EUenborougK  G.  J.  at  the  sit* 
tings  at  Guildhall  af\er  Hilary  term  1807,  when  a  verdict  was  found  for  the 
plaintiff  for  45/.  2$,  Sd.y  subject  to  the  opinion  of  this  Court  on  the  following 
case : 

The  insurance  was  effected  on  behalf  of  the  plaintiff,  an  American  dtizen 
resident  in  America,  and  the  proprietor  of  the  oil.  The  defendant  subscribed 
the  policy  for  lOOZ.  The  oil  was  of  greater  value  than  the  amount  of  all 
the  insurances  made  upon  it.  The  ship  Hannah  was  an  American  ship, 
duly  documented,  and  sailed  from  Neio  York  on  ^he  voyage  insured  on  the 
4th  of  July  1803,  with  the  oil  on  board ;  and  on  the  I7th  of  August  follow- 
ing was  arrested  in  latitude  49  degrees  North,  longitude  8  degrees  West,  (be- 
ing in  the  course  of  the  voyage,)  by  The  True  Blues,  a  Brituh  privateer,  and 
sent  into  Bristol,  where  she  arrived  on  the  30th  of  the  same  month.  Havre 
de  Grace  is  in  latitude  49  degrees  Ndrth,  longitude  six  minutes  East.  On 
the  21st  of  June  1903,  the  following  decree  was  issued  by  the  French  Gov* 
emroent,  '*  That  from  thenceforth  there  shall  not  be  received  into  any  of*  the 
**  ports  of  the  French  republio  any  colonial  commodity  coming  from  English 
"  colonies,  nor  any  goods  coming  directly  or  indirectly  from  England"  "  Con- 
seqnently,  all  goods  and  merchandize  of  English  manofacture,  or  comings  from 
•*  English  colonies,  shall  be  confiscated."  On  the  6th  of  Sept,  1803,  the 
British  Government  declared  the  port  of  Havre  to  be  in  a  state  of  blockade ; 
and  such  blockade  has  continued  ever  since.  The  ship  and  cargo  were  libel- 
led in  the  Court  of  Admiralty  by  the  captors ;  and  on  the  8th  of  October  Mr 
lowing  the  ship  and  the  oil  in  question,  and  the  rest  of  the  cargo,  were,  by  a 
sentence  of  that  Court,  ordered  to  be  restored  to  the  use  of  the  owners ;  sub- 
ject to  the  payment  of  freight  and  expences,  but  without  ciDsts  or  damages ; 
except  one  box  of  books,  which  was  condemned  as  French  property ;  and  69 
hogsheads  of  bark,  "and  3A46  potinds  of  whalebone,  which  were  then  reserved 
for  further  proof,  and  were  afterwards  condemned  as  lawful  prize  by  the  fol- 
lowing sentence.  ^  Hannah,  Augustus  Ryan,  9th  Nov,  1604.  m  further 
**  proof  having  been  exhibited  of  the  property  of  63  hogsheads  of  bark,  and 
**  3646  lb.  of  whalebone  ;  and  the  Judge,  at  the  petition  of  Bog,  on  motion  of 
**  counsel,  by  interlocutory  decree,  condemned  the  said  goods  as  good  and 
''  lawful  prize  to  Edvoard  Vincent  Pait/,  commander  of  the  private  ship  of  w(^c 
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"  True  Blue,  in  sight  of  his  majesly's  ship  of  war  Phoenix,  Wm.  Baker,  Esq. 
"  commander."  On  the  14th  of  October  1803,  the  plaintiff's  agents  in  this 
country,  who  had  effected  the  policy,  abandoned  the  oil  in  question  to  the  de« 
fendant  and  the  other  underwriters,  in  proportion  to  their  respective  inter- 
ests. The  agents  of  the  plaintiff  were  apprised  of  the  detention  of  the  ves- 
sel, and  of  the  suit  in  the  Court  of  Admiralty,  soon  after  they  Tespe<^ively 
took  place  ;  but  were  not  parties  to  the  suit,  and  did  not  know  of  the  restora- 
tion of  the  vessel  and  cargo  until  the  17tb  of  October^  three  days  after  the 
abandonment.  The  plaintiff's  agents  afterwards  applied  to  the  captain  of  the 
ship  Hannah  to  reload  the  oil  and  convey  it  to  Havre,  which  he  positively  re- 
refused  to  do,  and  declared  that  he  should  sail  directly  to  New  York.  The 
ship  Hannah  cleared  out  at  Bristol  on  the  20ih  of  Decerkber  1803  for  New 
Yorkt  and  in  Jantiary  1804  sailed  for  that  place,  leaving  the  oil  in  question  at 
Bristol,  The  oil  was  afterwards  sold  in  this  country  by  agreement,  withqut 
prejudice  to  the  question  between  the  assured  and  underwriters,  to  the  best 
possible  advantage :  qind  the  loss  amounted  in  the  whole  to  452.  2^.  8d.  per 
cent,  of  which  the  freight  and  expeuces  of  restoration,  paid  under  the  sen- 
tence of  the  Court  of  Admiralty,  amounted  to  201.  I9s. ;  that  is^  the  freight 
alone  to  12  per  cent.,  the  expences  to  81.  I9x.  per  cent.  The  question  for  the 
opinion  of  the  Court  was.  Whether  the  plaintiff  were  entitled  to  recover  the 
whole,  or  any  and  which  of  the  said  aumst  If  the  Court  should  be  of  opin- 
ion that  he  was  entitled  to  recover  any  thing,  the  verdict  was  to  be  entered  ac- 
cordingly :  otherwise  a  nonsuit  was  to  be  enteried.  The  t:ase  was  argued  in 
last  Michaelmas  te'rm,  when 

Abbott  for  the  plaintiff  contended,  first,  that  the  insurance  was  lawful  at 
the  time  it  was  msuie,  being  upon  a  neutral  ship,  for  a  voyage  from  the  neu- 
tral's country  to  a  port  in  France,  which  it  was  lawful  for  the  neutral  to  make, 
though  France  was  at  enmity  with  us :  and  such  a  voyage  was  not  in  contra- 
vention of  any  law  of  this  country.  2dly,  That  the  loss  of  the  voyage^ 
which  entitled  the  assured  {o  abandon,  was  derived  from  the  original  act  of 
detention,  without  which  th^  ship  and  cargo  would  not  have  come  within  the 
prohibition  of  the  French  decree  of  the  26th  of  June  1803-;  not  would  the 
blockade  of  Havre  by  the  British  Government  on  the  6th  of  September  htlve 
operated  upon  the  voyage  insured.  Then,  even  admitting  that  it  was  lawful 
for  a  British  ship  to  bring  the  American  into  a  British  port  in  order  to  search 
for  enemy's  goods,  yet  it  was  not  unlawful  for  a  British  underwriter  to  insure 
the  neutral  against  the  loss  and  expences  consequent  on  such  injuriood  detention, 
after  the  ship  and  the  goods  in  question  were  restored  by  the  sentence  of  the 
Coart  of  Admiralty.  The  neutral  owner  is  in  no  fault  because  his  goods  are 
embarked  in  a  ship  in  which  enemy's  goods  are  also  loaded,  if  there  had 
been  English  goods  on  board  the  same  ship,  and  a  French  cruiser  had  stopped 
the  American  and  taken  her  into  another  port  where  the  English  goods  were 
seised  and  condemned,  and  the  others  liberated,  it  cannot  be  disputed  but,  thai 
^,he  underwriters  would  have  been  liable  to  indemnify  the  expences  incurred 
t>y  the  neutral.  The  cases  of  Furtado  v.  Bodgers,-^  Bos.  &  Pull.  191, 
Kellner  v.  Le  Mesurier,  4  East,  396,  and  Gantba  v.  Le  Mesurier^  lb.  407, 
which  were  insurances  of  enemies'  property  do  not  apply  i  and  in  Lubbock  v. 
FottSi  7  East,  451,  the  Court  seemed  to  think  that  an  insurance  against  Brit^ 
ish  capture,  seisure,  and  detention,  generally,  must  be  construed  as  extending 
only  to  cover  unlawful  capture,  ice, ;  or  that  even  extending  it  to  temporary 
lawful  detention,  without  any  fault  of  the  assured*  it  would  be  good.  2dly, 
He  contended  that  the  abandonment  was  in  time.  The  ship  and  cargo  were 
not  ordered  to  be  restored  till  the  Sth  of  October^  and  on  the  14th  the  plains- 
tiff's  agents  abandoned  the  gpoda  insured  to  the  underwriters,  three  days  be- 
fore they  knew  of  the  decree  for  restoration*.  That  the  vpyage  was  lost  is 
clear :  and  unless  it  were  necessary  for  the  assured  to  abandon  im«nediately 
after  notice  of  the  detention,  or  of  the  hlockade  of  Havre  by  our  gi^v^rnmest 
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on  the  6th  of  September,  there  seems  ne  reason  why  the  election  should  not 
be  open  to  his  agents  while  they  still  remained  ignorant  of  the  event. 

Searleitt  contra,  contended' first,  that  at  any  rate  the  plaintiff  could  only  re- 
cover for  a  partial  and  not  for  a  total  loss ;  the  abandonment  being*  out  of 
lime.  The  principle  tobe  collected  from  all  the  cases  is,' that  where  the'voy- 
sgfe  is  lost,  hut  the  property  is  saved,  the  ownecnmust  abandon,  if  at  all,  in  the 
fiist  instance ;  and  cannot  wait  to  see  whether  he  can  prosecute  the  voyage  to 
advantage,  and  afterwards  elect  to  abandon  whert  he  finds  be  cannot. «  And 
therefore  in  Anderton  v.  The  Royal  Exchange  Ctmpafty,  lb.  38,  where  '  no* 
tic«  of  abandonment  was  not  given  ti|l  18  days  aAer  notice  of  the  loss  by  the 
agent  of  the  assured,  it  was  held  too  late.  Now  here  the  vessel  was  detained 
on  the  17th  of  August;  and  takirig  that  to  have  put  an  end  .to  the  voyage, 
and  to  have  entitled  the  plaintiff's  agents  to  abandon,  they  did  not  abandon 
till  nearly  two  months  after.  But  if  the  blockade  of  Havre  on  the  6th  of 
September  be  the  event  to  be  looked  to  as  putting  an  end  to  the  voyage ;  that 
was  an  act  of  oar  own  Government,  aorainst  which  the,  underwriters  cannot  be 
taken  to  have  insured,  according  to  Hadkinson  v.  Robinson,  3  Boii.  &  Pull. 
388.  Neither  can  the  French  decree  of  the  21st  of  June  1803  be  considered 
as  a  peril  insured  against.  The  question  must  therefore  rest  on  the  ground 
of  the  original  detention  ;  and  if  that  put  an  end  to  the  voyage,  the  assur- 
ed  should,  without  waiting  for  events,  have  given'  immediate  notice  of 
abandonment  At  any  rate,  if  the  blockade  by  our  government  on  the  6th 
of  September  be  considered  as  a  new  contingency^  which  defeated  the  voy* 
•ge,  on  which  a  new  right  of  abandonment  attached,  notice  of  abandonment 
should  have  been  given  immediately  afterwards :  and  it«came  too  late  after  the 
decree  for  restoration  of  the  goods  on  the  8th  of  October,  But  2dly»  The  loss 
did  not  happen  from  any  risk  within  the  policy.  The  detainer  of  the  ship  was 
clearly  lawful,  and  some  of  the  goods  found  t>n  board  were  actually  condemned 
as  prize :  and  the  policy  does  not  extend  to  indemnify  the  assured  agamst  the  con- 
sequences of  a  legal  detention  by  a  BritM  captor.  The  law  knows  no  distinc- 
tion in  this  respect  between  the  owner  of  the  ship  and  the  owner  of  goods  on  board 
it.  The  latter  must  take  the  fate  of  the  ship  owner  with  respect  to  insurance. 
If  a  ship  be  not  sea-worthy,  or  be  warranted  neutral  and  do  any  act  to  break 
its  neutrality  ;  though  the  owner  of  goods  on  board  have  no  coritroul  over  the 
acts  of  the  ship,  and  be  in  no  fault,  his  insurance  is  equally  avoided.  Furtado 
V.  Rogers,  3  Bos.  &  Pull.  191,  was  the  case  of  an  insurance  from  Bayonne  to 
Martinique  and  back  again,  made  during  peace ;  and  on  the  breaking  out  of 
the  wiar  with  France  afterwards,  the  ship  was  captured  at  Martinique :  but 
the  ground  of  the  decision  there  was,  that  where  a  British  subject  insures 
against  capture  generally,  there  is  an  implied  exception  of  capture  by  the  au- 
thority of  our  own.ieovernment,  though  subsequently  given.  KeUmr  v.  I> 
Mesurier,  4  East,  396,  followed  upon  the  same  ground.  The  capture  of  any 
neutral  can  only  be  justified  by  the  subsequent  condemnation  ;  and  the  captor 
acts  at  the  peril  of  disproving  the  neutrality,  or  shewing  some  just  ground 
whereby  the  privilege  is  forfeited  by  on  act  done  in  prejudice  of  the  belliger- 
ent. If  a  neutral  ship  act  in  aid  of  the  enemy  by  protecting  his  goods,  and 
it  be  lawful  for  a  British  ship  to  seize  the  neutral  and  bring  her  into  port  for 
the  purpose  of  search,  and  the  event  justify  the  seizure ;  it  is  as  much  against 
public  policy  to  suffec  a  British  subject  to  insure  against  such  seizure  and  the 
necessary  consequences  of  it,  as  to  insure  against  the  'oaptnre  of  an  enemy's 
ship.  This  question  did  riot  occur  in  Lubbock  v.  Potts,  7  East,  451,  and  what 
fell  from  the  Court  incidentally  in  the  course  of  the  argument  must  be  taken 
with  reference  to  the  case  in  judgment,  which  was  that  of  a  British  ship  in- 
sured against  British  detention,  &c.  by  which  the  Court  seemed  inclined  to 
understand  illegal  detention  ;  or  at  least  legal  detention^  which  was  only  tem- 
porary, but  which  might  occasion  the  loss  of  the  market. 

Abbott  in  reply.  .  As  to  the  question  of  timely  abandonment ;  there  is  no 
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precise  period  for  it ;  the  law  only  requires*  it  sboald  be  made  within  a  rea^s 
sonable  time.  Now  till  the  6tb  of  September^  when  Havre  was  declared  to 
be  blockaded,  the  assured  might  have  intended  to  pursue  the  voyage  when  the 
ship  and  cargo  were  liberateid :  but  the  blockade  was  a  new  and  unforeseen 
occurrence  arising  out  of  the  detention  of  the  ship ;  and  the  question  is  whe- 
ther it  were  unreasonable  to  wait  after  that  till  the  14th  of  October  before  the 
notice  to  abandon  was  given :  for  as  to  the  French  decree,  it  was  then  doubt- 
ful whether  it  would  be  deemed  to  apply  to  a  neutral  who  was  forced  into  an 
enemy's  port.  As  to  the  last  and  principal  point,  Kellner  V.  Le  Mesurier  was 
certainly  decided  on  the  ground  of  its  being  enemy's  property  ;  for. the  plain- 
tiff declared  on  a  loss  by  capture  as  prize  by  the  fUng  ;  and  this  was  relied 
on  in  the  judgment  there  given.  .4  East,  .402.  And  all  the  cases  where  the 
objection  has  been  sustained  in  the  case  of  a  neutral  were  founded  upon  un- 
lawful acts  done  by  the  neutral ;  which  distinguishes  those  cases  from  the 
present*  Suppose  the  enemy  was  blockading  a  port  of  this  kingdom,  and  a 
nsuoral  in  attempting  to  force  the  blockade  was  taken ;  though  the  loss  would 
be  by  his  own  set,  yet  a  Briiisk  underwriter  would  be  liable.  If  the  objec- 
tion were  to  prevail  on  the  general  ground  in  this  case,  it  would  in  effect  be 
declaring,  that  any  insurance  of  neutral  goods  from  a  neutral  to  an  enemy's 
country,  though  in  a  neutral  ship,  was  illegal. 

The  Courts  from  the  extensive  consequences  involved  in  the  determination 
of  the  general  question,  wished  to  have  had  the  case  argued  again ;  but  un- 
derstanding that  the  value  of  the  property  was  inconsiderable,  and  that  the 
parties  were  disir^clined  to  incur  any  further  expence,  they  said  they  would 
consider  of  it,  and  giv^  their  opinion  another  time.     And  now, 

Lord  Ellbnborougb,  C.  J.  delivered  judgment. 
.   This  was  an  action  on  a  policy  of  insurance,  dated  the  4th  of  Augvst 
1S03,  on  a  quantity  of  oil  belonging  to  an  Atnerican  proprietor,  shipped  on 
board  an  Ameritam  ship,  the  Hannah^  on  a  voyage  at  and  from  New  Yarfc  to 
Havre  de  Grace.    [After  stating  the  case,  his  Lordship  proceeded.] 

The  whole  amount  of  loss  claimed  on  the  part  of  the  plaintiff  is  461.  2$, 
8J.,  consisting  of  201.  19f.,  the  freight  and  expences  paid  under  the  sentence 
of  the  Court  of  Admiralty,  and  241,  3$.  Sd.  the  difference,  I  presume,  between 
the  invoice  value  of  the  oil  in  America^  and  the  proceeds  of  the  sale  here. 
The  defendant  contends,  that  the  plaintiff  is  at  any  late  not  entitled  to  recover 
the  latter  item  of  loss ;  his  claim  thereto  being  merely  founded  on  an,  aban- 
donment which  was  not  made,  as  the  defendant  insists,  in  due  time.  But 
he  further  contends,  that  the  plaintiff  cannot  by  law  recover  at  all,  even  to 
the  extent  of  the  avenge  loss  of  his  freight  and  expences,  under  this  policy; 
and  that  to  allow  of  such  a  recovery  would  be  to  allow  of  an  indemnity  being 
afforded,  through  the  medium  of  British  insurance,  to  neutrals,  acting  in  con- 
travention of  the  interests  and  policy  of  Great  Britain,  in  the  carrying  df 
the  goods  of  its  enemies.  Thai  in  so  doing  the  neutral  had,  in  effect,  violated 
the  duties  of  bis  neutrality,  and  assumed  a  hostile  character  in  respect  to  this 
country.  But  it  doea  not  appear  to  us,  that  this  general  objection  to  the 
plaintiif's  right  to  recover  is  well  founded.  The  American  was  at  liberty 
to  pursue  his  co'nmerce  with  France,  and  to  be  the  carrier  of  goods  for 
French  subjects ;  at  the  risk,  indeed,  of  having  bis  voyage  interrupted  by  the 
goods  being  seized  :  or  of  the  vessel  itself,  on  board  of  which  they  were,  be- 
ing detained'or  brought  into  Britieh  ports,  for  the  purpose  of  search  :  but  the 
mere  act  of  carrying  such  enemies'  goods  on  board  bis  vessel  constituted  no 
violation  of  neutrality  on  the  part  of  the  Amirican  ;  nor  did  the  arrest  and  de- 
tention of  his  vessel,  tor  the  purpose  of  search  and  eventual  condemnation  of  the 
goods  which  might  be  found  on  board  belonging  to  the  enemy,  form  any  breach 
of  our  duty  towards  the  American.  The  indemnity  sought  under  the  policy 
in  this  rase  is  not  an  indemnity  to  an  enemy,  or  to  a  neutral  forfeiting  his 
neutrality  by  an  act  hostilely  done  by  him  against  the  interests  of   Greo^ 
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Britain;  bat  an  indemnity  to  a  neutral,  as  Bucb,  against  the  c6nse> 
quences  of  an  act  innocently  and  allov\'abIy  done  by  him  in  the  eiercise 
of  bis  own  neutral  rights ;  and  as  innocently  and  allowably  to  a  certain  de- 
gree controuled  and  interrupted  on  our  part,  in  the  exercise  of  our  rights,  as 
belligereuts,  against  enenoies'  property  found  on  board  the  ship  of  a  neiiiraL 
These  rights,  though  they  are  in  a  degree  adverse  to  each  other, do  not,  there- 
fore, in  the  exercise  of  theni,  necessarily  place  either  party  in  the  situation  of 
an  enemy  to  the  other.  The  various  competitions  for  commercial  advantage 
and  superiority,  which  take  place  between  different  nations  ;  their  mutual  e)[- 
clusions  of  each  other  by  their  respective  municipal  regulations ;  are  so  many- 
acts  of  adverse  policy  and  conflicting-  rights,  exercised  towards  each  other; 
but  they  occur  witbout  producing  any  breach  of  national  amity.  And  it  has 
never  yet,  in  any  instance,  that  1  am  aware  of,  been  held  a  breach  of  implied 
duty  in  the  subjects  of  either  state  to  lend  their  assisUince  by  insurance  or 
otherwise  to  such  rival  or  exclusive  commerce  or  interests  of  the  other.^  Cases 
of  express  public  prohibition,  and  that  degree  of  assbtance  to  enemies  which 
constitutes  a  society  in  war  again^^t  any  particular  state,  fall  of  course  under  a 
different  consideration,  and  are  necessarily  to  be  understood  as  interdicted  sub- 
jects of  insurance  in  every  country  to  which  this  species  of  contract  is  known. 
The  voyage  and  commerce,  therefore,  in  the  course  of  which  the  vessel  carry- 
ing the  goods  insured  was  in  this  case  .engaged,  not  being  either  of  a  hostile 
description,  nor  in  any  other  way  expressly  or  impliedly  forbidden  by  the  law 
or  pplicy  of  this  country,  the  general  objection  to  the  plaintiff's  recovering  ^t 
all  under  this  policy  of  insurance  falls  to  the  ground(l).  Which  brings  the 
case  under  our  consideration  to  this  point.  Whether  the  plaintiff  be  entitled, 
Under  the  cirdumstahces,  to  recover  as  for  a  total  loss,  or  for  the  freight  and 
expences  adji^dged  by  the  Court  of  Admiralty  to  be  paid,  as  an  average  loss 
only.  .  * 

In  order  to  entitle  himself  to  recover  as  for  a  total  1oss,-the  plaintiff  must 
establish  two  things  :  First,  that  a  loss  of  the  voyage  (the  only  description  of 
loss  which  can  l)e  contended  for  in  this  case,  as  the  goods  themselves  have 
been  ordered  to  be  restored,  and  are  capable  of  being  so.)  was  occasioned  by 
the  detention  in  question,  which  continued  until  and  after  the  blockade  took 
place,  which  rendered  the  proseruticm  of  the  voyage  to  Havre  no  longer 
practicable :  and,  secondly,  (supposing  a  loss  so  occasioned  to  be  a  total  loss, 
"  by  detention,"  within  the  policy  ;)  that  the  abandonment  of  the  goods  was 
made  in  due  time.  And  thinking,  as  we  do,  that  the  impossibility  of  prose- 
cuting the  voyage  to  the  place  of  destination,  which  arose  during  and  in  con- 
sequence of  the  prolonged  detention  of  the  ship  and  cargo,  may  be  properly 
considered  as  a  loss  Of  the  voyage  ;  and  such  loss  of  voyage,  upon  received 
priociples  of  insurance  law,  as  a  touil  loss  of  the  goods  which  were  to  have 
beea  transported  in  the  course  of  such  voyage{2) ;  provided  such  lo^s  had 
been  followed  by  a  sufficiently  prompt  and  immediate  notice  of  abandonment. 
We  are  of  opinion,  however,  upon  the  authority  of  the  cases  adverted  to  in 
the  argument,  that  thisabandoment  which  was  made  on  the  14th  of  Oct,  1803, 


(1)  Vide  Muller  v.  TkOApfOn,  2  CumpU  blO. 

(2)  ThaCan  actual  bloekaHt  of  the  destined-  port  ii  a  rafficient  groond  of  abandonment, 
■ee  Schmidt  v.  TTu  United  Inturmnct  Company ^  1  Jobna.  2149.  Symond§  v.  T^e  Union 
fnturance  Company^  4  Dall.  417.  8.  C  2  Condy'a  Marah.  564  a.  ace  Craig  4r  "'•  v.  T*he 
UitiUti  Inturancf  Company^  6  Jobna.  226.  itmb.  Bnt  a/atrr  of  capture  U  not.  Lubbock 
V  Rowcroft,  5  Eap.  60..  Hadkinton  y.  Robin90n^^  Boa.  &  Poll.  888.  Fottcr  if  ai.  v. 
Chriitiei  II  East  305.  Blaekenhngen\.  The  London  Jiiiuranee  Company,  1  Campb.  454. 
Xing  r,  Delaware  tmurance  Company,  \  Coody'a  Marab.  81.6.  Rirkardeon  4' a/*  ▼• 
Marine  Insurance  Company,' $  Maas.  Kep.  102.  Cook  v.  Essex  Insurance  Company,  Id. 
122.  Amory  ^  at,  v.  Jo/ien,  Id.  818.  I«et  v.  Oray,  7  Man.  Rep.  349.  Ctaig  r.  The 
United  Insurance  Company t  6  ioboa  226. 

*[3ee  atao^  OgJen  v.  JV*.  Y.  Firemen  Insurance  Company,  10  Jobm.  177.  S.  C.  in  error 
12  do.  26.— W.] 
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abore  fire  weeks  after  the  blockade  of  Havre  had  be^n  pubKcIy  notified ;  the 
latest  event  to  whick  the  loss  of  voyage  is  capable  of  being  referred  ;  was  not 
made  within  those  reasonable  and  co?enient  limits  of  time  which  the  law  aN 
lows  for  this  purpose*  And  it  is  to  be  observed,  that  no  excuse  for  the  late-  . 
ness  of  the  abandonment  is  ofTered  on  the  ^ore  of  any  want  of  competent 
powers  in  the  parties  making  the  absndonment :  as  they  do  not  appear  to  have 
bee/i  furnished  with  any  other  powers  for  this  purpose  at  last,  than  what  they 
must  be  supposed  to  have  originally  posses^d,  if  they  ever  had  any(.l).  The 
loss  in  question  must,  therefore,  for  want  of  a  timely  Idotice  of  abandonment, 
be  regarded  merely  as  an  average  loss :  and  the  vera  let  must  of  course  be  re- 
stricted to  the  sum  of  20Z.  19^  the  amount  of  the  freight  and  expences  to 
which  the  assured  was  subjected  by  the  sentence  of  the  Court  of  Admiralty. 
Judgment  for  that  sum,  and  no  more,  must  be  given  accordingly. 


The  King  9.  The  Inhabitants  of  Ripon. 

0  Eait,  295.    Feb.  8,  1808. 

An  Indentnre  binding  an  i^dnlt  as  an  apprentice,  which  wai  not  execnted  bjr  herself,  bat 
only  by  her  fitther-in-Uw;  and  tbe  master,  ihoogh  with  her  consent  does  not  constitute 
her  an  apprentiae;  and  conse^etttly  no  Mttlement  can  be  gained  by  her  onder  soch  ia- 
denUrt. 

.TH£  sessions,  on  a{>peal,  quashed  an  order  of  justices,  for  removing  £2i- 
nor  Farton,  a  pauper,  from  the  township  of  Ripon  in  the  West  Riding  of  the 
county  of  Yarkf  to  the  parish  of  Darlington  in  the  county  of  Durham  ;  Sub- 
ject to  the  opinion  of  this  Court  on  the  following  case  : 

The  pauper  Elinor  Porton^  being  23  years  of  age,  was  put  apprentice  by 
her  father-in-law  with  her  own  consent,  to  one  Husbands  in  Hunton.  She 
was  present  at  the  making  of  the  agreemeht ;  but  the  indenture  was  only  ex- 
ecuted by  the  master  and  her  father-in-law,  but  not  by  herself;  neither  was  it 
ever  tendered  to  her  for  that  purpose,  though  she  lived  under  it  with  her  mas- 
ter for  nes^rly  12  months  in  Hunton,  The  Sessions  were  of  opinion  that  she 
gained  a  settlement  in  Hunton, .  But  when  the  case  was  called  on 

The  Court  asked  whether  it  were  possible  to  maintain  this  to  be  a  compe- 
tent binding  of  an  aduli  who  was  no  party  to  the  indenture  ?  The  relation  of 
master  and  apprentice  did  not  exist. 

(1>  That  where  there  is  a  tMchnieai^  bat  not  an  actaal  total  loss,  the  assured  roast  give , 
notice  of  abandonment  within  a  reasonable,  and  what  shall  be  considered  a  reasonable  time 
for  this  purpose,  see  Mitchell  ^  at.  ▼.  Eiit,  1  Term  Rep  618, 4.  616.  Allwoodrj Htnktll^ 
Ptork,  172.  Marsh.  688.  AmUrmn  4r  al.  v.  Th/e  Royal  Exehangf  Jtnuranet  Company^ 
1  East«  88.  JTs/Zy  if  al.\,  Walton^  2  Campb.  166.  Liver  more  v.  The  ,Af}iwbi»ryport  Intur* 
ance  Company^  1  Maas.  Rep.  264.  Livingston  ▼,  H<uiie  4r  al*  Opin.  in  Mayor's  Coart,  N. 
Y.  77.     B^li  V.  Beveridge,  4  Dall.  273.     1  Binn.  62  n.(a). 

Bui  wfaere  there  is  an  actual  tot^l  loss,  no  abandonment  is  necessary;  or  if  made,  it  may 
Ibe  mode  and  notice  given  at  Any  time  while  the  loss  conttnaes  total.  Earl  ▼.  Shaw,  1 
JAos.  Ca.  818.  317.  Roget  v.  Thureton,  2  Johns..  Ca.  248.  Bordee  v.  HallaU,  I  Cainea 
448«  460.  Lawrence  v.  Sebor,  2  Caines  208.  SiHnbaek  v.  ThM  ColuinHan  Ineurance 
Comfany,  2  Caines  182,  affirmed  in  the  Court  of  Errors,  2  Cainea*  Ca  in  err,  161,  174. 
Tomw.  jflitfA,  8 Caines  250.  Saydam  4r  ol.  v.  The  Marine  Insurance  Company t  1  Johna. 
181.  Gracie  v.  The  JVew  Yprk  Insnrance  Company^  8  Johns.  246.  BoMen  v.  The  Dela* 
wire  Jnmrance  Company,  4  Binn.  480.  Brown  ▼.  I%e  Phanix  Insurance  Company,  4 
Binn.  446.* 

*[  Under  ordinary  circumstances,  a  Yeesel  cannot  be  abandoned  as  forn  eonstrnotirs  or 
technical  total  loss,  on  the  ground  of  the  inability  of  the  tnaster  to  obtain  funds,  to  mako 
oocessary  repairs,  where  the  owner  isoharceakle  with  want  of  ordinary  prudence  in  famish- 
ing fundt,  or  credit,  and  especially  where  nt  baa  deprived  the  master  of  the  nMona  ordi- 
narily posoeaaed  by  him  to  obtain  funds  or  credit.  Amor*  Inl^  Co,  v.  Ogden,  20  Wend. 
287.-.W.1 
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Park  aod  HuUockf  who  where  to  have  argued  in  support  of  the  order  of 
Bsions,  admitted  that  they  jcoold  not  support  it. 
Dampief  and  Scarlet  eonura. 

Order  of  sessions  quashed. 


'  Robinson  qui  tarn  v.  Garthwaite. 

9  Eait,  296.    Fab.  1,  1898. 

A  captain  in  tba  militia  recaiviog  hts  paj  and  contingent  allowancaa,  before,  hit  qnaIi6catioii 
waa  properly  anthenticated,  ta  not  executing  any  power  directed  bj  ihe  militia  act  of  the 
49  G.  8  e  90  to  be  execoted  foj  captains,  aoaa  to  bring  htm  within  the  penalty  of  the  14th 
elaiie;  the  receipt  of  aach  pay  andallowanoei  not  being  provided  for  bv  that  atatote,  even 
if  any  other  than  acta  or  miUtary.diaipline  were  intended  to  be  s6  proliibited.  Thoogh  m 
penal  action  be  remoTed  oot  of  the  proper  county  into  another  Tor  trial,  yet  thecaase  of 
action  must  atill  be  proved  to  have  happened  within  the  proper  connty  where  the  venae  ia 
bid. 

IN  debt  for  penalties,  of  lOOZ.  alleged  to  have  been  incurred  by  the  defend- 
ant under  the  militia  act  of  the  46  Geo.  3.  c.  90.  s.  14,  the  4th  count  of  the 
declaration,  on  which  the  plaititiff  took  a  verdict,  stated  that  the  defendant,  a 
captain  in  the  2d  royal  Surrey  regiment  of  militia,  executed  certain  powers 
directed  by  the  statute  to  be  executed  by  captains,  viz.  by  acting  as  a  captain 
in  the  said  militia,  without  having  delivered  in  such  s^cific  description  of 
his  qualification  as  is  required  by  the  statute,  wherebT»  oec.  The  venue  was 
laid  in  the  county  of  the  town  of  Kingiton  upon  Htdl,  and  the  cause  was 
tried  at  York  before  Chambrej  J.  when  it  appeared  that  the  defifendant  was  du- 
ly qualified  to  hold  his  commission  as  a  younger  son  of  a  person  seised  of  en 
estate  of  above  6002.  a-year,  but  in  the  first  description  of  his  qualification  sent 
in  to  the  clerk  of  the  peace,  as  required  by  s.  6.  and  12,  of  the  act,  there  was 
a  defect  in  omitting  to  state  the  parishes  wherein  the  estate  was  sittiated^ 
which  was  afterwards  rectified  by  sending  in  a  proper  description  of  them. 
The  plaintiff  however  proved,  that  prior  to  the  mistake  being  rectified,  the 
defendant  had  acted  as  captain  upon  the  parade,  and  at  the  guard-house,  and 
had  also  sat  as  president  of  a  court  martial :  but  it  appearing  afterwards  that 
these  acts  were  all  done  in  the  county  of  York  where  the  trial  was  had  under 
the  Stat.  38  Geo.  3.  c.  62.  and  not  within  the  county  of  HvU  where  the  ve* 
nue  was  laid,  the  learned  Judge  held  that  they  could  not  be  received  in  evi« 
deoce ;  for  though  as  to  the  latter  instance,  the  sentence  of  the  court  martial 
was  afterwards  read  and  executed  at  the  citadel  in  HuU,  yet  the  defendant 
was  not  proved  to  have  been  present  tbercT  upon  the  occasion.  The  only  act 
preved  to  have  been  done  by  the  defendant  in  Jiull  previous  to  the  completion 
of  his  qualification,  and  which  was  contended  to  be  the  execution  of  a  power 
directed  by  the  statute(a).  to.be  executed  by  capUiins,  wa?  the  receipt  of  hit 
pay  and  contingenf  aUmpancee^  as  captain,  at  a  bankiifg  house  in  HttU.  And 
on  this  a  verdict  was  taken  for  the  plaintiff  <»  the  4th  count,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit. 

Park,  in  the  last  tibrm,  ikioved  for  a  rule  for  entering  a  nonsuit,  on  the 
ground  that  the  receipts  of  the  defendant's  pay  and  contingent  allowances 
was  not  the  execution  of  any  poiper  directed  by  the  statute,  as  no  provision 
was  .therein  made  for  any  such  payment;  even  if  the  act  of  receiving  money 
could  be  considered  as  the  exercise  of  a  power.  He  also  moved  in  arrest  of 
judgment,  becifuae  it  was  not  staled  in  the  declaration  in  what  way  the  defend* 

(a)  Sect  14.  eiHiela,  "  That  if  any  penonahall  «seoit»any  ei  the  powers  herabv  direeU 
**  ed  to  be  eKOCoted  by  captaina,  QOt  being  ooalifiod  aa  aroreaaid,  or  withont  having  delivered 
"  IB  each  apecific  deacriptioo  of  hii  qoalifioation  aa  before  reqaired,  lie.  he  ifaaU  forfeit 
« 100/."  He. 
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ant  had  acted  as  captain  ;  so  that  he  bad  no  notice  what  he  was  to  answer ; 
and  this  too  in  a  penal  action.  A  rule  nisi  was  granted  on  both  points ;  which 
came  on  now  to  be  discussed  ;  when,  after  hearing  Topping  and  Bidutrdson^ 
who  shewed  cause  against  the  rule, 

The  C<mrt(a)  were  clearly  of  opinion  that  the  rule  for  entering  a  nonsuit 
should  be  made  absolute.  This  being  a  penal  action,  the  clause  giving  the 
penalty  ought  not  to  be  extended  by  construction  beyond  the  plain  words  of  it 
which  confined  the  offence  to  the  executing  any  of  the  powers  directed  by  the 
act,  without  the  quali6cation  required.  The  receipt  of  the  pay  and  contin- 
gent allowances  of  a  captain  was  admitted  not  to  be  provided  for  by  the  act 
in  question  ;  and  therefore,  at  any  rate,  sOch  receipt  was  no  execution  of  any 
power  directed  by  the  act  to  be  executed  by  captains ',  even  if  any  thing 
more  were  intended  by  that  clause  than  to  subject  unquali6ed  officers  to  the 
penalty  if  they  executed  any  act  of  military  disipline ;  which  Lord  Ellenhor- 
ougk  inclined  to  question.  Rule  absolute  for 

entering  a  nonsuit. 


Phillips  V.  Bacon. 

9  Eiift,  29».    Fab.  8,  1808. 

In  an  aetimi  on  the  eaae  apinst  the  iheriif  for  negligent  and  witingfol  condnet  in  conducting 
the  aale  of  the  plaintiff*!  goods  nnder  a  writ  of  fieri  facias,  by  which  they  were 
aold  mneh  nnder  vahie,  where,  in  atating  the  aobatance  of  the  writ,  the  count  allei^ed  that 
the  sheriff  waa  commanded  to  levy  80f .  awarded  to  /.  C  for  his  damages  sosfained  by  oe- 
cation  of  the  detaining  the  debt,  that  is  proved  by  the  writ  which  stated  that  th6  80s.  were 
awarded  to  /.  C.  for  hia  damages  sustained  as  well  b?  reason  of  detaining  the  debt  aa  for 
hia  costs,  &e.  for  costs  are  in  legal  aense  included  in  the  word  damages, 

THE  6rst  count  of  the  declaration  stated,  that  on  the  25th  of  April  1806, 
a  nnu  omUtas  fieri  facias  writ  issued  out  of  B,  R,  directed  to  the  sheriflT  of 
Glamor gan^  by  which  writ  the  king  commanded  the  said  sheriff  that  of  the 
goods  and  chattels  of  the  plaintiflfin  his  bailiwick  he  should  cause  to  be  levied 
as  well  a  certain  debt  of  264/.  which  /.  Cameron  in  the  said  court  had  \Btelf 
recovered  against  him,  as  also  QOs.  which  were  awarded  to  the  said  J.  C.  f«r 
bis  damages  which  he  had  sustained  by  occasion  of  the  detaining  the  said  debt, 
whereof  the  plaintiff  was  convicted ;  and  that  the  sheriff  should  have  that  men- 
ev  before  the  king's  justices,  &c.  on  a  certain  dav  therein  mentioned,  and  long 
smce  passed,  to  render  to  the  said  /.  C  for  his  debt  and  damages,  and  should 
have  there  then  that  writ:  which  writ  afterwards,  and  before  the  return  there- 
of, to  wit,  on  the  29th  of  April  1806,  was  delivered  to  the  defendant,  who 
then  and  until  after  the  return  thereof  was  sheriff  of  Glamorgan,  to  be  execut- 
ed in  due  form  of  law ;  by  virtue  of  which  writ  the  defendant,  as  such  sheriff, 
before  the  return,  seized  and  took  into  his  'possession  divers  cattle, -goods,  and 
chattels  of  the  plaintiff,  of  the  value  of  1200/.,  and  proceeded  to  the  sale  there- 
of, and  sold  the  same  under  and  by  colour  and  pretence  of  the  said  writ  for 
prices  amounting  in  the  whole  to  a  small  sum,  to  wit,  2002.  And  the  defend- 
ant, not  regarding  his  duty  in  that  behalf,  as  such  sheriff,  but  wrongfully  in- 
tending to.  injure  and  prejudice  the  plaintiff  in  this  respect,  wrongfully  and 
injuriously  conducted  himself  so  negligently,  deceitfully,  fraudulently,  and  im- 
properly in  the  same  proceeding  to  the  sale  of  and  selling  the  said  cattle, 
goods,  and  chattels,  upon  that  occasion,  that  by  reason  of  such  his  neglect,  de* 
ceitful,  fraudulent,  and  improper  conduct,  the  same  were  sold  for  much  less 
than  the  real  value  thereof,  ^nd  than  the  same  might  and  ought  to  have  been 
sold  for  by  him,  had  he  conducted  himself  "with  due  care  and  diligence,  and 

• I — 

(a)  Latorence,  J.  waa  absent  on  this  day,  tatisting  the  Lord  Chancellor  on  the  bearing  of 
a  cfanae  in  the  Coart  of  Chancery. 
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uprightly  and  properly  in  that  behalf,  viz.  at  prkes  amouDting  in  the  whole  to 
1000/.  less  than  the  real  value,  or  less  than  they  might  or  ought  to  have  been 
sold  for.  There  were  other  special  counts  to  the  like  effect :  and  there  was  a 
fifth  count,  in  trover,  for  so  many  horses,  &c.  and  pipes  of  wine.  Plea  not 
guilty.  ' 

.  The  case  was  tried  before  Maedonald,  G.  B.  at  Hereford ;  and  by  the 
words  of  the  writ  when  produced  the  sheriff  was  commanded  to  cause  to  be 
levied  of  the  plaintiff's  goods,  &c.  "  as  well  a  cetf-tain  debt  of  264/.  which  J. 
'*  C.  in  the  said  Court  had  recovered  against  him,  as  also  80j.  which  in  our 
"same  Court  were  awarded  to  the  said  /.  6'.  for  his  damages  which  he  had 
"sustained  as  weU  by  reason  of  detaining  the  said  debt,  as  for  his  eost$  and 
"charges  by  him  about  his  suit  in  that  be  naif  expended,  whereof  the  said  R, 
M.  P.  (the  plaintiff)  is  convicted,"  6cc.  In  the  result,  the  case  did  not  go  to 
the  jury  on  the  count  in  trover^  but  only  on  the  special  count  ;>  between  which 
and  the  writ  it  was  objeoted  that  there  was  a  material  variatice ;  the  writ  de* 
clared  on  stating  the  80«.  to  be  awarded  to  /.  C  "  for  his  damages  sustained 
by  occasion  of  the  detaining  the  said  debt :"  the  writ  proved  stating  the  60s. 
to  be  awarded  **  for  his  damages  as  well  by  reason  of  detaining  the  said  debt,, 
as  for  his  costs  and  charges,  6dcV*  The  Chief  Baron  reserved  the  question, 
but  let  the  case  bo  to  the  jury,  who  found  a  verdict  for  the  plaintiff  for  600/. 
damages  ;  and  the  defendant  had  leave  to  move  to  set  aside  the  verdict  and 
enter  a  nonsuit ;  for  which  he  obtained  a  rule  nisi  in  the  last  term. 

Bauneeyy  Beoan,  Clifford,  Abbott,  and  Pedke,  now  shewed  cause  against  the 
rule.  The  very  words  of  the  writ,  which  was  only  inducement  to  the  action, 
and  not  the  gist  of  it,  need  not  and  are  not  affected  to  be  stated  in  the  count, 
but  it  was  sufScient  to  state  the  substance  and  legal  effect  of  it.(a)  This  dif- 
fers the  case  from  Baynes  v.  Forrest,  2  Stra.  892,  Cayi.  Hymas,  2  Stra.  1171. 
and  Barnes  v.  Constantine,  Yelv.  46,  and  other  cases  where  the  record  de- 
clared on  was  the  gist  of  the  acti6n ;  and  also  from  Bristow  v.  Wright,  Dous^l. 
665,  and  other  cases  of  declarations  on  contracts,  for  the  like  reason.  The 
ants  are  a  part  of  the  damages  sustained  by  the  detention  of  the  debt,  and  the 
word  damages  is  sufficiently  large  to  comprehend  costs.  This  appears  from 
the  old  entries.  Cliff's  Entr.  860.  pi.  43:  Rast.  Entr.  194,  pi.  4.  Co.  Entr. 
147.  160,  161,  2.  So  in  Co.  Lit.  267.  a.  where  Littleton  mentions  damages. 
Lord  Coke  says,  that  costs  are  included :  and  in  2  Inst.  288.  he  says,  costs  are 
in  law  so  coupled  together  as  they  are  accounted  pi^cel  of  the  damages.  The 
vety  writ  of  fieri  facias  in  debt,  2  Imp.  Fract.  466,  6,  so  considers  them ;  for 
after  commanding  the  sheriff  to  levy  for  the  damages  and  costs,  it  directs  him 
to  have  that  money  before  the  king'  at  Westminister  to  render  to  the  plaintiff 
for  his  debt  and  damages  aforesaid.  They  also  cited  for  the  same  purpose 
Pilford^s  case,  10  Co.  116.  b.,  Wenitvorth  v.  SqtUbb,  1  Lotw.  640,  Ashmore 
V.  Rypbey,  Cro.  Jac.  420,  Grenville  v.  Sandwich,  7  Yin.  Abr.  296.  pi.  l2.  and 
2  D'Anvers,  462,  and  Witham  v.  Hm,2  Wils.  91. 

There  was  another  'porat  made  in  argument,  whether,  supposing  the  vari- 
ance to  be  fatal,  the  plaintiff  might  not  resort  to  his  general  count  in  trover, 
upon  the  ground  that  the  sale  having  been  grossly  fraudulent,  and  the  conduct 
of  the  officers  highly  culpable  ;  being  founded,  as  Was  alleged  in  a  conspiracy 
to  despoil  the  plaintiff  of  his  property;  it  avoided  the  prdtection  of  the  writ  to 
the  sheriff,  under  which  it  was  pretended  to  be  made.  But  as  it  became  un- 
necessary in  the  result  for  the  Court  to  giye  any  opinion  on  this^  point,  the 
facts  on  which  it  was  raised  are  not  stated.  The  authorities  referred  to  were 
the  six  carpenter's  case,  8  Co.  146,  where  it  Was  resolved  that  where  entry, 
authority  or  licence  is  givep  to  any  one  by  the  law,  and  he  abuses  it,  he  shall 

(a)  Par  ByJler,  J.Id  Ourinnet  f .  PhilHfit,  8  Teim  R«p.  646.  aod  in  JinferstHn  v.  Clarkw 
4  Term  Rep.  616.  Xing  r,  PippeU^  1  Term  Rep.  286.  Htndrayy,  Spencer,  ibi  888, 
Cuminf  y.  Sibley,  ib.  289.  and  Warn  v.  Satbin,  2  H.  Bke.  118, 
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be  a  trespaeser  ah  initio.    Freeman  v.  Blemttf  Salk.  409.  and  1  Ld.  Ray.  632. 
and  20  Vin.  Abr.  501.  pi.  16. 

The  Atlamey^  General,  Jervis,  Wigley  and  Hallt  contca,  insisted  upon  the 
varianoe  between  the  count  and  the .  writ .  proved ;  the  latter  of  •which  stated 
that  the  damages  were  given  for  two  things,  the  detention  of  the  debt,  and  the 
costs  of  suit ;  whereas  the  writ  set  forth  in  the  count  only  alleged  the  dania- 
ges  to  have  been  given  for  the  detention  of  the  debt.  It  was  necessary  for 
the  plaintiff  in  charging  the  sherifi*  with  negligence  and  improper  conduct  in 
the  execution  of  a  particular  writ  to  set  out  that  writ ;  and  the  variance,  it 
was  said,  was  in  matter  of  description,  which  is  fatal,  according  to  the  rule 
lately  laid  down  in  PurceU  v.  Maenamara^  Ante,  157.  They  observed  that 
in  PUfold'i  case,  10  Co.  116,b.  117.  a.,  before  cited,  the  word  damna  was  ad- 
mitted to  have  two  several  significations  in  law ;  the  one  proper  and  general, 
which  included  coitt  /  the  other  relative  and  strict,  which  excluded  them : 
and  that  damna  pro  injuria  illata,  et  pro  expensis  litis,  were  two  distinct 
things :  and  this  distinction  is  an  answer  to  all  the  other  authorities  cited, 
where  the  word  damna,  or  damages,  was  used  in  its  general  signification. 
But  in  the  writ  proved  it  is  plain,  that  the  word  costs  is  used  in  contra- 
distinction or  superaddition  to  damages  for  the  detention  of  the  debt ;  and 
therefore  the  word  damages  must  there  be  taken  in  its  relative  and  strict  sense. 
If  the  declaration  had  merely  stated,  that  the  plaintifiT  had  recovered  so  much 
for  his  damages;  that  might  have  been  sufficient;  but  going  on  to  state  that 
the  damages  awarded  were  for  detaining  the  debt;  the  allegation  was  dis- 
proved by  the  writ.  Tb^  cases  of  King  v.  Pippet,  Cuming  v.  "Sibley,  Hen- 
dray  v.  Spencer,  and  Warre  v.  Harbin,  were  considered,  whether  rightly  or 
not,  as  allegations  of  substance,  and  not  of  description.  But  in  JEUtstaU  v. 
Stratton,  I  H.  Blac.  49,  a  declaration  on  a  judgment  for  costs,  stating  the  ac- 
tion to  have  been  brought  against  one  defendant  only,  when  it  was  against 
two,  was  held  to  be  fatal:  and  yet  the  other  defendant  having  been  outlawed. 
Vide  S.  C.  2  Term  Rep.  366,  judgment  for  the  costs  could  only  have  been 
recovered  by  the  one  who  sued  on  the  judgment;  and  therefore  in  sulwtance 
it  was  the  same  thing.  So  jn  Savage  v.  Smith,  2  Blac.  Rep.  1101,  in  debt 
against  a  bailiff  on  the  staU  28  Etiz.  for  extorting  illegal  fees  in  executing  a 
^^ri  facias;  even  assuming  that  the  plaintiff  need  not  have  set  out  the  judg- 
ment on  which  the  writ  was  founded  ;  yet  having  set  it  out,  he  was  held 
bound  to  strict  proof  of  it  as  stated. 

Lord  Ellenborouoh,  C.  J.  Two  points  have  been  made,  one  of  which  it 
is  not  necessary  to  de^^ide  ;  because  if  the  judge  did  not  leave  the  rase  to  the 
jury  upon  the  count  in  trover,  no  question  can  arise  on  it.  But  if  the  ques- 
tion had  arisen,  as  at  present  advised,  I  should  have  inclined  very  strongly 
from  the  argument  I  have  heard  to  have  held,  that  if  the  sherifT,  or  his  officers 
acting  for  him,  depart  so  entirely  and  scandalously  from  their  duty  in  making* 
a  mock  sale  of  the  goods  in  the  manner  which  has  been  represented  to  us,  it 
could  not  be  considered  as  a  sale  in  obedience  to  the  wrii  o(  Jleri  facias,  but 
rather  a  conspiracy  to  despoil  the  plaintiff  of  his  property,  and  would  bring 
the  case  withm  the  principle  of  the  six  carpenter's  case,  and  make  the  sheriff 
a  trespasser/a3  initio.  To  be  sure,  the  instances  there  put  are,  with  one  ex- 
ception, where  the  officer  acts  under  a- general  warrant  of  law,  and  not  by  a 
particular  roandate(a),  as  here ;  but  one  instance  is  that  of  a  purveyor  taking 
'  cattle  by  force  of  a  commission  for  the  King's  use ;  where  the  selling  of  them 
afterwards  in  the  market  made  the  first  taking  WTOoffful(l).  This  point,  how- 
ever, is  now  withdrawn  from  the  consideration  of  die  Court.  W^h  respect 
to  the  other  point,  on  the  variance,  I  adhere  to  the  distinction  which  was  taken 
in  Purcett  v.  Macnamara,  Ante,  160,  between  allegations  of  matters  of  sub-^ 

»  •      (a)  Vidt  Cmm  eollteted  m  M  Vin.  Alir.  IVMpui,  Ml,  502. 

(1)  Vidt  fVaterlfury  v.  Loekwood,  A  Day,  207. 
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stance  and  of  description.  If  the  plaintiff  had' undertaken  to  set  out  the  writ 
tit  ipsis  verbis,  or  with  a  protU  pai^t,  &c.  it  would  have  fixed  him  to  prove  it 
exactly  as  he  had  described  it:  but  here  all  that  he  undertakes  to  do  is  to 
state  the  substance  of  it,  and  he  does  this  by  stating  that  the  writ  wfts  to  levy 
254Z.  for  the  debt  and  60f.  for  ih^^damages  occasioned  by  the  detention  of  the 
said  debt :  and  this  is  substantially  proved.  The  objection  is,  that  by  the 
writ  itself  it  appears  that  the  80*.  was  awarded  for  the  damages  which  the 
plaintiflT  had  sustained  as  well  for  detaining  the  debt  as  for  costs.  But  costs 
are  a  consequence  by  the  statute  of  Gloucester  of  detaining  the  debt,  and  are 
part  of  the  dainages.  In  contemplation  of  law,  the  word  damages  emphatic- 
ally includes  coff*.  It  is  so  considered  by  Lord  Coke,  and  in  the  various  au- 
thorities which  have  been  cited.  Costs  therefore  properly  fall  under  the  no- 
men  generate  of  damages  ;  and  the '  whole  80^  may  properly  be  stated  as 
awarded  to  be  levied  for  damages  sustained  by  occasion  of  the  detaining  of 
the  debt ;  though  if  it  were  necessary  to  come  to  a  specification  of  the  com- 
ponent sum  of  90*.  it  would  appear  that  part  of  it  was  for  the  costs.  The 
detention  of  the  debt  is  the  cause  of  damages  both  in  the  peculiar  sense  of  the 
word,  and  in  respect  of  the  costs.  In  the  case  of  GrenvUle  v.  Sandtoich,  the 
erfor  imputed  was  only  repelled  on  the  ground  that  the  damages  included  the 
costs. 

GltosE  and  Le  Blawc,  Justices,  a;>sented(a).  The  latter  observed,  that  it 
was  admitted,  that  if  the  allegation  had  been  general,  that  the  80*.  were 
awarded  to  the  plaintiflT  for  his  damages,  that  would  have  done.  Then  what 
diflference  does  it  make  when  it  is  said  for  his  damages  *'  sustained  by  occa- 
sion of  fhe  detaining  the  said  debt ;"  the  coVts  being  a  consequence  of  such 
detention,  and  the  law  coupling  them  together  under  the  general  name  cff 
damages.  The  substance  only  of  the  writ  being  set  out,  the  allegation  was 
'substantially  proved. 

Rule  discliarged. 


Goodright,  on  the  Demise  of  Ann  Hoskins,  v.   Thomas 

Hoskins. 

9  East,  809.    Feb.  5. 1808. 

By  a  bequMt  of  laaaehold  to  R.  until  hU  (eldeit)  $on  T.  shall  attain  21,  and  no  lonf$rs 
bat  <i  ea*e  T.  tkall  die  in  minority,^  tKen  to  /.  or  O,  this  younger  brothera)  or  either 
aarviving  or  attaining  21,  aa  aforesaid;  with  a  desire  that  R.  toould  quit  and  delivsr  up 
thi  prtmi$e$  as  afomaid,  and  eonfirminr  the  beqaest  6f  them  to  R.*$  family  on  his  retin- 
qaishment  of  a  oertain  olaim,  which  he  did  relinqabh;  held  that.  T,  on  bia  attaining  21 
look  the  estate  by  neeessary  implication  ;  thongb  there  was  a'  devise  of  the  residae  to  JV*. 
the7oaoger  brother  of  JET. 

THIS  was  an  ejectment  for  a  messuage  and  lands,  called  Raskief,  in  the 
parish  of  Saint  Allen  in  the  county  of  Cornwall,  and  the  demise  was  laid  on 
the  13th  of  March  1805.  At  the  trial  at  Bodmin,  before  Graham,  B.  a  ter- 
diet  was  found  for  the  plaintiff*,  subject  to  the  opinion  of  this  Court  on  the 
folio  i^inffcase : 

John  Hoskins  was  possessed  of  the  premises  in  question  for  ft  term  of  99 
years,  still  subsisting,  and  also  of  other  leasehold  premises,  called  Boswellaek. 
On  the  17th  of  March  1800,  having  two  sons,  Richard  «rtd  Nicholas,  and 
Richard  having  nine  children,  of  whom  Thomas,  John,  Richard  and  Dorothy, 
were  four;  John  Hoskins  m^Ae  his  will,  in  which,  after  giving  to  his  wife, 
Ann  Hoskins,  an  annuity  of  \0L  for  her  life.,  payable  out  of  his  interest  in  the 
leasehold  premises  of  Soswellack,  and  20/.  wortn  of  such  articles  of  household 
furniture  as  she  should  select,  are  these  words :  "  I  also  give  and  bequeath 

(a)  Mr.  Jostiee  Lavfrtnts  was  absent. 
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*'  unto  my  beloved  son  Richard  Hoskins  6  guimtu,  and  desire  that  he  may  as 
^  soon  as  may  be,  be  paid  his  wife's  distributive  share  out  of  Bostoellack,  as 
'*  the  same  was  settled  by  bond  made  previous  to  my  marriage,  with  my  said 
^'wife^im.  I  likewise  give  and  bequeath  unto  my  said  son  Richard  the 
**  leasehold  premises  of  Rotkief  in  Saint  Allen  aforesaid,  to  hold  the  same 
**  unto  my  said  son  RixJtard  until  his  son  Thomas  dwU  attain  his  ags  of  21 
"  years^  and  no  longer  i  but  in  case  the  said  Thomas  Hoskins  shaU  die  in  mi" 
*'  nority^  then  ^ly  will  is,  and  I  do  hereby  give  and  bequeath  the  said  iease- 
**  hold  premises  of  Roskief  unto  /oAn,  or  Richard,  sons  of  the  said  Richard 
**  Hoskips,  or  either  of  them  surviving  or  attaining  the  age  of  21  years  as 
**  aforesaid.  And  I  desire  the  saii  premises  of  Roskief  may  he  quitted  and 
"  delivered  up  as  aforesaid  by  my  siud  son  Richard  Hoskins  accordingly.  My 
'*  will  and  meaning  further  is,  and  I  do  hereby  particularly  order  and  direct, 
"  that  in  <aee  my  said  son  Richard  Hoskins  do  charge  my  executor,  or  claim 
*'  or  demand  any  interest,  or  compensation  for  the  same,  for .  the  sum  which 
**  may  appear  to  be  his  wife's  distributive  portion  out  of  Rt^noeUack,  as  afore- 
**  said  ;  Or  a^iy  way  attempt  to  defeat  the  purposes  of  ipy  will ;  I  do  then  and 
**  in  that  case  revoke  the  said  bequest  of  RoMef  and  all  other  the  legacies 
"  given  him  or  his  family,  and  do  give  him,  the  raid  Richard  Hoskins,  my 
'*  son,  five  shillings  only.  But  if,  on  the  contrary,  my  said  son  Richard  do 
*'  quit  all  claim  to  the  said  intefest  on  his  wife's  distributive  portion  as  afore- 
*'  said,  and  in  every  other  respect  abide  by  the  purposes  of  this  my' will ;  I  do 
"  Cully  ratify  and  confirm  the  said  bequest  of  Roskief  in  manner  and  form 
^  as  aforesaid,  and  the  other  legacies  4)erein  after  given  to  his  family"  He 
afterwards  gave  some  small  pecuniary  legacies  to  diflerent  relatives ;  and, 
amongst  others,  three  guineas  to  each  of  his  grandchildren,  and  seven  guineas 
in  addition  tp  his  granddaughter  Dorothy;  and  made  his  son  Nicholas  resid- 
uary legatee  and  executor ;  and  also  directed  him  to  provide  decent  mainte- 
nance for  hi#  brother  Richard  during  his  life.  John  Hoskins,  the  testator, 
died  on  the  12tb  of  December,  1604,  possessed  of  the  several  premises  men- 
tioned in  his  will ;  leaving  Ann  his  widow,  the  lessor  of  the  plaintiff,  Rieh» 
ard  his  sen,  and  his  three  grandchildren,  Thomas,  John  and  Richard,  surviv- 
ing him ;  all  of  whom  are  no^  living.  Nicholas,  the  testator's  son,  whom  he 
made  bis  residuary  legatee  and  sole  executor,  died  in  his  life-time.  Admini»- 
tration  with  the  will  annexed,  and  administration  of  all  goods,  &c.  undispos- 
ed of  by  the  said  will,  was  granted  to  Anii  Hoskins,  the  lessor  of  the  plain- 
.  tiff,  before  March  1805.  *'  Thomas  Hoskins,  the  grandson  of  the  testator^  who 
is  about  25  years  of  age,  entered  upon  the  premises  in  question  on  the  death 
of  the  testator,  and  has  been  in  the  possession  of  the  same  ever  since.  It  is 
agreed  that  the  want  of  assent  by  the  administratrix  shall  not  operate  to  the 
prejudice  of  Thomas  Hoskins*  claim.  Richard  Hoskins,  the  testator's  son« 
never  did  any  of  those  things,  upon  the  doing  of  which  these  bequests  to  him 
and  his  family  were,  revoked*  If  the  plaintiff  were  entitled  to  recover,  the 
verdict  was  to  stand:  if  not,  a  nonsuit  was  to  be  entered. 

Dampier,  for  the  plaintiff,  said,  that  the  only  question  was,  whether  by  ne- 
cessary impHcation  Thomas  Hoikins,  the  de^ndant,  the  testator's  grandson, 
must  take  the  esUite  of  Roskief,  as  certainly  there  was  no  bequest  of  it  to  him 
in  terms:  and  be  denied  the  necessity  of  soeh  an  implication  ;  the  testator 
having  given .  the  residue  of  his  property,  not  otherwise  disposed  of,  to  his 
son  Nicholas,  whotn  he  made  his  executor,  and  charged  with  the  mainte- 
nance of  another  relation  for  his  life.  "The  estate  is  given  to  the  testator's  son 
Richard  until  Thomas  came  of  age ;  but  there  is  no  beauest  of  it  at  that  pe- 
riod to  Thomas  himself;  though  it  is  given  over  to  hii^  brothers,  if  he  should 
die  before  he  was  of  age.  It  is  proUible,  that  the  testator  meant  to  have 
given  it  to  Thomas^  when  he  came  of  age;  but  he  has  omitted  to  do 
10,  and  the  Court  cannot  supply  that  omission,  as  was  held  in  Chapman 
V.  Brawn,  3  Burr.  1634,  where  the  limiuitioa  to  the  second  son  of  the  broth- 
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era's  femily  who  were  the  objects  of  the  testator's  bounty  .was  by  mistake 
omitted.  Most  of  *the  cases  where  implications  of  this  sort  have  been  raised 
are,  where  the  doTise  was  of  an  estate  of  inheritance  which  was  given  over 
to  the  heir  at  law  of  the  testator  after  the  death,  &c.  of  another ;  in  which 
case  that  other  must  by  necessary  implication  take,  as  the  intention  of  the 
testator  is  expressed  that  his  heir  shall  not  have  the  estate  till  the  event  has 
happened.  But  here  in  the  events  which  have  occurred,  the  leasehold  in 
question  will  fall  into  the  residue  as  undisposed  of.  And  he  referred  to  Bay- 
man  V.  Gold,  Moore,  635,  and  Horton  ▼.  Hortan,  Cro.  Jac.  74.    « 

Easl^  contra,  mentioned  the  case  of  Roe  d.  Bendatl  v.  Somemtt  5  Burr. 
2606,  and  2  Biac.  Rep.  692,  as  in  point,  which  called  in  question  the  two  last 
mentioned  cases ;  and  also  referred  to  the  opinion  of  Croke,  J.  in  Boberts  v. 
RoberU{a).     But  he  was  not  called  upon  to  argue  the  case; 

T^  Court  being  clearly  of  opinion  with  the  defendant. 

And  Ld.  Ellemborough,  G.  J.  said,  we  are  gldd  to  find  ourselves  war- 
ranted by  authority  in  putting  a  construction  upon  the  words  of  the  will 
which  it  was  manifestly  the  intention  of  the. testator  to  express  in  favour  of 
his  gran^lson  Thomas.  For  he  first  leaves  the  estate  to  his  son  Bichardj  the 
iather  of  Thomas^  until  his  eldest  son  Thomas  comes  of  age  :  and  in  the  event 
of  Thomas  dying  in  his  minority,  he  gives  it  to  his  younger  brothers.  But 
he  desires  that  the  premises  may  be  quitted  and  delivered  up  as  aforesaid,  by 
his  son  Richard;  that  is,  when  Richard's  son  Thomas  came  of  age,  to 
Thomas  ;  for  to  whom  else  could  Richard  deliver  up  the  possession  in  that 
event  ?  and  if  Richard  did  what  by  the  will  he  was  directea  to  do,  and  which 
he  is  found  to  have  done,  the  bequest  nf  Rosfnef  was  confirmed  to  his  family. 
To  be  sure,  there  is  a  strong  implication  from  the  words  of  the  will  that  the 
testator  meant  that  Thomas  should  have  Roskief  when  he  came  of  age, 
though  it  is  not  so  expressed  in  terms :  and  the  authprities  bear  out  this  con- 
struetion(l). 

Per  Curiam^  Judgment  of  nonsuit 

to  be  entered. 


Soulsby  V.  Neving. 

9  East,  8U.    Fab.  8,  1808. 


After  a  landlord  ha^  recovered  in  ejeetment  a|aintt  his  tenant,  be  may  maintain  debt  npoo 
the  Stat.  4  Geo.  2.  e.  88,  for  doable  the  yearly  valne  of  the  premitea,  daring  the  time  the 
tenant  held  ofer  after  Iho  eipication  of  the  landlord 'a  notice  to  qait. 

THE  defendant,  after  having  held  of  the  plaintiff  a  farmiit  HaUington  in 
Northuanherland  for  14  years,  received  a  regular  notice  to  quit  on  the  12th 
of.  May  1806,  and  the  possession  was  then  demanded  of  him ;  but  he  refus- 
ed to  deliver  it  up,  and  held  over  till  the  7th  of  Feb.  1807 ;  whereupon  the 
plaintiff  brought  his  ejectment  against  the  defendant,  and  recovered  posses- 
sion :  and  afterwards  brought  this  action  of  debt(a)  upon  the  statute,  4  Geo. 
2.  c.  28,  for  double  the  yearly  value  of  the  premises-  in  the  interval  between 
the  expiration  of  the  notice  to  quit,  (which  was  the  day  of  the  demise  in  the 
ejectment),  and  the  time  of  recovering  possession  under  the  ejectment.     And 

(a)  2  Bolntr.  (128)  118,  and  vide  Gitodright  ▼.  Goodridge,  Willie,  869,  and  Cos«fi*a 
caae,  Owen,  29. 

(1)  Vide  9  Craise'a  Dig.  181.  4*  ieq. 

(a)  The  declaratioo  waa  in  <he  naaal  form;  alleging  the  deroiae  to  and  holding  by  the  de- 
fendant ;  the  deoik^  nd  of  poaseaeipn  and  notice  in  writing  to  deliver  fip  the  f»reiiiiaea  at  tha 
end  of  the  term,  on  the  I2th  of  May  1806;  tha  sobaeqaent  refatal  of  the  defendant,  and. 
his  wilfolly  holding  over  for  three  quartera  of  a  year  after  the  12th  of  May;  and  the  aSnaal 
valne  of  the  premuea.    Vide  Ce66  v.  Stoku,  8  East,  858. 
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these  facts  lieing  proved  at  \he  trial  at  Appldnf  before  Chamhre^  J.,  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  the  plaintiff  having  before  recovered 
the  premises  by  ejectment,  and  thereby  treated  the  defendant  as  a  trespasser^ 
•this  action  of  debt  upon  the  statute,  in  which,  as  it  was  i^aid,  the  defendant 
was  proceeded  against  as  ttnaTit,  could  not  be  maintained ;  the  learned  judge, 
however  overruled  the  objection,  and  the  jury  gave  a  verdict  for  440^.  as  for 
the  proportion  of  the  doable  yearly  value  :  the  defendant  having  leave  to 
mov&the  Court  to  enter  a- nonsuit,  if  the  direction  were  wrong.  A  rule  niti 
for  this  purpose  was  obtained  in  Michaelmas  term  last,  against  which 

Park  and  Burrel  now  shewed  cause,  and  observed  that  the  ground  laid  for 
obtaining  the  rule  was,  that  after  the  plaintiff  had  recovered  in  the  ejectinent 
against  the  defendant,  and  thereby  ireated  him  as  a  trespasser,  it  was  not 
competent  to  him  to  bring  the  present  action ;  which  was  stated  to  be  founded 
on  contract,  and  in  which  the  relation  of -landlord  and  tenant  ^-as  recogniz- 
ed: but  this  they  denied ;  and  contended  that  the  doable  value  given  to  the 
landlord  by  the  statute  4  Greo.  2.  c.  28,  upon  the  wilful  hojding  over  of  a  ten- 
ant after  due  notice  was  by  way  of  penalty^  and  so  it  was  noticed  in  the  stat- 
ute, considering  the  terftint  as  a  wrong-doer ;  and  therefore  not  inconsistent 
with  the  action  of  ejectment  in  which  the  recovery  was  had  against  him  as 
a  trespasser.  In  this  action  the  demand  was  not  as  for  renf^  but  for  the  dou- 
ble tfolue  of  the  pren^ises  wrongfully  held  over;  The  statute  of  the  4  Geo. 
2,  is  differently  worded,  Timmins  v.  RawUnson^  3  Burr.  1603,  from  that  of 
the  11.  Oeo..2.  c.  19.  s.  18,  upon  the  same  subject,  and  which  latter  directs 
that  if  a  tenant,  after  giving  notice  to  his  landlord  to  quit,  hold  over,  he  shall 
pay  double  rent.  This  the  Legislature  thought  sufficient  when  the  land- 
ford  is  satisfied  with  the  continuance  of  the  tenant ;  but  the  notice  to 
quit  proceeds  only  from  the  tenant.  But  where  the  tenant  wilfully 
holds  over  against  the  landlord's  notice  to  quit,  the  Legislature  by  the  form- 
er statute,  have  given  the  douMe  valve,  by  way  of  penalty,  and  not  as 
rent ;  for  in  many  instances  the  double  rent  would  be  no  compensation  to 
the  landlord,  for  being  kept  out  of  possession  of  the  land,  and  it  might  still 
be  advantageous  to  the  tenant  to  hold  over  at  that  rate.  As  to  the  case  of 
Wright  V.  Smith{a),  it  was  clearly  not  deterqiined,  as  stated  in  the  marginal 
note  t)f  the  report,  on  the  ground  that  the  action  for  the  double  value  did  not 
lie  after  a  recovery  by  the  landlord  in  ejectment ;  but  on  the  ground  that  the 
statute  whith  was  meant  to  give  a  penalty  against  the  contumacy  of  tenants, 
did  not  extend  to  a  case  where,  without  fraud  or  contumacy,  the  tenant  had 
held  over  upon  the  faith  of  a  lease  granted  honajide  under  a  power,  which 
turned  out  to  be  invalid. 

Raine  and  HuUock,  in  support  of  the  rule,  contended  that  the  Legislature 
by  the  stat.  4  Geo.  2,  only  meant  to  give  the  landlord  an  election  c>ither  to 
consider  the  tenancy  as  continuing,  and  to  recover  the  proportion  of  double 
the  annual  value  by  way  of  rent ;  or  considering  the  tenancy  at  an  end,  and 
the  tenant  a  trespasser,  to  proceed  by  ejectment,  and  the  subseouent  action 
for  the  mesne  profits;  and  in  Cutting  v.  Derby,  2  Blac.  Rep.  1077, 
the  Court  *  cqnsidered  this  action  as  standing  in  the  place  of  an  ejectment. 
But  this  is  an  attempt  to  confound  the  tw6  remedies,  and  to  recover 
double  the  yearly  value  of  the  farm  as  upon  a  continuing  implied  ten- 
ancy, after  having  treated  the  tenant  as  a  trespasser  during  the  same  period, 
and  ejected  him  upon  that  ground.  If  the  statute  had  ever  been  considered  as 
aubstituting  this  remedy  in  the  place  of  the  action  for  mesne  profits,  recourse 
would  always  have  been  had  to  it,  as  the  more  beneficial  remedy  for  the  land- 
lord :  and  the  absence  of  all  precedent  to  warrant  it  after  a  recovery  in  eject- 
men  affords  a  strong  argument  against  it.  Though,  in  one  sense,  the  giving 
the  double  value  was  meant  to  operate  as  a  penalty,  yet  it  is  not  strictly  so ; 

(a)  Exeheqaer,  Eait«r  term  1806,  reported  in  5  Esp.  Nl  PH.  Cas.  208. 
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for  by  the  statute  the  tenant  may  be  held  to  bail  for  the  amount ;  which  is 
nerer  aliovired  in  penal  actions.  The  count  in  debt  for  the  double  value  may 
be  joined  with  other  counts  upon  contracts. 

Lord  Ellenborough,  C.  J.  There  is  no  incongruity  in  the  landlord's 
bringing  this  action  for  the  double  value  after  a  recovery  in  ejectment: 
and  the  decision  of  the  Court  of  Exchequer  in  Wright  v.  SmiVi  evidently 
proceeded  on  the  ground  that  the  statute  4Xjreo.  2,  only  meant  to  apply  to  the 
case  of  a  wilful  and  contumacious  holding  over  by  the  tenant,  after  notice  to 
quit,  and  not  to  ViJbonafide  holding  over  by  mistake.  The  Legislature  con- 
sidered that  the  single  valu^  might  not  in  many  cases  be  a  compensation  to 
the  landlord  for  having  been  kept  out  of  possession  by  the  misconduct  of  the 
tenant,  and  therefore  they  gave  him  double  the  valee.  It  has  no  reference  to 
any  antecedent  remedy  which  the  landlord  bad  to  recover  possession  by  eject* 
roent,  but  is  cumulative.  The  two  actions  are  brought  dti>erso  tjUuitu :  the 
ejectment  is  in  order  to  get  possession  of  the  premises  wrongfully  withheld ; 
the  action  of  debt  for  the  double  value  is  in  order  to  indemnify  the  landlord 
for  the  wrong.  Then  came  the  statute  11  Geo.  2.  c.  19.,  in  which,  where 
the  tenant  gives  the  notice  to  quit,  and  still  holds  over,  the  Legislature  thought 
it  was  sufficient  to  give  the  landlord  double  rent,  to  be  levied,  sued  for,  and 
recovered  in  the  same  manner  as  the  single  rent  was ;  giving  the  landlord 
therefore  a  right  to  distrain  for  it,  which  is  a  remedy  applicable  only  to  the 
relation  of  landlord  and  tenant.  And  the  same  statute  recognises  the  party 
by  the  name  of  tenant,  which  the  first  statute  does  not.  Upon  the  latter  stat- 
ute, therefore,  there  may  be  some  incongruity  in  applying  the  remedy  for 
double  rent  after  the  remedy  by  ejectment,  which  treaty  the  person,  in  posses- 
sion as  a  trespasser  ;  but  there  is  no  incongruity  in  this  case.  And  as  to  the 
form  of  this  action  being  in  debt ;  that  is  not  confined  to  cases  of  contract : 
for.it  is  the  form  in  which  oenalties  on  the  game  laws,  dec.  are  recovered. 

The  other  Judges  agreed,  that  there  was  no  inconsistency  in  .bringing  this 
action  after  the  recovery  in  ejectment:  and  Lavyrence.i.  referred  to  Lord 
Mafufield's  opinion  in  Doe  d.  Cheney  v.  Batten[a)^  which  seemed  to  import  as 
much. 

Rule  discharged. 

(a)  Cowp.  245.  The  printed  report  inadvertently  vpeaks  of  the  landlord**  being  entitled 
to  donbla  rent  by  the  itatote  4  Geo.  2.  c.  28,  OMtead  or  doable  value;  with  thi«  correctioo 
the  peaMge  will  apply  morti  itrongly.  I  have  a  MS.  note  of  the  same  coKe  by  Mr.  Jnaliee 
Bullw  io  wliich  Lord  Mantfitid  n  made  to  «aj,  '*  If  both  parties  intended"  (i  «.  by  the 
landlord's  receipt  of  the  single  rent  for  a  qoarter  yrhkh  became  dne  a^er  the  time  of  the  de- 
mise laid  in  the  declaration;)  **  that  ;be  tenant  shoold  continue  io  possession,  there  is  an  end 
of  the  plaintiff's  title:  bot  if  not;  if  it  were  m^ant  merely  by  both  that  the  landlord  ahonld 
only  take  the  rent  instead  of  the  double  penalty,  that  would  not  bar  hfs  remedy  by  eject- 
ment.'* The  same  inadvertency,  however*  which  has  been* noticed  in  the  printed  report 
aeema  afterwards  to  have  occurred  in  the  MS.  which  rona  tbna;  (by  Lord  Minefield)  "  There 
was  another  case  at  Launeeston,  when  Mr.  Justice  Gould  was  9t  thenar,  where  an  objectioo 
was  taken  that  the  plaiotHT  had  brouaht  an  action  for  use  and  "  oocupation  for  rent  accruing 
doe  after  the  time  of  the  demise,  and  which  action  then  stood  ready  fur  trial:  and  it  was  saki, 
that  that  was  an  act»n  founded  on  promises  on  a  soppoaed  permissbn  6f  the  plaintiff  to  occupy, 
which  was  a  waiver  of  the  notice.  Bat  the  Object k»n  waa  overruled;  and  the  plainttfr  re* 
covered  io  the  ejectment,  and  afterwards  in  the  action  (b(  use  and  occopatbn.  And  it  wae 
holden  that  one  of  the  remediea  was  not  a  waiver  of  the  other.  Why  ?  Because  tbey  wera 
brought  for  several  demands,  to  both  of  which  the  plaintiff  was  entitled:  and  one  did  noi 
waive  the  other,  becatue  after  the  potseetion  waa  recovered,  the  plaintiff  had  a  right  io 
double  reot.y  he  had  thought  fit  io  euefor  it,*'  I  aoapeot,  that  by  the  "  double  rtnl"  here 
spoken  of  was  meant  double  value;  for  the  act  of  the  4  Geo.  2,  ia  apecifically  referred  to  in 
other  parts  of  the  case,  and  no  mentk>n  made  of  the  11  Geo.  2.:  and  with  that  aliaratioo 
(which  is  beaklea  confirmed  by  what  fell  from  the  Court  in  the  case  in  jlidgment)  this  opinkw 
is  ao  authority  in  point 
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Braswell  v.  Jeco. 

9  EMt,  816.    reh.  10.  1806. 

Ordtr  to  tmend  writt  oT  $cire  faeas  on  a  jodgmant  and  doclaralioa  theraoD,  coDformably  to 

the  judgment  roll.  • 

THE  Courts  after  hearing  Lawts  against  a  rule  obtained  by  Espinasse,  di- 
repted.the  two.  writs  of  scire  facias  issued  upou  a  judgmeoi(a),  and  the  decla- 
ration in  scire  facias  thereon,  to  be  amended,  by  stating  the  judgment  and  pro- 
ceedings in  the  original  action  to  have  been  aeainst  the  defendant  as  a  comr 
mon  person,  and  not  as  an  attorney,  conformaUy  to  the  judgment  roll. 

Rule  absolute(5). 


Tbe  King  v.  The  Sheriflf  of  London. 

9  Eaat,  816.    Feb.  10,  1808, 

Tbe  sberiiT  cannot  relieire  himaelf  from  an  attachment  for  not  bringing  in  t^e  body,  by  paj- 
-^menc  of  tbe  debt  iwero  to  and  indorsed  on  the  bailable  writ  atnce  the  stat.  48  6.  8.  c.  46. 
a.  2.,  having  neglected  to  Uke  tbe  money  at  the  time  of  tbe  arraat  ai  directed  by  that  act; 
bat  moat  pay  tlM  whole  debt  and  coats. 

THE  defendant  ih  the  original  action  was  arrested  on  bailable  process  in- 
dorsed for  602.,  and  was  liberated  without  giving  any  bail  bond,  or  paying  the 
debt  sworn  to  and  costs  jnto  the  hands  of  the  sherifl*  under  the  stat.  43  Greo. 
3.  c.  46.  s.  2. :  and  bail  not  having  justified  in  time,  and  the  sheriflf  being  at- 
tached, a  rule  was  obtained  on  a  former  day,  calling  on  the  plaintifi  in  the  ori- 
ginal action  to  shew  cause  why  the  writ  of  attachment  should  not  be  set 
aside  with  costs,  upon  payment  of  the  sum  sworn  to  and  indorsed  on  the  writ, 
with  costs  up  to  the  time  when  the  same  was  tendered  by  the  sheriflf;  which 
tender  was  made  before  the  attachment.  And  in  support  of  this  rule  Gurney 
relied  on  the  late  statute,  'which  enabled  a  party  arrested  on  mesne  process, 
in  lieu  of  giving  bail  to  the  sheriflf,  to  deposit  in  his  hands  the  amount  of  the 
debt  sworn  to  and  indorsed  on  the  writ,  together  with  \Ql.  to  answer  the  costs 
then  incurred  ;  on  payment  of  which  the  party  arrested  is  to  be  discharged. 
This  sum  the  sheriflf  is  directed*  to  pay  into  Court  at  or  before  the  return  of 
the  writ ;  and  if  tbe  defendant  do  not  put  in  and  perfect  bail,  the  money  is  to 
be  paid  over  to  the  plaintiflf.  This  rule,  he  contended,  was  calculated  to  put 
the  plaintifTin  the  same  condition  as  he  would  have  been  in  if  the  money  bad 
been  originally  paid  to  the  sherjflf.     But, 

Qarraw,  contra,  olijected  that  the  sheriff,  not  having  done  his  duty  in  the 
first  instance  by  taking  the  amount  of  the  debt  sworn  to  and  costs,  as  directed 
by  the  stat.  43  6eo»  3.  c.  46,  stood  in  the  same  situation  of  delinquency,  as  he 
would  have  done  before  that  statute  by  liberating  the  party  arrested  without 
taking  a  bail  bond j  and  in  that  case  the  Court  never  relieved  the  sheriff  from 
an  attachment  regularly  obtained,  unless  upon  the  terms  of  paying  the  whole 
debt(a)  and  c6sts.  And  he  suggested  that  the  plain titff's  demand  was 
for  iSOZ. 

And  of  this  opinion  were  the  Courts  who  referred  it  tp  the  Master  to  see 
-"         ■  ^  ■         .  '     ' — 

(a)  In  drawing  op  tbe  role  niH  tbe  judgment  was  improperly  stated  to  be  aigned  in  ikii 
eaust ;  but  as  no  judgment  bad  beeii  signed  tn  tbe  canse  now  before  tbe  Coort,  tbqae  worda 
were  rejected  as  snperflaoo^. 

(6)  Vide  Pirkinit  Mministraior  ▼.  Pdit,  2  Bos.  8t  Poll.  275,  and  the  eases  theie  cited. 

(c)  He  referred  to  R$t  t.  TU  Sheriff  (^  Surrey^  1  Term  Rep.  289.  and  Hepftl  r. 
Xing,  ib.  870. 
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what  was  due  to  the  plaiatiff,  aod  directed  the  attachment  to  stand  as  a  secu* 
rity  for  what  the  Master  should  find  to  he  due  and  for  the  costs. 


The  King  v.  Davis. 

In  the  Cause  of  Morrow  v.  Davis* 

a  East,  818.    Feb.  10, 1808. 

TIm  costs  of  ft  niit  to  Chaneory  directed  Ip  be  paid  by  an  award  made  before  the  bankraptey 
of  the  defendant,  bet  which  eoete  were  not  taxed  till  after  be  became  bankropt,  cannot  be 
proved  onder  the  commiiaion,  bat  the  bankrupt  reoMijia  liable  to  be  attached  for  the  amoant 
nnder  the  award  made  a  rule  of  Coart. 

ON  tha  10th  of  March  1807,  the  plaintiff  and  defendant  in  the  action  en- 
tered into  arbitration  bonds  for  500^  which,  reciting  that  a  bill  in  Chancery 
had  been  filed  against  the  defendant  at  the  suit  of  the  plaintifi' concerning  a 
partnership  account  between  the  defendant  and  the  plain tifif's  late  husband, 
on  which  certain  proceedings  were  had,  and  that  a  considerable  sum  was 
claimed  to  b^  due  to  the  plaintiflT,  and  that  to  ascertain  the  balance,  it  was 
agreed  to  refer  the  matter  to  an  arbitrator ;  were  conditioned  to  abide  by  and 
perform  the  award  concerning  all  matters  and  differences  between  the  parties, 
and  all  costs  incurred  by  such  suit,  so  that  the  award  should  be  ready  to  be 
delivered  before  the  Ist  of  May  next.  The  arbitrator,  on  the  30th  of  Aprils 
awarded  2051.  to  be  paid  to  the  plaintiflT  on  the  20th  of  May,  as  the  balance 
due  on  the  account,  and  a  moiety  of  the  expences  of  the  award,  and  that  the 
defendant  should  pay  all  the  eosU  and  charges  of  the  suit  in  Chancery.  On 
the  14th  of  May,  the  defendant  became  bankrupt,  and  a  commission  issued 
against  him  ;  and  the  commissioners  allowed  the  debt  awarded  to  be  proved 
under  the  commission,  but  not  the  costs  of  the  suit  in  Chancery,  which  were 
not  then  ascertained.  The  defendant  obtained  his  certificate  on  the  Idth  of 
January  180S ;  and  having  refused  to  pay  those  costs,  an  attachment  was 
sued  out  against  him  for  non-performance  of  the  award,  which  bad  been  made 
a  rule  of  Court. 

Park  now  shewed  cause  against  a  rule  for  discharging  the  defendant 
from  the  attachment;  and  contended,  at  first,  that  a  debt  awarded  to 
be  paid  on  a  future  day  after  the  bankruptcy  was  not  proveable  un- 
der the  commission,  and  therefore  the  defendant  .remained  personally  li- 
able to  pa^  it.  That  the  stat.  7  Geo.  1.  c.  31.,  enabling  debts  on  cer- 
tain securities  due  at  a  future  day  to  be  proved  under  the  commission, 
did  not  help  the  case,  as  that  related  only  to  certain  instruments  or  other 

Srsonal  securities;  and  an  award  was  not  named  amongst  them.  In 
iker^t  case,  2  Stra.  1152,  the  sum  awarded  was  due  before  the  bank- 
ruptcy, and  of  course  the  bankrupt  was  entitled  to  his  discharge  by 
the  certificate.  (As  to  the  debt,  the  Court  observed  that  it  was  clearly  due 
before  the  bankruptcy;  the  award  only  ascertained  th^  exact  amount  of 
it.  The  only  question  was  as  to  the  cost.)  He  then  contended  that,  at  any 
rate,  the  attachment  must  stand  for  the  amount  of  the  costs  of  the  suit 
in  equity,  which  are  only  constituted  a  debt  by  the  taxation,  and  are  not 
proveable  under  the  commission,  though  the  order  for  taxation  were  made 
before  the  bankruptcy ;  according  to  the  case  Ex  Parte  Sneaps,  Co.  Bank. 
Law,  192.  Cull.  B.  L.  107,  on  which  he  relied. 

Ltitledale^  contra«  as  to  the  debt,  said  that  it  existed  before  the  arbitration 
bonds  were  entered  into :  and  not  only  did  the  bonds  recite  that  a  balance 
was  claimed  to  be  due  to  the  plainMff,  the  amount  of  which  the  arbitrator  was 
to  ascertain  ;  but  also  that  costs  had  been  incurred  in  the  suit  in  Chancery, 
the  payment  of  which  he  was  to  regulate.  When  therefore  the  costs  were  award- 
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ed  M  be  paid  by  tbe  defendant,  they  became  a  debt  dde  under  tbe  arbitration 
bond  executed  by  him,  for  which  tbe  penalty  was  a  security  before  the  bank- 
ruptcy ;  in  like  manner  as  if  the  precise  amount  had  been  incoporated  into 
the  bond.  Where  authority  is  given  by  one  instrument  to  do  an  act,  which 
is  afterwards  done,  it  is  the  same  as  if  the  particular  act  were  directed  to  be. 
done  by  the  original  instrument,  Johnson  v.  Hodson^  8  East,  38.  In  Pattison 
Y.  Bankes,  Cowp.  540,  a  bond  for  payment  of  an  annuity  for  a  term  of  years 
was  held  to  be  within  the  stac.  7  Geo.  1.  c.  31,  though  the  penalty  were 
not  forfeited  at  the  time  of  the  bankruptcy.  And  as  a  verdict  given  before 
the  bankruptcy  attaches  to  it  the  costs,  though  not  taxed  till  afterwards ;  so 
here  the  award  having  ascertained  the  right  to  the  costs  in  equity  before  tbe 
bankruptcy,  they  will  follow  tbe  debt  awarded  in  the  same  manner,  though 
not  taxed  ;  and  are  consequently  proveable  under  the  commission  when  as- 
certained. 

The  Court  inquired  whether  the  case  Ex  parte  Sneapi  had  ever  been 
overruled ;  and  l^ing  answered  that  it  had  not,  and  that  the  practice  since  that 
decision  bad  always  been  in  conformity  to  it :  Lord  Ellenborough  observed, 
that  no  argument  could  put  the  award  of  the  arbitrator  higher  than  the  or- 
der of  the  Court  of  Chancery  itself:  and  Lord  Thurlow  having  in  that  case 
held,  that  the  cost^  taxed  after  the  bankruptcy  were  not  inchoate  with  the  or- 
der for  taxation  made  before,  this  Court  could  not  consider  them  as  inchoate 
with  the  award.     Thereupon 

The  Court  directed,  that  on  payment  by  the  defendant  of  the  costs  in  tbe 
Chancery  suit  directed  to  be  paid  by  the  award,  he  should  be  discharged  from 
die  attachment. 


Yanbrynen  and  Others  ».  Wilson. 

9  Eait,  821.    Feb.  11, 1808. 

Hm  Court  woald  oot  itay  jadgmeiit  aod  eieeation,  on  a  sammar^  applieation,  beeaoM  iha 
piaiQtiA  after  verdict  became  alien  eneniiefl. 

THIS  cause  had  been  referred  by  an  order  at  nisi  prius  to  an  arbitrator 
to  assess  the  plaintiff's  damages;  which  he  had  done,  and  the  verdict  was 
entered  for  the  sum  awHrded ;  and  after  an  *  inefiectaal  attempt  on  the  part  of 
the  defendant  to  impeach  the  propriety  of  the  arbitrator's  calculation,  upon  a 
rule  which  was  discussed  on  a  former  day  in  this  term  and  discharged  ;  Rich* 
arisen  now  moved  that  judgment  and  execution  should  be  stayed  on  bring* 
injf  the  money  recovered  by  the  verdict  into  Court,  if  the  Court  should 
think  that  n^essary :  upon  the  ground  that  the  plaintiffs  had  since  the  ver- 
dict become  alien  enemies.  And  being  asked  by-  the  Court,  if  he  bad  any 
case  to  cite  where  they  had  so  interfered  in  a  summary  way  ;  he  answered 
in  the  negative  :  but  said  that  in  all  cases  where  an  audita  querela  would  lie, 
the  Court  were  now  in  the  practice  of  giving  summary  relief,  to  avoid  the 
expence  of  that  mode  of  proceeding(a). 

The  Court,  however,  said  that  if  the  defendant  had  any  such  remedy  by 
law,  be  might  avail  himself  of  it,  if  so  advised  ;  but  that  they  would  not 
interfere  in  the  manner  proposed,  on  such  an  occasion. 

Rale  refused. 

(a)  Vide  Ante.  1  fitlk.  M. 
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Collins  V.  Poney. 

9  Eait,  822.    Feb.  11,  1808. 

U  tr«MpMt  icaiotC  the  owner  of  a  hoose  edjoiaiog  to  the  plaintiff 'e  in  the  ooetropolii  for 
taking  down  hif  party-wall  and  boilding  on  It,  the  defendant  ibewin^  at  the  trial  that  he 
waa  authorized  in  doing  the  thing  complained  of  lender  the  building  act  14  G.  8.  o. 
78,  if  entitled  to  treble  cost  under  the  100th  faction,  upon  a  nonenit 

THE  plaintiff*  brought  trespass  against  his  neighbour  for  taking  down  a 
portion  of  his  partv*wall  between  their  two  houses  in  the  metropolis,  and 
building  upon  it ;  but  it  appearing^  that  the  defendant  was  authorized  in  what 
he  had  done  by  the  provisions  of  the  building  act,  14  Geo.  3.  c.  78.,  the  plain- 
tiff* was  nonsuited.  And  the  defendant  then  obtained  a  rule  calling  on  the 
plaintiff"  to  shew  cau^  why  a  sixggestion  should  not  be  entered  on  the  roll, 
that  this  action  was  brought  for  acts  done  in  pursuance  of  the  statute ;  and 
Y/hy  the  master  should  not  tax  the  defendant  his  treble  costs  of  the  action  and 
the  costs  of  this  application. 

Garrow  Atxi  Manley  now  shewed  cause,  and  contended  that  the  100th  section 
of  the  act,  which  gives  treble  costs  to  the  defendant  if  a  verdict  be  given  for  him, 
or  the  plaintiff*  be  nonsuited  in  any  action  brought "  for  any  thing  done  in  pursu- 
ance of  the  act,'-'  was  only  intended  to  protect  justices  of  the  peaee,  or  other  pub- 
lie  officers,  who  did  any  thingby  virtue  of  their  offices  in  the  execution  of  the  act; 
though  the  words  of  the  clause  are  general,  that  '*  no  action  shall  be  commenc- 
ed against  any  person  or  persons^  for  any  thing  done  in  pursuance  of  this 
act,"  &c. :  and  it  does  not  extend  to  private  persons,  like  the  defendant,  who 
take  on  themselves  to  do  the  act  complained  of.  The  first  forty  sections  of 
the  act  regulate  the  mode  of  building  party  walls,  and  point  out  the  manner 
of  settling  differences  in  the  progress  of  it.  The  41st  section  regulatq/s  the 
proportion  which  the  owner  of  the  adjoining  house,  deriving  benefit. from  a 
party-wall  when  built,  shall  pay  towards  theexpence  of  it ;  and  gives  an  ac- 
tion, to  recover  it,  if  it  be  not  paid,  with  dovhle  costs  of  suit  to  the  plaintiff',  if 
he  recover  the  full  sum  claimed.  Now,  there  could  be  no  reason  for  giving 
a  plaiatiff)  when  he  sued  rightfully  for  that  which  the  act  entitled  him  to,  a 
less  rate  of  costs  than  was  given  to  a  defendant  if  wrongfully  sued  for  any 
thing  done  under  the  same  act:  which  shews  that  the  100th  clause  was 
meant  to  apply  to  a  diff*6rent  description  of  persons.  Then  follow  some  fur- 
ther regulations  as  to  building  from  the  41st  to  the  61st  sections  inclusive. 
By  the  62d  section  surveyors  are  to  be  appointed,  whose  duties  are  pointed 
out:  and  jurisdiction  is  given  to  justices  of  peace  for  the  recovery  of^ penal- 
ties by  various  subsequent  clauses :  and  by  section  87,  distresses  are  not  to 
be  avoided  for  want  of  form  r  and  by  section  88,  no  action  shall  lie  for  any 
irregularity,  if  tender  of  sufficient  amends  be  first  made.  And  it  was  to  pro- 
tect the  justices  and  other  subordinate  officers  who  were  required  to  do  cer- 
tain licts  in  the  execution  of  the  duties  imposed  on  them,  that  the  provision 
for  treble  costs  was  made  in  the  100th  section. 

The  Attomey-Creneral,  PaYk^  and  Marryat,  contra,  insisted  upon  the  gen- 
eral wording  of  the  100th  clause,  which  extended  to  cover  any  person  for  any 
thing  done  in  pursttance  of  the  act ;  and  therefore  included  this  defendant, 
though  neither  magistrate  nor  surveyor.  If  the  Legislature  had  intended  to 
•confine  the  protection  to  public  officers,  it  would  have  used  the  same  appro- 
priate words  of  description  as  are  to  be  found  in  other  acts  having  stich  per- 
sons in  view.  The' defendant  would  have  been  a  trespasser,  unless  for  the 
protection  of  the  act  r  and  if  instead  of  pleading  the  ^neral  issue,  (which  is 
only  given  by  the  100th  clause)  he  had  pleaded  specially,  that  what  he  did 
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was  done  in  pursuance  of  the  act,  it  must  have  been  found  for  him :  for  if  not 
so  done,  there  must  have  been  a  verdict  for  the  plaintiff. 

The  majority  of  The  Court  agreed  that  the  words  of  the  100th  clause 
were  too  general  and  strong  to  be  gotten  over :  and  therefore  considered  this 
case  as  falling  within  it,  especially  as  the  same  clause  gives  the  plea  of  the 
general  issue  to  any  defendant  siied  for  any  matter  or  thing  done  in  pursu- 
ance and  by  the  authority  of  the  act,  b^  which  alone  the  defendant  could  jus- 
tify what  he  had  done. 

Le  Blanc,  J.,  who  thought  that  the  case  was  not  within  the  intention  of 
the  Legislature  in  framing  that  clause,  admitted  that  he  felt  himself  hamper- 
ed by  the  general  words  of  it. 


REGULA  GENERALIS. 

Hilary  Term,  48  Geo.  3.  1808. 

Special  bail  in  trover. 

IT  IS  osDERSD,  That  from  and  after  the  last  day  of  this  present  EUary 
term,  no  person  be  held  to  special  bail  in  an  action  of  trover  or  detinue,  with* 
out  an  order  made  for  that  purpose  by  the  Lord  Chief  Justice,  or  one  of  the 
Judges  of  this  court. 


Andrews  v.   Palsgrave. 

9  Eart.  826.    Fab.  IS,  1808. 

In  a  apaeial  coant  on  a  policy,  tbe  rifk  was  stated  to  continae  until  the  ihip  waa  VDloaded* 
and  there  were  common  coonta  :  held  that  the  premiom  having  been  paid  into  court  gener* 
ally  was  an  admission  of  ihe  contract  stated  in  the  special  coant ;  and  that  it  was  not  com" 
petent  to  tbe  defendant  to  shew  that  the  policy  by  which  the  risk  was  originally  made  to 
ceilM  aAer  the  ship  was  moored'  24  hoars  m  safety  was  afterwards  altered  by  the  broker 
without  the  defendant's  knowledge.  But  the  defendant  havtojj  afterwards  obtained  a  rule 
to  amend  the  role  for  paying  money  into  coart,  by  confining  it  to  the  money  coonta,  and 
for  a  new  trial  on  payment  of  costs ;  and  the  plaintiff  thereopon  determining  to  take  tbe 
money  oat  of  court,  and  not  to  proceed  farther,  is  entitled  to  all  the  eoata  of  tM  aetMn,  and 
Hot  merely  to  tbe  asaal  coats  of  a  new  trial.' 

THE  declaration  contained  a  special  count  on  a  loss  by  barratry,  on  a 
policy  of  insurance  on  the  ship  Mercuriia^  at  and  from  Ijmdjon  to  Tobago^ 
continuinc^  the  risk  until  the  ship  was  unloaded;  and  also  the  common 
counts.  The  defendant  paid  the  premium  into  court  generaUy :  and  at  the 
trial  ofiered  to  prove,  that  by  the  original  terms  of  the  insurance  agreed  to  by 
the  underwriters  the  risk  was  only  to  continue  for  24  hours,  and  that  it  was 
afterwards  altered  by  the  broker  without  their  knowledge.  But  Lord  Ellen^ 
borovghf  C.  J.  held  that  the  payment  of  money  into  court  generally  was  an 
admission  of  the  policy  as  stated  in  the  declaration ;  and  the  plaintiff  had 
a  verdict(l).  The  next  cause  in  the  paper  at  the  sittings  was  by  the  same 
plaintiff  against  Suart,  another  underwriter  od  the  same  policy ;  in  which 
the  premium  had  been  paid  into  court  upon  the  count  for  money  had  and  re- 
ceived :  and  the  broker  proving  the  alteration  to  have  been  made,  as  above 
stated,  the  plaintiff  was  nonsuited.  The  defendant  Palsgrave^  in  last  Mich* 
aelmas  term,  obtained  a  rule  to  amend  his  former  rule  for  paying  money  into 
court,  by  confining  it  to  the  count  for  money  had  and  received ;  and  also  for 

(1)  As  to  the  effect  of  payment  of  money  into  coart,  see  Burrongh  r.  Skinner,  6  Burr. 
2640.  Elliot  V.  Callow,  2  Salk.  597.  Cox  ^  al,  v.  Parry,  1  Term  Rep.  464.  Waikint 
T.  Toweri  4r  al.  2  Term  Rep.  275.  BaillU  v.  dazeld,  4  Term  Rep«  679.  Yaie  v.  Wil* 
Ian,  2  East  128,  eiplaioed  and  limited  by  Clarke  v.  Oray,  6  East,  670.  OiUheridre  v. 
Smith,  2  H.  Bla.  874.  GuUlod  v.  JVoek,  1  Esp.  847.  Bennett  v.  Francie^  2  Bos.  &  Pail.' 
6&0.  Mucker  ^  al,  v.  Palsgrave,  I  Campb.  557.  8.  C.  1  Taan.  419.  Horeburgh  v. 
Orme,  1  Campb.  658.  m  notia.  Johntton  v.  The  Columtian  Inturanee  Company,  7  Johns 
816. 


IN  THE    FORTY-EIGHTH  YEAR  OF  GEORGE  III.     166 

a  new  trial  on  payment  of  coats ;  upon  which  the  plaintiff  determined  not  to 
proceed  to  a  new  trial,  but  to  take  the  money  out  of  court;  and  upon  the 
taxation  of  costs  contended  before  the  Master  that  he  was  entitled  to  the 
whole  costs  of  the  action :  but  having  admitted,  in  answer  to  the  Master's 
inquiry,  that  he  should  have  still  proceeded  to  trial,  though  the  premium  had 
been  paid  into  court  on  the  common  count  alone,  the  Master  allowed  only  the 
usual  costs  on  a  rule  for  a  new  trial. 

Garraw,  Park^  and  Bosanquet  now  shewed  cause  against  a  rule  obtained 
on  a  former  day  for  the  master  to  review  his  taxation  ;  insisting  that  it  was 
right ;  or  that  at  any  rate,  if  the  plaintiff  were  entitled  to  more,  it  could  only 
be  the  costs  up  to  the  time  of  the  original  payment  into  court.     But 

The  Court  (stopping  The  Attorney-General  and  Gaselee  in  support  of  the 
rule)  said,  that  when  the  defendant  applied  to  amend  the  rule  for  paying  mon- 
ey into  court,  he  applied  for  a  favour,  which  he  could  only  have  upon  the 
terms  of  paying  all  the  costs  incurred  since  the  original  rule ;  and  that  the 
plaintiff  was  by  the  terms  of  the  original  rule  entitled  to  the  costs  of  the  ac- 
tion, if  he  took  out  the  money.  They  therefore  made  the  rule  absolute  to  re- 
view the  taxation. 


CASES 
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MEMORANDUM. 

IN  the  course  of  the  last  Vacation,  Sir  Giles  Rooke,  Knt.,  one  of  the  Jadges 
of  the  Court  of  Common  Pleas,  died ;  and  was  succeeded  by  Mr.  Justice 
Lawrence,  who  resigned  his  seat  on  the  Bench  of  this  Court.  And  in  this 
Term  J<^n  BayUy,  Esq.  Serjeant  at  Law,  was  appointed  a  Judge  of  this 
Court,  and  on  Monday  the  9th  of  May^  took  his  seat  on  the  Bench,  and  was 
afterwards  knighted. 


.  Carrett  v.  Smallpage  and  Others. 

9  Eait,  880.    May  5»  1808. 

By  the  long  aitftblifbad  and  racognized  practice  of  tha  ooart,  a  writ  of  eapUu^  with  a  lum 
omiUoi  elaaae,  may  iaane  in  the  first  inatanee,  and  be  ezecated  by  the  aherifT  within  a  par* 
ticolar  liberty,  (soch  as  ibe  honor  of  PonUfraei  in  the  ooontv  of  York)  the  bailtCTor  which 
baa  the  execution  and  retom  of  write,  without  a  prior  writ  of  latitat  firat  iaaaed,  and  a  nu  . 
tarn  made  by  the  sheriff  of  mandavi  balliro  qui  nullum  dedit  rupontum :  and  therefore 
no  action  on  the  case  lies  b^  the  bailiff  of  such  liberty  against  the  party  aning  ont  each 
writ,  upon  an  allegation  that  it  was  wront^fylly^  injuriouJy  and  dMctitfiUly  ceased  to  be 
iasned  by  him  to  the  damage  of  the  bailiff  in  his  office,  &c 

IN  an  action  on  the  case  for  an  injury  to  the  plaintiflf,  ashailiffof  a  franchise, 
the  first  count  of  the  declaration  stated,  in  substance,  that  the  liberty  and  franchise 
of  the  honor  of  Pontefract  in  the  county  of  YprAr,  from  time  immemorial,  had 
the  return  of  writs  and  an  office  of  bailiflf,  and  that  the  bailiff  of  right  ought  to 
have  within  the  same  the  execution  and  return  of  all  and  singular  writs,  precepts, 
and  process,  of  all  and  singular  the  courts,  justices,  commissioners  and  escheators 
•of  the  king  and  his  predecessors,  with  divers  fees,  &c.  arising  therefrom :  which 
•office  during  all  that  time  has  been  granted  and  grantable  by  the  person  for  the 
timA  being  seised  of  the  said  liberty,  &c.  That  no  sheriff  of  the  county  of  York 
ought  to  be  commanded  by  virtue  of  any'writ(a)  issuing  out  of  B.  n,  that  he 
should  not  omit  by  reason  of  any  liberty  in  his*(the  sheriff's)  bailiwick,  but  that 
he  should  enter  and  take  the  person  in  such  writ  named,  if  he  should  be  found 
within  the  same,  to  answer,  &c.  unless  a  common  latitat  v^t  should  first  have 
issued  out  of  the  same  court,  commanding  such  sheriff  to  take  the  same  per- 
son if  he  should  be  found  in  his  (the  sheriff's)  bailiwick,  and  he  should  have 
returned,  that  he  had  made  his  mandate  to  the  bailiff  of  the  said  liberty  to  ar- 
rest such  person  named  in  the  said  writ,  to  which  the  said  bailiff  had  not  giv- 
en any  answer.  The  count  then  stated,  that  the  king,  on  the  13th  of  July 
1801,  was  and  still  is  seised  in  right  of  hi9  duchy  of  Lancaster  of  the  said  lib- 

(a)  I  e.  aapeeial  non  omitta§  capia$  ad  rupondendwn  writ 
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erty,  kc.  of  Pontefraeit  and  that  by  indetiture  of  that  date  be  granted  and  de- 
mised to  the  plaintiff  the  office  of  bailiff,  of  the  liberty,  and  the  execution  and 
return  of  all  and  singular  writs,  &c.  (as  before)  with  all  and  every  the  fees» 
ftc.  arising  therefrom,  htiBendum  for  31  years  at  a  certain  rent ;  which  indent- 
uie  was  inroUed,  &c. :  by  virtue  of  which  the  plaintiff  became  bailiff  of  the  said 
liberty,  and  still  is  in  possession  of  the  said  office  of  bailiff,  and  has  the  exe- 
cution of  all  and  singular  such  writs,  precepts,  and  process,  within  the  said 
honor,  &c.  and  by  reason  thereof  lawfully  entitled  to  all  and  every  the  fees, 
&c. :  yet  that  the  defendants  well  knowing  the  premises,  and  *  that  no  writ  of 
latitat  at  the  suit  of  the  defendant  Smallpage  against  M,  Dormer  had  first  is- 
sued out  of  B.  R.  to  the  sheriff  of  Yorkshire ;  but  intending  to  prejudice  and 
aggrieve  the  plaintiff,  as  such  bailiff,  and  to  deprive  him  of  the  fees,  &c.  of  his 
said  office  ;  afterwards,  on  the  2dd  of  July  1806,  wrongfully,  injurieudy  and 
deeeitfuUy  caused  and  procured  to  be  issued  but  of  B.  R,  against  the  said  M. 
D.  a  certain  writ  of  the  king  called  a  nonomittas  capias{a),  tested  the  26th  of 
June  in  Trinity  term  then  last  past,  according  to  the  usa^e  and  practice  of 
the  said  court,  directed  to  the  sheriff  of  Yorkshire,  by  which  he  was  com- 
manded that  he  should  not  omit  by  reason  of  any  liberty  in  his  bailiwick,  but 
that  he  should  enter  the  same,  and  take  the  said  M,  D.  &c.,  to  answer  to  the 
defendant  {Smallpage)  of  a  plea  of  trespass,  &c. ;  according  to  the  custom 
of  the  said  court  of  B,  i2.,  6ct, ;  which  said  writ  of  mm  omittas  capias 
the  defendants  afterwards,  and  before  the  return  thereof,  viz.  on  the  30th  of 
Jtdy  1806,  wrong  fully,  injuriously  and  deceitfully  caused  to  be  delivered 
to  the  sheriff  of  York^ire  to  be  executed ;  by  virtue  of  which  writ  the 
said  sheriff,  without  the  licence  and  against  the  will  of  the  plaintiff,  after- 
wards, and  before  the  return  thereof,  to  wit,  on  the  9th  of  August  1S06,  en- 
tered into  the  plaintiff's  said  liberty,  and  caused  the  said  M.  D,  to  be  taken 
within  the  plamtiff 's  said  liberty,  to  answer  to  the  defendant  Smallpage  ac- 
cording to  the  exigency  of  such  writ ;  whereby  the  plaintiff  lost  and  was  de- 
prived of  divers,  fees,  &c.  which  would  have  accrued  and  of  right  belonged  to 
him  as  such  bailiff  if  he  had  been  commanded  to  take  the  said  Af.  D.^  and  had 
caused  him  to  be  taken  within  his  said  liberty  to  answer,  &c.  The  2d  count 
stated  that  the  plaintiff  was  lawfully  possessed  of  the  office  of  bailiff  of  the 
said  liberty,  &c,  and  lawfully  entitled  to  the  execution  of  all  writs,  &c.  for 
the  taking  of  any  defendant  At  the  suit  of  any  person  in  any  action  issuing  out 
of  B.  R.  to  be  executed  within  the  said  libertyt  and  to  all  fees,  &c.  arisini^ 
therefrom,  unless  a  return  should  have  been  made  to  the  court  by  the  sheriff, 
&c.  upon  a  former  writ  issued  out  of  the  same  court,  at  the  suit  of  such  person, 
against  such  defendant,  to  warrant  the  issuing  of  a  special  writ  called  a  non 
omittas,  commanding  such  sheriff,  &c. :  yet  that  the  diefendants  well  knowing 
the  premises,  and  that  no  return  had  been  made  to  B.  jR.  upon  any  writ  issued 
out  of  the  same  court  at  the  suit  of  the  ^aid  defendant  Smallpage  against  M, 
D.  by  any  sheriff  of  Y,  to  warrant  the  issuing  of  such  special  non  omittas 
writ ;  but  intending  to  prejudice  and  aggrieve  the  plaintiff  as  such  bailiff,  and 
to  deprive  him  of  his  fees,  &c.  on  the*  28th  of  July  1806  wrongfully,  injuru 
ouslyy  and  deceitfully  caused  arid  procured  to  be  issued  out  of  B.  R»  a  non 
omittas  capias  writ,  &c.  (as  before).     Plea,  the  general  issue. 

The  cause  was  tried  before  Chambre,  J.  at  York,  and  on  the  part  of  the 
plaintiff  several  charters  made  in  the  reigns  of  Ed.  3.  &  Hen.  4.  were  read 
from  an  ancient  book  belonging  to  the  duchy  of  Lancaster,  called  the  Great 
Coucher  Book,  to  prove  the  immemorial  ex'stence  of  the  liberty,  and  the  title 
of  the  crown  to  it,  as  part  of  the  duchy.  The  grant  of  the  office  to  the  plain- 
tiff was  also  proved,  reciting  a  former  grant  to  Robert  Parker.;  and  four  coun- 
terparts of  leases  were  produced  in  1749,  (reciting  one  in  1704)  1756, 1765, 
ana  the  last  in  1786  to  Parker:  all  which  corresponded  with  the  plaintiff's 
lease  as  set  forth  in  the  declaration,  in  the  description  of  the  office,  and  of  the 

(a)  Tfaii  WM  incorraetlj  eallad  a  non  amitttu  latitat  writ  in  the  deelantion. 
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execution  and  retarn  of  writu,  tee.  *  The  execation  of  the  office  was  proved  by 
baiUboods  taken  in  the  name  of  the  chief  bailiQT  of  the  liberty  for  the  time  be- 
ing from  1738  downwards ;  by  mandates  from  the  sheriff  as  far  back  as  1765 ; 
and  by  parol  testimony  of  the  execution  of  many  such  mandates  every  year 
in  other  liberties  in  the  county  as  well  as  in  the  liberty  in  question.  But 
most  of  the  witnesses  also  proved,  upon  cross-examination,  a  very  general 
practice  to  issue  and  execute  writs  of  nan  omUtas  capias  within- the  liberty  in 
the  first  instance.  It  also  appeared,  that  there  was  a  prison  within  the  liberty 
kept  up  by  the  chief  bailiff,  whose  fee  upon  an  arrest  was  one  guinea.  That 
the  writ  in  question  was  executed  within  the  liberty  ;*  and  that  the  defendant'a 
attorney  declared  that  he  had  issued  the  non  omittas  in  the  first  instance  pur- 
posely to  try  the  right,  and  that  he  would  indemnify  the  defendant  and  his 
agent.  It  was  then  objected  on  the  part  of  the  defendant,  that  the  plaintiff 
had  failed  in  proving  bis  exclusive  right  to  the  execution  and  return  of  all 
writs,  &c.  in  the  extent  in  which  it  was  averred  in  the  declaration ;  and  the 
opinion  of  Lord  Hale  in  the  case  of  Sir  Robert  Atkiru  v.  Clare^  1  Ventris, 
4^06,  was  referred  tb,  shewing  certain  writs  which  the  sheriff  might  execute 
within  a  liberty  :  and  on  this  objection  the  plaintiff  was  nonsuited. 

Park^  Topping  J  and  Hclroyd  in  last  Michadmas  term,  shewed  cause  against 
the  rule  for  setting  aside  the  nonsuit ;  insisting  that  the  allegation  in  the  dec- 
laration, that  the  bailiff  in  the  said  liberty  had  the  execution  and  return  of  all 
writs,  &c.  within  the  same,  was  material  and  was  laid  too  largely ;  inasmuch 
as  there  were  several  exceptions  known  to  the  law,  and  recognized  in  the 
books :  such  as  writs  of  ^uo  minut  out  of  the  Exchequer,  Sir  Robert  Atkyns 
V.  Clare,  1  Ventr.  399,  406 ;  writs  of  waste.  Ibid,  and  Stat.  13  Ed.  1.  c.  14, ; 
of  deliverance  by  replevin,  Stat.  Westm.  1.  c.  17.  Gilb.  Hist,  of  C.  B.  28 ;  of 
re-disseisin.  Ibid. ;  of  all  writs  to  which  the  King  is  party,  Plowd.  216.  243. 
6  Co^  91.  b.  92 ;  or  to  which  the  bailiff  of  the  particular  franchise  is  himself 
a  pBrty(a) ;  so  pf  writs  of  inquiry,  5  Com.  Dig.  Retorn.  D.  3.  cites  Hob.  83, 
and  of  distringas  juratores.  Ibid,  and  19  H.  6.  67.  a. ;  all  of  which  must  be 
executed  and  returned  by  the  sHeriff  to  whom  they  are  directed,  whether  with- 
in liberties  or  without.  [Lord  EUenborough,  C.  J.  observed,  that  in  the  case 
of  Sir  Robert  Atkyns  v.  blare,  in  Vidian's  Entries  66,  the  declaration  was  in 
the  same  gent^ral  form  as  this  ;  and  no  such  objection  was  taken ;  though,  as 
it  appears  from  the  report  in  Ventris,  that  case  was  very  much  canvassed  and 
contested.  And  he  asked  whether  the  general  allegation  of  the  bailiff's  hav- 
ing the  execution  and  return  of  all  writs,  ice.  must  not  be  underatood  of  all 
writs  whereof  such  bailiffs  may  have  the  return  by  law.]  To  this  they  an- 
.swered,  that  the  bailiff  of  this  franchise  might  have  had  the  return  of  all 
writs  by  private  act  of  parliament ;  and  aAer  verdict  it  would  have  been  taken 
that  he  had  proved  his  allegation  by  any  mean  by  which  it  could  have  been 
proved.  But  supposing  the  allegation  to  be  confined  to  all  writs  letumable 
by  bailiffs,  still  the  claim  would  be  laid  too  largely  ;  for  the  plaintiff  claims 
that  no  non  omittas  writ  should  issue,  into  his  bailiwick  until  be  himself  has 
made  default  to  the  sheriff's  mandate  ;  whereas  it  is  clear  that  it  may,  even 
according  to  the  more  ancient  practice  of  this  Court,  if  the  bailiff  of  any  other 
liberty  within  the  county  have  received  the  sheriff's  mandate  and  made  no 
return. 

But  if  the  nonsuit  could  not  be  sustained  on  this  ground  ;  still  they  ^on- 
tended  that  the  Court  would  not  send  the  cause  to  a  new  trial,  if,  on  principle, 
the  actiou  were  not  maintainable.  And  they  urged  that  the  practice  of  the 
Court,  which  had  existed  at  least  since  the  year  1739,  of  issuing  nan  omittas 
writs  in  the  first  instance,  had  sanctioned  the  right  to  do  it  at  least  so  far  as 
to  secure  the  party  suing  out  such  a  writ,  according  to  the  custom  of  the 
Court, /rom  answering  for  it  as  a  wrong  doer.     In   1739,  the  bishop  of  EUf 

(a)  By  analogy  to  the  rnla  of  the  eommon  law  io  liko  caaea. 
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put  up  a  Qotiee  in  the  K.  B.  Qffice(a),  waniiiiff  the  officers  of  the  Court 
against  issuing  mm  oMsMot  writs  into  his  franchise  of  Ely 9  without  first  is8il« 
ing  previous  procete  to  warrant  the  same ;  on  which  a  mandavi  batlivo  wt» 
returned  by  the  sheriff  and  filed  ;  and  threatening  with  an  action  any  officer 
Tl^ho  did  the  like  again :  but  in  fact  no  action  was  brought,  though  the  ptac- 
tire  continued  as  before.  It  was  always  considered,  Go.  92,  that  if  ^  fieri  fw- 
das  or  capias  were  awarded  to  the  sheriff,  and  he  made  his  mandate  to  the 
Vailiff  of  a  liberty  having  return  of  writs,  who  made  no  answer,  another  writ 
might  issue  to  the  sheriff  with  a  daose  of  mm  omittas  propter  aliquam  liber' 
taiemt  by  virtue  of  which  he  might  seize  the  goods  or  arrest  the  body  of  .the 
debtor  not  only  within  that  liberty  the  bailiff  of  which  had  made  default  to 
the  mandavi  hallivo,  but  also  within  -any  other  liberty  in  the  county ;  though 
the  bailiff  of  such  other  liberty  had  made  no  such  default.  The  same  is  stat- 
ed to  have  been  practised  in  K.  B.  in  Gilberfs  Hist,  of  C.  B.  29. :  though 
in  G.  B.  it  is  otherwise  ;  for  there  the  non  omittas  process  recites  the  common 
capias,  and  the  sheriff 's  return  of  mandani  ballivo  qui  milium  dedit  respon* 
sum^  and  then  it  empowers  the  sheriff  to  enter  that  liberty.  The  practice, 
however,  of  issuing  the  non  omittas  process  in  the  first  instance,  has  heen 
long  established,  and  is  recognized  in  all  the  modern  books  of  practice(&) ; 
and  was  lately  confirmed  by  the  Gourt  upon  an  application  by  the  bailiff 
of  this  very  liberty  to  restrain  the  issuing  of  non  omittas  writs  in  the  first  in* 
stance ;  which  was  refused  :  and  such  practice,  being  in  furtherance  of  jus- 
tice, and  to  prevent  delay,  ought  not  now  to  be  overturned  after  the  experience 
of  near  a  century  in  its  favour.  The  issuing  of  the  writ  is  in  some  respect 
the  act  of  the  Court,  though  at  the  suggestion  of  the  party ;  and  if  it  were 
irregularly  issued,  the  party  grieved  should  rather  have  applied  to  the  Court 
to  quash  it,- quia  improvide  emanavit,  than  bring  an  action  against  the  pBity 
who  sued  it  out,  thereby  treating  him  as  a  wrong  doer.  For  at  least,  the  pro- 
cesses legal,  othcfrwise  the  party  arrested  under  it  might  maintain  trespass; 
which  clearly  be  cannot  do.  «  It  is  not  a  void  process,  like  a  testatum  writ  is- 
sued without  a  prior  ^t  to  warrant  it,  which  would  make  the  party  execut- 
ing it  a  trespasser ;  though  the  Court,  on  application  in  such  a  case,  would 
afterwards  order  such  prior  writ  to  issue  antedated,  in  order  to  authorise  the 
testatum  writ. 

Lord  Ellbnborough,  C.  J.  at  the  conclusion  of  the  argument  of  the  d^ 
fendant*s  counsel  on  shewing  cause  in  the  last  term,  add/essinfi^  bimtelf  to 
the  plaintiff's  counsel  upon  this  last  ground  of  objection,  said,  If  this  action 
can  be  maintained,  I  see  no  reason  why  an  action  may  not  lie  against  a 
party  for  issuing  a  writ  of  latitat  without  a  prior  bill  of  Middlesex  to  warrant 
it ;  for  what  else  but  the  practice  of  the  Court  has  made  the  latitat  invtMe 
in  the  first  instance  :  but  time  has  run  upon  the  one  practice  and  the  other, 
and  has  legitimated  them  both.  The  case  of  the  latitat  is  even  strouffer  than 
this  of  the  non  omittas  writ ;  for  that  contains  a  suggestion  of  fiaicts  which  are 
not  true,  namely,  the  issuing  of  the  former  process,  and  its  return,  ke.  The 
master  has  furnished  us  with  his  note  of  what  passed  on  the  anplication  to 
this  Court,  in  Mich.  37  Qeo,  3,  which  has  been  alluded  to.  [**  M!^  37  Geo.  3. 
Mr.  Erskine  applied  to  the  Court,  on  behalf  of  Mr.  Langt  officer  of  the 
liberty  of  Pontefraet,  to  restrain  the  officers  of  this  court  from  issuing  non 
omittas  latitats,  without  having  a  previous  writ  directed  to  and  returned  by 
him.  The  Court,  on  the  application  to  the  roaster,  finding  it  had  been  en 
universal  practice  to  issue  the  non  omittas  writs  in  the  first  instance,  and  aa 
no  precedent  could  be  produced  to  support  the  application,  refused  to  interfere."] 
Now,  if  the  Court,  aAer  having  refused  an  application  of  this  sort,  should 
■  ■  ■  "  '..1.1  •      1 1 1 1^  .   I .,    ■ 

(a)  Vide  RalM  and  Orders  of  K.  B.  Trin.  17t9. 

{b)  Vide  1  Tidd'e  Prac.  cb.  4.     Imp.  New  lastr.  Cler.  7th  edit.  178.  Lilly's  Fraet.  B(!f . 
tit  Non  Omittas. 
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suffer^ an  action  like  th6  present  to  be  maintained,  we  efOrwlvea- sball  be  the 
wrong-doers.  After  an  acknowledged  practice  for  above  70  years  at  tfae  least, 
recognising  the  coorse  pursued  by  this  defendant,  and  after  an  application  on 
behalf  of  the  bailifT  of  the  fitinchise  to  correct  the  practice  ;  on  which  the 
Court  Refused  to  interfere  when  the  question  of  its  legality  was  brought  direct- 
ly home  to  their  attention  ;  how  can  a  suitor  who  has  sued  out  the  accustomed 
process  of  the  Court  be  treated  as  a  wrong  do^r  ?  How  can  he  be  said,  in  the 
words  of  the  declaration,  to  have  **  wrongfully,  injuriously,  and  deceitfully" 
caused  that  to  be  done,  which  the  Court  have  authorized  in  practice  ifor  so 
long  a  period,  and  against  which  they  positively  refused  to  interfere  when 
called  upon  eleven  years  ago  ?  It  would  be  making  the  decision  of  the  Court 
a  snare  to  parties. 

'  Walton  and  Littledtde,  in  support  of  the  rule  for  a  new  trial,  admitting  that 
the  modern  practice  had  prevailed  as  stated,  said  that  this  action  was  brought 
in  order  to  try  the  legality  of  it :  for  if  it  were  well  founded,  the  value  of  the 
franchise  would  be  entirely  lost.  And  as  to  the  late  case  referred  to,  it  ought 
not  to  conclude  the  question  ;  for  the  Court  often  refused  relief  on  summary 
application,  which  might  be  had  in  a  more  regular  way  ;  referring  the  appli- 
cant to  his  legal  remedy  if  he  had  any  :-  and  that  is  now  sought  by  the  present 
action.  But  as  this  was  a  new  point,  which  they  said  they  had  not  had  so 
full  an  opportunity  as  they  wished  of  considering,  the  Court  adjourned  the 
argument  till  this  term  ;  when  it  was  resumed  by  the  plaintiflf's  counsel. 

As  to  the  first  objection,  to  the  generality  of  the  allegation,  at  any  rate  it 
does  not  apply  to  the  second  count,  which  does  not  claim  for  the  bailiff  the 
return  of  all  writs  generally,  but  only  of  all  writs  of  capias  out  of  B.  R, : 
neither  does  that  count  require  that  there  should  have  been  a  previous  mandate 
to  the  particular  bailiff  of  this  franchise  with  a  nullum  responsum  from  him ; 
but  a  mandavi  ballivo  to  any  bailiflf  of  'a  franchise  within  the  county,  and  ntiZ- 
ium  responsum  returned,  would  be  sufficient  to  sustah)  the  second  count.  The 
only  objection,  if  any,  which  can  in  strictness  apply  to  that  count,  is,  that  it 
"does  not  except  writs  in  which  the  bailiff  is  a  party  ;  but  this,  as  well  as  the 
rest,  is  open  to  the  answer  which  has  already  been  suggested  by  the  Court, 
that  the  claim  of  the  return  of  aU  writs  must  be  understood  of  all  writs  re- 
turnable by  the  bailiffs  of  franchises.  For  as  an  allegation  of  law  need  not 
be  made,  and;  if  made,  need  not  be  proved ;  so  where  the  law  allows  an  ex- 
'ception,  it  is  not  necessary  to  notice  it  in  the  allegation  of  a  general  claim. 
Even  a  mistake  in  alleging  matter  of  law  will  not  hurt,  if  sufficient  be  stated, 
without  that,  to  maintain  the  action(a).  In  one  sense  too,  the  bailiflf  may  be 
said  to  have  the  execution  of  writs  to  which  he  himself  is  a  party;,  fpr  Dal* 
ton*$  Office  of  Sheriff,  463,  says,  that  he  may  make  another  bailiflf  for  that 
purpose  ;  which  is  in  effect  doing  it  by  deputy.  They  also  contended  that 
this  general  mode  of  pleading,  claiming  the  return  of  all  writs,  &c.  was  war- 
ranted by  the  precedents.  Vidian's  Entr.  65.  The  case  of  the  hundred  of 
Gloucester.  Thomps.  Entr.  42.  Brownl.  Red.  49.  Reg.  Brev.  82  a.  104. 
and  Heme's  Pleader  224,  and  Gary  v.  Bacchus,  1  Show.  17,  18.  They  also 
referred  to  Lord  Cokeys  comment,.  2  Inst.  463,  on  the  statute  of  Westminster 
2.  c.  39.;  who  says  that  this  branch,  concerning  the  nan  owUtas,  is  in  affirm- 
ance of  the  common  law ;  and  refers  to  B(acton,  lib.  5.  fo.  442.  a,,  where  the 
sheriff  is  commanded  quod  non  omitteret  propter  lihertaiem  talem,  guin,  ^c. ; 
and  to  Pitz.  N.  B.  74  a.,  where  the  form  is,  that  the  sheriff  \s  commanded 
that  he  do  not  omit  beeause  of  the  liberty  aforesaid,  &c. :  though  it  had  been 
long  agreed,  and  was  not  now  disputed,  that  a  non  ondttas  writ  might  issue 
into  any  baUiitiok  in  the  county  afler  a  mandavi  ballivo,  &e.  to  any  one,  and 

(a)  By  /ontt  aad  Dodtridge,  Ji.  in  Drope  v.  Tkaire,  Littib,  127,  and  Williamton  v. 
jftitfon,  2^fiut,  490. 
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nutUutn  respofuum  XBtanxed.  And  they  shewed  a  precedent  in  19  H.  6.  67. 
a,. where  the  Coart  amerced  the  sheriff  for  returning  a  mani^aoi  haUivo^qui 
nuUum  dedit  respontum^  to  a  writ  of  distringas  juratores,  on  account  of  ib«! 
great  inconvenience  of  such  a  praciice.        ' 

As  to  the  principal  objection,  which  goes  to  the  right  of  action^all  the 
precedents  of  actions  against  sheriffs  and  uoder-sberiifs  by  the  owners  of 
independent  liberties  for  executing  non  omitias  writs  there,  without  a  prior 
writ  and  mandavi  baUivo^  dec  returned,  proceed  upon  the  ground  that  it  is  an 
injury  which  the  law  notices :  for  the  bailiff  of  the  franchise  thereby  loses 
the  iee%  which  be  would   otherwise  have  for  executing  the  process:  and 

Eower  being  given  to  him  by  the  royal  grant  to  return  all  writs  withip  the 
berty,  in  exclusion  of  any  other  officer,  it  is  the  same  as  if  the  liberty  were 
laken  out  of  the  county  for  that  purpose.  It  is  a  legal  right  or  privilege 
paramount  to  any  practice  of  the  coun,  and  cannot  be  governed  by  it.  The 
practice,  therefore,  which  has  of  late  years  prevailed,  of  issuing  non  omittas 
writs  into  these  liberties  in  the  first  instance,  is  not  analogous  to  the  practice 
of  issuing  a  latitat,  without  a  prior  bill  of  Middlesex  to  warrant  it ;  for  the  bill 
of  Middlesex  is  only  a  precept  of  the  court,!  Tidd's  Pract.  33.  41,  and  not  a 
writ;  it  has  no  direction  or  teste;  and  therefore  it  is  purely  within  the  dis* 
cretion  of  the  court  to  issue  or  omit  it :  the  practice  therefore  may  well  war? 
rant  the  omission  of  it.  But  in  the  case  of  writSj  the  issuing  of  them  is  a 
matter  of  right  essential  t0\the  jurisdiction  of  the  Court,  and  cannot  therefiore 
be  omitted  by  any  practice,  even  if  it  were  of  longer  standing  than  it  is:  bat 
it  appears  by  the  Instructor  ClericaUsj  published  in  1727,  that  it  was  not  then 
established,  as  at  present ;  for  the  usual  practice  is  there  stated  to  be,  to  sue 
out  a  common  latitat  and  a  non  omiitas  writ  at  the  same  time :  though  that 
itself  was  a  recent  encroaehment,  as  appears  by  the  older  authorities.  The 
mere  circumstance  of  the  writ  issuing  by  the  authority  of  the  court  will  not 
protect  either  the  plaintiff  or  his  attorney  from  answering  in  damages  as 
wrong-doers,  if  it  be  issued  illegally ;  for  thiose  who  set  the  power  of  the  court 
in  motion  are  answerable  for  the  consequences.  As  in  Barker  v.  Braham  and 
Norwood,  3  Wils.  368,  where  Mrs.  Braham  having  obtained  judgment  in  a 
former  action  against  Mrs.  Barker^  as  administratrix  of  her  deceased  husband^ 
upon  a  bond  debt  of  the  intestate ;  iifter  levying  part  of  the  sum  recovered  out 
of  the  assets  in  her  hands,  sued  out  by  Norwood  her  attorney  a  aiqnas  ad  sat* 
isfaciendtim  against  Mrs.  Barker,  without  any  suggestion  of  a  devastavit,  un- 
der which  she  was  taken  and  imprisoned  :  and  both  Mrs.  Braham  and  her 
attorney  Norwood  were  holden  liable  in  trespass  at  the  suit  of  Barker,  [Lord 
EUenhorough,  C.  J.  There  was  no  record  there  which  warranted  the  issuing 
of  a  writ  of  capias  ad  satisfaciendum  against  the  party  and  therefore  those  who 
sued  it  out  could  not  justify  under  it :  but  here  there  was  a  legal  writ  under 
which  the  party  suing  it  out  could  have  justified  in  trespass.  That  the  arrest 
itself  under  a  non  omittas  writ  is  not  illegal  is  shewn  by  the  case  of  Pitrpat^ 
rick  v.  Kelly,  cited  in  3  Term  Rep.  740.  Le  Blanc,  J.  The  question  in  thie 
case  in  Wikon  was»  whether  the  defendants  who  had  caused  the  plaintiff  to 
be  arrested,  and  were  therefore  prima  facie  trespassers^ could  justify  the  ca]>- 
tion  under  the  writ  of  execution  which  they  had  sued  out :  and  the  writ  itself 
being  unwarranted  by  any  judgment,  their  justification  necessarily  failed.] 
The  case  of  Fitzpatrick  v.  KMy  admits  that  the  party  making  the  arrest  is 
liable  to  answer  to  the  owner  of  the  franchise  thereby  riolated  :  and  this  also 
appears  from  20  H.  7v  fo.  7.  a.  All  the  authorities  too  agree,  that  an  action 
lies  by  the  owner  of  the  franchise  against  the  sheriff  or  officer  who  invades 
his  liberty,  and  makes  the  arrest  there  without  legal  authority.  And  in 
Gra^U  V.  Bagge,  3  East,  128,  it  was  held,  that  a  writ  di  fieri  facias  directed 
(in  the  first  instance  to  the  bailiff  of  the  royal  franchise  of  Ely,  out  of  this  court 
instead  of  to  the  sheriff  of  Cambridgeshire,  who  should  have  issued  his  man- 
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date  to  the  bailiff,)  was  erroneous  a|id  Toid,  and  that  the  bailiff  executing  h 
was  guilty  of  a  trespass  against  the  party  whose  goods  were  taken  under  it : 
and  upon  the  same  principle  it  must  lie  against  the  party  who  illegally  sues 
out  a  wm  omittas  process  in  the  first  instance.  [Lord  ElUnftorough,  That 
does  not  follow :  every  sheriff  or  other  officer  is  bound  to  know  the  limits  of 
his  jurisdiction :  or  if  the  case  be  doubtful,  he  may  apply  to  the  court  and  state 
the  speciid  circumstances.  In  the  case  of  GraiU  v.  Bagge,  one  who  was  no 
officer  of  the  court  took  upon  him  to  execute  process  illegally  directed  to  him, 
there  being  no  practice  to  warriint  it ;  but  here  the  defendant  has  done  no 
more  than  follow  the  usual  practice  of  the  court  long  established :  and  can  we 
suffer  him  to  be  treated  as  a  wrong-doer  for  that  ?  It  might  have  been  a  dif- 
ferent question  if  he  had  made  any  false  suggestion  or  representation  to  our 
officer  to  induce  him  to  issue  a  non  CTnittas  writ,  without  which  another  sort 
of  process  would  have  issued  in  course.]  It  is  no  objection  that  this  is  the 
first  instance  of  an  act\pn  of  the  kind  brought  since  the  practice  has  prevailed, 
(if  the  fact  be  so) ;. for  during  all  this  period  the  bailiffs  of  franchises  appear 
to  hare  exercised  their  rights,  and  taken  their  aceustomed  fees ;  and  while 
they  were  still  deriving  profit  froin  their  offices,  it  was  not  worth  while  to  in- 
cur thjS  risk  end  expence  of  an  action  in  a  particular  instance.  But  now  that 
the  question  is  at  length  raised,  if  the  court  hold  that  no  action  will  lie  for  the 
Tiolation  of  the  franchise,  it  will  in  efiect  abolish  the  franchise  itself. 

Lord  Ellsnborouoh,  G.  J.  There  might  be  some  question  whether 
the  present  ground  of  nonsuit  can  be  sustained  ;  whether  the  plaintiff  could 
claim  the  execution  and  return  of  oZZ  writs,  &%.  when  there  are  various  excep- 
tions, such  as  writs  of  waste,  re-disseisin,  cases  in  which  the  king  is  party, 
or  in  which  an  informer  sues  as  well  for.  the  king  as  for  himself,  and 
others  which  have  been  mentioned,  in  which  the  process  is  to  be  executed  by 
the  sheriff.  ^  And  though  several  precedents  have  been  shewn  in  favour  of  this 
general  mode  of  declaring,  particularly  that  in  Vidian^  touching  the  liberty  in 
question;  yet  the  authority  of  Lord  Hale  in  the  latter  case  cannot  well 
be  urged  in  confirmation  of  it,  because  the  frame  of  the  declaration  was  not 
considered  by  htm  at  all,  though  he  went  very  fullv  into  the  other  parts  of  the 
case.  But  independent  of  the  particular  ground  of  the  nonsuit,  it  would 
be  frivolous  to  send  down  the  case  to  a  second  trial,  if  it  appear  to  us,  as 
it  does,  that  the  plaiatiff  would  not  be  able  to  sustain  a  material  allegation  in 
his  declaration  namely,  that  the  defendant  ^*  wrongjvUy^  injurwudy,  and  deceit- 
fuUy**  caused  and  procured  the  writ  in  question  to  be  issued.  How  can  we 
say,  in  a  case  where  the  court,  at,  least  as  far  back  as  1727,  has  been  in  the 
practice  of  issuitig  the  rion  omtttoM  writ,  without  first  issuing  a  common  laip' 
tat,  and  waiting  for  the  return  from  the  sheriff  of  a  mandavi  baUivo  with  qui  nul-^ 
fum  dedid  responsum  ;  and  after  Lord  G.  B.  Gilbert  has  recognized  that  practice 
as  existing  in  his  time ;  and  when  we  know  that  objections  were  made  to  the 
practice  of  taking  out  wm  omittas  writs  in  the  first  instance  so  far  back  as 
1739,  and  actions  threatened,  but  still  it  continued,  and  is  recognized  as  the 
usual  practice  in  all  the  books  oi^  the  subject  since  that  time ;  and  no  instance 
can  be  produced  during  all  this  time  of  any  action  brought  against  a  party 
suing  out  such  a. writ :  how  can  we  say,  that  the  plaintiff  can  be  considered 
as  a  wrong-doer  for  issuing  such  a  writ,  according  this  long  established  prac- 
tice of  the  Gourt.  If  this  may  be  done,  I  know  not  what  process  may  not  be 
shaken :  for,  as  I  before  observed,  the  issuing  of  a  latitat  without  a  previous 
bill  of  Middlesex  stands  only  on  the  practice  of  the  Gourt :  and  that  instance 
is  the  stronger,  because  the  latitat  contains  a  false  recital  of  facts  on  which  it 
professes  to  be  grounded.  [His  Lordship  referred  to  Style's  Ptac.  Reg.] 
The  subject,  however,  has  not  passed  wholly  sub  silentio  ;  for  in  1796,  an  ap- 
plication was  made  to  set  aside  a  non  omittas  writ  issued  in  the  first  instance 
mto  this  very  liberty ;  which  the  Gourt  refueed.  bit  then  to  be  expected, 
that  afWr  the  question  has  been  brought  directly  to  the  notice  of  the  Gourt, 
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and  ^ey  have  refused  to  restraio  tbe  issuing  of  snch  a  writ  on  ibe  ground  of 
its  iUegality,  a  party  suing  is  to  be  wiser  than  the  Court  in  discovering  the  ille- 
gality of  its  process :  and  if  he  be  not,  that  he  is  to  be  treated  as  a  wrong- 
doer  for  having  issued  a  process,  the  issuing  of  which  the  Court  when  called 
upon  refused  to  recal  or  condemn.  It  is  clear,  therefore,  that  the  plaintiff 
must  fail  in  proving  a  substantive  and  material  allegation  in  his  declaration ; 
and  therefore  it  is  needless  to  set  aside  the  nonsuit. 

Grose,  J.  It  is  not  necessary  lo  inquire  into  the  precise  ground  of  the 
nonsuit,  because,  upon  the  general  objection  taken  by  my  Lord,  it  would  be 
useless  to  grsnt  a  new  trial.  For  the  practice  has  long  prevailed  and  is  now 
clearly  established,  that  a  capiat  with  a  non  amittas  claase  may  be  taken  out 
in  the  first  instance :  and  the  case  which  occurred  in  1796,  fortifies  the  old 
practice,  and  was  a  recognition  of  it  by  the  Court.  It  would  therefore  be  in 
vain  to  send  the  record  down  to  a  second  trial,  when  the  plaintiff  must  again 
be  nonsuited  on  this  objection. 

Lb  Blanc,  J.  In  shewing  cause  against  this  rule  an  objection  has  been 
taken  to  the  action  itself;  and  if  the  action  be  not  maintainable,  it  is  unneces- 
sary to  enter  into  the  other  objection,  which  is  only  to  the  form,  of  the  declara- 
tion. And  it  appears  to  me,  that  the  action  does  not  lie  ;  for  the  defendant  is 
charged  with  having  wrongfully,  &c.  sued  out  the  fum  omUtas  writ.  But  it 
does  not  appear  to  have  been  issued  b^  the  officer  upon  any  false  suggestion 
af  the  party  suing:  on  the  contrary,  it  was  issued  according  to  the  regular 
practice  of  the  Court,  which  has  subsisted  for  a  long  period :  and  in  tbe  only 
instance  which  has  been  shewn  of  any  attempt  made  to  set  aside  such  a  writ 
as  irregular,  the  Court  refused  the  application.  Therefore,  when  it  appears 
that  there  was  no  false  sog^stion  of  the  party  to  obtain  tbe  writ,  and  that  the 
issuing  of  it  was  not  irregular,  how  can  we  say  that  the  party  is  a  wrong-doer 
in  suing  out  such  process  ?  This  differs  the  present  case  from  those  that  have 
been  cited,  where  a  party  suing  out  a  writ  may  yet  be  a  trespasser ;  for  he,  as 
well  as  the  officer  wno  executes  the  writ,  may  be  a  trespasser,  unless  he  can 
justify  under  it ;  which  could  not  be  done  in  the  case  of  Barker  v.  Braham 
and  NiMTWood,  because  there  was  no  judgment  to  warrant  the  taking  the  per- 
son of  the  adminitratrix  in  execution.  But  there  was  a  very  good  reason  for 
not  bringing  an  action  of  trespass  in  this  case,  because  the  writ  would  have 
justified  boUi  the  party  who  sued  it  out,  and  the  officer  who  executed  it.  The 
pkintifT  was  therefore  driven  to  the  experiment  of  bringing  an  action  on  the 
case,  in  which  however  it  is  stated  that  the  .party  wrongfully  sued  out  this 
process ;  and  it  now  appearing  that  the  writ  wa^  sued  out  according  to  the 
long  established  practice  of  the  Court,  confirmed  in  the  jonly  instance  in  which 
it  was  attempted  to  be  impeached  for  irregularity^  we  cannot  say  that  the  par- 
ty suing  it  out  is  a  wrong-doer.  Rule  discharged. 


Scott  V.  Lifford(a). 

[S.  C.  at  Niti  Prius,  Campb.  246.] 

9  Eait  847.     May  6,  1808. 

Whara  the  iadovMS  of  a  bill  of  exohang^  lodced  it  with  hb  bankera,  who  praaeoted  it  for 
paymanton  tha4th,  whao  it  waa  dbhonoarad,  and  oo  tha  6th  ibay  rataroad  it  to  tha  indor- 
aaa,  who  gava  notice  to  tha  drawar  of  tha  dbbonoor  on  tha  6th  by  tha  two-penny  poat: 
bald  anob  notica  to  ba  raaaonabla. 

THIS  was  an  action  by  the  indorsee  of  a  bitl  of  Exchange  against  the 
drawer.  It  appeared  that  the  bill  had  been  drawn  on  the  1st  of  March  1806» 
by  the  defendant,  on  one  Motes  Agar,  payable  three  months  after  date  :  and 

(a)  Ei  RaUtiooa  MagL  S^wyn. 
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the  plaintiff  haYin?  become  the  holder  of  it,  had  placed  it  ia  the  hands  of  his 
bankers,  Down  and  Co.  on  the  4th  of  June,  when  the  bill  became  dae,  a  clerk 
of  Down  and  Co.  presented  it  for  payment;  and  it  was  dishonouied.  On  the 
6\h  they  retdrned  it  to  the  plaintiff,  who  by  letter,  put  into  the  two  penny-post 
on  the  6th,  gave  notice  to  the  defendant  of  the  dishonoar ;  the  plaintiff  living 
in  London  and  the  defendant  at  Shadwdl.  The  case  was  left  to  the  jury  on 
the  question,  whether  the  notice  of  the  dishonoar  had  been  given  in  reasonable 
time ;  and  the  jury,  being  of  opinion  that  it  had,  found  a  verdict  for  the  plain* 
tiff  And  on  motion  by  Wtgley  for  a  new  trial  on  the  ground  that  due  dili* 
gence  had  not  been  used  ; 

Lord  Ellenbosough,  C.  J.  said,  I  cannot  say  that  the  holder  on  the  return 
of  the  bill  dishonoured  to  him  is  bound,  ommis  omnibut  aim  negoHis,  to  post 
off  immediately  with  notice :  if  reasonable  diligence  has  been  used,  it  is 
sufficient. 

Grose,  J.  Whether  due  diligence  has  been  used  is  a  question  of  law(l) ; 
but  judges  may  take  the  opinion  of  a  jury  as  to  what  is  convenient  in  the 
mannpf  of  giving  notice. 

Le  Blanc,  J.  It  cannot  be  contended  that  a  banker  ought  to  give  notice  oi 
the  dishonour  to  any  but  bis  customer  for  whom  be  held  the  bill :  and  I  can- 
not rule  that  the  holder  of  a  bill  may  not  avail  himself  of  the  conveyance  by 
the  two-penny  po6t(2). 

Rule  refused. 


Stadt  V.  Lill. 

[S.  C.  at  Nisi  Pfius,  1  Campb.  842.] 

9  East,  848.    May  6,  1808. 

A  gnarantia  in  writiog  to  pay  for  any  goods  which  tho  vendor  doHvon  to  a  third  penon  it 
good  within  the  4th  sect  or  the  stat.  of  fraods,  as  cootaioing  a  saffioient  deecription  of  the 
ecmideration  of  the  promise,  ( namely » the  delivery  of  the  goods  when  made)  as  of  the 
promue  itself;  both  of  which  are  incioded  in  the  word  agretmtni  required  by  that  section 
to  be  reduced  into  writing,  &e. 

THIS  was  an  action  on  the  case  for  the  breaeh  of  a  gnarantie  in  not  pay' 
ing  the  value  of  goods  delivered  by  the  plaintiff  to  one  Nkhois.  The  defend' 
ant  gave  a  written  guarantie  signed  by  him  in  this  form :  **  I  guarantie  the 
payment  of  any  goods  which  J.  Stadt  delivers  to  J,  Nichols"  It  was  object- 
ed at  the  trial  before  Lord  EUenhorough,  C.  J.  at  Guildhall^  that  this  guaran- 
tie was  void  by  the  4th  sect  of  the  statute  of  frauds  29  Car.  2.  c.  3,  which 
avoids  any  promise  to  answer  for  the  debt  of  another  unless  the  agreement  be 
in  writing,  &c.:  and  in  Wain  v  Warlters,  5  East,  10,  recognised  in  Egerion  v. 
Matthews,  6  East,  307,  it  was  held  that  the  word  agreement  included  the  con- 
sideration for  the  promise  as  well  as  the  promise  itself :  and  here  there  was 
no  consideration  stated  for  the  promise.  But  Lord  ElUnborough  was  of  opinion 
that  the  stipulated  delivery  of  the  goods  to  Nichob  was  a  consideration  ap- 
pearing on  the  face  of  the  writing,  and  when  the  delivery  took  place  the  con- 
sideration attached;  and  he  directed  the  jury  accordingly;  who  found  for  the 
plaintiff:  but  be  gave  leave  to  the  defendant  to  move  to  enter,  a  nonsuit  if  this 
direction  were  wrong. 

(1)  Vide  Bateman  v.  Joaph,  12  East,  488,  and  note  1. 

(2)  Foe  American  eases  establiihing  the  general  rale  ^  to  notice,  see  7^  Bankqf^ortk 
Jlmtriea  v^  Vardon,  2  DalL  78.  Mallory  v.  JSirwan,  Id.  192.  Warden  if  aL  v.  Car» 
eon* 9  txteutoTi,  Id.  288.  The  Bank  of  A"brth  America  v.  Pettit,  4  Dal.  127.  Jackeon  v. 
hieharde,  2  Games,  84S.  Corp  v.  M'Comb,  1  Johns.  Ca.  826.  Tanno  4r  oi.  v.  Lagne, 
2  Johns.  Ca.  1.  Widgery  v.  Munroei  at.  6  Mass.  Rep.  449.  FreenuM  ^  al.  v.  Boynttm, 
7  Mass.  Rep.  48S. 
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The  Attorney  •General  now  moved  accordingly,  and  suited  the  objection, 
and  the  cases  on  which  it  was  founded. 

But  the  Court  were  satisfied  that  Hie  diieetion  was  Tight,  for  the  reason  be- 
fore given  by  Lord  EUenborcug^j  which  hiff  Lordship  now  repeated  as  above 
8tated(l). 


Hands  v.  Burton. 

9  Eait,  849.    May  6,  1808. 

Ftoof  that  the  defendant  agreed  to  sell  big  hone  warranted  aonad  ta  the  plaintiff*  for  81/.  lOi. 
and  at  the  nine  time  agreed  that  if  the  plaintiff  wonld  take  the  faorae  at  that  valae,  he, 
the  defeodan)  woold  boy  another  horae  of  the  plaintiff 'a  brother  for  14L  14a.  and  that  the 
difference  only  ahoald  be  paid  ta  the  defendant,  will  aopport  a.  eonnt  obaigtnf  only  that  in 
consideration  that  the  plaintiff  would  bny  of  the  defendant  a  horse  for  81/.  lOi.  the  defend- 
ant promised  that  it  was  aonnd*,  and  that  in  fact  the  plaintiff  did  bny  the  horse  far  that 
priee,  and  did  pay  to  th$  drftndani  the  said  BU.  10a. 

THE  declaration  stated,  that  in  consideration  that  the  plaintiff  would  buy  of 
the  defendant  a  horse  for  31Z.  lOs,  to  be  paid  by  the  plaintiff  to  the  defendant, 
the  defendant  promised  that  the  horse  was  sound ;  and  that  the  plaintiff  did  buy 
of  the  defendant  the  horse  ybr  that  price,  and  did  pay  to  the  defendant  the  said 
31Z.  10^.;  and  then  alleged  as  a  breach  that  the  horse  was  unsound.  The 
proof,  at  the  trial  before  Graham,  B.  at  Oxford,  vim  that  the  defendant  agreed 
to  dispose  of  his  horse,  which  he  warranted  sound,  to  the  plaintiff  for  30 

fuineas ;  but  aereed  at  the  same  time,  that  if  the  plaintiff  would  take  the 
orse  at  that  yalue,  he,  the  defendant,  would  purchase  of  the  plaintiff's  brother 
another  horse  for  14  guineas,  and  that  the  difference  only  should  be  paid  to 
the  defendant.  The  witness  described  it  as  one  deal  between  the  parties,  and 
that  but  for  the  latter  consideration  he  did  not  believe  that  the  bargain  would 
have  been  made.  It  was  therefore  objected  that  the  proof  varied  from  the 
contract  as  laid,  and  shewed  rather  a  contract  for  the  exchange  of  horses,  pay- 
ing the  difference  only  in  money,  than  an  entire  money  payment  for  the  horse 
in  question.  The  learned  Judge  however  refused  to  nonsuit  the  plaintiff,  but 
reserved  the  point;  and  the  plaintiff  recovered  on  proof  of  the  unsoundness 
of  the  horse. 

W.  E.  Taunton  now  moved  to  set  aside  the  verdict,  and  enter  a  nonsuit,  on 
the  variance  stated.     But  by 

Lord  Ellbnborouoh,  G.  J.  The  parties  agreed  to  consider  the  brother's 
horse  as  14  guineas  in  their  mode  of  reckoning  the  payment  for  the  defend- 
ant's horse ;  but  still  the  consideration  for  the  latter  was  30  guineas,  and  the 
defendant  received  30  guineas  in  money  and  value. 

Grose  and  Ls  BtANC,  Justices,  concurred.  The  latter  observed  that  the 
agreement  was  in  effect  this  :  the  plaintiff  says,  I  will  buy  your  (the  defend- 
ant's) horse  for  30  guineas,  and  you  shall  buy  my  brother's  horse  for  14 
guineas,  and  the  14  guineas  which  you  are  to  pay  shall  be  reckoned  as  part 
of  the  30  which  you  are  to  receive. 

Rule  refused. 


(I)  Vide  Leonard  r.  Vredenburgh,  8  Johns.  29,  in  point.  The  decision  in  Wain  r. 
Warlten  was  recogoisad  by  the  Snpreme  Court  of  Muf^Tork  in  Sears  v.  Brinks,  8 
Johns.  210. 


A  policy  of  ioanraDoo  orktnallj  nnderwrittm  on  "  ibip  and  imffii**  wia,  , 

declared  by  content  of  all  parties,  to  be  on  "  ahip  and  goodM^"  by  a  memonndain  wriuea 
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French  v.  Patton. 

[S.  C.  at  Nisi  Prius,  1  Campb,  72.] 

9  Eaat,  861.    May  6,  1808. 

wit,  after  tlie  thip  tailed, 
w«w.i..<w^  «^  ..^...w...  w-  ...  |rww«,  .V  w  wia  ■■■•1^  H#»i*  gwiMf  Jj  ti  memoTandaoi  wriUea 
00  a  blank  apace  in  the  body  of  the  policy  ;  bot  witboat  any  new  atamp  :  and  it  baring 
been  before  decided  that  for  want  ot  tbe  stamp  ^he  ptaintin  ooold  not  recover  as  apon  a 
policy  on  ship  and  good$,  as  declared  by  the  memorandain  ;  it  wat  now  bold  that  be  conld 
not  recover  npoo  ibe  policy  in  its  original  aUte»  aa  an  inaaranee  on  **  thip  and  auUU^**  by 
reason  of  tbe  alteration  apparent  npon  the  face  of  tbe  iattrament  ittev,  and  whicb'wat 
made  by  partiet  intereited. 

THIS  was  another  action  on  the  same  policy  of  insurance,  on  which  Hill^ 
as  agent,  before  sued  this  defendant,  and  which  is  rqx>rted  under  the  name  of 
Hill  ▼.  Potion,  8  East,  373.  The  plaintiff  there  declared  as  on  a  policy  on 
skip  and  goods(a) ;  and  it  theh  appeared  that  the  policy,  which,  as  it  stood  in 
tbe  printed  part  of  it  was  on  ship  and  goods,  had  been  restrained  by  a  written 
note  in  th^.  margin  to  ship  and  outfit,  in  con&equence  of  a  misundferstanding 
by  the  broker  of  the  instructions  of  his  principal,  in  which  state  it  was  sub- 
scribed by  tbe  underwriters  in  September  1804 ;  and  that  on  a  subsequent  ap- 
plication tp  them  by  the  broker  made  long  af\er  the  sailing  of  the  ship,  they 
nad  agreed  to  alter  it,  by  the  following  memorandum,  inserted  in  the  body(&) 
of  the  policy,  upon  a  blank  space  between  the  printed  parts ;  against  which 
the  underwriters  wrote  their  initials.  "  It  is  hereby  agreed  that  the  interest 
'*  in  this  policy  of  insurance  shall  be  on.  ship  and  goods  instead  of  ship  and 
^'outfit,  as  originally  declared.     London,  13th  March  1805." 

The  Court  were  of  opinion  in  tbe  former  case,  that  though  the  alteration 
were  agreed  to  by  the  underwriters,  yet  as  it  essentially  varied  the  risk  insur- 
ed, it  could  not  be  made  effectual  without  a  new  stamp ;  and  therefore  they 
set  aside  the  verdict  which  had  been  obtained  by  the  plaintiff  upon  proof  of 
a  total  loss.  And  now  the  assured  brought  a  new  action  in  his  own  name,  and 
declared  as  upon  a  policy  on  ship  and  outfit,  bein^  the  form  in  which  it  was 
orio^inally  subscribed  by  the  underwriters,  and  which  remained  legible  in  the 
same  state  as  before.  But  Lord  EQenborough,  G.  J.  was  of  opinion  that  the 
alteration  having  been  made  by  one  who  had  competent  authority  to  bind  his 
principal,  though  made  by  consent  of  tbe  underwriters,  avoided  the  policy  as 
It  was  before)  and  therefore  it  could  not  be  declared  upon  in  its  original  state 
without  a' new  stamp.  The  case  now  came  on  in  the  peremptory  paper  upon 
a  rule  obtained  in  a  former  term  for  setting  aside  the  nonsuit,  and  having  a 
new  trial :  against  which 

The  Attorriey  General  and  Garrow  were  now  to  shew  cause :  but  they 
thought  the  gronnd  of  the  nonsuit  so  clear,  as  stated  by  his  Lordship,  that 
they  waived  adding  any  thing  by  way  of  argument  in  support  of  it. 

Park  and  Matryat,  m  support  of  the  lule,  argued  to  this  effect:  There  is 
no  alteration  or  erasure  of  the  original  instrument,  which  remains  as  it  was 
at  first  subscribed  a  policy  of  insurance  on  "  ship  and  outfit  ;'*  and  this  was 
at  one  time  binding  on  the  parties.  But  they  afterwards  contemplated  to 
vary  the  agreement,  and  to  make  it  a  policy  on  ship  and  goods  ;  and  this  was 
attempted  to  be  done,  not  by  any  spoliation  of  the  originid  instrument,  which 


(a)  The  besinninc  of  tbe  former  report  inadvertently  atatet  that  action  to  have  been 
brought  on  a  policy  of  intnrance  on  *'  abip  and  outfit,**  mttetd  of  *'  ahip  and  goodi  :*'  bat 
the  error  it  manifeat  both  from  tbe  marginal  notes,  and  the  whole  context  of  tbe  report. 

(6)  Upon  tbe  former  occanon  the  memorandnm  wat  aaid  to  be  indoraed  on  tne  polioy  ; 
bat  by  a/ac  timUe  of  tbe  policy  ^now  ahewn  in  Court,  it  appeared  to  have  been  made  in  tbe 
manner  abore  ttated. 
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woald  have  taised  the  question  whether  it  were  thereby  avoided,  though  done 
without  fraud,  and  for  a  purpose  which  had  failed ;  but  by  a  distinct  memo- 
randum, bearing  a  different  date  from  the  original  policy  and  therefore  the 
same  for  this  purpose  as  if  made  on  a  different  piece  of  paper,  agreeing  that 
the  policy  should  stand,  as  i^  originally  did,  (meaning  in  the  printed  pari)  on 
ship  ani  goads.  Now,  either  that  memorandum  was  or  was  not  effectual  to 
do  away  the  original  contract  between  the  parties  and  substitute  a  ^ew  one. 
This  Court  in  the  former  case  of  Hill  ▼.  Fattwi  held  that  it  was  not  cffectusl; 
and  could  not  be  received  in  evidence  without  a  new  stamp,  and  therefore  that 
the  plaintiff,  who  had  declared  as  upon  "a  policy  on  ship  arid  goods  according 
to  the  memorandum,  could  not  recover.  It  follows  then  that  the  original  con- 
tract, unaffected  by  any  legal  evidence  of  a  different  contract  subsequently  en- 
tered into,  must  remain  in  force.  The  facts  only  shew  that  there  was  an  in- 
eflectoal  attempt  to  alter  it.  If  the  Court  cannot  look  at  the  memorandum  for 
the  purpose  of  sustaining  the  original  frame  of  the  policy  in  its  printed  form 
neither  can  they  look  at  it  in  order  to  overturn  it  as  it  stood  when  subscribed. 
A  perfect  contract  must  be  substituted  before  a  former  perfect  contract  can  be 
superseded.  To  shew  that,  independent  of  any  objection  arising  on  the 
stamp  laws,  an  alteration  made,  bona  Jide,  by  consent,  and  in  order  to  correct 
a  mistake,  would  not  vitiate  a  policy,  they  cited  Bates  v,  Crrvhham,  Salk.  444, 
as  in  point :  which  was  supported  in  principle  by  Mattel^  v.  The  London 
Assurance  Company,  1  Atk.  545.  So  in  Zouch  v,  Claye,  2  Lev.  3$.  and  1 
Ventr.  185,  the  adding  1^  consent  the  name  of  a  second  obligor  to  a  bond  af- 
ter the  execution  of  it  by  the  first  obligor  was  held  not  to  avoid  it.  Lord  Hale 
there  referred  to  a  case  in  Moor(a)  as  confirmatory  of  this  doctrine ;  which  he 
says  had  been  before  adjudged  to  the  contrary  in  Cre.  Eliz.  .626(3).  The 
avoiding  of  the  instrument  was  part  of  the  penalty  annexed  by  the  common 
law  to  the  fraudulent  alteration  of  it  Then  in  the  late  case  of  Henfreer. 
Brondey{c)  this  Court  held,  that  an  award,  which  was  altered  by  the  umpire 

(a)  la  lli0  report  in  Levinx  the  reference  if  to  Moor,  pL  788,  which  is  a  mifprint  for  pi. 
17S0.  8o«  also  Moor,  886.  pi.  1126.  wbero  tho  plaintin  aoed  on  an  ohligatioo,  which  the 
jnrj  fonnd  afoeially  to  bare  boon  hiterliDed,  after  tho  oxeention  of  it  by  the  defendant,  with 
the  wordd  Vietcomiti  eomitatut  Oxon,  without  the  privity  of  the  plaintiff  ;  hot  they  did  not 
fiod  by  whom  it  was  done  ;  and  becaose  the  interlinins  was  not  in  a  material  place,  nor  with 
the  privity  of  the  plaintiff,  the  Coort  gave  judgment  for  bins  :  but  they  said  that  if  it  had 
been  in  a  material  pbce,  oi'  with  his  privity,  vritkout  ihs  a$uni  of  the  obligor  himself,  it 
weald  have  avoided  the  deed  v 

ib)  This  refera  to  the  case  of  Markham  v.  Gonatton  in  Tr.  40  Eliz.  Rot  212.  It  ap- 
pears by  Coke*$  Report  (Cro.  Eliz.  626.)  that  Markham  had  bronght  debt  in  C.  B.  open 
an  obligation  against  fbxt  who  pleaded  the  filling  np  of  the  blank  spaces  in  the  bond  after  the 
sealing  and  delivery,  and  therefore  that  it  was  not  his  deed  ;  which  was  held  to  be  a  good 
eaase  of  avoiding  the  bond  ;  wherefore  iasoe  was  taken  that  they  were  not  filled  np  <tfUr  the 
aeslni;  and  delivery  ;  end  it  beinc  proved  at  Al<i  Prius  that  they  were  so  filled  op,  the 
plaintiff  was  noosoited.  The  plaintiff  then  brought  an  action  on  the  case,  (which  b  the  one 
reported  in  Cro.  El.  and  Moor  647.)  against  the  defendant  Oonatton  for  having  afterwards 
fraudulently  filled  np  certain  blanks,  £e.  in  the  bond,  without  the  assent  or  notice  of  the 
plaiiitiff,  and  in  order  to  avoid  the  bond  :  on  which  the  plaintiff  recovered  judgment ;  the 
opinion  of  the  Court  as  there  slated  beins,  that  the  bond  was  avoided  by  the  material  altera- 
tions made  in  it,  though  for  the  benefit  of  the  obligor,  and  by  his  sssent.  But  the  report  m 
Moor  notes,  that  afterwards  the  plaintiff  brought  a  new  action  upon  the  bond  against  fox, 
who  pleaded  the  special  matter,  and  concluded  that  it  was  not  his  deed  ;  to  which  Markham 
replied  that  the  blanks  were  fiHed  up  vfiih  his  atssni :  and  on  demurrer  it  was  adjudged  for 
the  plaintiff  in  B.  B.  And  this  eiplains  what  was  sakl  by  HaU  in  Zouch  v.  Clay,  2  Lev.  86. 
Lora  Ellenborought  C.  J.,  in  this  part  of  the  argnmeot,  asked  whether  theae  cases  were  not 
all  considered  in  Master  v.  Miller,  4  Terra  Rep.  820  :  to  which  no  answer  was  given  from 
the  bar :  hot  18  Vin.  Abr .  tiL  Fails,  T.  h  U.  were  referred  to  as  collecting  all  the  cases.  It 
appears  hoi#ever  upon  reference  to  that  case,  that  though  many  other  autborities  were  meA- 
tiooed,  theae  wen  not ;  though  iini^h  in  aid  of  Mr.  Justice  BuUer'e  aignment*  who  differed 
ffom  the  rsat  of  the  Court 

{€)  6  East,  809,  and  vide  Irvine  v.  Blnon,  8  East,  64. ;  which  waa  alao  referred  to  at 
confirmatory  of  the  other  ease. 

Vol.  V.  23 
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after  his  aathority  had  expired,  thoagh  void  for  the  increased  sum  diftcted  to 
be  paid,  was  yet  good  for  the  original  sum  awarded,  which  still  continued  leg* 
ible. 

Lord  ELLBNBORorGH,  C.  J.  In  that  case  the  act  of  the  umpire  in  altering 
the  award,  after  his  authority  had  expired,  was  takeo  to  be  the  same  as  the 
act  of  a  mere  stranger.  But  here  the  broker  had  a  continuing  authority  to 
bind  bis  principal  by  the  alteration  of  the  policy ;  and  the  alteration  was  ef- 
fectual to  bind  all  the  parties  if  a  new  stamp  had  been  affixed  on  the  instrument. 
The  new  agreement  was  complete  as  far  as  the  will  of  the  parties'  could  make  it 
so;  and  it  only  wanted  a  circumstance  which  the  law  requires  to  give  it  its  full  le- 
gal effect.  But  though  ineffectual  as  an  instrument  to  sue  on,  it  seems  efiect- 
ual  to  do  away  the  former  agreement  which  was  thereby  abandoned.  If  this 
were  otherwise,  would  it  not  operate  as  a  fraud  on  the  revenue.  I  am  glad 
however  that  this  case  comes  before  us  on  a  nonsuit,  because  the  plaintiff  will 
not  be  concluded  by  our  present  opinion.  I  have  turned  the  question  in  my 
mind  again  and  again  with  great  anxiety.  In  the  first  action  the  plaintiff  in- 
sisted on  the  alteration  as  made  agreeably  to  the  real  intentions  of  the  parties, 
and  that  the  policy,  as  it  was  first  subscribed,  was  contrary  to  the  instructions 
of  the  broker,  and  by  mistake.  But  now  he  desires  us  to  consider  that  it  was 
not  altered,  because  it  was  not  effectually  altered  for  want  of  a  new  stamp  to 
the  memorandum.  But  is  it  not  made  a  different  policy  by  the  memorandum,- 
by  which  a  difierent  contractus  substituted  by  the  act  of  the  parties  in  lieu  of 
the  former  one,  which  they  abandon  ?  Is  it  less  effectual  to  shew  the  inten- 
tion of  the  parti'es  because  it  is  a  fraud  in  law  against  the  revenue.  The 
plaintiff's  own  act  has  made,  as  far  as  he  can  make,  the  policy  9peak  a  difiler- 
ent  language  from  what  he  now  insists  that  it  does,  and  he  must  take  the  conse- 
quences. I  cannot  therefore  say,  that  the  policy  is  not  so  altered  as  to  have 
lost  its  original  identity,  though  the  circumstance  of  a  stamp  be  wanting  to 
give  full  effect  to  the  instrument  so  altered :  and  I  do  not  think  that  the  plain- 
tiff can  recur  to  it  again  in  its  original  state.  If  however  he  shall  be  advised 
to  question  our  opinion,  I  am  glad  that  the  opportunity  will  still  be  open  to 
him. 

GaosE,  J.  This  is  an  action  brought  upon  a  contract  which  was  once  per- 
fect, till  it  was  superseded  by  another  contract  which  was  also  perfect,  as  far 
as  the  will  of  the  parties  was  declared  ;  but  it  could  not  be  put  in  suit  for  want 
of  the  stamp  which  the  law  requires.  Still  it  appears  upon  the  face  of  the 
former  contract  that  it  has  been  altered  and  vacated,  and  this  has  been  done  by 
the  act  of  the  parties  who  were  competent  to  do  so.  Whatever  reluctance! 
may  feel  I  must  declare  the  law  as  it  appears  to  me. 

Le  Blanc,  J.  We  must  give  the  rule  of  law  in  this  case,  as  far  as  we 
are  compelled  to  do  it,  with  reluctance,  because  it  is  against  a  party  who  per- 
haps meant  to  do  no  wrong  at  the  time :  but  can  the  Court  enmrce  an  agree- 
ment after  the  parties  themselves  have  upon  the  very  face  of  the  same  instru- 
ment declared  that  it  is  not  their  agreement,  and  have  actually  written  another 
and  a  different  agreement  in  the  place  of  it.  And  I  cannot  say  that  it  is  the 
same  thing  as  if  the  memorandum  had  been  written  on  a  different  instrument ; 
for  it  is  inserted  in  the  body  of  the  original  agreement,  and  makes  it  speak  a 
differept  language.  It  shews  an  entire  alteration  in  the  minds  of  the  con- 
tracting parties^  Then  finding  thatthe  substituted  agreement  cannot  be  en- 
forced because  of  an  objection  arising  upon  the  stamp  laws,  the  plaintiff  now 
wishes  to  resort  bnck  lo  that  which  he  has  declared  was  r>ot  his  agreement. 
There  is  another  reason  why  this  should  not  be  permitted  to  him,  because  it  is 
aglkinst  the  policy  of  the  revenue  laws,  for  it  would  hold  out  encouragement 
to  break  these  laws,  and  to  try  alterations  of  this  sort,  if  after  an  attempt  made 
to  alter  a  contract  without  a  new  stamp,  it  should  be  held  that  though  the  at- 
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tempt  were  inefiectual  as  to  the  new  contract  of  the  parties,  they  coald  recur 
back  again  to  the  original  agreement  and  set  that  up  again(l). 

Rale  discharged. 


The  King  t;.  Pearse. 

9  Eait,  S68.    May  7,  1808. 

Though  it  be  proper  for  a  magistrate  in  drawing  up  a  conviction  on  the  stat.  5  Ann.  c.  14.  to 
state  the  pnrlicnfar  evidence  of  the  fact  on  which  hie  judgment  is  founded,  and  not  merely 
the  )e^\  effect  of  it  in  the  words  of  the  statute,  yet  a  conviction  in  the  latter  form  is  valid 
in  law;  but  the  magistrate  subjects  himself  to  an  information  if  he  endeavor  to  shelter 
himself  from  detection  by  mis-stating  such  legal  resnlt  when  the  evidence  wonld  not  war- 
rant it 

ABBOTT  moved  for  a  certiorari  to  bring  befofe  the  Court  a  convictio.n  on 
the  stat  5  Ann.  c.  14.  s.  4.  drawn  up  according  to  the  precedent  in  Burn's 
Justice}  followed  in  the  case  of  The  King  y.  Thomson,  2  Term  Rep.  18,  though 
disapproved  of  by  all  the  Court,  wherein  the  deposition  of  the  witness  to  the 
fact  was  stated  in  the  words  of  the  statute ;  namely,  that  the  defendant  on  the  ^ 
day  and  place  mentioned  '*  did  keep  and  use  a  certain  erigine  called  a  gun,  to 
kill  and  destroy  t/ie  game  ;"  without  setting  forth  the  particular  evidence  of  the 
fact:  The  same  form  had  been  adopted  before  in  Rex  v.  Hartley,  Cald.  175, 
and  was  afterwards  pursued  in  Rex  v.  Lovety  7  Term  Rep.  152 ;  but  in  the 
latter  case  the  Court  greatly  disapproved  of  it ;  and  granted  a  rule  calling  on 
the  conviction  magistrate  to  shew  cause  why  a  criminal  information  should 
not  go  against  him  for  not  stating  all  the  evidence  given  ;  and  after  hearing 
the  affidavits  on  both  sides  the  rule  was  finally  discharged  only  on  the  ground 
that  the  magistrate  had  not  acted  corruptly,  and  might  have  been  misled  by 
the  precedent  in  Rex  v.  Thompson :  but  they  expressed  their  opinion  in  strong 
terms,  that  it  was  the  duty  of  magistrates  in  all  cases  to  state  the  whole  of  the 
evidence  and  not  merely  the  result  of  it.  And  in  The  King  v.  Clarke,  8 
Term  Rep.  220,  where  the  particular  evidence  of  the  fact  of  killing  the  game 
was  set  forth,  the  Court  expressed  their  approbation  of  it ;  and  recommended 
' it  as  a  precedent  to  be  followed  in  future;  and  expressed  themselves  much 
dissatisfied  with  the  general  mode  of  stating. the  evidence,  in  the  terms  of  the 
act  of  parliament,  which  had  been  practised  Jn  these  cases.  He  therefore 
moved  for  the  certiorari  in  this  case,  with  a  view  to  settle  the  question  in  fu- 
ture.    But  by 

Lord  Ellenborouoh,  C.  J.  all  the  ar/^iments  against  this  form  of  convic- 
tion were  discussed  and  considered  in  The  King  v.  Thompson  ;  and  though 
the  court  disapproved  of  it,  still  they  held  themselves  bound  by  the  former 
precedents  to  support  it.  The  point  therefore  having  been  decided  again  and 
again,  we  cannot  have  it  discussed  any  more. 

Le  Blanc,  J.  If  a  magistrate  eTidcavour  to  shelter  himself  from  detection 
by  merely  stating  the  fact  of  the  offence  in  the  terms  of  the  act  of  parliament, 
as  if  it  were  the  legal  efTect  of  the  evidence,  when  the  evidence  itself  would 
not  warrant  the  conclusion,  he  subjects  himself  to  a  criminal  information,  up- 
on a  proper  case  laid  before  the  Conrt. 

Per  Curiam,  The  writ  denied. 


(I)  Vide  Coli  4"  aL  v.  Parkin,  12  East,  471 
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Derby  Canal  Company  t^.  Wilmot,  Bart. 

9  Eait,  860.    May  7,  1808. 

Though  the  affiiing  the  common  leal  to  the  deed  of  convejanee  of  a  corporation  be  rafficient 
to  pan  the  estate,  without  a  formal  delivery,  if  done  with  that  intent;  yet  at  bai  no  ench 
effect  if  the  order  for  affixing  the  leal  be  accompanied  with  a  dfrection  to  their  clerk  to  re- 
tain the  conveyance  in  his  hands  till  aecoonta  were  adjusted  with  the  pni^haaer. 

IN  ejectment  for  lands  in  the  county  of  Derby^  Sir  Robert  Wdmot^  the  de* 
fendant,  claimed  by  conveyance  from  the  company,  ^hich  is  incorporated  by  act 
of  parliament,  under  their  seal.  It  appeared  at  the  trial  at  Ikrhy^  that  the 
defendant  had  purchased  the  land  in  question  from  the  company,  to  whom  he 
had  sold  other  land,  and  there  were  accounts  subsisting  between  them  which 
were  not  settled.  That  upon  the  occasion  when  the  company's  seal  was  affix- 
ed to  the  conveyance  in  question,  their  managing  committee  (which  had  au- 
thority for  this  purpose)  was  sitting  at  an  inn  in  the  town,  and  the  convey- 
ance having  bden  brought  to  them,  they  directed  their  clerk  to  affix  the  seal  to 
it,  bn^  not  to  part  with  it  till  the  accounts  were  adjusted  ;  the  company's  clerk 
accordingly  sent  his  clerk  with  the  conveyance  to  the  house  where  the  seal 
was  usually  kept  in  the  town,  in  order  to  affix  the  seal  to  the  instrument,  but 
with  a  direction  not  to  part  with  it,  but  bring  it  back  to  him  ;  which  was  done 
accordingly.  Wood,  B.  thought  that  the  conveyance  under  these  circumstan- 
ces wa9  not  complete  to  pass  the  legal  estate,  and  therefore  the  plaintiffs  re- 
covered a  verdict ;  which 

Vaughan,  Serjeant,  now  moved  to  set  aside,  upon  the  authority  of  2  Rol. 
Abr.  23.  1.  60,  which  cites  the  case  of  the  Dean  and  Chapter  of  fvmef,  Dav. 
Rep.  44.  b.  that  the  deed  of  a  corporation  needs  no  deliverVt  but  the  affixing 
of  the  common  steal  gives  it  perfection  without  delivery.     But 

Lord  ELLENBOROtJGH,  C.  J.  auswered,  that  the  rest  of  the  Court  agreed, 
that  in  .order  to  give  it  effect,  the  affixing  of  the  seal  must  be  done  with  in- 
tent to  pass  the  estate  ;  otherwise  it  operates  no  more  than  a  feoffment  would 
do  without  livery  of  seisin  :  whereas  here,  though  the  seal  was  directed  to  be 
and  was  affixed  to  the  instrument  for  form,  yet  it  was  without  a  reservation  of 
any  present  efllect  to  pass  the  title  out  of  the  company,  as  they  did  not  choose 
to  deliver  over  the  possession  of  the  conveyance  till  the  accounts  were  settled 
between  them  and  the  purchaser(l). 


Purcell  V.  Macnamara. 

[S.  C.  at  Nisi  Prim,  1  Campb.  199.] 

9  East,  S61.    May  7, 1808. 

It  lies  on  the  plaintiff  in  an  actioii  for  a  malicioas  proseention  to  give  evidence  of  malice  m 
the  defendant,  either  express,  or  to  be  collected  from  circnmstances  shewing  plainly  the 
want  of  probable  canse;  and  the  malice  is  not  to  be  implied  from  the  mere  proof  of  the 
plaintiff's  aoqoittal  for  want  of  the  prosecutor's  appearing  when  called. 

AT  the  second(a)  trial  of  this  cause,  which  was  an  action  for  a  malicious 
prosecution  against  the  defendant  for  having  indicted  the  plaintiff  of  perjury; 
assigning  the  perjury  on  an  affidavit  made  by  the  plaintiff  swearing  to  the 
words  uttered  by  the  defendant ;.  the  proof  on  the  part  of  the  plaintiff  in  ad- 
dition to  the  formal  proof  of  the  record  of  acquittal  was,  that  after  the  indict- 
ment   found   was    ready   for  trial,   the   prosecutor    (the    present    defend- 

(1)  [See  WillU  v.  Jermin,  Cro.  Eliz*  167.  CUrk  v.  WoolUn  Co.,  15  Wend.  266— W.] 
(a)  See  the  Report,  ante  167,  on  the  first  trial. 
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ant)  was  called  and  did  not  appear.;  on  which  the  verdict  of  ac- 
quittal passed  :  without  proceeding  to  give  any  further  evidence  of  malice 
than  what,  it  was  contended,  arose  from  the  absence  of  any  proof  of  prohal)l6 
cause.  But  Lord  EUenb&rough,  C.  J.  who  tried  the  cause,  thought  that  this 
was  not  sufficient  to  support  the  action,  without  evidence  of  express  malice, 
or  at  least  of  circumstances  evincing  such  entire  want  of  probable  cause  from 
whence  malice  was  to  be  presumed  :  and  therefore  he  nonsuited  the  plaintiff. 

Uumey  now  moved  to  set  aside  the  nonsuit ;  and  admitted  that  the  doctrine 
laid  down  by  his  Lordship  was  supported  by  the  authority  of  SenU  v.  Rob- 
eru,  Salk.  13.  1  Lord  Ray.  374.  5  Mod.  410.  12  Mod.. 211. :  but  this, 
he  said,  had  been  overruled  in  the  case  of  Parrot  v.  Fuhmck,{a)  London 
sittings  after  Trinity  Term  1772,  mentioned  in  BuH.  N.  P.  14,  in  which  it  is 
stated  to  Have  been  ruled,  that  "  where  the  facts  lie  in  the  knowledge  of  the 
*'  defendant  himself,  he  must  shew  a  probable  cause,  though  the  indict- 
^  ment  be  found  by  the  Grand  Jury;  or  the  plaintiff  shall  recover  without 
'*  proving  express  malice."  And  here  he  contended,  that  the  fact  on  which 
the  perjury  was  assigned,  namely,  the  words  sworn  to  have  been  uttured  by 
the  defendant,  being  necessarily  a  ftict  within  his  own  knowledge,  might,  if 
not  true,  have  been  disapproved  by  him  on  the  prosecution  of  the  indictment. 
[Lord  Ellenborough^  G.  J.  The  rule  by  which  t  was  governed  does  not  stand 
upon  the  authority  of  Savil  v.  Roberta  alone :  the  same  point  was  ruled  by 
Lord  Kenyon  in  Sykex  v.  Dunbar(b)^  that  it  was  not  sufficient  for  the  plain- 
tiff to  shew  his  acquittal  in  order  to  sustain  the  action,  without  going  further 
and  giving  evidence  of  malice  in  the  defendant.]  In  that  c^se,  Dufibar  was 
the  only  witness  upon  the  indictment ;  but  heie  there  were  other  witnesses 
besides  the  prosecutor  on  the  indictment. 

Lord  Ellbnborough  G.  J.  The  question  comes  in  fact  to  this,  whether 
proving  an  acquittal  for  want  of  prosecution  be  prima  facie,  evidence  of  malice 
to  support  an  action  for  a  malicious  prosecution  :  the  contrary  of  which  has 
been  always  held.  The  want  of  probable  cause  nuiy  indeed  be  so  strong  and 
plain  as  to  amount  to  evidence  oi  malice ;  but  that  must  be  shewn  by  the 
plaintiff. 

Grose,  J.  It  is  necessary  for  the  plaintiff  to  give  evidence  of  malice  in 
the  defendant,  In  order  to  support  the  action. 

Le  Blanc,  J.  An  action  forya  malicious  prosecution  cannot  from  the  very 
nature  of  it  be  maintained  without  proof  of  malice^  either  express  or  implied  : 
and  malice  may  be  implied  from  the  want  of  probable  cause ;  bat  that  must 
be  shewn  by  the  plaintiff. 

Rule  Tefused(l). 


(a)  The  genenilitv  of  the  potttioii  laid  down  in  the  printed  note  of  the  case  b  icareely 
warranted  by  the  US.  note  of  the  case,  from  whence  it  waa  probably  Uken;  which  waa  thia. 
Parrot  r.  Fuhmek,  London  aittinga  afler  Trin.  1772.  **  to  an  action  for  a  roaiiciooa  pro- 
aeeotion  in  preferring  and  proaeevtinc  an  indietment  for  perjary,  where  the  bill  of  indictment 
waa  found,  and  the  plaintiff  acquitted  b^  verdict;  Lord  MansJUld,  in  aainnning  up,  aaid,  it 
waa  not  neceaaary  to  prove  €xpru9  malice;  for  if  it  apptartd  that  there  waa  no  probabU 
caiue,  that  waa  aofiicient  to  prove  an  impli$i  malice,  whick  vmuqU  that  loat  neetstary  to  bg 
proved  to  tupport  thU  action.  For  in  thia  caae  all  the  facta  lay  in  the  defendant's  own 
knowledge; 'and  if  there  were  the  least  foondatiop  f6r  the  proaecntion,  it  wiLsin  his  power 
and  inconrbent  on  him  to  prove  it  Verdict  for  the  plaintiff  50/.  A  marginal  note  adda, 
that  **  the  indictment  was  for  perjury  cbmmitted  on  the  trial  of  an  action  for  use  and  occupa- 
tion  brouffbl  by  the  defendent  against  the  plaintiff 'a  master." 

It  is  quite  consistent  with  this  summing  up,  that  the  plaintiff  should  have  given  prima 
/aei$  evidence  at  leaat  of  the  wapt  of  probable  cause,  from  whence  if  uoeiplamed,  malice 
night  be  eollected. 

(b)  Sittings  after  Michaelmat  Term,  40  Geo.  8. 

(1)  Vide  addiUona  by  the  preaent  editor  to  Harg.  &  Bntl.  Co.  Litt.  161.  a.  note  4.  aeet 
4.  (Phil,  edit.)  \ 
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Weller  v.  To^e. 

9  East  864.    May  7,  1808. 

One  magistnite  commiuiog  the  mother  of  a  baatard  to  cuatody  for  not  filiating  the  child  ia 
yet  entitled  to  the  previooa  notice  of  action  required  by  the  atat  24  G.  2  c  44.  though  by 
the  atat.  18  Eliz.  c.  3.  a.  2.  jurisdiction  over  the  aubject  matter  ia  committed  to  two  magia- 
trates. 

THE  defendant,  a  justice  of  peace  for  the  county  of  Kent,  being  sued  in 
an  action  of  trespass  and  false  imprisonment,  for  having,  without  the  concur* 
rence  of  any  other  magistrate,  committed  the  plaintiff  to  custody  for  not  filiat- 
ing her  bastard  child  upon  a  summons  to  appear  before  himself;  from  which 
imprisonment  she  was  afterwards  discharged  by  his  order;  it  was  objected  at 
the  trial  at  Maidstone,  before  the  Chief  Baron,  that  the  transaction  had  taken 
place  twelve  months  before  the  action  brought,  and  that  no  previous  notice  of 
the  action  had  been  given,  as  required  by  the  stat  24  Geo.  2.  c«  44. :  on 
which  the  plaintiff  was  nonsuited. 

Garrato  now  moved  to  set  aside  the  nonsuit,  on  the  ground  that  the  defend* 
ant,  having  acted  vvholly  without  jurisdiction  in  assuming  to  himself  authori- 
ty to  commit  the  mother  for  not  filiating  a  bastard  child,  when  the  statute  18 
Eliz.  c.  3.  s.  2.  only  gives  jurisdiction  in  such  matters  to  two  justices  of 
peace,  which  must  be  exercised  by  them*  together  (a),  was  not  entitled  to  the 
notice  required  by  the  statute  ;  inasmuch  as  the  act  could  not  be  said  to  have 
been  done  in  the  execution  of  his  office ;  and  the  statute  only  intended  to 
protect  magistt'ates  acting  irregularly  or  erroneously  in  cases  where  they  had 
jurisdiction  in  themselves  of  the  subject  matter.  And  he  cited  Aloock  v.  An^ 
drews(b),  where  Lord  Kenyon  is  said  to  have  taken  the  distinction  between  a 
constable  acting  colore  officii,  and  virtute  officii  :  that  he  was  not  protected  by 
the  statute  in  acting  colore  officii,  where  his  office  gave  him  no  authority  to 
do  the  act ;  but  only  when  acting  within  the  limits  of  his  official  authority, 
he  exercised  that  auth^>rity  improperly,  or  abused  the  discretion  placed'  in 
him. 

Lord  Ellenboroxjgh,  C.  J.  It  is  not  denied  that  the  dependent  had  au- 
thority to  act  as  a  magistrate  upon  the  subject  matter  of  the  complaint  brought 
before  him,  though  he  could  not  act  alone.  Though  the  act  of  commitment, 
therefore,  cannot  be  said  to  have  been  done  by  virtue  of  his  office,  yet  the 
subject  matter  was  within  his  jurisdiction,  and  he  intended  to  act  as  a  magis- 
trate at  the  time,  however  mistakenly.  The  very  object  of  the  legislature  in 
requiring  the  notice  to  be  given  was  to  enable  the  magistrate  to  tender  amends 
as  for  the  wrong  done,  contemplating  him  as  a  wrong-doer.  If  this  had  been 
an  act  wholly  aliene  to  his  jurisdiction,  I  should  have  said  that  he  acted 
without  the  protection  of  the  law(l). 

Per  Curiam,  Rule  refused(c). 

(a)  BiUingt  v.  Prinn  and  another^  2  Blac.  Rep.  1017. 

lb)  Sittings  aAer  MichaUmat  Term  178S.     2  Eap.  Ni.  Pri.  Caa.  642. 

(1)  Vide  Sahin  v.  Dt  Burgh  ^  al,  2  Campb.  196,  aod  the  reporter'a  note,  p.  199. 

(e)  Vide  Milton  v.  Green,  6  Eaat,  233. 
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Demi)  on  the  Pemise  of  James  Wilkins  v.  Kemeys   and 

Another. 

9Eaat,  866.    May  10,  1808. 

Under  a  deviae  to  A,  foe  life,  remainder  to  JB.  and  her  heira;  but  if  B.  die  before  A.^  or  if 
•he  die  withoot  heira  of  her  body,  then  to  C.  and  bis  heira,  &c.  held  that  the  devise  over 
to  C.  after  B,  eooM  only  talce  efieet  if  B,  died  before  A.  and  without  iasne;  for  that  qd- 
less  or  were  read  as  and^  the  daTisee  over  woakj  takei  if  B.  died  before  A.^  althoogh  B. 
left  issue;  which  would  elearly  be  against  the  apparent  intent  of  the  devisor,  which  was 
to  prefer  the  issue  of  B,  to  C.  Jt  teewn,  that  freehold  may  pass  by  a  will  giving  the  es- 
tate a  local  description  and  name,  though  it  be  mistakenly  called  leasehold;  there  beiqgno 
other  property  answering  to  the  name  and  description. 

AT  the  trial  of  this  ejectment  for  a  messuage,  stable,  coach-house,  garden, 
orchard,  ^nd  two  acres  of  land  in  Tiddenkttm,  in  the  county  of  GhnceiUr,  a 
veidict  was  taken  for  the  plaintiflT,  subject  to  the  opinion  of  this  court  on  the 
following  case. 

William  Philpot  being  seised  in  fee  of  the  premises  in  question,  by  inden- 
ture of  feoffment  of  29th  April  1641,  conveyed  the  same  to  William  Jona  in 
fee.  William  Jones,  by  indenture  of  the  25th  September  1678,  between  him 
and  Ann  his  wife,  of  the  one  part,  and  William  Wilkins  (the  great  grand- 
father of  the  lessor  of  the  plaintiflf)  of  the  other  ptirt,  in  consideration  of 
16/.  demised  the  premises  to  W,  Wilkins  his  executors,  &c.  for  990  years  : 
and  by  indenture  of  release  of  the  26th  September  1678,  gave,  granted, 
remised  and  released,  and  .  for  ever  quitted  claim  to  W,  Wilkins,  in 
"his  possession  being,  and  to  his  heirs  and  assigns  for  ever,  all  the 
"estate,  right,  title,  interest,  claim,  and  demand  whatsoever  which  he  the 
"said  WiUiam  Jones  then  had,  or  ever  had,  or  which  his  heirs,  exe- 
"  cutors,  administrators,  or  assigns,  at  any  time  or  times  hereafter  should 
"or  might  or  could  have  or  claim  of  in  or  to  the  said  premises  ;  to  hold  unto 
"  the  said  W.  Wilkins  his  heirs  and  assigns,  to  the  only  proper  use  and  behoof 
"  of  him  the  said  W.  Wilkins  his  heirs  "and  assigns  for  ever,"  with  general 
releases,  and  warranty.  The  last  deed  was  duly  executed  and  attested  by  the 
same  subscribing  witnesses  as  attested  the  execution  of  the  next  preceding 
deed.  W»  Wilkins  occupied  the  premises,  and  di^d  possessed  thereof  in 
1736,  leaving  his  widow  Catherine  in  possession,  and  leaving  a  son  Joseph^ 
and  three  daughters,  Ann,  Sarah,  and  Eleanor.  By  indenture  of  March 
ISth,  1728,  between  W.  Wilkim  and  Catherine  his  "wife,  of  the  first  part, 
and  Ann  Anderson  of  the  second  part ;  reciting  the  deed  of  the  25th  of  Sep- 
tember 1678;  FT.  WUkins  And  Catherine  his  wife  did  gra7it,  bargain,  sell, 
assign,  and  set  over,  the  premises  to  Ann  Anderson  for  the  residue  of  the 
term  of  999  years  created  by  the  deed  o(  the  26th  of  September  1678,  as  a 
security  for  the  repayment  of  251.  and  interest :  with  a  proviso  that  if  WiU 
kins  and  his  wife,  or  their  or  either  of  their  heirs,  executors,  &c.  should  pay 
to  Anderson,  her  executors^  &c.  the  principal  and  interest  on  the  17th  of 
September  then  next,  the  indenture  should  be  void.  By  indenture  of  the  19th 
of  SepteTnber  1732  between  the  same  parties,  the  premises  were  further  convey- 
ed to  Anderson^ox  securing  a  further  sum  of  51.,  with  a  like  proviso  on  payment 
of  30/.  on  the  18th  of  March  then  next.  By  indenture  of  the  30th  of  September 
1736,  between  Catherine  Wilkinson  ihe  one  part,  and  the  said  Joseph  Wilkins 
of  the  other  part,  Catherine,  in  consideration  oids.  bargained  and  sold  the  mes- 
suages with  one  piece  of  ground,  then  in  her  possession,  containing  by  estimation 
about  one  acre,  in  Teddenham,  kc.  to  Joseph   Wilkins  in  fee(tf).     Catherine 

{a)  It  waa  admitted,  that  thia  deed  of  the  80th  of  September  1786  operated  nothioj^  in 
retpcet  of  the  caae  in  judgment -,d  Joseph  Wilkine  having  had  the  fee  by  descent  before, 
sabject  only  to  the  dower,  of  Catherine  bia  mother. 
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died  in  1740  in  possesaion  of  the  premise^,  leaving  Jotepk  WtUdm^  the  eldest 
son  and  heir  at  law  of  the  said    WtQidm  and   CkBAerine^  and  their  three 
daaghters,  Anri^  Sarak^   and  Eleanor,  her  surviving.    Joteph  Wilkins  af- 
terwards died  leaving  one  only  son,  John^  mentioned  in  the  will  of  Ann 
Jones  hereafter  stated;  which  John  died  in  1788,  leaving  the  lessor  of  the 
plaintiff  his  only  son.     On  the  death  of  Catherine  Wilkins  in  1740,  her  daugh- 
ter, Ann,  entered  upon  the  premises  and  kept  possession  adversely  against 
her  brother  Joseph  until  her  death,  without  issue,  in  1779.     Ann  married 
Beece  Jones,  who  by  his  will,  dated  12th  January  1763,  bequeathed  to  his  said 
wife  Ann,  whom  he  appointed  executrix,  all  his  real  and  personal  estate ;  and 
soon  afterwards  died ;  and  on  16th  Jum  1768,  she  proved  his  will  at   GloU' 
tester, .  By  indenture  of  the  28ih  of  Fth.  1770,  between  Selwin  James,  sole 
executor  of  the  said  Ann  Anderson  widow,  of  the  one  part,  and  the  said  Ann 
Jones,  widow,  devisee  and  sole  executrix  of  Reece  Jones  of  the  other  part ;  re- 
citing the  abstracted  indentures  of  mortgage  or  assignment  of  the  18th  of 
March  1728,  and  19th  6f  September  1732,  and  that  default  was  made  in  pay- 
ment of  the  principarsum  of  30^.  and  interest  there  mentioned,  and  that  there 
was  due  to  Ann  Anderson  601.  for  principal  and  interest,  which  Reece  Jones 
in  his  life  time  had  paid  to  her;  but  that  no  assignment  was  ever  made  by  her 
of  her  estate  and  interest  in  the  premises  by  virtue  of  those  indentures  to 
Reece  Jones;  and  that  Arm  Jones,  being  entitled  under  his  said  will  to  take 
an  assignment  thereof,  had  requested  James,  in  whom  such  term  estate  and 
interest  was  then  vested,  as  executor  of  Ann  Anderson,  to  assign  the  same  to 
her,  Ann  Jones,  which  he  had  consented  to  do ;  James  therefore  assigned  the 
premises  to  Ann  Jones  her  executorsb  &c.  for  the  residue  of  the  said  term  of 
999  years.  Ann  Jones,  by  her  will  of  the  11th  of  September  1771,  duly  execu- 
ted and  attested  to  pass  real  estate,  devised  as  follows :  "I  give  and  bequeath  unto 
Thomas  Cooper  foi  life,  all  my  leasehold  estate  situated  on  TutshtU,  commonly 
called  the   Star,  consisting  of  one  dwelling  house  and  stable,  one  piece  of 
meadow,  orchard,  and  garden.    I  also  give  unto  the  said  T.  Cooper  all  my 
household  goods,  beds,  &c.  and  all  utensils  of  brewing,  and  other  my  goois 
and  chattels,  moveable  and  unmoveable,  together  with  all  such  sums  6f  mon- 
ey as  may  be  due  to  me,  at  the  time  of  my  decease.     And  after  his  decease  I 
give  and  bequeath  unto  Jane  Prickett  all  the  above  leasehold  estate,  with  all 
such  furniture  as  shall  remain  after   T.  Cooper*s  decease,  to  her  and  to   her 
heirs  and  assigns  for  ever.     But  if  Jane  Prickett  die  before   T.  Cooper,  or  if 
she  die  without  heirs  from  her  body  lawfully  begotten,  then  I  will  my  lease- 
hold estate  only  unto  John  WUkins,  son  of  Joseph  Wilkins,  to  him  his  heirs 
and  assigns  for  ever.     But  if  John  Wilkins  die  before  he  comes  to  lawful 
possession  of  it,  or  die  without  issue  of  his  body  lawfully  begotten,  I  will 
it  descend  unto  S,  Totey,  his  heirs  and  assigns  for  ever.     And  after  the 
decease  of  Tho.   Cooper  and  Jane  Prickett,  and  on  the  accession  of  John 
Wilkins  to  my  leasehold  estate,  that  my  honsehold  goods  shall  be  equally 
divided  between  Catherine  and  Martha  Tovey.*^    And  she  appointed  Tho, 
Cooper  her  executor ;  who  after  her  death  duly  proved  the  will,  and  took  pos- 
session of  the  premises  in  ouestion.     The  premises- described  in  the  said  wiU 
as  leasehold  are  those  now  m  question.     Jane  Prickett  married  James  Wil' 
liams ;  and  by  indenture  datea  20th  of  August  1788,  Cooper  demised  the 
premises  to  Williams  nnd  his  wife  for  21  years,  if  be,  Cooper,  should  so  long 
five  at  the  yearly  rent  of  eleven  guineas.    By  indenture  tripartite  of  the  10th  of 
March  1789,  between  Thomas  Cooper  administrator  with  the  will  annexed  of 
Ann  JoTiess  of  the  first  part,  James  Williams  and  Jane  his  wife,  formerly  Jane 
Prickett  of  the  second  part,  and  /.  Seys  of  the  third  part ;  reciting  the  inden- 
ture of  the  28th  of  February  1770,  therein  taking  notice  of  the  indenture  of  mort- 
gage of  the  19thof  AfarcA  1768,  in  which  are  recited  the  indentures  of  the  25th 
of  September  1768  and  19th  of  September  1732,  and  the  other  matters  therein 
recited ;  and  reciting  the  death  of  Ann  Jones,  and  her  said  will,  and  the  said 
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iDdentiire  of  lease  dated  the  20th  of  August  then  last  past :  and  that  James 
Williams  and  Jane  his  wife  having  occasion  borrow  AOL  John  Stys  had  agreed 
to  lend  the  same,  with  the  approbation  of  T.  Cooper ^  upon  iportgage  of  the 
said  abstracted  premises :  Cooper^  Williams  and  wife,  did  thereby  grant,  bar- 
gain, sell,  and  assign  to  Seys  all  the  said  premises,  and  all  the  estatei  &^'  to 
hold  to  Seys  his  executors,  &c.  for  the  residue  of  the  said  term  of  999  years, 
subject  to  a  proviso  that  on  repayment  of  the  40Z.  with  interest  on  the  lOth  of 
September  then  next,  /.  Seys^  his  executors,  &;c.  would  surrender  or  assign  so 
much  of  the  said  term  as  should  be  unexpired  to  Williams  and  wife,  their  ex- 
ecutors, &c.  The  40Z.  mortgage  money  not  being  paid,  Williams  and  wife  by 
indenture  of  the  20th  of  February  1790,  reciting  the  last  abstracted  deed,  in 
consideration  thereof,  and  of  a  further  sum  then  paid  to  them,  making  in  the 
whole  100/.,  assigned  the  said  premises  to  Sefys  for  the  residue  of  the  tefni 
absolutely,  and  without  any  proviso  for  redemption,  subject  to  the  payment  of 
the  rent  of  eleven  guineas  a  year  to  Cot/per  reserved  in  the  lease  of  the  20th 
of  Ausftist  1788.  J.  Seys  took  possession  of  the  premises,  and  considerahly 
improved  them  ;  and  from  him  the  term  was  regularly,  by  indenture  of  the 
25th  of  March  1795  (reciting  the  indenture  of  the  25th  of  September  1678, 
and  the  other  matters  before  mentioned,)  assigned  to  S,  Stephens,  who,  on  t^^ 
2d  of  July  1797,  made  the  defendants  his  executors,  and  died,  and  they 
are  now  in  possession.  Tho.  Cooper  died  in  1791 ;  and  Jane  Prickett  died* 
without  issue,  in  1793:  James  WilkinSt  the  lessor  of  the  plaintiff,  is  the  eld- 
est son  and  heir  of  John  WUkins,  the  devisee  named  in  the  will  o(  Ann  Jones, 
and  is  also  the  heir  at  law  of  William  Wilkins  the  grantee  in  the  indentures 
of  the  25th  and  26th  of  September  1678,  and  of  Ann  Jones  the  testatrix. 
The  release  of  the  26th  of  September  1678,  and  the  deed  of  the  30th  of  Sep^ 
tember  1736  were  produced  by  the  lessor  of  the  plaintiff.  The  other  convey- 
ances stated  were  in  the  possession  of  and  produced  by  the  defendants.  If 
the  Court  were  of  bpinipn  that  the  lessor  of  the  plaintiff  was  entitled  to  re-' 
cover  the  premises  in  question,  the  verdict  was  to  stand  :  otherwise  a.  nonsuit 
was  to  be  entered. 

This  case  first  came  on  to  be  tirgued  in  the  last  term,  when  it  was  ordered  to 
be  amended  ;  and  afterwards  in  the  same  term  it .  was  argued  by  Wigley  for 
the  plaintiff,  and  Gaselee  for  the  defendant,  when  several  point  were  made  : 

1st,  Whether  the  mortgage  term  of  999  years,  created  by  the  indenture  of 
lease  of  the  25th  of  September  1678,  were  merged  in  the  fee  granted  to  W. 
Wilkins  by  the  indenture  of  release  of  the  26th  of  September  against  which 
Shep.  Touch.  324.  was  cited.  2dly,  If  merged,  whether  the  old  term  were 
not  revived  and  assigned  hy  the  deed  of  the  18th  of  March  1728,  noticing  it 
as  an  existing  term,  and  conveying  it  as 'such  from  W,  Wilkins  and  Gather^ 
ine  his  wife  to  Ann  Anderson,  as  a  mortgage  security  :  or  whether^the  words 
'•  grant,  bar  gain,* sell,  assign,  and  set  over,"  though  purporting  to  be  an  assign* 
ment  of  the  old  term,  would  not,  if  that  merged,  operate  as  a  new  grant  or  re- 
creation of  the  term,  by  reference  to  the  former,  for  the  residue  of  the  years 
to  come :  and  this  seemed  to  be  conceded.  3dly,  Whether  upon  the  death  of 
Catherine  the  survivor  of  W.  Wilki^is  in  1740,  and  the  rightful  fee  having  at 
all  events  descended  to  Joseph  the  eldest  son  and  heir  at  law  of  Catherine  Wil' 
kins  ;  his  sister  Ann,  who  then  entered  and  kept  possession  adversely  against 
her  brother  until  her  death  without  issue  in  1779,  did  not  thereby  acquire  a 
tortious  fee  hy  disseisin,  (as  in  Lit.  s.  411.)  notwithstanding  the  existence  of 
the  outstanding  mortgage  term  to  Ann  Anderson  to  whom  Ann  Wilkins  con- 
tinued to  pay  the  interest  on  the  mortgage,  and  therefore,- it  was  said,  must 
be  taken  to  have  continued  in  possession  .  with  the  assent  of  the  mortgagee, 
and  during  which  term  the  brother  could  not  have  recovered  in  ejectment. 
4thly,  Whether  if  she  did  acquire  such  tortuous  fee  by  disseisin  in  1740,  the 
assignment  of  thb  outstanding  mortgage  term  to  her  (then  called  Ann  Jones) 
in  1770  by  Selwyn  James,  the  executor  of  Ann  Anderson  the  roor  tgagee,  did 
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not  merge  the  term  in  the  fee ;  aa  the  tenn  and  the  fee  could  not,  it  was  ar- 
gued, exist  together  in  the  s&me  person  in  their  own  right.  And  in  Co.  Lit. 
388.  h.  it  is  said,  that  a  man  cannot  have  a  term  for  years  in  his  own  right, 
and  a  freehold  in  auter  droits  to  consist  together  ;  but  he  may  have  a  free- 
hold in  his  own  right  and  a  term  in  atUer  droit.  Or,  5thly,  whether  a 
rightful  term  could  merge  in  a  wrongful  fee.  Or,  6thly,  whether  Ann 
Jones  having  a  rightful  and  a  wrongful  title  to  the  possession,  she  might  not 
have  elected  to  hold,  and  may  therefore  now  be  presumed  to  have  held,  by  her 
rightful  title ;  more  especially  as  by  her  will  she  describes  the  premises  as 
leasehold,  which  was  according  to  her  right  in  them. 

But  ultimately  it  became  unnecessary  to  decide  these  points ;  for  the  case 
was  resolved  into  this ;  either  the  estate  in  Ann  Jones  at  the  time  of  her  death 
was  leasehold  or  freehold.  If  leasehold,  it  wa^  agreed  that  the  defendants 
were  entitled,  claiming  under  those  who  were  competent  to  convey  it  as  such. 
If  freehold,  the  question  turned  on  the  devise  over  in  the  will  of  Ann  Jones 
to  John  WUkins  (the  father  of  the  lessor  of  the  plaintiff)  if  Jane  Pricketi 
died  before  Thomas  Cooper  (the  first  taker  for  life  under  Ann  Jones'  will,)  or 
if  she  died  without  heirs  of  her  body.  Arid  Jane  Prickett  having  died  with- 
out issue  in  1793,  but  having  survived  Thomas  Cooptr^  who  died  in  1791,  the 
principal  question  was  whether  that  devise  over  took  efiect ;  and  which  de- 
pended upon  another  question,  whether  the  word  or  were  to  be  read  and :  in 
other  words,  whether  both  the  events,  of  Jane  Prickett  dying  before  Tho, 
Cooper,  and  of  her  dying,  without  issue,  must  happen  before  the  remainder 
over  to  John  WUkins  could  vest  ?  In  respect  to  which  Latvrence,  J.  in  the 
last  term  referred  to  Fairfield  v,  Morgan,  2  New  Rep.  38,  in  the  House  of 
Lords,  where,  in  a  devise  nearly  similar,  or  was  read  and,  and  where  all  the 
cases  on  the  subject  are  collected. 

Wigley  for  the  lessor  of  the  plaintiff,  (assuming  foY  the  purpose  of  the  ar- 
gument, that  the  old  mortgage  term  for  999  years,  created  by  the  deed  of  de- 
mise of  the  29th  of  September  1678,  was  merged  in  the  fee  released  to  Wm, 
WUkins  by  the  indenture  of  the  26th  of  September  :  or  if  it  were  revived,  or 
a  new  mortgage  term  created  by  the  deed  of  the  18th  of  Mardi  1728  for  the 
benefit  of  Ann  Anderson  the  mortgagee,  that  upon  the  assignment  of  it  by  her 
personal  representative  in  1770  to  Ann  Jones,  who  had  then  acquired  a  tor- 
tious fee  by  disiseisin  of  her  biother  30  years  before,  that  term  was  again 
merged,  and  therefore  that  at  the  time  of  Ann  Jones*  making  her  will  she  was 
seised  in  fee  of  the  premises  unincumbered  by  any  outstanding  term ;)  con- 
tended, 1st,  that  though  the  premises  were  described  in  the  will  as  leasehold, 
yet  the  devisor  having  nothing  but  this  freehold  estate  which  is  locally  de- 
scribed, they  would  pass  under  this  mistaken  description  ;  rejecting  the  word 
leasehold  as  surplusage  ;  according  to-^e  rule  in  Knotford  v.  Gardiner,  2  Atk. 
460.  2dly,  That  the  word  or,  in  the  uevise  over  to  John  WUkins,  was  to  be 
read  in  its  proper  disjunctive  signification  ;  and  that  one  of  the  events  having 
happened,  namely,  the.  dying  of  Jane  Prickett  without  issue,  the  devise  over 
took  effect.  The  ca$e  of  Fairfield  v.  Morgan  was  a  devise  to  the  testator's 
brother  of  all  his  real  and  freehold  estates  :  but  in  case  his  brother  "  should 
die  before  he  attained  the  age  of  .21  years,  or  without  issue  living  at  his  death," 
then  to  his  mother  in  fee.  And  he  endeavoured  to  distinguish  the  present 
from  that  case  by  saying,  that  here  there  was  an  apparent  intent  that  neither 
of  the  devisees,  Jane  Prickett y  or  John  WUkins,  should  take  any  fee  abso- 
lutely in  the  premises  until  they  respectively  came  into  possession.  The  on- 
ly reason  against  such  a  construction  is  founded  upon  the  supposition  of  an  ab- 
surdity in  supposing  that  the  testatrix  could  intend  that  if  Jane  Pritkett  died 
before  Cooper,  leaving  issue,  such  issue  should  not  take,  but  the  estate  go 
over  to  John  WUkins  on  Cooper's  death  :  but  there  is  nothing  so  absurd  in 
such  an  intention  as  to  render  it  impossible  to  suppose  that  it  could  exist,  though 
the  natural  sense  of  the  words  used  best  convey  such  a  meaning.     A  devisor. 
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may  well  intend  to  give  an  estate  in  remainder  to  one  relation,  and  if  she  liv- 
ed to  come  iiito  possession  of  it,  then  that  her  family,  if  she  had  any,  should 
also  have  the  heneGt  of  it ;  hut  that  if  she  never  came  into  the  possession  at 
all,  that  it  should  go  over  altogether  to  another  relation  who  was  the  next 
more  immediate  ohject  of  personal  regard.  But  admitting  some  inconvenience 
in  this  construction,  the  reading  and  for  or  will  not  get  rid  of  every  inconve- 
nience ;  for  then  if  Jam  Prickett  survived  Cooper,  hut  without  having  issue, 
(for  in  case  of  issue,  it  might  he  a  question  whether  she  would  take  more 
than  an  estate  tail),  she  might  have  sold  the' estate,  and  deprived  the  devisees 
over  of  their  succession,  which  was  clearly  against  the  intention  of  the 
testatrix. 

The  Court  now  thought  it  unnecessary  to  hear  Gasdee  contra,  on  this  part 
of  the  case.    • 

Lord  Ellenborough,  C.  J.  This  case  is  governed  hy  that  of  Fairfield  v. 
Morgan^  and  the  word  or  must  be  read  copulatively,  as  and  ;  the  apparent 
intention  of  the  testatrix  being,  that  both  the  events,  of  Jane  Prickett's  dying 
before  Thomas  Cooper,  and  of  her  dying  without  issue,  should  concur,  before 
the  devise  over  took  effect :  and  both  did  not  concur  ;  for  she  survived  Cooper, 
Taking  this,  therefore,  either  as  freehold  or  leasehold  property  in  the  testatrix, 
the  plaintiflT  is  not  entitled  to  recover.  As  leasehold,  there  was  a  resuscitation 
of  a  term,  by  the  words  grant,  bargain,  and  sell,  as  well  as  assign,  in  the 
mortgage  xleed  of  March  172S,  to  Ann  Anderson,  which  term  afterwards  came 
by  assignment  to  Ann  Jones,  through  whom  a  regular  title  is  traced  to  the  de- 
fendants. As  freehold,  considering  Ann  Jorus  to  have  acquired  a  tortious  fee 
by  an  adverse  possession  since  1740,  the  title  is  out  of  the  lessor  of  the  plain- 
tiff:  and  the  devise  over  to  his  father  in  the  will  of  Ann  Jones  never  took 
effect. 

Grose,  J.  concurred  in  both  views  of  the  case;  and  added,  that  it  was 
necessary  to  read  and  for  or,  in  order  to  give  effect  to  the  intention  of  the  tes- 
tatrix ;  for  otherwise,  if  Janje  Prickett  hid  died  before  Cooper,  leaving  issue, 
the  estate  would  have  gone  over  against  the  manifest  intent  of  the  testatrix. 

Le  Blanc,  J.  The  property  to  be  recovered  in  this  iBJectment  is  either 
freehold  or  leasehold  :  if  leasehold,  it  is  admitted  that  the  lessor  of  the  plain- 
tiff cannot  take  it.  If  freehold,  then  he  claims  it  as  heir  at  law  to  John  Wil* 
kins,  the  devisee  over  in  the  will'  of  Ann  Jones,  .Taking  it  then  to  be  free- 
hold, though  called  leasehold  in  the  will,  and  that  as  freehold  it  would  still 
pass,  being  described  by  its  local  name  and  parts,  the  testatrix  first  gives  it  to 
Thomas  Cooper  for  life;  and  after  his  decease  to  Jane  Prickett  and  her  heirs 
and  assigns  ;  but  if  she  die  before  Cooper,  or  if  she  die  without  heirs  of  her 
body,  then  to  Wilkins  and  his  heirs.  If  this  devise  over  has  taken  efiect  in 
the  event  which  has  happened,  then  the  lessor  is  entitled  to  recover.  That 
depends  on  the  construction  of  the  word  or  in  that  clause ;  whether  it  is  to  be 
read  disjunctively,  or  conjunctively,  as  if  the  word  and  had  been  there  written  ; 
because  as  Jane  Prickett  survived  Cooper  and  died  without  issue,  if  the  estate 
were  intended  to  go  over  on  the  happening  of  either  alternative,  it  would  still 
go  over  to  Wilkins,  But  there  has  been  a  long  train  of  decisions,  ending  with 
the  late  case  of  Fairfield  v.  Morgan,  and  particularly  SotoeU  v.  Garrett 
(Moor  422,)  which  is  very  like  the  present,  where  the  Court  have  construed 
or  as  and  ;  because  otherwise,  if  the  prior  devisee  had  issue,  and  died,  as  in 
Sowell  V.  Garret,  before  21 ;  or,  as  in  this  case,  before  T,  Cooper,  the  issue, 
which  was  the  object  of  the  devisor's  bounty  before  the  devisee  over,  would 
not  take  at  all :  and  therefore,  to  prevent  so  monstrous  an  absurdity,  as  that, 
if  Janje  Prickett  died  the  day  before  T.  Cooper^  the  intention  of  the  devisor 
in  favour  of  her  children  would  be  defeated,  the  word  or  must  be  read  and, 

Bayley,  J.  agreed,  that  the  word  or  must  be  read  and,  in  order  to  effectuate 
the  manifest  intention  of  the  devisor.  The  first  object  of  her  bounty,  after 
T.  Cooper,  to  whom  she  only  gave  an  estate  for  life,  was  Jane  Prickett.    If 
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she  survived  Cooper^so  as  to  live  to  occupy  the  property  faerseIC  the  testa- 
trix meant  she  should  have  the  fee :  hut  if  she  died  in  Cooper's  life  time,  in 
which  case  she  could  not  occupy  herself,  hut  left  ^children,  the  testatrix  meant 
she  should  have  .the  means  of  providing  for  those  children,  and  therefore  that 
in  that  event  also*  she  should  have  a  fee.  The  devise  over,  therefore,  was  not 
to  take  effect  in  either  event,  if  she  lived  to.  enjoy  it  herself,  or  if  she  left 
children  to  he  provided  for:  whereas' according' to  the  plaintiff's  construction, 
had  she  died  before  T.  Cooper ,  leaving  issue,  the  estate  would  have  gone 
over  to  the  remainder-man,  without  leaving  her  the  means  of  providing  for 
her  children  out  of  it ;  which  was  clearly  contrary  to  what  the  testatrix  in* 
tended(l). 


Ker  V.  Osborne. 

.9  East,  878.    May  10,  1808. 

Where  money  in  litigation  between  two  partiri,  h  ?  by  mutnal  conaent  been  paid  over  to  a 
troatee,  in  treat  for  the  party  entitled,  it  can  only  be  aned  for  and  recovered  from  the  atake- 
holder  by  the  party  entitled  to  it,  and  not  from  the  original  party  who  waa  indebted  ;  tboogh 
he  agreed  to  waive  all  objectiona  to  form. 

ASSUMPSIT  for  money  had  and  received,  and  on  the  other  common 
money  counts,  and  also  on  a  special  count,  which  stated  that  the  plaintiff  in- 
sured the  defendant's  freight  of  the  ship  George  on  a  voyage  from  Riga  to 
LoTidon,  &c.  for  150Z.:  that  the  ship  being  detained  at  Riga,  under  the  Rus- 
Stan  embargo,  the  defendant  gave  notice  of  abandonment  to  the  insurers  on 
the  freight,  and  claimed  a  total  loss.:  whereupon,  in  consideration  that  the 
plaintiff  accepted  the  abandonment,  and  agreed  to  pay  a  total  loss  upon  re- 
ceiving an  assignment  of  the  freight,  the  defendant  promised  to  assign  the 
freight  for  the  benefit  of  the  insurers  thereof.  It  then  stated  that  the  plaintiff 
paid  a  total  loss  to  the  defendant ;  that  the  embargo  was  afterwards  with- 
drawn, the  cargo  reloaded,  the  voyage  performed,  and  the  freight  paid  by  the 
consicniees :  and  then  assigned  as  a  breach,  that  the  defendant  he/ore  he 
abandoned  the  freight  to  the  plaintiff,  had  abandoned  the  ship  to  other  under- 
writers on  the  ship,  and  afterwards  assigned  the  ship  to  trustees  as  to  7'8ths 
in  trust  for  the  underwriters  on  ship,  and  as  to  the  other  Sih  in  trust  for  him- 
self; whereby  the  trustees  became  entitled  to  the  freight,  and  the  defendant, 
though  demanded,  refused  to  assign,  and  became  incapable  of  making  any  ef- 
fectual assignment  of  it  to  the  plaintiff.  In  another  special  count  the  breach 
was  laid  to  be,  that  the  defendant  caused  the  freight  to  be  payable  and  paid  to 
other  persons,  and  not  to  the  underwriters  on  freight ;  and  refused  to  assign 
and  was  incapable  of  effectually  assigning  the  same  to  them.  •  On  the  trial  of 
the  cause  at  the  sittings  in  London,  a  verdict  was  taken  for  the  plaintiff  for 
150Z.  subject  to  the  opinion  of  the  Court  on  a  case,  the  substance  of  which,  so 
far  as  respects  the  only  point  on  which  any  opinion  was  given,  is  as  follows : 

The  defendant,  owner  of  the  ship  George,  on  the  28th  of  June  1800,  char- 
tered the  ship  hy  writing  (not  under  seal,  to  Roberts  and  Co,  of  London,  on  a 
'  voyage  to  Riga,  and  back  again,  at  a  certain  rate  pf  freight  per  lading.     On 
the  8th  of  Jvly,  the  defendant  insured  the  ship  on  the  voyage  out  and  home 
for  6000Z. ;  and  on  the  16th  of  JtUy,  he  insured  the  freight  on  the  same 

(1)  Vide  Sowtll  v.  Garret,  Mpore  422.  8.  C.  by  the  name  of  SoulU  v.  Girrard,  Cro. 
Eliz.  626.  Pri€i  v.  Hunt,  Pollexf.  646.  Barker  v.  Sureties,  2  8tra.  1176.  Wahh  v. 
Peterton,  8  Atk.  193.  Framminghan  v.  Brand,  1  Wita.  140.  Wright  v.  MTemp,  S 
Term  Rep.  470.  Fairfield  v.  Morgan,  2  New  Rep.  88.  Brevoer  4-  ux.  v.  Opie,  1  Call. 
212.  Hauer*i  lettef  v.  Sheetz,  2  Binn.  622.  Jackson  d.  Burhans^  v.  Blanshan,  6  Jobna. 
64,  where  the  aame  conatraction  waa  adopted. 
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voyage  for  25002.  of  which  150i.  was  underwritten  by  the  ptaintiff.  The 
ahip  sailed  on  the  voyage  and  arrived  at  Riga,  and  was  there  detained  under 
an  embargo,  after  the  greater  part  of  her  cargo  was  on  board,  which  was  af* 
terwards  Unshipped.^  On  the  24th  of  February  1801,  the  defendant  gave 
written  notice  of  abandonment  of  the  ship  to  the  underwriters  on  ship,  and 
demanded  a  total  loss  :  and  they  accepted  the  abandonment,  and  by  a  memo- 
randum on  the  policy,  dated  the  27th  of  February,  agreed  i(S  pay  a  total  loss, 
''on  receiving  from  the  owner  an  assignment  of  7-8ths  of  the  ship,"  &c. 
which  was  equivalent  to  7000Z.  the  sum  insured  on  her,  to  be  paid  on  the  first 
of  April,  by  a  bill  at  two  months.  On  the  25th  of  Februarij,  the  defendant 
gave  written  notice  of  abandonment  of  the  freight  to  the  underwriters  on 
freight,  and  demanded  a  total  loss  ;  which  they  agreed  to  pay  in  like  manner, 
by  a  memorandum  on  the  freight  policy  dated  the  27th  of  February,  **upon 
*'  receiving  from  the  owners  an  assignment  of  the  said  freight"  The  plain- 
tiff accordingly  paid  the  amount  of  his  subscription  to  the  defendant.  On 
the  21st  of  March  1801,  the  defendant  executed  an  assignment,  by  which  he 
conveyed  to  Broadley  and  Moxon  all  his  property,  interest,  and  claims  in  and 
to  the  ship  in  trust,  as  to  7-8ths  for  the  underwriters  on  ship,  at  their  request, 
and  as  to  the  other  8th  for  himself.  And  on  the  same  day  he  executed  to  the 
same  trustees  an  assignment  of  all  his  right,  title,  interest,  and  claims,  legal 
and  eqai'table,  in  and  to  the  freight  from  Riga,  &c.  in  trust  for  the  underwri- 
ters on  freight,  with  their  privity  and  consent.  But  it  did  not  appear  which 
of  these  assignments  was  first  executed.  The  underwriters  on  ship  also  paid 
the  defendant  as  fonr  a  total  loss.  In  May  1801,  the  ship  was  liberated,  the 
cargo  reloaded  and  completed,  and  she  returned  home  with  and  delivered  the 
goods  to  the  several  consignees,  who  afterwards  paid  their  full  freight  to  Mox- 
<m,  one  of  the  trustees  of  the  ship  and  freight,  who  still  retains  the  same; 
which  payment  was  made  to  Moxon  with  the  concurrence  of  each  set  ofunder^ 
writers.  The  ptaintiff  at  the  time  when  he  paid  his  subscription  to  the  de- 
fendant knew  that  the  defendant  had  abandoned  the  ship  to  the  underwriters 
on  ship,  and  that  he  bad  assigned  the  ship  to  Broadley  and  Moxon^  in  tn.^*  as 
before  mentioned ;  but  it  was  not  proved  that  he  knew  these  facts  at  the  time 
when  he  accepted  the  abandonment  of  the  freight,  and  when  the  memoran- 
dum before-mentioned  was  made  on  the  policy  on  freight'.  The  parlies  agreed 
to  take  no  advantage  of  form  on  either  side,  but  to  rest  on  the  merits  of  their 
cas^s.     The  question  was,  whether  the  plaintiff  were  entitled  to  recover  ? 

Richardson  for  the  plaintiff,  having  stated  the  facts  of  the  case,  was  asked 
by  Lord  EHenborough,,  how,  after  the  two  parties  had  agreed  that  the  money 
in  dispute  should  be  paid  over  to  third  persons,  stakeholders,  the  plaintiff  could 
sue  for  and  recover  it  against  the  defendant,  who  had  so  p^aid  it  over  with  his 
consent.  This,  his  Lordship  said,  was  a  pre  liminary  objertion  which  appear- 
ed to  be  fatal  to  the  action;  and  which  precluded  any  discussion  upon  the 
merits  of  the  case :  and  that  the  agreenient  of  the  parties  to  rest  on  the  mer- 
its, and  take  no  advantage  of  form,  could  not  alter  the  case  or  bind  the  Court 
to  give  judgment  on  the  merits,  when  there  appeared  to.be  a  clear  objection 
to  the-  action  itself.  To  this  Richardson  submitted,  that  though  this  was  a 
decisive  objection  to  the  count  for  money  had  and  received,  yet  it  was  none  to 
the  special  count,  which  went  upon  a  breach  of  contract,  in  not  paying  the 
freight  over  fo  the  underwriters. 

Le  Blanc,  J.  The  special  count  is  also  against  you  ;  for  the  refusal  to  as- 
sign the  freight,  as  there  alleged,  is  answered  by  i6e  fact  of  its  being  assign- 
ed and  afterwards  paid  to  another  with  the  plainiif!  's  consent. 

Lord  Ellbnboeough,  C.  J.  The  question  of  right  to  the  freight,  upon  the 
abandonment,  between  the  underwriters  on  ship,  and  those  on  freight,  cannot 
be  decided  in  this  action.  It  is  a  question  of  great  importance  and  very  prop- 
er for  discussion  when  it  comes  before  us  unfettered  by  any  prelimina- 
ry objection.     Perhaps  it  may  be  contended  in  the  present  instance  that  the 
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assured  is  liable  upon  his  engagement  to  both  sets  of  underwriters.  But  the 
subject  of  this  suit  has  by  agreement  of  all  parties  been  taken  from  the  de- 
fendant and  deposited  in  other  hands:  in  those  hands  therefore  it  must  be 
litigated.  The  breach  of  the  contract  complained  of  by  the  plaintiff  is  the 
Don-assignment  or  non-payment  to  him  of  the  freight;  but  if  he  agreed  that 
it  should  be  assigned  or  paid  over  to  another,  how  can  he  complain  of*  the 
breach  of  that  contract.     He  must  proceed  against  the  stakeholder. 

Baylbt,  J.  The  money  was  paid  over  by  consent  of  all  parties,  and  with 
knowledge  of  all  the  facts.  No  new  fact  is  stated,  which  was  kept  back  at 
the  time  from  the  knowledge  of  theunderwriters.  How  then  can  the  plain- 
tiff now  object  to  the  payment  over  ? 

Per  Curiam,  Postea  to  the  defendant. 

Hoiroyd  was  to  have  argued  for  the  defendant. 


Doe  on  the  Demise  of  Christiana  Ellis  v.  Ellis. 

*      9  East  882.     May  10,  1808. 

Under  a  devise  of  land  to  the  testator's  son  Joseph  hU  heirs  and  assigns  for  ever;  bnt  in 
case  his  son  should  die  wiVMut  issue,  then  to  go  to  the  child  of  which  his  second  wife  was 
•Dsient;  held  that  Joseph  took  an  estate  tail, 

IN  ejectment  for  a  messuage  in  Leeds,  a  verdict  was  taken,  at  the  trial  at 
York,  for  the  plaintiff,  subject  to  the  following  case.  Jacob  Mlis,  being  seised 
in  fee  (inter  alia)  of  the  premises  in  question,  by  his  will  duly  executed,  dated 
the  26th  of  March  1804,  devised  thus ;  "  I  give  and  devise  unto  my  son  Joseph^ 
"  his  heirs  aqd  assigns  for  ever,  all  that  messuage  or  tenement  in  Leeds  in 
"  his  own  occupation  :  but  in  case  my  said  son  Joseph  shall  die  without  issue, 
"  then  I  give  and  devise  the  same  messuage  uoto  the  child  or  children  with 
"  which  my  wife  is  now  ensient,  his  or  her  heirs  and  assigns  for  ever."  A 
copy  of  the  will  was  annexed  to  the  case ;  but  no  other  part  of  it  was  consid- 
ered to  be  material  to  the  question. 

The  testator  had  two  wives  ;  by  his  first  he  had  his  son  Joseph ;  by  his 
second  he  had  Christiana  the  lessor  of  the  plaintiff,  with  whom  his  second 
wife  was  ensient  at  the  time  of  making  his  will.  Joseph  the  son  survived  the 
testator,  and  entered  into  the  premises,  and  died  ;  leaving  Jacob  his  son  and 
heir  him  surviving ;  who  entered  and  died  without  issue  ;  leaving  Joseph  EUtt, 
his  paternal  great  uncle,  his  heir  at  law  ;  who  claims  the  premises,  and  de- 
fends the  ejectment,  in  the  name  of  Mary  Ellis  the  tenant.  Christiana,  the 
daughter  of  the  testator  by  his  second  wife,  claims  the  premises  under  the 
above  devise.  The  question  was  whether  she  were  entitled  to  recover  ?  if 
she  were,  the  verdict  was  to  stand ;  if  not,  a  verdict  was  to  be  entered  for  the 
defendant. 

Littledale  for  the  plaintiff  contended  that  Joseph  the  son,  to  whom  and 
his  heirs  and  assigns  the  estate  was  given,  only  took  an  estate  tail  by  force 
of  the  subsequent  words  in  the  limitation  over,  *'  in  case  my  Said  son  Joseph 
"  shall  die  tcithout  issue,  which  restrained  the  word,  ^' heirs*'  to  heirs  "  of  the 
body"  Therefore,  on  the  death  of  Joseph's  son.  Jacob,  without  issu^,  the  limi- 
tation over  to  the  lessor  of  the  plaintiff,  Joseph's  sister  of  the  half  blood,  took  ef- 
fect. And  he  referred  to  Parker  v.  Thacker,  3  Lev.  70,  Webb  v.  Herring,  Cro. 
J.  415,  Nottingham  v.  Jennings,  1  Pr.  Wms.  23,  Tyte  v.  Willis,  Cas.  Temp. 
Talb.  1,  Letms  v.  Waters,  6  East,  336,  (in  addition  to  which  Lord  EUenborough 
mentioned  Brice  v.  Smith,  as  reported  in  Willes  1.)  and  particularly  to  Roe 
d.  Scott  V.  Sman{a),  as  being  directly  in  point  to  the  present  case.  The  tes- 
tator there  devised  different  lands  to  each  of  his  sons,  James,  John,  and 

(a)  C.  B.  Easter,  27  G.  3,  reported  in  the  last  edition  of  Fearne's  Exec,  De?.  203»  edit- 
ed by  Mr.  Potoell, 
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Thomas^  to  hold  to  each,  his  "  Juirs  and.  amgns  for  ever ;"  and  if  either  of 
his  three  sons  should  die  without  issue  of  his  or  their  bo4i^j  then  the  estate 
or  estates  of  such  sons  to  go  to  the  survivors  or  survivor ;  and  if  all  his  sons 
should  die  without  issue,  then  to  his  four  daughters  and  their  heirs  and  as- 
signs for  ever.  The  three  sons  survived  the  testator  and  enteied,  and  John 
died  afterwards  unmarried  :  and  held  that  T/iomas  took  an  estate  tail,  which 
descended  to  his  daughter ;  and  on  her  death,  without  issue,  the  estate  went 
over  to  Janiest  and  not  to  the  heirs  of  the  daughter  to  whom  James  was  only 
related  of  the  half-blood. 

Holrayd,  contra,  contended  that  the  limitation  to  Joseph  and  his  heirs,  and 
in  case  he  die  without  issue  then  over,  gave  Joseph  a  fee  determinable  on  a 
particular  event ;  not  on  an  unlimited  failure  of  issue,  but  on  his  dying  with* 
out  issue  at  the  time  of  his  death  ;  which  event  did  not  happen,  and*  there- 
fore, the  devise  over  never  took  effect.  This  case  is  distinguishable  from  all 
the  others  but  the  last.  In  general  the  cases  have  heen  where  after  a  devise 
to  one  and  his  heirs,  th^  limitation  over  has  been,  in  case  he  died  withoat 
heirs^  to  one  who  might  be  his  heir  ;  where  it  was  manifest  that  by  the  word 
heirsy  was  meant  heirs  of  the  body  :  but  this  does  not  apply  Where  the  limita- 
tion over  is  to  one  of  the  half-blood,  who  could  not  be  heir  to  the  first  taker. 
Without  entering  into  the  distinction  between  real  and  personal  property,  in 
construing  the  words  dying  without  issue  ;  whether  to  be  taken  as  a  general 
failure  of  issue,  or  to  be  confined  to  the  time  of  the  death ;  which  distinction 
is  commented  upon  by  Lord  C.  J.  Wilmot  in  Keiley  v.  Fowler ^  Wilmoi's 
Rep.  298,  and  by  Lord  Kenyan  in  Porter  v.  Bradley,  3  Term  Rep.  146, 
Boe  V.  Jeffery,  7  Term  Rep.  589 ;  it  is  now  settled,  that  even  in  the  case  of 
real  property  any  slight  circumstance  which  shews  an  intent  in  the  testator 
not  to  use  the  words  die  without  issue  in  their  strict  legal  sense,  as  importing 
a  general  failure  of  issue  at  any  future  time,  will  restore  th^m  to  their  natur- 
al sense,  as  purporting  a  dying  without  issue,  at  the  time  of  the  death  of  the 
first  taker.  This  also  appears  from  Wilkinson  v.  Souths  7  Term  Rep.  555, 
and  Hockley  v.  Mawbey,  3  Bro.  Ch.  Gas.  82.  Now  here  the  intention  of  the 
testator  clearly  was,  that  Joseph  should  take  a  fee  if  he  had  issue  ;  for  he  uses 
the  word  then,  which  must  refer  to  the  time  of  the  death.  Again,  the  devise  is 
not  merely  to  him  and  '*his  heirs,^^  but  to  him  and  his  heirs  and  assigns  for 
ever  ;"  giving  him,  therefore,  an  assignable  estate.  Now  an  estate  tail  is  not 
an  assignable  estate ;  for  it  only  endures  while  there  are  heirs  of  the  body  of 
the  first  taker.  He  was  to  take  d  fee  in  all  events,  except  that  on  which  the 
estate  was  given  over,  namely,  if  he  had  no  living  issue  at  the  time  of  his 
death.  The  only  direct  authority  against  ihh  is  Boe  d.  Scott  v.  Swart,  of 
which  there  does  not  appear  to  be  any  professed  note  of  what  passed  in  Court ; 
but  the  account  of  the  case  is  collected  from  Mr.  Fearne's  papers  and  opin- 
ions. It  appears  however,  that  the  testator  was  there  parcelling  out  his  estate 
amongst  bis  sons,  and  regulating  the  succession  from  one  to  another,  so  as  to 
preserve  the  whole  in  the  family  i  and  therefore  could  not  intend  that  they 
should  take  the  fee. 

Lord  Ellbnborough,  C.  J.  The  general  rule  is  clear,  that  the  words  *•  in 
**case  my  said  son  Joseph  shall  die  without  issue,'*  must  be  construed  to  mean 
a  general  failure  of  issue.  And  according  to  the  opinion  of  Lord  Thurlow 
in  Bigge  v.  Bensley,  1  Bro.  Ch.  Cas.  190,  *»  (he  general  words  are  to  be  va- 
"  ried  only  by  circumstances  arising  on  fair  demonstration."  Lord  Thurl^o 
said,  that  there  were  not  less  than  57  cases  upon  this  point,  and  that  to  call 
"  dying  without  leaving  issue"  the  natural  sense  of  dying  without  issfue,"  is 
against  all  the  cases.  And  he  referred  to  Dormer  v.  Beauclerk,  Willes,  1,  as 
deciding  that  the  word  then,  which  was  merely  a  word  of  relation,  and  not  an 
adverb  of  time,  made  no  difference.  That  is  extremely  dcfcisive  against  the 
only  word  upon  which  ofiginallv  any  argument  could  have  been  built.  For 
as  to  the  word  assigns  which  follows  heirs,  we  cannot  collect  any  difierent  in- 
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tention  from  the  addition  of  it,  than  if  the  word  heirs  alone  had  been  used. 
Whether  an  estate  be  given  to  a  man  and  his  heirs,  or  to  him  and  his  heirs 
and  assigns,  must  be  the  sanfie  thing  in  legal  construction.  The  estate  then 
being  at  first  given  to  Joseph,  his  heirs  and  assigns  for  ever,  would  have  given 
him  the  fee ;  but  the  premises,  however  large,  may  be  restrained  by  the  con- 
text ;  as  premises,  however  narrow,  may  be  enlarged  by  it.  Here  then  the  tes- 
tator goes  on  to  say,  that  "  in  case  Joseph  shall  die  vnthout  issite,  then,"  he 
gives  it  over  to  the  child  which  his  (the  testator's)  wife  is  ensient  with ;  which 
clearly  gives  Joseph  only  an  estate  tail ;  according  to  Briee  v.  Smith,  where 
all  the  cases  are  collected  ;  among  others  AlthairCs  case,  8  Co.  154  b,  in 
which  the  same  mle  is  applied  to  deeds ;  as  **  if  a  man  give  land  to  one  and 
**  his  heirs,  hdthendum  to  him  and  the  heirs  of  his  body,  he  shall  have  but  an 
*'  estate  in  tail,  and  no  fee  expectant ;  for  the  habendum  qualifies  the  general 
"  words  preciedent."  And  so  it  was  said  by  Lord  Keeper  Wright  in  Bamfield 
V.  Popham,  1  Pr.  Wms.  57,  "  that  where  in  the  premises  an  estate  is  given 
*<  by  deed*  to  one  and  his  heirs,  and  if  he  die  without  isstie,  &c. ;"  these  words 
are  sufficient  to  restrain  the  former  words,  and  turn  the  fee  into  an  entail.  If 
such  would  be  the  effect  of  the  latter  words  to  restrain  the  former  in  a  deed,  I 
see  no  reason  why  they  should  not  have  the  same  effect  in  a  devise  :  and  then 
according  to  all  the  cases,  Joseph  the  son  took  only  an  estate  tail ;  which  be- 
ing now  spent,  the  lessor  of  the  plaintiff  is  entitled  to  recover. 

Grose,  J.  It  is  impossible  to  read  the  will,  without  seeing  that  the  testator 
intended  that ^f  Joseph  had  issue,  that  issue  should  t^e ;  and  that  if  be  died 
without  issue,  the  issue  of  which  the  second  wife  was  ensient  should  take  the 
estate  :  and  this  intention  can  only  be  effectuated  by  giving  Joseph  an  estate 
tail. 

Le  Blanc  and  Bayley,  Justices,  concurred  in  opinion  that  neither  the  word 
then,  nor  the  word  "  assigru"  were  sufficient  to  shew  an  intention  in  the  testa- 
tor to  use  tbe  words,  "  in  case  my  said  son  Joseph  shall  die  vnthout  issue,"  in 
any  other  than  their  acknowledged  general  legal  sense;  or  to  except  this  out 
of  the  general  eurrentof  authorities. 

Postea  to  the  Plain tifi*. 


The  King  v.  The  Inhabitants  of  Tibbenham. 

9  East,  8S8.    May  14,  1808. 

A  married  woman  pregnant  in  the  absence  of  her  hnsband  with  a  child,,  which  when  bom 
would  by  law  bo  a  bastard,  is  removeable  as  an  anmarried  woman  under  sec.  6  of  stsct.  85 
G.  8.  c.  101,  and  the  presumption  of  her  being  chargeable  arises  by  the  same  clause  from 
the  bare  fact  of  being  with  child  of  a  bastard,  if  no  circumstances  be  stated  to  shew  that 
such  presumption  is  not  applicable  to  a  person  in  the  particular  sitvation  of  tbe  puty  com- 
ing within  the  general  description  of  the  clause.  And  the  order  of  removal  may  charge 
such  a  person  generally  as.  actually  chargeable,  without  setting  forth  in  what  maimer 
chargeable. 

UPON  complaint  of  the  parish  officers  of  Diss  in  Norfolk  **  that  Bebeeca 
KnawleSi  wife  of  John  Knowles,  lately  came  to  inhabit  in  Dur,  not  having 
gained  a  legal  settlement  there,  and  that  the  said  Rebecca  Knowles  is  actually 
become  chargeable  to  the  said  parish  of  Diss  ;"  two  justices  "  upon  due  proof 
made  thereof,  as  well  upon  the  examination  of  the  said  R,  K,  upon  o«th  as 
otherwise,  and  likewise  upon  due  consideration  had  of  the  premises,  adjudged 
the  same  to  be  true,"  and  likewise  adjudged  the  lawful  settlement  of  the  said 
Rebecca  to  be  in  Tibbenham  in  the  same  county  :  and  so  they  conclude  their 
order  of  removal  in  the  commoq  form.  The  Sessions,  on  appeal,  confirmed 
the  order,  object  to  the  opinion  of  this  Court  on  a  case,  stating  that  the  pan- 
per*8  husband  John  Knowles,  being  settled  in  Tibbenham,  went  to  the  Eatt  Jn- 
dies  four  years  ago,  and  has  never  returned.     That  at  the  time  of  the  removal 
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the  pauper  was  reaiding  in  Din,  and  pregnant  of  a  child,  which  has  since  been 
born  a  bastard  in  Tibbenham.  That  the  paaper  never  received  any  relief  from 
JHsg  parish,  nor  was  chargeable  in  any  other  manner  than  as  above  mentioned. 

This  case  was  first  argued  by  the  appellant's  counsel  in  the  last  term,  when 
the  Court  were  agreed  in  confirming  the  order :  bgt  a  question  of  the  like  nature 
having  occurred  in  the  case  of  The  King  v.  Diddleltury{a),  which  was  then 
«rgued,  and  directed  to  stand  over  for  consideration ;  the  Court,  upon  a  sug^ 
gestion  that  a  similar  question  might  arise  upon  the  face  of  the  order  of  remo- 
val, which  t^  mistake  had  not  been  returnea  with  the  case,  directed  this  case 
also  to  stand  over,  to  be  spoken  to  again  in  this  term  :  and  in  the  mean  time, 
that  the  original  order  should  be  regularly  returned. 

Frere  now  argued  in  support  of  the  orders ;  and  referred  upon  the  first 
point  to  the  opinion  delivered  by  the  Court  in  the  Ust  term ;  that  the  pauper, 
though  a  married  woman,  yet  being  pregnant  of  a  child  which  by  law  was  a 
bastard,  was  capable  of  being  removed  as  an  unmarried  woman  for  this  pur- 
pose, within  the  provision  of  the  6th  sect,  of  the  stat.  36  Geo  3.  c.  101.  And 
in  addition  to  the  cases  after  mentioned,  he  referred  to  The  King  v.  Luffe^  8 
East,  193.  The  next  and  principal  question,  on  which  the  case  had  been  di- 
rected to  stand  over,  was,  whether  the  pauper  could  be  said  to  have  been  ac- 
tually chargeable  to  the  parish  from  the  mere  circumstance  of  her  having  been 
pregnant  with  a  bastard  at  the  time.  As  to  which  the  words  of  the  statute 
are  express,  **that  every  unmarried  woman  with  child  shall  be  deemed  and 
taken  to  be  a  person  actually  chargeable,  within  the  intent  and  meaning  of 
the  act."  The  case  is  also  within  the  reason  of  the  act :  for  before  the  pass- 
ing of  it  such  a  person  was  removeable  as  likely  to  become  chargeable,  not 
merely  on  her  own  account,  but  on  account  of  the  permanent  burthen  of 
maintaining  the  child,  which  the  law  presumes  is  likely  to  become  chargeable 
to  the  parish  where  it  is  born,  Rex  v.  MaithetM,  Salk.  478.  When  the  stat. 
35  G.  3.  passed,  which  altered  the  principle  of  removals,  confining  them  to 
cases  where  the  paupers  were  actually  chargeable*  the  necessity  of  this  pro« 
vision  was  obvious ;  otherwise  the  parish  to  which  the  mother  belonged  would 
have  relieved  her  in  the  parish  where  she  resided  until  after  her  delivery,  in 
order  to  settle  the  bastard  there.  In  the  case  of  The  King  v.  Oreat  Yar* 
mouthy  8  Term  Rep.  68,  which  turned  on  the  form  of  the  order,  it  was  not 
even  adjudged  that  the  pauper  was  chargeable,  as  a  fact ;  but  only  that  she 
was  witn  child,  which  was  likely  to  be  bom  a  bastard,  and  "  that  she  was 
deemed  to  be  a  person  actually  chargeable,"  &c. ;  and  without  negativing  her 
having  a  certificate  ;  which  the  Court  held  to  be  unnecessary,  as  a  certificated 
person  in  that  situation  was  liable  to  be  removed  under  the  late  act  The 
case  of  The  Sing  v.  Alvdey^  3  East,  663,  which  will  be  relied  on  e  contra,  is 
distinguishable  from  this  in  several  respects ;  1st,  the  order  aAer  stating  that 
/.  H.  single  woman  was  with  child,  and  was  therefore  deemed  chargeablei 
&c.,  adjudged  the  premises  to  be  true ;  stating  it  therefore,  merely  as  a  con- 
clusion of  law,  and  not  as  an  adjudication  of  the  fact.  2dly,  The  circumstan- 
ces of  the  case  rather  shewed  that  she  was  a  person  of  sufficient  substance 
and  ability  to  provide  for  herself.  But,  3dly,  the  principal,  ground  of  the  de- 
cision was,  that  being  in  the  service  of  her  master  under  a  contract  of  hiring 
for  a  year,  she  was  not  removeable  at  ail  against  the  consent  of  the  contract* 
ing  parties ;  according  to  the  cases  of  Bex  v.  Marlborough^  12  Mod.  402,  IL 
V.  Brampton,  Cald.  11,  and  B.  v.  Ozleworth,  Burr.  S.  C.  302,  4  Prima  fa^ 
cte,  at  least,  the  circumstance  of  a  woman  being  pregnant  with  a  bastard 
raises  a  presumption  by  the  statute  that  she  is  actuaUy  chargeable,  and  liable 
to  be  removed ;  and  if  there  be  any  facts  which  go  to  rebut  Uiat  presumption, 
it  lies  on  the  appellant  parish  to  shew  them :  as  where  a  wifey  as  such  is  re* 
moved  without  ner  husband,  it  is  not  necessary  for  the  removing  parish  t* 
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shew  the  haeband's  consent',  but  it  lies  on  the  appeUants  to  shew  his  dissent, 
Si.  Michadin  Bath  t.  Nunny,  1  Stra.  544 

Bowen^  contra,  relied  principally  upon  the  case  of  the  King  t.  Alvdeyj  3 
East,  563,  where  the  stat.  35  O.  3.  had  been  expounded  not  to  extend  to  make 
peraons  removeable,  who  were  not  proper  objects  of  removal  before  that  stat^ 
ute,  as  being  likely  to  become  chargeable ;  but  only  to  enable  the  magistrates 
to  remove  women  pregnant  with  bastards,  as  actually  chargeable,  and  there- 
fore removeable  within  the  principle  of  that  law,  if  in  other  respects  fit  objects 
of  removal ;  and  that  a  single  woman  with  child  was  not  ikerrfore  and  neces- 
sarily to  be  deemed  chargeable,  without  more.  If  then  the  condition  of  such 
a  person  only  determines  her  removeability,  and  not  that  she  ought  therefore 
to  be  removed,  it  was  not  incumbent  on  the  apnellants  in  the  first  instance  to 
prove  her  substance  or  ability  to  maintain  herself,  or  the  like,  in  order  to  rebut 
the  presumption  of  her  being  in  fact  likely  to  be  chargeable ;  but  the  onus 
probandi  lay  upon  the  respondents  in  this  as  in  all  other  cases,  to  shew  that 
the  pauper  was  a  fit  object  of  removal.  Here,  however,  it  is  expressly  stated, 
that  the  pauper  neter  received  rdief  from  the  parish,  nor  teas  ehurgeaUe  in 
any  other  manner  than  as  above  mentioned  ;  that  is,  by  being  pregnant  with  a 
bastard :  which  rebuts  the  presumption  of  her  being  then  chargeable  other- 
wise than  in  this  qualified  sense. 

Lord  Ellenborouoh,  G.  J.  The  first  question  is  whether  a  married  wo- 
-^  man,  who,  in  the  absence  of  her  husband  abroad,  is  pr^fuant  under  such 
circumstances  as  that  the  child,  when  bom  would  be  deemed  by  law  a  bas- 
tard, be  liable  to  be  removed  under  the  act  of  the  35  O.  3.  ?  The  act  indeed 
says,  "  that  every  unmarried  woman  with  child  shall  be  deemed  and  taken 
to  be  a  person  actually  chargeable  within  the  true  intent  and  meaning  of  the 
act,"  and  removeable :  but  the  legislature  plainly  had  in  view  that  every  wiv 
man  pregnant  of  a  child,  which  was  not  protected  by  the  matrimony  of  its  pa- 
rents, but  would  when  born  be  a  bastard,  should  be  removeable,  whether  mar- 
ried or  unmarried ;  for  though  the  mother  were  married,  yet  if  her  child  would 
by^aw  be  a  ba&tard,  she  was  in  pari  jure,  within  the  scope  of  this  act,  with 
an  unmarried  woman  who  was  pregnant.  The  next  question  is,  whether  the 
order  of  removal  be  good  in  the  form  of  it  ?  It  states  the  complaint  of  the 
parish  officers  of  Diss,  that  Rebecca,  the  wife  of  John  Knowles,  is  actuaUiy  be- 
come chargeahle  to  their  pari&h,  &c. ;  and  the  justices  upon  due  proof  made 
thereof  adjudge  the  same  to  be  true.  The  act  says,  that  a  woman  under  the 
circumstances  1  have  stated  "  shall  be  deemed  and  taken  to  be  a  person  aduair 
ly  cluargeahU^^  &:c.  Have  not  then  the  justices  done  enough  m  stating  that 
the  pauper  was  "  actually  become  chargeable  to  the  parish  ?"  They  are  to 
draw  the  conclusion  whether  chargeable  or  not,  and  it  is  enough  for  them  to 
state  that  conclusion  upon  the  face  of  the  order,  without  stating  the  premises 
on  which  it  was  founded.  If  that  conclusion  be  disputed,  the  party  is  to  ap- 
peal ;  and  such  appeal  having  been  made,  and  the  facts  stated  to  us,  it  is  to 
be  seen,  thirdly,  whether  the  premises  warranted  the  magistrates  in  drawing 
that  conclusion.  The  legislature  intended  that  an  unmarried  woman^  or,  what 
is  the  same  for  this  purpose,  a  married  woman  under  the  drcumatancea  I  have 
mentioned,  being  with  child  is  prvma  fade  chargeable  within  the  law :  it 
raises  a  presumption  of  her  being  chargeable.  But  I  say  again,  as  I  said  be- 
fore in  the  King  v.  Alveley,  that  if  it  appear  that  the  woman  is  a  person  of 
substance,  and  that  there'  is  no  pretence  to  say,  that  she  is  likely  to  bring  a 
burthen  upon  the  parish,  the  act  did  not  intend  to  make  such  a  person  liable  to 
be  removed.  But  it  is  made  a  presumptive  chargeability,  so  as  to  put  it  on 
the  party  disputing  it  to  shew  that  she  is  a  person  of  substance,  or,  as  in  the 
case  of  the  King  v.  Alveley,  a  person  undep  a  contract  of  hiring  and  service 
with  another  at  the  time,  so  as  u>  rebnt  the  presuHfption.  The  only  cases  that 
materially  afiect  the  construction  of  the  ckuse  in  question  are,  first.  Rex  ▼. 
St  Mary  Westport,  3  Term  Rep.  44,  which  was  the  case  of  a  certificated 
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penon,  who  under  the  stat.  8  end  0  W.  3.  e.  30,  was  not  removeahle  till 
aetaally  chargeable ;  and  it  was  held  that  one  of  the  family  of  the  certificated 
person,  being  pregnant  of  a  child  likely  to  be  born  a  bastard,  was  not  remove- 
able  uoder  that  act.  The  question  was  again  made  in  the  case  of  the  King 
r.  Great  Yarmouth,  8  Term  Rep.  68,  after  the  passing  of  the  stat.  35  G.  3., 
where  the  residence  of  a  person  so  circamstanced  under  a  certificate  was  held 
to  be  no  objection  to  her  removal.  It  is  not  necessary  here  to  affirm  or  to  dis- 
affirm that  ease,  as  it  related  to  the  certificate  act.  Then  came  the  case  of 
the  Eing  v.  Alveley,  where  the  principal  point  decided  was,  that  a  single 
woman  being  with  child  did  not  operate  such  a  dissolution  of  the  contract  of 
hiring  and  service,  as  to  make  her  removeahle  against  the  consent  of  herself 
and  her  master.  The  court  also  said,  I  have  no  doubt,  what  is  stated  in  the 
report,  respecting  persons  of  substance  not  being  within  the  view  of  the  act 
of  the  35  Geo.  3.  But  there  is  one  observation  attributed  to  me  with  which 
I  cannot  charge  my  recollection,  and  which,  at  any  rate,  I  am  not  prepared  to 
abide  by,  namely,  that  where  the  act  says,  that  such  a  person  tnay  be  remov- 
ed :  it  does  not  say  that  she  $haU  be  so.  Now  I  do  not  think  that  the  use  of 
the  word  may  there,  as  contradistinguished  from  sAoS,  makes  any  difference  in 
the  sense.  If  the  party  come  within  the  true  intent  and  meaning  of  the 
clause  as  there  described,  I  think  the  true  reading  of  the  words  ^  may  be  re- 
moved," is  that  she  **  thaU  be  removed."  AU  the  statutes  respecting  the  re- 
moval of  the  poor  form  together  one  system  of  law,  and  it  is  a  condition  pre^ 
cedent,  if  I  may  so  sa^,  that  the  persons  to  be  subjected  to  their  operation 
should  be  in  the  condition  of  poverty.  When  therefore  the  clause  in  question 
says,  that  unmarried  women  with  child  shall  be  deemed  to  be  actually  charge- 
able, &c.  for  the  purpose  of  subjecting  them  to  be  removed,  it  means  that  per- 
sons so  situated  shall  ^ma  facie  ovXy  be  deemed  to  be  chargeable,  and  it  still 
leaves  it  open  to  shew  that  the  party  is  of  substance,  so  as  not  to  be  within  the 
scope  and  view  of  the  poor  laws.  Therefore  whether  in  the  form  of  the  order 
it  be  said,  that  the  woman  so  circumstanced  is  deemed  to  be  chargeable,  or  is 
therefore  chargeable,  or  that  she  is  chargeable,  it  is  all  alike,  and  equally 
good  ;  and  she  must  be  presumed  to  be  in  the  situation  in  which  she  is  con- 
sidered by  the  legislature  as  being,  namely,  as  actually  chargeable  to  the  par- 
ish where  she  is  inhabiting,  and  consequently  liable  to  be  removed,  unless  the 
contrary  be  shewn.  Here  then  it  is  sufficiently  adjudged  in  the  order,  that  the 
psuper  was  actually  chargeable,  so  as  to  make  her  removeahle  under  the  act ; 
and  it  appearing  by  the  facts  stated  on  the  appeal,  that  though  married,  yet 
that  her  husband  was  abroad  and  could  not  have  been  the  father  of  her  child  ; 
this  was  a  prima  fade  case  to  bring  her  within  the  6th  clause,  and  to  shew 
that  she  was  actually  chargeable  within  the  meaning  of  the  act :  and  nothing 
being  shewn  to  rebut  4hat  presumption,  it  remains  presumptively  established 
that  the  pauper  was  within  the  description  of  persons  liable  to  be  removed. 

GaosB,  J.  Looking  to  the  general  policy  of  the  poor  laws,  and  to  the  ob~ 
ject  of  the  last  statute,  we  can  only  consider  the  being  pregnant  of  a  bastard 
as  a  prima  fade  presumption  of  the  woman  being  chargeable  within  the  mean- 
ing of  the  6th  clause.  Then  I  look  to  see  whether  there  be  any  thing  stated 
in  the  case  to  rebut  that  presumption ;  and  nothing  of  that  sort  appearing,  it 
is  not  inconsistent  with  any  of  the  former  decisions  to  say  that  this  woman 
was  removeahle. 

Lb  Blanc,  J.  This  question  turns  on  the  construction  of  the  6th  danse  of 
the  stat.  35  Geo.  3.  c.  101.,  and  the  single  point  is,  whedier  upon  the  fact 
stated  in  the  order  of  removal,  that  Rebecca  the  wife  of  John  Knotdes^  the 
person  removed,  was  actually  become  chargeable  to  the  parish,  coupled  with 
the  facts  stated  in  the  case,  shewing  in  what  way  she  became  chargeable, 
she  were  liable  to  be  removed.  The  justices  by  their  order  adjudge  her  to 
be  chargeable ;  and  the  sessions  on  appeal  state  her  situation  to  be  this,  that 
she  was  the  wife  of  a  man,  who,  four  years  before,  had  gone  to  the  Easi  In* 


196  CASES  IN  EASTER  TERM 

diest  from  whence  he  had  never  returned ;  and  that  at  the  time  of  the  order 
made,  she  was  pregnant  of  child,  which  had  since  been  born  a  bastard ;  and 
they  further  add,  that  she  had  never  received  any  relief,  nor  was  in  any  other 
manner  chargeable  to  the  removing  parish  than  as  before  mentioned.  The 
sessions  then  confirm  the  order  of  the  justices  adjudging^  her  to  be'  chargeivble, 
and  removing  her ;  and  they  do  npt  state  any  thing  in  their  case  to  shew  that 
she  was  not  removeable.  The  stat.  35  G.  3.  was  passed  to  prevent  persons 
in  general  from  being  removed  until  they  were  actually  chargeable ;  but  con- 
templating the  inconvenience  which  would  result  from  the  generality  of  this 
provision  in  the  instance  of  unmarried  persons  being  with  child  where  for  the 
most  part  there  was  every  probiliiy  of  their  becoming  chargeable  to  the  parish 
in  which  they  were  delivered,  and  which  would  be  burthened  with  the  main- 
tenance of  the  bastard  when  bom  ;  they  adopted  the  high  degree  of  probabil- 
ity existing  in  most  instances  as  a  foundation  for  a  general  rule ;  and  there- 
fore enacted  by  the  6th  section  "  that  every  unmarried  woman  with  child 
should  be  deemed  and  taken  to  be  a  person  actually  chargeable  within  the 
true  intent  and  meaning  of  the  act."  The  first  question  then  is,  whether  the 
pauper,  who  is  a  married  woman,  but  whose  husband,  being  absent  in  the 
Eoit  Indies  before  and  during  ^he  time  of  her  pregnancy,  could  not  by  possi- 
bility be  the  father  of  her  child,  come  within  the  description  in  this  clause  ? 
Literally,  she  does  not :  but  I  think  she  does  come  within  the  meaning  of  the 
act,  being  pregnant  with  a  chila,  which  could  not  possibly  have  been  begot- 
ten by  her  husband,  and  which  has  since  been  bom  a  bastard :  and  therefore 
this  is  not  like  a  case  of  doubtful  issue,  where  it  may  admit  of  question  wheth- 
er the  child  with  which  a  married  woman  is  pregnant  will  when  bora  be  a 
bastard ;  but  it  is  the  case  of  a  removal  of  a  married  woman  under  circum- 
stances where  by  no  possibility  the  child  with  which  she  was  pregnant  could 
be  any  other  than  a  bastard.  Looking  therefore  to  the  meaning  of  this  law 
and  to  former  analogous  decisions,  I  think  she  was  an  unmarried  woman  for 
this  purpose.  Then  the  only  question  is,  whether  she  were  chargeable  ? 
Now,  I  cannot  enter  into  any  speculative  reasoning  to  shew  that  she  was  not 
in  fact  chargeable,  when  she  is  stated  or  described  to  be  such  a  person  as  the 
legislature  have  said  shall  be  deemed  and  taken  to  be  actually  chargeable. 
How  far  facts  may  mav  be  adduced  (I  will  not  say  to  rebut  the  presumption 
that -such  a  person  is  chargeable)  to  shew  that  tbe  person  to  be  removed  is  not 
an  object  of  the  poor  lawS)  as  in  the  case  of  the  King  v.  Alveley^  will  be -fit  to 
be  decided  whenever  the  question  arises  upon  a  case  in  judgment  befoi^e  us. 
It  is  sufficient  to  say,  that  nothing  appears  here  to  shew  that  this  woman  waa 
not  an  object  of  the  poor  laws. 

Batlbt,  J.  Before  the  stat.  35  6.  3.  every  person  likely  to  become  charge- 
able was. liable  to  be  removed :  that  statute  altered  the  law  in  that  respect,  and 
provided  generally  that  no  person  could  be  removeable  till  actually  chargeable  : 
bat  by  the  6th  section  it  also  provided,  that  every  unmarried  woman  with 
child  should  be  deemed  to  be  a  person  actually  chargeable^  Now  the  narrow- 
est construction  which  can  be  put  upon  those  words  is,  that  an  unmarried  per- 
son likely  in  fact  to  become  chargeable  should  be  removeable  as  before ;  and 
that  the  fact  of  such  a  person  being  with  child  was  at  least  intended  to  be 
made  prtma  fade  evidence  of  being  clftirgeable :  that  presumption,  therefore, 
ought  to  have  been,  if  it  could  have  been,  rebutted  by  the  party  resisting  the 
removal.  If  the  mother  had  died  in  child-birth,  the  charge  of  maintaining  the 
child  would  have  been  thrown  entirely  on  the  parish ;  for  her  next  of  kin 
would  have  been  entitled  to  take  all  her  personal  property.  Then  considering 
that  there  is  nothing  stated  in  the  case  to  shew  that  tbe  mother  was  in  a  con- 
dition to  maintain  her  child,  or  that  any  other  provision  was  made'  for  it,  we 
cannot  come  to  any  other  conclusion  than  that  she  was  chargeable  within  the 
meaning  of  the  act.    And  I  also  agree,  that  she  must  be  considered  as  an  un- 


IN  THE    FORTY-EIGHTH  YEAR  OF  GEORGE  HI.     197 

tnarried  woman  within  the  meaning  of  the  same  clause  ;  the  child  heing  a 
bastard  hy  law,  and  the  hushand  not  under  any  obligation  to  provide  for  it(l). 

Both  orders  confirmed. 


The  King  v.  The  Inhabitants  of  Diddlebury. 

9  East,  898.    May  14,  1808. 

An  order  oframoTal  rounded  on  the  at.  86  G.  8.  c.  101.  8. 6.  atating  that  A.  E.  tingle  tooman 
waa  **  by  being  pregnant  dumed  to  have  become  chargeable,**  &c,  ia  good. 

UPON  the  complaint  of  the  parish  officers  of  Tipton,  .in  the  county  of 
Stafford,  *'  th^t  Ann  Evans,  single  woman,  had  come  to  inhabit  in  the  said 
parish  of  Tipton,  not  having  gained  a  legal  settlement  there,  nor  produced  any 
certificate  owning  her  to  be  settled  elsewhere,  and  is,  by  being  pregnant,  deemr 
ed  to  have  become  chargeable  to  the  said  parish  of  Tipton  ;**  two  justices  upon 
due  proof  made  thereof,  as  well  upon  the  examination  of  the  said  Ann  Evans 
upon  oath,  as  otherwise,  and  likewise  upon  due  consideration  had  of  the 
premises,  did  adjudge  the  same  to  be  true,  and  that  the  lawful  settlement  of 
the  said  Anh  Evans  was  in  the  parish  of  Diddlebury  in  the  county  of  Sa^ 
lop,*^  &c.  The  sessions,  on  appeal,  found,  specially,  that  the  pauper  Ann 
Evans,  being  a  single  woman  legally  settled  in  Diddlebury,  and  becoming  ac" 
tuaily  chargeable  to  Tipton  within  the  meaning  of  the  statute  (35  G.  3.  c. 
101.  9.  6,),  by  being  pregnant  with  a  child  who  had  since  been  bom  a  baS' 
tard,  was  removed  from  Tipton  to  Diddlebury  ;  and  that  the  pauper  appeared 
to  be  a  labourer  without  substance,  the  mother  of  other  bastard  children,  and 
not  a  hired  servant,  was  properly  removed  as  actually  chargeable  ;  therefore 
tb^y  confirmed  the  order  of  removal. 

This  case  came  on  to  be*  argued  in  the  last  term  after  the  case  of  the 
King  V.  Tibbenham{a),  when  Peake  Bind  Pettit  were  heard  in.  support  of 
the  orders,  and  Jervis  and  Clifford  against  them.  These  latter  contended, 
that  after  the  case  of  the  King  v.  Alveley,  3  East,  563,  it  ought  to  have 
been  alleged  on  the  face  of  the  order  of  removal,  that  the  pauper  was  actually 
chargeable  in  fact,  and  not  merely  as  an  inference  of  law  from  the  fact  of  her 
being  pregnant ;  since  that  inference  did  not  arise  from  the  mere  fact  of  preg- 
nancy, without  other  circumstances  shewing  that  the  pauper  was  in  such  a 
situation  as  before  the  act  of  the  35  Geo.  3,  would  have  made  her  liable  to 
be  removed  as  a  person  likely  to  become  chargeable  :  and  that  this  defect  in 
the  order  could  not  be  helped  by  the  finding  of  the  Sessioiis,  Rex  v.  Great 
Bedwin,  Burr.  S.  C.  163,  in  the  case,  that  she  was  a  labourer,  without  sub- 
stance, &c.  The  case  was  then  directed  to  stand  over  for  consideration  with 
the  antecedent  one  ;  and  after  the  decision  of  that  case. 

Lord  Ellbnboeouoh,  G.  J.  said,  that  there  was  little  more  to  add,  with  re- 
spect to  this,  than  that  the  orders  should  be  confirmed.  On  the  facts  of  the 
case  as  bringing  it  within  the  general  policy  of  the  poor  laws,  and  the  words 
of  the  act  of  the  35  6.  3.,  (here  could  be  no  doubt ;  and  with  respect  to  the 
form  of  the  order  of  removal,  the  premised  are  stated,  as  in  the  statute  itself, 
from  whence  the  conclusion  is  drawn ;  and  therefore  all  is  stated  which  the 
statute  requires(2). 

Both  orders  confirmed. 

(l>  Vide  The  Zing  v.  The  InhtUntanU  of  Holm,  JBaet- Waver  Quarttr,  12  E  aat  881. 

(a)  The  laat  caae,  p.  888. 

(2)  Vide   Th€  King  v.  The  InhabiianU  cf  Holm,  Eaet- Waver  QuarUr,  18  Eaat,  881. 
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Doe  on  Demise  of  Wright  v.  CundalL 

9  Eait,  400.    May.  17, 1808. 

Under  •  derm  of  land  to  the  iwo  chitdTeo  of  the  testator*!  brother  W.  when  thej  attained 
the  age  of  21  years  ;  bat  the  ezecator  to  accoaot  to  them  for  the  profits  ontil  the  age  of 
21,  or  day  of  marriace;  but  if  eWier  should  die^before  21,  the  sarvivor  to  be  htir  to  the 
other:  Held  that  the  fee  passed,  which  would  co  over  to  the  sarvivor  in  caae  one  died  an- 
der  21,  and  would  descend  or  be  disposeable  if  he  died  after  attaining  21:  and  that  a  de- 
vise of  other  land  to  the  two  children  of  another  brother  R,  on  ih$  nqtM  condUioru  as 
W.'s  children,  was  governed  by  the  same  construction. 

THIS  ejectment  was  brought  for  an  undivided  third  part  of  four  houses  at 
Westham,  in  Essex,  mentioned  in  the  bequest  contained  in  Richard  Wright's 
will  in  favour  of  Robert  and  Rebecca  the  twp  children  of  his  brother  Robert 
Wright.  At  the  trial  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  the  following  case. 

Richard  Wright,  the  testator,  being  seised  in  fee  {iiiter  cdia)  of  the  said 
four  houses,  by  his  will  duly  executed,  dated  the  6th  of  September  I77I»  de- 
**  vised  thus :  "  Item,  I  give  and  bequeath  unto  the  ^two  children»  Elizabeth 
<*and  Jemima,  daughters  of  my  brother  William  Wright  deceased)  the 
*<  first  four  freehold  houses  next  my  dwelling  house,  built  by  me  in  1770, 
"when  they  have  attained  the  age  of  21  years.  But  the  executor  and 
"  executrix  shall  be  accountable  for  the  profits  of  the  said  houses  unto  the 
"  said  children,  until  the  aforesaid  age  of  21  years  or  the  day  of  marriage. 
*<  But  if  either  of  thenii  should  die  before  the  said  age  of  21  years,  then  the 
"  survivor  shall  be  heir  to  the  other  two  houses.  Likewise,  I  give  and  be- 
"  queath  unto  the  two  children,  Robert  and  Rebecca,  son  and  daughter  of  my 
<*  late  brother  Robert  deceased,  the  next  four  houses  adjoining  to  the  same, 
"  on  the  same  conditions  as  my  ^oiA^  William  Wright's  children,'*  After 
some  pecuniary  legacies  the  will  contains  the  following  residuary  clause.  "  I 
*'  give  and  bequeath  all  the  residue  and  remainder  of  my  effects  or  estate  of 
'<  what  kind  soever,  both  freehold,  leasehold,  cash,  book  debts,  stock  in  trade, 
"  stuck  on  the  land,  such  as  horses,  &c.  and  all  and  every  part  of  what  shall  be 
**  owing  to  me  at  my  decease,  unto  my  brother  John  Wright,  my  sister  Mary 
"  Fniment,  and  my  sister  Jemima  Jones,  equallv,  share  and  share  alike,  between 
"  them  ;  leaving  it  to  their  free  will  whether  they  will  divide  the  freehold  and 
*'  leashold  estate  and  annuity  of  William  Berks  in  an  equitable  manner 
"  between  them,  or  to  sell  the  said  estates  and  divide  the  money  arising  from 
<*  the  sale  of  the  same."  The  testator  died  soon  after  the  making  his  will ; 
leaving  Robert  and  Rebecca,  the  son  and  daughter  of  Robert  Wright  the  tes- 
tator's brother,  who  were  infants  at  the  time  of  his  death,  him  surviving,  but 
who  both  lived  to  attain  the  age  of  21.  Rebecca  intermarried  with  the  defend- 
ant John  Cundall,  clerk,  had  issue  by  him,  and  died  on  the  21st  of  June  1806 
before  the  day  when  the  demise  is  laid.  Robert  Wright  and  Rebecca^  the 
devisees  of  the  four  houses  in  question  entered  into  the  receipt  of  the  rents 
ana  profits^thereof  from  the  testator's  death,  and  continued  in  such  receipt 
until  the  death  of  Robert,  ,who  died  some  time  since  the  intestate  leaving 
Rebecca,  his  sister,  his  heir  at  law.  After  his  death,  the  defendant  John  Cun- 
doll,  in  right  of  his  wife  Rebecca,  intered  into  possession  of  the  four 
houses,  and  still  continues  so,  claiming  to  be  the  tenant  thereof  by  the  curte- 
sy. The  three  residuary  devisees  named  in  the  will  survived  the  testator. 
John  Wright,  one  of  them,  has  since  died  intestate  :  leaving  the  lessor  of  the 
plaintiff  his  eldest  son  and  heir  at  law.  The  question  for  the  opinion  of  the 
Court  was,  Whether  Rebecca  Wright,  the  daughter  of  the  testator's  brother 
Robert,  after  the  death  of  her  brother  Robert,  had  an  estate  for  life  only,  or 
in  fee,  in  the  four  houses  above  mentioned.     The  lessor  of  the  plaintiff  insist- 
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ed,  that  she  had  only  a  life  estate ;  that  the  reversiot)  haying  passed  under  the 
residuary  devise,  fell  in  on  the  death  of  Rebecca  Cundall ;  and  that  he  is  now 
entitled  to  one  Uiird  of  these  premises  as  heir  at  law  of  John  Wright, 

Wetherdi  for  ^e  lessor  of  the  plaintiff  said,  it  was  agreed  that  if  the 
two  children  Of  the  testator's  brother  Robert^  viz.  Robert  and  R^ecca^  (who 
were  to  take  on  the  same  conditums,  i.  e.  estates  of  the  same  nature  as  Wm, 
Wright's  children)  the  devisees  of  the  first  four  houses,)  took  only  life 
interests,  the  undisposed  reversion  passed  under  the  residuary  clause :  in 
which  case  it  was  also  agreed  that  the  lessor  of  the  plaintiff  was  entitled  to 
one  third.  He  then  contended,  that  these  children  took  only  life  estates  in 
the  premises,  with  a  life  estate  in  the  whole  to  the  survivor,  by  force  of  the  de< 
vise  that  "  the  survivor  shall  be  heir  to  the  other."  For  that  wherever  the 
word  heir  is  used  in  a  will  for  the  purpose  of  carrying  over  an  interest  which 
determined  on  the  death  of  the  first  taker,  the  second  only  takes  by  way  of 
substitution^  and  therefore  only  takes  the  same  interest  as  the  other  had ;  ac- 
cording to  Spark  V.  PurTidlt  Hob.  75,  and  Gymes  v.  Kemsley,  Freera.  293,  in 
which  latter  case  however  the  question  was  adjourned.  The  will  too  is  inar- 
tificially  drawn ;  and  the  word  heir^  in  its  popular  sense,  imports  succession, 
rather  than  the  degree  of  interest  which  the  person  takes.  It  may  be  said, 
however,  that  there  is  a  difference,  where  the  first  devise  is  to  an  infant,  and 
if  he  die  under  age,  then  over  to  one  who  would  be  his  heir ;  that  the  first 
taker  attaining  his  full  age  will  take  a  fee.  But  that  stands  only  on  a  dictum 
of  Saunders  in  his  report  of  Purefoy  v.  Rogers(a),  and  is  contradicted  by 
P&wler  V.  BlackweUi  Com.  Rep.  353,  where  the  opinion  was  adjudged  other- 
wise. 

Marryatj  contra,  was  stopped  by  the  Court. 
'  Lord  Ellenboroitgh,  C.  J.  Admitting  that  the  word  heir,  as  here  used,  is 
merely  a  word  of  substitution  (an  admission  which  I  would  not  be  bound  by 
generally,)  still  there  is  enough  in  the  will  to  indicate  an  intention  in  the  de- 
visor, by  the  devise  to  his  brother  Robert* s  children,  on  the  same  conditions  a^ 
his  brother  WiUiam*s  children,  (by  which  must  be  understood  that  he  devised 
the  premises  to  Roberfs  children  in  the  same  terms  as  the  preceding  devise,) 
namely,  when  they  attained  the  age  of  21  years,  and  the  executors  to  be  ac- 
countable to  them  for  the  profits  in  the  mean  time  ;  and  that  if  either  of  them 
died  before  21,  the  survivor  should  be  heir  to  the  party  so  dying;  that  the 
party  so  dying  should  have  a  fee,  which  should  go  over  to  the  survivor  in  that 
event,  or  should  vest  absolutely  in  the  party  attaining  21.  Here  then  Robert 
the  nephew,  having  attained  21,  on  his  death  the  premises  descended  to  his 
sister  Rebecca,  his  heir  at  law.  What  is  said  at  the  conclusion  of  the  case  of 
Purefoy  v.  Rogers,  as  far  as  the  opinion  of  a  very  learned  man  goes,  is  in  sup- 
port of  this  construction.  But  it  does  net  rest  on  that ;  for  the  subject  was 
very  fully  and  distinctly  discussed  in  Frogmorton  d.  Bramstone  v.  Holyday,  3 
Burr.  1618,  where  Lord  Mansfield,  commenting  on  similar  words,  after  a  de- 
vise of  premises  generally  to  J.  H,  the  devisor's  son,  charged  with  the  pay- 
'ment  of  50^  out  of  the  yearly  rents ;  and  if  J.  H.  shall  die  in  his  minority,  then 
over  to  her  three  daughters  ;  says,  that  those  words,  if  he  should  die  under  21, 
shelved  her  intention  to  give  a  fee :  for  if  he  lived  to  21,  he  might  then  dispose 
of  it  himself:  but  if  he  died  before,  he  could  Tiot ;  and  then  she  disposed  of  it. 
If  /•  H,  was  barely  to  take  an  estate  for  life,  the  time  of  his  death  must  be  im- 
material to  the  devise  over.  But  limiting  it  over  only  upon  the  contingency 
of  his  dying  in  his  minority  shews  that  she  intended  to  give  him  an  absolute 
estate  in  fee,  which  he  might  dispose  of  if  he  came  of  age :  and  unless  he 
lived  to  be  of  age  (when  he  might  dispose  of  it,)  she  meant  it  should  go  to 
her  daughters.    The  whole  doctrine  and  efifect  of  these  words  were  there  so 


(a)  2  Saond.  888  a.    Vide  Moom  v.  Htateman,  WillM,  148,  and  RMn9on  v.  Orty, 
aDt«,  1. 
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fully  stated,  that  it  is  unnecessary  to  add  any  farther  authority.  But  Lord 
Mansfield  in  another  case,  Goodtiile  ▼.  Whitiyt  1  Burr.  334,  mentions  a  case 
of  TofnJdfu  V.  Tamkins  in  Chan.  H.  17  6.  2,  where  the  devise  was  **  to  his 
brother  in  trust  for  his  eldest  son  B.  till  he  should  attain  21 ;  and  if  he  should 
die  before  21,  then  a  devise  over."  The  Court  held  the  age  of  21  to  be  no 
limitation  of  B.*s  interest,  but  only  a  limitation  of  the  trust  during  his  mino- 
rity, and  that  B.  took  the  whole  by  impUcation(l).  There  are  other  authori- 
ties which  might  be  cited,  that  a  giving  over  on  a  dying  before  21  shews  an 
intention  that  if  the  party  attain  21  he  should  have  a  fee  absolute. 
The  other  Judges  concurring, 

Postea  to  the  Defendant(2). 


Roe  on  the  Demise  of  Joseph  Hucknall  and  Others  v.  Fos- 
ter. 

9  East,  406.    May  17, 1808. 

John  Lealand  inrrenderad  a.copjhold,  in  the  oceapation  of  him  John  Leoland^  to  the  om 
of  Joupk  Lealand  and  John  Lealand  hit  aon,  for  their  livea,  and  the  life  of  the  iiinri?or; 
remainder  to  the  heira  of  the  body  of  the  $aid  John  Lealand  ton  of  Joteph  L.  ;  recnaioder 
to  the  ri^ht  heiri  of  ihe  taid  John  Lealand  :  held  that  the  altinoate  remainder  waa  meant 
fo&  the  right  heiri  of  John  the  aarrenderor;  aa  well  becaose  John  the  aorrenderee  ia  be- 
fore deieribed  with  the  addition  of  ihe§ontf  Joteph  ;  aa  of  the  manifeat  fotility  of  giving 
John  the  aorrenderee  an  eatate  tail,  and  afVerwarda  a  foe  in  anccetaioo.  Though  if  the  coo- 
atroction  had  been  left  doabtfal,  the  oltimate  remainder  woald  ha?e  eontinned  in  the  snr- 
Tooderor. 

THIS  was  an  ejectment  for  a  copyhold  in  the  county  of  lAncoln  ;  and  the 
declaration  cpnsisted  of  four  counts,  one  upon  the  joint  demise  of  all  the  les- 
sors of  the  plaintiff,  and  the  others  upon  the  several  demises  of  Jas€ph  Hudc* 
nalli  Ann  Lealand,  and  Sarah  Lealand.  A  verdict  was  taken  for  the  plaintiff 
subject  to  the  opinion  of  the  Court  upon  the  facts. 

The  premises  in  question  are  copyhold  of  the  manor  of  Seotter;  of 
which  premises  John  Lealand,  being  seised  in  fee,  on  the  3d  September  1682, 
made  the  following  surrender,  "  Man.  de  Scatter,  &c."  (after  setting  out 
the  stile  of  the  Court  held  on  the  3d  of  October  1682),  ad  banc  curiam  pne- 
sentatum  est  per  JR.  B.  et  T.  S.  duos  customarios  tenentes  domini  maoerii 
preedicti,  super  sacra,  quod  Johannes  Lealand  extra  curiam,  scilt.  tertio 
die  Stptembris  ult :  preterit ;  venit  coram  eisdem  JR.  B.  et  T.  S.  &c.  ac  per 
eoruro  manus  sursum  reddedit  in  manus  domini  manerii  prsdicti,  secundum 
consuetudinem  ejusdem  manerii,  unona  messuagium,  &c.  (describing  the  prem* 
ises)  in  Scatter  predicts,  in  tenura  predict!  Johannis  Lealand,  ad  opus  et  usum 
Josephi  Lealand  et  Johannis  Lealand  ejtis  Jilii  pro  et  durante  termino  vitarum 
suarum  naturalium  et  eorum  diutius  viventis ;  et  post  eorum  decessus,  ad 
usum  hsredum  de  corpore  dicti  Johannis  Lealand  JUii  Josephi  Leland  in  per- 
petuum ;  et  pro  defectione  talium  existentium  ad  usum  rectorum  heredum 
dicti  Johannis  Lealand  in  perpetuum  :  quibus  quidem  Josepha  et  Johasini 
dominus  manerii  praedicti  per  Senesc  :  suum  ibidem  concessit,  &c." 

Joseph  Lealand  and  John  Lealand  the  surrenderees  are  both  dead  without 
issue  ;  John  having  done  no  act  to  bar  the  estate  tail.  The  lessors  of  the 
plaintiff,  Mary  Hucknall  Ann  Lealand  and  Sarah  Lealand,  are  the  right  heirs 
of  John  Lealand  the  surrenderor,  and  have  been  duly  admitted  to  the  premi- 
ses in  Question.  The  defendant  is  the  tenant  in  possession  under  the  right 
heirs  ol  John  Lealand  the  surrenderee.  The  question  for  the  opinion  of  the 
Court  arose  upon  the  construction  of  the  said  surrender ;  namely,  Whether  the 

(1)  YM  EverU  ▼.  ChUienden,  2  Day,  888. 

(2)  Vide  Toovey  4*  al.  ▼.  Batteit  4*  a/.  10  Eaat  460. 
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remaioder  in  fee,  after  the  detennination  of  the  estate  tail  oiJchn  Ledand  the 
minrenderee,  decended  to  the  right  heirs  of  John  Lealand  the  surrenderor,  or 
to  the  right  heirs  of  John  Lealand  the  surrenderee :- if  to  the  former,  the  ver- 
dict for  the  plaintiff  was  to  stand :  if  to  the  latter,  the  verdict  was  to  he  enter- 
ed for  the  defendant. 

Reader  for  the  plaintiff  contended,  that  the  remainder  in  fee,  after  the  death 
of  John  LdaTid  the  surrenderee  was  limited  to  the  right  heirs  of  John  Lealand 
the  surrenderor.  The  names  of  the  two  John  Lealande  occur  twice  hefore  the 
ultimate  limitation  *'  to  the  ri&^ht  heirs  of  the  said  John  I^ealand ;"  and  on 
both  occasions  the  name  of  /oAn  Ltaland  the  surrenderor  is  mentioned,  as  in 
the  ultimate  limitation,  without  any  further  addition :  whereas  John  Lealand 
the  surrenderee  is  both  times  named  with  the  addition  ofjilius  JoKphi  Lea- 
land  :  and  when  he  is  afterwards  mentioned  without  the  addition,  he  is  still 
counled  with  his  father,  as  the  surrenderees ;  in  which  pUce  there  could  be 
no  difficulty  as  to  the  person  meant. 

Afortoe,  contra,  relied  on  the  word  ioid  (to  the  use  of  the  right  heirs  of  the 
said  John  Lealand)  as  referring  in  grammatical  construction  to  the  John  Le- 
land  last  before  named,  which  was  John  Ltaland  the  surrenderee  :  and  cited 
Weale  v.  Lower^  Pollex.  63 :  but  finding  the  Court  decidedly  against  him  on 
the  construction  of  the  surrender,  he  did  not  urge  the  argument  further. 

Lord  Ellbnborouoh  C.  J.  It  would  be  sufficient  for  the  lessor's  counsel  to 
shew  that  it  was  ^uite  uncertain  on  the  face  of  the  surrender  to  which  of  the 
John  Lealands  nght  heirs  the  estate  was  ultimately  to  pass.:  for  unless  it 
were  shewn  distinctly  to  pass  out  of  the  surrenderor,  it  would  neoessarily  re- 
main in  him.  But  there  is  no  unceitainty  in  the  words ;  for  the  name  of 
John  Lealand  the  surrenderee  no  where  occurs  before  without  the  additional 
description  of  him  as  the  son  6f  Joseph.  Besides  which  the  sense  of  the  thing 
shews  that  the  ultimate  limitation  was  to  the  right  heirs  of  John  Lealand^  the 
surrenderor :  for  otherwise,  there  would  be  a  useless  circuity-  of  expression, 
by  the  construotion  contended  for  by  the  defendant,  in  first  giving  John  Lea- 
land the  surrenderee  an  estate  tail,  and  then  immediately  afterwards  a  fee  ; 
when  it  would  have  been  more  direct  and  obvious  to  have  given  him  the  fee 
at  once,  if  that  had  been  intended.  But  if  the  surrenderor  meant  to  give  it  to 
his  own  right  heirs,  then  the  words  used  are  proper. 

The  other  judges  concurred ;  and  Ls  Blanc,  J.  added;  that  John  Lealand 
the  surrenderee,  was  described  as  plainly  as  if  he  had  had  a  distinct  name 
from  the  surrenderor,  being  described  aa  the  son  of  Joseph, 

Posteato  the  plaintiff. 


Paxton  and  Others  v.  Sir  Home  Popham  and  Mac  Arthur. 

9  Eait,  408.    May  17,  1808. 

To  debt  on  bond  eonditioned  for  the  paymeDt  of  a  som  of  money,  which  the  condition  stated 
to  ha?e  been  taken  up,  borrowed,  and  rgeeivtd  b]f  the  defendants  of  the  plaintifi  at  re« 
•pondentia  intereet,  eecnred  by  a  carao  of  goods  shipped  from  Calcmtta  to  Ottend  ;  it  is 
competent  to  the  defendant  to  plead  that  tiM  bond  was  given  to  secure  the  price  of  goods 
sold  bpr  the  plaintiffs  to  the  defeodanU  in  the  Eatt  Indiu,  and  illegally  prepared  1^  the 
plaintiffs  for  shipment  from  thence  to  beyond  the  Cape  of  Good  Hope,  witboiit  the  licence 
of  the  Eagi  India  Company  ;  withoot  proceeding  to  state  formally,  that  the  condition  was 
eolonrable,  to  eonoeal  tiie  illegality  of  the  transaction,  and  to  negative  that  the  bond  was 
given  for  money  iaktn  up,  borrowed,  and  received,  &c  For  the  atatement  in  the  plea  is 
rather  esplanatorv  of,  than  abaolately  inconsistent  with,  the  transaction  stated  in  the  con- 
dition of  the  bona  ;  bnt  if  it  were  inconsistent  with  it,  the  plea  would  still  be  good  in  thb 
fonn. 

THE  plaintifis  declared  in  debt,  in  their  first  coant,  upon  a  bond  ex- 
ecuted by  the  defendants  (therein  described  to  be  then  of  Co&iUte,  and  the 
defendant  Sir  H,^  P.  also  described  to  be  part  owner  of  the  ship  and  carffo 

Vol.  V.  26  *'  « 
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of  the  Stadt  Van  Weenen,)  dated  the  Ist  of  Jtmnary  1789,  at  Caleuita, 
whereby  they  bound  themselves  to  the  plaintiffs,  described  as  of  London 
in  the  penal  sum  of  6500/.  with  this  agreement  and  condition :  that  whereas 
the  defendant  had  taken  up,  borrowed^  and  received  of  the  plaintiffs  the  full  and 
just  sum  of  3250Z.  which  was  to  run  at  respondentia  on  the  ship  Stadt 
Van  Weenen  from  Calcutta  to  Ostend,  &c.  at  the  rate  of  lOL  per  cent 
premium  for  the  voyage,  if  performed  in  nine  months ;  in  consideration 
of  which  the  usual  risks  of  the  seas,  &c.  to  be  on  account  of  the  plaintifis; 
and  for  the  farther  security  of  the  plaintiffs,  the  defendants  had  agreed  to  mort- 
gage and  assign  over  to  them  the  several  goods  laden  or  to  be  laden  on  the  ship 
during  the  voyage,  untilpayment  of  the  principal  and  premium  of  that  bond : 
the  condition  of  the  bond  was,  that  if  the  defendants  should  pay  to  the  plaintiffs 
the  full  amount  of  the  bond  and  premium  in  London  at  the  end  of  nine  months 
after  the  safe  arrival  of  the  ship  at  Ostend^  or,  in  case  she  was  lost,  the  customary 
average  on  the  salvage,  then  the  bond  was  to  be  void.  The  plaintiffs  then  aver- 
red, that  the  ship  afterwards  sailed  with  a  cargo  of  goods  from  Calcutta  to  Oi- 
tend,  and  on  the  25th  of  August  17S9,  within  the  nine  months  arrived  at  Os^ 
tend,  whereby  the  defendants  became  liable  to  pay  in  London,  at  the  end  of  nine 
months  after  such  her  arrival,  the  full  amount-of  the  bond  and  premium  amount- 
ing to  3575Z. :  and  then  alleged  a  breach  in  nonpayment  of  that  sum  on  demand. 
The  second  count  was  on  a  bond  of  the  defendant's  dated  at  London  on  the 
SSd  of  March  1790,  (describing  the  defendant  Fopham  as  of  Ostend^ej^d^  the 
other  defendant  as  late  of  Ostend,  then  of  LoTidon  ;  and  describing  the  plain- 
tiffs as  merchants- of  London;)  with  this  condition  ;  reciting  that  the  defend- 
ants had  given,  at  Calcutta  on  the  1st  of  January  1789,  sundry  bills  and  a 
respondentia  bond  in  favour  of  the  plaintiffs,  of  which  there  remained  unpaid 
a  bill  of  exchange  drawn  by  Mac  Arthur  on  Marsh  and  Creed  of  LoTidon  (not 
accepted)  for  1041/.  13f.  4^.  and  the  respondentia  bond  (mentioned  in  the  first 
count,  for  3250/.  and  the  premium,  &c. ;  and  thst  the  defendants,  desirous  of 
making  good  those  engagements,  had  taken  steps  for  ponveying  the,  property 
of  such  part  of  44  bales  of  piece  goods  then  in  possession  of  Gregorie  and 
Co,  of  Ostendf  as  had  not  been  paid  to  the  defendants,  exclusive  of  3000/.  pre- 
viously assigned  to  Chamoeh  and  Co.  of  Ostend :  so  that  the  plaintiffs  might 
receive  remittances  from  Gregorie  and  Co.  for  the  said  goods  deducting  the 
3000/.  and  800/.  already  paid  to  the  defendant  Mac  Arthur  ;  but  that  being 
well  aware  that  the  said  proceeds  would  not  in  all  probability  be  adequate  to 
the  full  discharge  of  the  said  unaccepted  bill  and  the  respondentia  bond  ;  the 
defendants  thereby  covenanted  jointly  and  severally  to  pay  all  deficiences  that 
might  be  found  in  realizing  the  remittances  so  directed  to  be  made '  to  the 
plaintiffs  :  this  bond  was  therefore  conditioned  to  make  good  such  deficiencies. 
The  plaintiffs  then  averred,  that  on  the  29th  of  January  1792,  they  received 
from  Gregorie  and  Co.  on  account  of  the  said  goods  a  remittance  of  2000/. 
which  was  inadequate  by  4021/.  13f.  to  the  full  discharge  of  the  said  unaccept- 
ed bill  and  respondentia  bond;  wherebv  the  defendants  became  bound  to 
make  good  the  deficiency  :  and  so  alleged  a  breach  in  nonpayment  of  the  last 
mentioned  sum.  There  was  a  third  special  count,  and  other  common  counts, 
not  material  to  be  stated.  The  defendants  pleaded  non  est  factum  to  each  of 
the  three  special  counts,  and  nil  dehent  to  tne  rest.  3d1y,  That  the  writings 
obligatory  in  the  second  and  third  counts  are  the  same,  and  that  Gregorie  and 
Co.  made  remittances  to  the  plaintiffs  on  account  of  the  proceeds  of  the  goods 
there  mentioned,  to  the  amount  of  all  the  monies  due.  4thly,  As  to  the  first, 
second  and  third  counts,  that  the  writing  obligatory  in  the  first  count  mention- 
ed, and  the  respondentia  bond  in  the  conditions  of  the  writing  obligatory  in 
the  second  and  third  counts  mentioned  are  the  same  ;  and  that  the  plaintifils 
and  defendants  before  and  at  the  time  of  the  sale  of  the  goods  after  mentioned 
were  subjects  of  the  King ;  and  that  before  the  making  of  the  said  writing 
obligatory,  viz.  on  the  1st  of  December  1788,  it  was  unlawfully  agreed  between 
.he  defendants  and  the  house  of  Paxton  and  Co.  of  which  firm  one  of  the 
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present  plaintifis  was  one,  that  Paztan  and  Co.  should  illegally,  and  against 
the  stalate,  and  without  the  licence  or  authority  of  the  East  India  Company, 
sell  to  the  defendants,  and  deliver  in  ihe  East  Indies  beyond  the  Cape  oi 
Good  Hope,  divers  goods  for  the  purpose  and  to  the  intent  that  the  said  goods 
might  illegally  and  withoat  such  licence  be  conveyed  from  the  East  Indies  for 
the  purposes  of  trade:  .and  that  Paxton  and  Co,  in  pursuance  of  that  agree- 
ment afterwards  sold  and  delivered  the  said  goods  accordingly ;  they  well 
knowing  for  what  purpose  and  with  what  intent  the  goods  had  been  boughi : 
and  that  they  assisted  the  defendants  in  preparing  the  goods  for  carriage  upon 
such  illegal  design  and  purpose.  That  the  bond  in  the  first  count,  and  the 
bill  of  Exchange  in  the  condition  of  the  writing  obligatory  in  the  second  and 
third  counts  mentioned,  were  given  towards  payment  of  the  price  of  such 
goods.  There  were  other  special  pleas  in  substance  the  same  as  the  last. 
To  the  fourth .  and  subsequent  pleas  the  plaintifl^  demurred  generally,  and 
issues  were  taken  on  the  others. 

Burrough  in  support  of  the  demurrers,  admitting  the  agreement  stated,  in 
the  defendant's  pleas  to  be  unlawful,  according  to  the  case  of  Camden  v.  An- 
derson^  6  Term  Rep.  723,  and  1  Bos.  &  Full.  272,  insisted  that  there  was  a 
material  distinction  between  the  first  count,  and  the  second  and  third  :  (the 
two  last  being  substantially  the  same.)  The  first  count  is  on  a  bond  merely 
for  securing  the  payment  of  money  borrowed :  the  second  and  third  counts  are 
on  a  bond  given  to  forward  the  payment  of  a  bill  of  Exchange  as  well  as  the 
bond  in  the  first  coant :  supposing  then  the  fourth  and  subsequent  pleas  to  be 
tenable  as  to  the  bill  of  exchange ;  though  this  would  be  an  answer  to  the 
second  count,  if  properly  pleaded  ;  yet  if  bad  as  to  the  first,  the  pleas,  being 
entire,  are  bad  as  to  the  whole.  Then  taking  the  pleae  as  applicable  to  the 
first  count,  the  bond  there  stated  is  a  common  respondentia  bond  :  the  pleas 
do  not  state  it  to  have  been  colourably  given ;  nor  do  they  allege  that  the 
defendants  were  not  indebted  to  the  plaintiffs  for  the  money  lent:  which 
must  therefore  be  taken  as  admitted.  But  if  a  matter  inconsistent  with  the 
condition  of  a  bond  be  pleaded,  the  plea  must  shew  the  statement  in  the 
condition  to  be  merely  colourable:  the  rule  of  pleading  being  that  the 
party  must  confess  and  avoid :  and  not  being  so  stated,  the  plea  is 
inconsistent  with  the  charge  in  the  count,  founded  upon  the  admission 
of  the  party  under  seal ;  which  is  not  allowable.  The  condition  of  the 
bond  states  that  3250^.  was  taken  up  by  the  defendants  of  the  plaintiffs  to  run 
at  respondentia  interest.  The  pleas  state  that  the  plaintiffs  sold  goods  to  the 
defendants  in  the  East  Indies  for  the  purpose  of  tracing  with  them  to  Europe, 
without  the  license  of  the  East  India  Company,  and  that  the  plaintiflTs  assist- 
ed in  preparing  the  goods  for  carriage,  and  that  the  bond  in  the  first  count 
and  bill  of  Exchange  in  the  second  and  third  counts  were  given  towards  pay- 
ment of  the  price.  But  it  is  not  alleged  in  the  pleas  that  the  goods  so  sold 
were  ihe  goods  put  on  board  the  ship ;  nor  is  the  bond  stated  to  be  in  any 
other  way  connected  with  the  goods  sold  by  the  plaintiff  to  the  defepdants 
than  by  the  averment  that  it  was  given  in  discharge  of  the  price  of  those  goods. 
The  averment  then  in  those  pleas  is  inconsistent  with  the  statement  of  the 
bond  in  the  first  count,  "  that  the  defendants  had  taken  up,  borrowed,  and  re- 
ceioed,  of  the  plaintifis  the  fiiU  and  just  sum  of  22501,,  for  which  the  bond 
was  given,  and  which  is  left  admitted  by  the  pleas.  In  Macrowe*s  case,  Godb. 
29,  tne  condition  of  the  bond  declared  on  expressed  it  to  be  made  for  repay- 
ment of  money,  and  the  Court  gave  judgment  against  the  defendant,  on  a 
plea  averring  that  it  was  made  to  secure  the  lease  of  an  ecclesiastical  living, 
avoided  by  the  stat.  13  Eliz.  agreeably  to  the  rule  laid  down  in  Oldbury  v. 
Gregory,  Moor,  664,  which  was  debt  on  bond  conditioned  for  the  payment  of 
money,)  that  it  is  not  averrable  that  the  money  was  to  be  paid  for  any  other 
cause  than  what  the  obligation  expresses.  .  Admitting,  however,  that  since  the 
case  of  CoUim  t.  Btantem^  2  Wik.  347,  this  matter  might  have  beeu  well 
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pleaded  by  proper  averments ;  yet  where  the  matter  in  the  plea  is  directly  in- 
consistent with  the*  matter  in  the  bond  and  conditioned,  it  is  not  sufficient  so 
to  plead  it,  without  averring  that  what  is  stated  in  the  bond  and  condition  was 
merely  colourable,  and  traversing  the  allegaiions  therein  contained  y  as  was 
done  in  the  last  mentioned  case.  That  was  debt  on  bond  conditioned  to  pay 
360/.  to  the  pl.aintifi  on  a  certain  day  :  to  which  the  defendant  pleaded,  that 
before  making  the  bond  and  the  note  after  mentioned  two  of  the  obligors  stood 
indicted  for  perjury,  and  on  the  day  when  the  traverses  were  ready  for  trial 
it  was  corruptly  agreed  between  them,  and  the  plaintiff,  and  the  prosecutor, 
that  the  plaintifi  should  give  the  prosecutor  his  note  for  3601,  in  consideration 
of  his  not  appearine^  to  give  evidence  against  the  traversers,  and  that  the  lat- 
ter should  give  the  bond  in  question  to  ttie  plaintiflf  to'iodemnify  him  for  giv- 
ing such  note.  And  then  the  plea  proceeded  to  aver,  that  the  bond  was  given 
for  the  said  consideration  and  no  other ;  which  the  plaintiff  well  knew ;  and 
denied  that  the  obligors  were  indebted  to  the  plaintiff  at  the  time  in  any  sura 
of  money  or  in  any  other  respect  whatsoever.  To  which  plea  there  was  a 
demurrer:  and  on  the  fourth  poibt  there  made,  whether  the  plea  were  proper- 
ly pleaded  in  point  of  form,  Lord  C.  J.  WUmot  in  delivering  the  judgment  of 
the  Court  said,  that  the  averment  pleaded  was  not  eontradietory  but  explana-  ' 
tory  of  the  condition  :  and  it  was  said  to  be  distinguishable  from  the  case  of 
Lady  Downing  v.  Chapmnn{a),  which  had  been  cited,  as  of  M.  6  O.  S,  where 

(a)  The  cue  it  aot  r^rted,  bat  Mr.  Burr^mghtnaXtA  Uit  plMfiom  Mr.  Strjaaat  J^/M»s*t 
1»ri«r. 

lady  DOWNING,  Executrix  of  Sir  JACOB  GERRARD  DOWNING,  Bert  v.  CHAP- 
MAN. 

To  debt  OB  bond  dated  Stb  StpttmUr^  1754,  for  26782.  the  djefendaot  enved  oyer  of  tbe 
bond  and  oosditioo  ;  which  reciting  that  the  defenclant  bad  theretofore  become  bound  to  8ir 
Jticob  in  2200/.  by  a  bond  dated  6th  Junt  1750,  conditioned  to  pay  11042.  9«.  Zd,  and  inter- 
aet  00  the  6tfa  of  D€C9mb4r  then  next,  which  he  had  not  done  ;  and  that  open  an  aoeovnt 
slated  there  a)ipeared  to  be  owing  from  the  defendant  to  Sh>  Jacob  for  priaeipal  and  intereet 
18892.  If.  8^  :  tbe  bond  now  in  loit  waa  conditioned  to  pay  the  last  mentioned  ram  and  in- 
tereet :  and  then  the  defendant  pleaded,  1.  ^ontti  factum,  2dly,  That  Dunwich  in  Si/- 
folk  is  an  ancient  boroogh,  having  an  indefinite  number  of  freemen,  and  tending  two  borxes»> 
ei  to  parliament ;  and  that  the  freemen  inhabiting  within  the  borough,  and  not  receiving  almi, 
had  the  rttbl  of  voting  in  the  election  of  borgeeeea.  That  before  and  at  tbe  time  of  making 
the  bond  Sir  Jacob  pretended  a,  right  to  and  had  aitamed  the  government  and  direetioo  of  the 
affiiiri  and  ooncems  of  the  boroogh,  and  bad  declared  and  eaosed  it  to  be  propegated  there, 
that  laofa  perMOf  only  ae  he  iboald  approve  of  should  represent  the  borough  m  parliament ; 
and  that  the  defendant  then  was  and  vet  is  a  freeman  of  the  borough,  inhabiting  there,  and 
not  receiving  alma,  and  bv  reason  tbereof  had  and  yet  has  a  riji^ht  to  vote  in  thS  election  of 
buiesees ;  waA  that  the  defendant  waa  also,  at  the  time  of  matung  the  bond,  nidebted  to  Sir 
Jacob  in  1002. ;  ami  that  having  each  right  to  vote,  and  being  so  indebted,  on  the  16th.  of 
July  1751,  before  the  making  of  the  bond,  it  waa  nnlawfullv  agreed  betweev  him  and  Sir 
Jacob t  that  Sir  Jacob  should  not  demand  the  said  debt  of  the  defendant,  hod  that  in  consid- 
eration thereof  the  defendant  at  all  times  afterwards  should  give  his  vote  in  the  elections  of 
boigeeses  of  the  borough  for  such  persons  as  Sir  Jacob  aboold  from  time  to  time  approve  of, 
and  none  else,  mmI  should  also  serve  the  other  purposes  of  Sir  Jacob  .in  the  boroogh  ;  and 
that  for  securing  these  purposes  the  defendant  should  give  his  bond  to  Sir  /aco6  in  toe  penal 
sum  of  26782.  vith  a  colourable  condition  thereunder  written  for  the  payment  of  18892.  It. 
Sd,  with  interest ;  but  that  Sir  Jacob  should  not  demand  the  same  of  the  defendant  so  long 
as  he  continued  to  vote  fer  rach  persons  to  be  elected  bnrgessea  &e.  as  Sir  JacBb  should  from 
time  to  time  approve,  and  none  else,  and  serve  the  other  pnrposes  of  Sir  Jacob  in  the  bor- 
oagh.  And  then  the  defendant  pleaded  that  in  pursuance  of  that  screement  the  bend  m 
question  was  given,  and  was  therefore  void  in  law.  The  plaintiff  by  her  replication,  pro- 
testing that  the  plea  was  iasafficient  in  law  ;  admitted  the  constitution  of  ttie  boroegb  as 
stating;  and  that  the  d^endant  before  and  at  the  tinie  of  givhig  the  bond  was  and  yet  is  a 
freeman,  &e.  having  a  right  to  vote  in  the  election  pf  burgesses  ;  bot  protesting  that  Sir  Jo* 
cob  never  pretended  to  or  aasnmed  any  each  r^ht  fo  tbe  government  and  direction  of  the  af- 
fairs or  cuocems  of  the  borough,  nor  propagated*^  any  snch  notion  a«  in  tbe  plea  stated  ;  and 
protesting  also  that  the  defendant  before  and  at  the  time  of  making  the  said  bond  was  indebt- 
ed to  Sir  Jacob  m  more  than  190/.  ;  and  also  protesting  that  no  such  agreement  as  mentioned 
was  made  between  Sir  Jacob  and  the  defendant,  and  that  the  bend  was  not  given  ot  any  eneh 
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three  of  the  Judges  had  decided  against  a  plea  of  this  nature,  because  they 
thought  it  inconsistent  with  the  bond.  ■  In  CoUim  v.  Blantem^  the  plea,  as  the 
Court  observed,  did  not  contradict  the  bond,  but  only  shewed  how  the  obliga« 
tion  arose.     So  A  Pole  v.  HarrMn{a),  the  plea  was  not  inconsistent  with  the 

eoMidaratioo  ;  replied,  that  the  defendant  before  and  at  the  time  of  makiDg  the  bond  tow 
JMtUf  mmd  truly  indaUed  to  Sir  Jacob  in  the  taid  iun  of  18891.  It.  8d.  in.  the  eonditioa 
oiQBlioned,  and  tfaa|  for  aecnriog  payment  thereof  the  bond  ia  qa^ation  Was  giTeo.  To  this 
the  defendant  deniorred,  and  stated  for  special  causes,  that'tbe  plaintifT  baa  in  her  replica- 
tion allei^ed  that  the  sum  mentioned  in  the  condition  af  the  bond  was  due  from  the  defendant 
to  Sir  Jacob,  and  that  the  bond  was  given  for  seenring  the  repayment  thereof :  which  was  a 
different  consideration  from  that  stated  by  the  defendant  in  his  plea  ;  and  yet  the  plaintiff 
had  not  traversed  the  consideration  $»r  ^ving  the  bond  insisted  on  by  i^he  defendant  :•  that  the 
replication  attempted  to  draw  in  qaestion  a  matter  immaterial  and  inconclasivQ,  and  contain- 
ed no  matter  on  which  a  pertinent  and  decisive  tssae  coald  be  taken,  but  was  merely  arga- 
mentative,  &c. 

i«(a)  E.  22  G.  8.  B.  R.  The  foUowinc  note  of  the  caae  is  taken  from  a  MS.  m  the  hand- 
writing of  the  late  Mr.  Durnford,  thoqgii  probably  copied  by  him  from  the  m^  book  of  an- 
other gentlepan  then  at  the. bar. 

Pole  v.  Habborn,  E.  22  G.  3.  B.  R. 

An  officer  cannot  commute  for  money  the  services  of  an  impressed  man,  nor  let  him  go  for 
money  :  and  a  bond  given  to  secure  the  man's  return  on  non-payment  of  such  money  is 
void,  and  may  be  avoided  by  plea  disclosing  the  true  transactk>n,  and  shewing  that  the 
man  was  illegally  impressed. 

.  DEBT  on  bond  for  lOOl.  the  defendant,  after  craving  oyer  of  the^bond  and  condition; 
which  last  was  for  payment  of  602.  *'  in  case  I  do  not  procure  /.  St.  Cooper  now,  impreesedt 
fce.  to  appear  and  deliver  himself  to  the  plaintiff  whenever  he  shsU  be  called  npon;'*  plead- 
ed, 2dl7,  that  /.  H.  Cooper  was  not  liable  to  be  impressed  by  any  Jaw,  &o.  and  having  been 
MfUawfullf  irnvrested,  the  plaintiff  was  unwilling  to  discharge  him  unless  he  would  agree 
to  pny,  &c.  and  would  procure  the  defendant  to  become  bound  :  and  that  it  wm  unlawfully 
agreed  that  the  plaintiff  should  discharge  /.  H.  C  and  that  J.  H.  C.  should  pay,  &c.  as  a 
gratuity  and  reward,  8co.^  that  the  defendant  at  the  request  of  the  said  /.  H.  C.  did  become 
iMond  for  secnring  the  payment,  8cc  cormptly  and  nnlawfhtly  demanded,  Ace.;  by  virtue  of 
which  aaul  severaT  premises,  the  said  writing  obligatory,  so  made  as  aforesaid,  was  and  is 
▼Old  in  law,  he  To  this  there  was  a  general  demurrer.  [And  there  were  also  questions  on 
other  parts  of  the  pleadingi  not  material  to  the  present  purpose.] 

fVooi  for  the  plaintiff,  oa  the  demarrer  to  the  second  plea.  The  defendaftt  cannot  aver 
what  is  ineensisient  with  the  condition  of  the  bond.  Jenlc.  106.  Cartb.  800.  Chapman  t. 
Doteningt  C.  B.,  Mich.  G.  2.  The  last  was  debt  on  bond  for  the  payment, of  money:  the 
defendant  pleaded,  that  it  was  agreed  he  should  not  be  called  npon  unless  he  should  act  con- 
trary to  Sir  Jacob  Downing* i  directions  in  voting.  Three  ius\ices  were  of  opinion  against  the 
plea.  Collint  v.  H/anfa-fi,  2  Wils.  847,  does  nut  impeach  Chapman  v.  Downing,  [  WaU 
/aee,  amicue  ettri«,  said  xhaX  the  proceedings  in  Chapman  v.  Downing  were  stayed  on  the 
avthority  of  the  judgment  m  Cotline  ir,  Blantern.']  The  defendant  is  estopped  from  con- 
troverting a  fact  admitted  on  the  deed.  Moor,  420.  Godb.  177.  Noy  79.  All.  62.  Sbo. 
69.  Stra.  612.  It  appears  that  the  party  was  impressed;  which  means,  legally  ex  vi  /er- 
mini.  And  as  to  the  defendant  it  is  totally  immaterial ;  for  if  it  be  otherwise,  there  is  a 
proper  mode  to  obtain  the  party's  dischsrge;  apd  the  defendant  who  k  a  third  person  cannot 
arge  theootttrary,  and  aver  contmry  to  the  condition. 

jLat0,  oontra.  Duress  of  the  prucipal  is  no  plea  for  a  surety  in  an  obli^tion;  as  appeara 
from  Cro.  Jac  187;  bat  the  matter  aUe|ed  goes  to  destroy  the  iastnment  itself;  being  either 
an  iU^al  contract,  or  a  reward  for  remitting  an  unlawful  restraint  Collins  v.  Blantern  is 
decisive.  Impreeting  means  merely  detaining;  and  we  may  shew  this  illegal  contract,  which 
is  paramoint  the  condition. 

Lord  MANariSLD,  C.  J.  The  second  plea  is  of  ceneral  consequence:  it  is.  objected  to,, 
because  it  is  averring  contrary  to  the  condition  in  the  oond;  and  on  this  point  there  is  some 
perplexity  in  the  eases;  but  there  cannot  exist  snch  an  absordity  as  that  a  man  shall  have  a 
good  defeace  to  an  action,  and  not  be  able  lo  shpw  or  take  advantage  of  it  either  by  pleading 
or  in  evkfeoce.  Whatever  is  a  defence  in  law,  or  ground  for  relief^in  equity  acainst  a  deed» 
may  be  pleaded,  and  b  consistent  with  the  instrument  The  language  is,  I  did  give  the  in^ 
strument,  but  under  such  circumstances  as  make  it  void.  This  does  not  apply  to  volunta- 
ry bonda.>  The  fonndation  is  that  yon  shall  not  by  parol  impeach  a  written  agreement,  and 
say  that  the  agreement  was  different:  but  the  agreement  being  admitted,  the  party  may  coma 
and  shew  circumstances  to  vitiate  the  whole  proceeding.    It  was  so  determined  in  ColHne  v. 
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condition  of  the  bond ;  the  bond  being  conditioned  to  pay  502.  in  case  the  de* 
fendant  did  not  nrpcure  /.  H.  C.  then  impressed,  &c.  to  appear  and  deliver 
himself  to  the  plaintiff  when  called  upon :  and  the  plea  being  that  /.  H.  C. 
having  been  un^oto/ieiZ^  impressed,  the  plaintiff  was  unwilling  to  discharge 
him,  unless  he  would  agree  to  pay  502.  and  would  procure  the  defendant  to 
become  bound :  and  thereupon  it  was  unlawfully  agreed  that  the  plaintiff 
should  discharge  J.  H.  C.  on  the  defendant's  becoming  bound  for  the  pay- 
ment of  that  sum.  The  condition  of  the  bond  there  only  stated  that  the  man 
was  impressed^  whether  lawfully  or  not  did  not  appear  :  and  the  plea  in  stat- 
ing that  he  was  unlawfully  impressed  did  not  contradict  but  explain  the  con- 
dition. The  authority  of  Downing  ▼.  Chapman  was  left  untouched.  Here 
the  pleas  state  a  transaction  independent  of  that  stated  in  the  condition  of  the 
bona,  and  there  is  a  bare  averment  that  the  bond  and  bill  were  given  for  an 
unlawful  consideration  arising  out  of  such  foreign  transaction,  inconsistent 
with  that  stated  in  the  condition  of  the  bond  :  the  one  stating  the  considera- 
tion to  have  been  money  borrowed  and  received  by  the  defendants  of  the 
plaintiffs  ;  the  other  stating  it  to  be  for  the  price  of  the  goods  illegally  agreed 
to  be  emuggled  from  our  East  India  settlements  into  Europe. 

Hclroyd,  contra,  denied  that  the  consideration  for  the  bond  as  stated 
in  the  plea  wais  inconsistent  with  that  stated  in  the  condition  ;  but  if  it 
w6re,  he  still  contended  the  bond  would  be  void,  if  it  appeared  to  have 
been  given  for  any  illegal  consideration.  The  condition  of  the  bond  states 
that  the  defendants  had  borrowed  of  the  plaintiffs  so  much.  The  plea 
states  that  it  was  illegally  agreed  between  them,  that  the  plaintiffs  should  sell 
goods  to  the  defendants  to  be  carried  from  the  East  Indies  to  Europe  illegally 
and  that  the  bond  was  given  to  recover  the  price  of  those  goods.  Now,  goods 
agreed  to  be  taken  as  money  may  be  declared  for  as  money ;  according  to 
Barbe  v.  Parker{a).  But  since  the  case  of  Collins  v.  Blantern^  2  Wils.  347, 
it  has  been  always  considered,  that  whatever  the  consideration  stated  in  the 
bond  might  be,  it  was  competent  to  the  defendant  to  aver  the  true  con- 
aideration,  however  inconsistent  with  that  stated:  and  indeed  unless  this 
were  so,  no  bond  could  ever  be  avoided  for  an  illegal  consideration,  as  the  ob- 
ligee would  always  take  care  to  state  upoji  the  face  of  it  a  consideration  le- 
gal in  itself,  but  as  inconsistent  as  possible  with  the  true  one.  This  is  done'ev- 
ery  day  in  cases  of  usuiy,  gaming,  and  stock-jobbing :  yet  the  true  considera- 
tion is  always  admitted  to  he  stated.  [Le  Blanc,  J.  This  has  frequently  oc- 
curred in  cases  of  annuity  transactions,  where,  as  in  cases  of  usury,  c^oods 
have  been  given  to  the  obligors  instead  of  money,  as  stated  in  the  condition 
of  the  bonds.]  In  Hayne  v.  Maltby,  3  Term  Rep.  438,  the  defendant,  hav- 
ing covenanted  with  the  plaintiff  to  use  his  patent  machine  and  no  other,  was 
held  not  to  be  estopped  ^om  pleading  in  bar,  to  an  action  on  the  covenant, 
matter  which  avoided  the  patent.  And  in  Lightfoot  v.  Tenant^  1  Bos.  & 
Pull.  551,  which  was  debt  on  bond  conditioned  for  the  payment  of  money, 
the  fourth  and  sixth  pleas  were  in  the  same  form  as  these  in  question,  and 

Blaniirn^  to  •▼oid  the  deed.  Here  the  part^  fays,  I  wai  illegally  impreaaed  (i.  e.  de  facto 
impreaaed),  and  entered  into  the  bond  to  avoid  being  impriaoned.  On  the  face  of  the  bond 
itaelf  thia  almoat  aeeme  to  be  illegal.  What  anthority  can  an  officer  have  to  let  an  impreaaed 
man  go,  or  to  commate  his  aervicea  ?  How  can  he  know  whether  the  aervicea  will  be  want- 
ed ?  It  ia  lil^e  a  sheriff  leuing  a  prisoner  go.  The  demorrer  admita  the  secoDd  plea  to  be 
true,  and  it  is  a  good  plea. 

Wood  moTed  to  amend  hj  replevyiog  and  denying  the  fact. 

6171.L.KR,  J.  This  is  not  a  caae  where  the  Coart  ooght  to  tsaist  yon.  The  doctrine  in 
Downing  v.  Chapman  was,  that  ^on  cannot  aver  a  different  condition,  bnt  may  state  a  con- 
sideration consistent  with  the  condition,  Which  consideration  is  illegal  and  may  prove  the  in- 
strament  void. 

lodgment  for  the  defendant. 

(a)  I  H.  Black.  288.  and  vide  Bands  v.  Burton,  ante  t49. 
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Btated  that  the  bond  was  given  to  secure  payment  of  the  price  of  goods  un- 
lawfully agreed  to  be  sold  and  delivered  in  London  by  the  plaintiflf  to  the  de- 
fendani,  to  be  by  the  latter  shipped  to  Ostendt  and  from  thqnce  reshipped  for 
the  East  Indies,  and  there  trafficked  with  clandestinely  ;  which  was  neld  to 
be  a  good  bar  to  the  action. 

Burroughs  in  reply,  said  that  there  was  no  question  in  the  last  case  9s  to 
any  inconsistency  between  the  matter  pleaded  and  the  condition  of  the  bond. 
And  as  to  the  cases  of  usury,  &c.  where  goods  had  been  agreed  to  be  taken 
as  money,  and  the  security  stated  the  agreed  value  as  so  much  money ;  it 
might  bave  been  taken  to  be  so  as  against  the  party  contracting  on  that  Inisis ; 
and  then  the  question  of  inconsistency  between  the  consideration  stated  in  the 
bond  and  that  stated  in  the  plea  wpuld  be  avoided.  The  case  of  the  patent 
turned  on  the  original  avoidance  of  it  by  force  of  the  stat.  21  Jac.  1.  c.  3,  be- 
cause it  was  not  a  new  invention  :  as  infancy  or  coverture  may  be  pleaded  in 
bar  of  an  action  on  a  bond,  because  they  evince  the  incapacity  of  making  the 
deed. 

Lord  Elleiybobough,  G.  J.  At  present  I  cannot  entertain  a  doubt  upon 
the  point :  but  if  on  further  consideration  any  doubt  should  occur  fo  myself 
or  my  brothers,  we  will  mention  it ;  and  the  rule  for  the  judgment  which  we 
shall  no^  pronounce  need  not  be  drawn  up  till  the  end  of  the  term.  I  own 
I  do  not  feel  that  palpable  inconsistency  which  has  been  so  much  relied  on  in 
argument  between  the  consideration  stated  in  the  plea  and  that  stated  in  the 
condition  of  the  bonds.  The  condition  of  th^  first  bond  states  that  the  defend- 
ants took  up  so  much  money  of  the  plaintiffs  which  was  to  run  at  respon- 
dentia interest  on  the  security  of  certain  goods  shipped  from  Calcutta  to  Qr- 
tend :  the  second  count  is  upon  a  bond  conditioned  to  secure  the  payment  of 
certain  bills  of  Elchange  and  the  money  remaining  due  on  the  respondentia 
bond  before  mentioned.  The  pleas  state  that  the  bill  and  respondentia 
bond  were  given  to  cover  the  price  of  goods  sold  by  the  plaintiffs  to  the  de- 
fendants for  the  purpose  of  an  illegal  traffic  from  the  East  Indies,  and  that  the 
plaintifis  knowingly  assisted  in  preparing  the  goods  for  .carriage  upon  such 
illegal  voyage.  Now  upon  the  adjustment  of  the  account  after  the  goods 
were  sold,  the  parties  might  have  calculated  upon  the  debt  as  upon  a  loan  to 
that  amount :  and  therefore  there  is  no  necessary  inconsistency  between  the 
two  statements  ;  even  taking  the  case  upon  the  strict  rule  of  law,  as  it  had 
been  generally  considered  before  the  case  of  Collins  v.  Blantem.  But  since 
that  case,  to  the  principle  of  which  I  more  readily  acceed  than  to  what  was 
laid  down  in  Douming  v.  Chapman,  which  was  always  much  questioned; 
there  can  be  no  doubt  upon  the  subject.  According  to  the  doctrine  of  the 
Chief  Justice  in  Collins  v.  Blantem,  unless  the  obligor  were  permitted  to 
contravene  the  condition  of  the  bond  by  plea  shewing  the  truth  of  the  trans- 
action, a  bond  would  be  made  a  cover  for  every  species  of  wickedness  and  il- 
legality. It  would  only  be  necessary  to  have  a  bond  with  a  condition  stat- 
ing the  consideration  of  it  as  widely  diflferent  from  the  truth  as  possible. 
That  case  which  was  decided  in  1767  runs  on  all  fours  with  the  present,  except 
that  ihe  condition  there  was  general  for  the  payment  of  money.  And  since 
the  case  of  Pole  v.  Harrobin,  in  1*782,  it  has  been  generally  understood  that 
an  obligor  is  not  tied  up  from  pleading  any  matter  which  shews  that  the  bond 
was  given  upon  an  illegal  consideration,  whether  consistent  or  not  with  the 
condition  of  the  bond.  At  present  I  see  no  such  inconsistency :  but  if  I  did* 
I  should  still  be  prepared  to  abide  by  the  principle  of  Collins  v.  Blantern^ 
that  the  defendant  might  by  his  plea  introduce  a  statement  of  facts  inconsis* 
tent  with  what  appears  upon  the  condition  of  the  bonJ,  in  order  to  shew  iis 
illegality. 

Gbose,  J.  One  question  made  is,  whether  the  matter  set  forth  in  the  de- 
fendant's plea  has  been  well  pleaded  ;  and  it  is  contended  not  to  be  so  because 
it  is  inconsistent  with  what  appears  on  the  condition  of  the  bond,  and  that  the 
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matter  as  stated  in  the  condition  is  not  averred  to  be  cdonrable,  not  distinct- 
ly  traversed.  I  am  rather  inclined  to  think,  however,  that  there  is  no  abso- 
lute  inconsistency  between  them,  but  that  •  taking  the  whole  transaction  to- 
gether as  disclosed  by  the  condition  of  the  bond  and  in  the  pleas,  the  one 
may  be  taken  in  explanation  of  the  other.  And  it  would  tend  greatly  to  defeat 
the  justice  of  the  case,  if  this  mode  of  pleading  were  not  allowed.  The  only 
question  then  is,  whether  the  matter  so  pleaded  shews  the  consideration  of 
the  bond  to  have  been  illegal  and  void.  Now  the  plea  discloses  an  illegal 
agt0ement  between  the  pat  ties  against  the  rights  of  the  Eat  India  Com« 
pany,  and  that  the  bonds  in  question  were  given  in  furtherance  of  that  illegal 
agreement ;  being  given  to  cover  the  price  of  goods  sold  and  shipped  f«r 
the  purpose  of  eluding  the  Company's  charter.  This  is  not  incompatible 
with  wnat  is  stated  in  the  condition  of  the  bond  :  but  if  it  were,  how  can  a 
transaction  of  this  sort  be  got  at  but  by  stating  the  true  facts  ?  If  the  obligor 
were  concluded  by  a  colourable  transaction  stated  in  the  bond,  it  would  be  a 
receipt  for  getting  rid  of  any  objection  to  it  however  illegal  the  considemtion 
may  have  been.  I  think  therefore  the  rule  in  Collins  v.  Blantem  was  wisely 
introduced,  and  has  been  wisely  assented  to  from  that  time,  that  whenever  the 
consideration  of  a  bond  was  illegal,  the  defendant  may  shew  that  by  his  plea. 

Le  Blanc,  J.  It  is  admitted,  that  the  transaction  disclosed  by  the  plea  is 
illegal ;  namely,  the  sale  by  the  plaintiff  to  the  defendants  of  goods  in  India 
to  be  conveyed  from  thence  to  Europe^  without  the  licence  of  the  Easi  India' 
Company ;  and  the  plaintifis  having  aided  the  defendants  in  preparing  the 
goods  for  shipment  for  that  purpose :  for  the  price  of  which  goods  the  secari« 
ties  in  question  were  given.  The  only  objection  made  is  to  the  form  of  the 
pleas  :  and  it  is  said,  that  because  the  bond  is  not  copdiiioned  for  the  simple 
payment  of  money,  but  is  stated  to  be  given  for  money  taken  up  and  borrow* 
ed  upon  respondentia,  thlt  is  inconsistent  with  the  statement  in  the  plea  that 
it  was  given  to  cover  the  price  of  goods  sold  and  delivered  for  the  illegal  pur- 
pose mentioned  :  and  that  therefore  the  plea  ought  to  have  gone  on  and  nega- 
tived that  the  bond  was  given  for  money  so  taken  up  and  borrowed,  and  to 
have  she^n  that  the  transaction  was  colourably  stated  in  the  condition.  But 
after  the  cases,  breaking  in  upon  the  old  rule,  have  determined  that  though 
the  bond  state  nothing  illegal  upon  the  face  of  it,  the  obligor  may  shew  by 
his  plea  that  it  was  given  for  an  illegal  consideration,  they  have  in  effect  de- 
cided that  he  may  shew  an  illegal  consideration  difierent  from  the  considera- 
tion stated  in  the  condition  of  the  bond.  And  when  the  plea  states,  that  the 
bond  was  given  to  cover  the  price  of  goods  illegally  contracted  to  be  sold  and 
shipped,  it  does  in  effect  deny  that  it  was  given  for  money  borrowed :  and  it 
shews  that  the  statement  of  the  transaction  in  the  condition  was  made  coloura- 
ably  in  order  to  cover  the  illegal  agreement 

^AYLBY, .  J.  said,  that  having  advised  ,on  these  pleadings  when  at  the  bar, 
he  should  not  give  any  opinion  upon  the  case. 

Judgment  for  the  defendants(l). 


Stokes  t;.  Mason. 

9  Eut,  424.    May  17,  1808. 

An  attorney  of  B.  R.,  in  pleading  his  privilege  againat  being  sued  by  original,  imptoperly 
atated  the  enatom  of  thia  Court  to  be  not  to  compel  ita  attomiea  to  anawer  an  or^oal  writ, 
^    unltu  first  fortjudged  from  their  ofieet  &.C.'  (which  ia  the  enaiom  in  C.  B;  bat  not  in  thia 
Coart:)  but  held  that  enough  appearing  |o  anatain  the  plea,  the  cuatom  which  had  ^o  found- 
ation here,  might  be  rejected  as  anrplnsage. 

THE  plaintiff  sued  the  defendant  as  a  common  person  by  original,  and  de- 
(1)  For  further  proceed  inga  in  thia  caae,  aee  10  East,  SoC. 
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elared  upon  a  bill  of  Excbange  accepted  by  the  defendant  and  aTterwards  in- 
dorsed lo  the  plaintiff.  The  defendant  pleaded  in  abatement,  that  he  oqght 
not  to  be  compelled  to  answer  the  said  .original  writ,  because  he  is  and<  was 
on  the  day,  &c.  an  attorney  of  B.  R, ;  and  that  in  the  same  Court  there  now 
is,  and  from  time  immemorial  hath  been  a  oastom,  that  no  attorney  of  the 
said  Court  hath  against  his  will  been  compelled  to  answer  any  person  in  any 
personal  action  prosecuted  here  by  original  writ  sued  out,  which  hath  not 
concerned  the  king,  unless  he  hath  been  first  forejudged  from  his  office  of  an 
attorney  of  this  Court,  upon  a  bill  exhibited  here  to  the  justices  of  our  Lord 
the  king  before  the  king  himself,  against  such  attorney,  and  filed  in  the  same 
Court.  And  then  the  defendant  averred,  that  he  hath  not  been  forejudged 
from  his  office,  &:c.  and  that  he  is  impleaded  by  the  original  writ  aforesaid 
against  his  will,  and  against  the  custom  aforesaid  :  and  this  lie  is  ready  to 
▼erify  ;  wherefore,^ as  the  defendant  is  and  was  on  the  day,  &c.  an  attorney 
of  the  said  court,  &c.  he  prays  his  privilege  aforesaid  to  be  allowed  and  ad- 
judged him,  (fee.  To  this  the  plaintiff  demurred  specially,  because  the  de- 
fendant by  his  plea  had  alleged  an  immemorial  custom  in  this  court,  that  no 
attorney  of  the  Court  had  against  his  will  been  sued  by  original  in  any  per- 
sonal action,  &c.  unless  he  had  been  first  forjudged  frtrni  hu  office^  &c. ; 
whereas  an  attorney  of  this  court  was  not  by  the  practice  of  the  c0urt  in  that 
behalf  to  he  forejudged  from  his  office  of  an  attorney  of  this  court  in  manner 
and  form  as  the  defendant  had  alleged :  and  whereas  the  defendant  should 
have  pleaded  that  he  ought  not  contrary  to  his  will  to  be  compelled  to  answer 
in  any  manner  whatever  except  hyHll  to  be  exhibited  against  him  as  an  attor- 
ney of  this  court. 

Best^  in  support  of  the  demurrer,  said  that  the  defendant,  meaning  to  av&il 
himself  of  his  plea  of  privilege  as  an  attorney  of  this  court,  had  improperly 
pleaded  it  in  the  form  of  an  attorney  of  C.  B.  ;  and  this  being  shewn  as  special 
cause  of  demurrer,  the  Court  will  not  reject  it  as  surplusage.  Barlow  v.  Ewms^ 
1  Wils.  99.  Pleas  in  abatement  are  always  construed  strictly  ;  Bo^ert$  r. 
Moor^  6  'Term  Rep.  488 ;  and  should  state  a  better  process.  But  stating  a 
custom  here  of  forejudging  attornies  of  their  privilege  is  only  calculated  to 
mislead.' 

Walton,  contra,  observed  that  what  was  unnecessarily  stated,  in  respect  to 
the  custom  of  an  attorney  of  B,  R,  being  forejudged  of  his  office,  went  to 
narrow  and  not  to  extend  his  privilege,  and  might  well  be  rejected  as  insensi- 
ble and  surplusage ;  there  being  no  such  custom  known  in  6,  R.  But  as  an 
attorney  of  this  court  was  not  suable  at  all  except  by  bill ;  and  here  the  de- 
fendant was  sued  by  original :  enough  appeared,  without  the  surplus  matter, 
to  shew  that  the  defendant  was  entitled  to  his  privilege. 

Lord  Ellenborough,  C.  J.  Admitting  the  general  principle,  that  a  plea 
in  abatement  to  the  writ  roust  giv^  the  plaintiff  a  better  process,  it  is  suffi- 
cient for  the  defendants  to  plead  that  he  is  an  attorney  of  this  court,  and  as 
such  to  claim  his  privilege  not  to  be  sued  by  original :  for  we  will  take  notic6 
that  an  attorney  df  this  court  can  only  be  sued  by  bill.  It  is  true  the'  pleii 
goes  on  to  state  something  about  a  custom  in  this  court  of  forejudging  an  at- 
torney of  his  privilege ;  of  which  we  know  nothing :  but  enoucrh  bein^  shewn 
to  support  the  plea,  that  which  is  here  added  unnecessarily  will  not  vitiate  it ; 
as  in  Hopkins  v.  Squibb,  1  Ld.  Ray.  702.  And  in  Routk  et  Uxor  v.  Wed^ 
ddL,  2  Lutw.  1666.  where  exception  was  taken  to  a  plea  of  privilege  by  an 
attorney  of  C.  B.  that  the  custom  was  not  stated  with  sufficient  precision, 
the  Court  said  they  would  take  cognizance  of  the  privileges  of  the  attornies  of 
the  court,  and  therefore  the  ctistom  need  not  be  so  precisely  alleged  as  bth^ 
customs. 

Per  Curiam^  iTudgroe^it  for  the  Defendant. 

Vol.  V.  27 
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Hussey  v.  Ghristie  and  Others. 

9  East,  426.    May  17, 1808. 

The  matter  of  a  ahip  lua  no  lien  on  it  for  money  expended  or  debti  incnrred  by  him  for  re- 
{Miiri  done  to  it  on  tbe  voyage. 

'f  HE  Lord  Chancellor  sent  the  following  case  for  the  opinion  of  tl^is 
Court. 

On  the  28th  of  July  1804,  John  Hill,  the  owner  of  the  ship  Britannia^  en- 
gaged by  a  written  contract  tl7e  ^\&tnuff  Hussey  as  master  of  her,  on  a  voyage 
to  the  South  Sea  fishery.  [The  case  set  forth  the  contract,  but  nothing  turned 
upon  the  particular  provisions  of  it.  Amongst  other  things  it  stated,  that  HUl 
agreed  to  allow  to  Hussey  for  his  own  services,  and  also  for  providing  officers 
and  crew  for  the  voyage,  one-third  of  the  neat  proceeds  of  the  adventure :  and 
that  Hussey  should  discharge  all  the  lawful  demands  which  the  said  officers 
and  men  might  have  on  the  ship  and  cargo.]  The  ship  being  equipped  and 
provided  for  the  voyage,  the  plaintifif  took  the  command  as  master,  and  sailed 
from  England  in  Septevnher  1804,  upon  the  voyage  agreed  upon,  and  prose- 
cuted the  same  with  ail  due  diligence ;  and,  having  procured  a  considerable 
cargo,  arrived  with  the  ship  at  Port  Jackson  in  South  Wales  in  June  1806 ;  but 
in  consequence  of  her  having  met  with  very  severe  weather,  and  sustained 
much  damage,  it  became  impossible  to  prosecute  the  voyage  further,  without 
considerable  repairs  at  Port  Jackson,  The  plaintiff  accordingly  caused  the 
necessary  repairs  to  be  done,  and  the  articles  of  tackling  and  furniture  want- 
ing to  be  supplied,  and  expended  a  large  sum  of  money  for  those  purposes.  But 
not  being  able  to  advance  all  tbe  money  necessary  to  complete  the  repairs,  he 
drew  several  bills  of  exchange  upon  HiU  the  owner,  for  the  purpose  of  raising 
money  to  supply  the  deficiency.  Having  completed  the  repairs  necessary  for 
bringing  the  ship  and  cargo  home,,  the  plaintiff  set  sail  from  Port  Jackson  for 
England  ;  but  in  the  course  of  the  voyage  it  became  necessary  to  make  furth- 
er repairs  and  to  procure  a  new  cable  ;  for  all  which  the  plaintiff  was  obliged 
to  draw  other  bills  ofexchange  on  the  owner,  and  also  to  give  his  own  prom- 
issory note.  The  plaintiff  arrived  with  the  ship  and  cargo  in  London  on  the 
15th  of  April  1807.  During  his  absence  on  the  voyage,  Hill  the  owner  be- 
came a  bankrupt,  and  a  commission  was  duly  issued  against  him,  and  some 
of  the  defendants  were  chosen  his  assignees.  None  of  the  bills  of  exchange 
mentioned  have  been  paid  by  Hill  or  his  assignees  ;  and  some  of  them  have 
been  taken  up  by  the  plaintiff,  as  the  drawer,  since  his  return  with  the  ship. 
Nor  has  any  part  of  the  money  expended  by  the  plaintifi^  in  the  repairs  of  the 
ship  and  in  providing  the  necessary  tackling  and  furniture  been  repaid  to  him. 
The  plaintiff  intended  and  endeavoured  to  retain  the  ship  in  his  possession  un- 
til he  had  been  reimbursed  the  money  expended,  and  indemnified  against  the 
debts  incurred  by  him  as  aforesaid  ;  but  Hill's  assignees  and  the  other  defend- 
ants (who  claim  an  interest  in  the  ship  or  cargo,)  or  some  of  them,  forcibly 
took  possession  of  the  ship  and  brought  her  intc/the  London  dock.  Where- 
upon the  plaintiff  filed  his  bill  in  Chancery,  amongst  other  things,  for  an  in- 
junction to  restrain  the  defendants  from  disposing  of  the  ship  and  cargo  until 
his  claim  should  be  first  satisfied :  and  the  defendants  having  put  in  their  an- 
swer, the  Lord  Chancellor  directed  this  case  to  be  stated  for  the  opinion  of 
this  Court  upon  the  following  question  :  Whether  the  plaintiff  had  any  Hen 
on  the  ship  for  the  money  expended  or  debts  incurred  by  him  for  the  repairs 
done  to  her.  on  the  voyage  ? 

>  Scarlett,  for  the  plaintiff!  admitting  that  he  bad  not  found  any  adjudged 
case  at  law  upon,  the  point,  said  that  it  was  taken  for  granted  in  many  cases 
that  the  master  had  a  lien  upon  the  ship  for  the  amount  of  the  necessary  re- 
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pairs  of  it  paid  or  contracted  for  by  him  abroad,  though  not  for  repairs  done  in 
England:  and  he  instanced  Wilkim  v.  Carmkhad,  Dougl.  101,  Wajtkimon 
V.  Bamardisson^  2  Pr.  Wms.  367 (ff),  and  Ez  pdvtt  Shank  and  Others,  ,1  Atk. 
234.  All  writers  agree  that  the  master  has  a  right  to  hypothecate  the 
ship  for  repairs  made  abroad ;  which  seems  to  proceed  on  the  principle  of 
his  having  a  lien  on  it  for  expences  so  incurred,  for  which  he  would  be 
personally  liable;  for  he  cannot  convey  a  right  to  anotheV  which  he  had 
not  himself.  [Lord  EUenborough,  One  may  have  a  power,  who  has  no  lien 
or  interest  in  the  thing  to  be  conveyed :  as  an  attorney  may  do  an  act  to 
bind  his  principal,  without  having  any  interest  in  the  subject-matter.]  This 
case  stands  on  the  maritime  kw,  by  which  the  master  would  be  personally 
liable  for  repairs  ordered  by  him:  and  this  is  recognized  by  the  law  of 
England  with  respect  to  repairs  made  abroad :  which  difiers  this  from  the 
ordinary  case  of  attornies  or  agents,  who  when  treating  as  such,  witbin  the 
scope  of  their  authority,  are  not  personally  liable.  [Lord  EUenborough].*  The 
master's  liability  must  depend  upon  his  contract.  If  he  gave  notice  to  the 
shipwright  abroad  before  he  made  the  repairs  that  he  was  to  look  only  to  the 
security  of  the  ship  and  its  owners,  the  msster  would  not  be  personally  lia- 
ble.] rerhaps  the  repairs  would  not  be  undertaken  without  the  master's  per- 
sonal security ;  and  if  his  duty  and  the  interest  of  his  owners  oblige  him  to 
enter  into  contracts  for  their  benefit,  for  which  be  is  personally  liable,  he  ought 
to  have  a  lien  on  the  ship  to  indemnify  himself;  otherwise  he  will  not  engage 
in  them,  and  the  ship  and  whole  adventure  may  be  lost.  Every  lien  attaches 
on  the  possession  of  the  thing ;  but  the  possession  is  still  in  the  master  during 
the  repair;  and  if  he  pay  the  tradesman,  it  is  the  same  as  if  he  made  the  re- 
pair himself.  Then  why  should  he  not ,  have  a  lien  as  well  as  another  ? 
[Lord  EUenborough,  Have  you  any  case  where  an  agent  has  been  held 
to  have  a  lien  for  work  done  by  others  whom  he  has  set  to  work  upon  the 
property  of  his  principal  ?  Le  Blanc,  J.  The  agent  is  not  the  person  doing 
the  work.]  If  the  agent  undertake  personally  for  it,  as  between  him  and 
his  employer,  he  may  be  said  to  do  the  work.  [Lord  EUenborough.  Do  you 
derive  the  master's  power  to  hypothecate  from  his  interest  in,  or  his  authority 
over,  the  subiect-matter  ?]  The  principle  on  which  such  a  power  is  founded 
is  to  enable  tne  master  to  preserve  the  property  in  cases  of  necessity,  and  the 
same  principle  leads  to  giving  him  a  lien,  to  encourage  him  to  pledge  bis  per- 
sonal security  for  the  same  purpose.  He  cannot  even  hypothecate  the  ship 
if  he  can  raise  the  money  wanted  without  it.  The  master  has  clearly  a  lien 
on  the  cargo  for  the  freight,  and  he  is  liable  to  the  seamen  for  their  wages : 
but  if  the  owner  may  take  ship  and  all  from  him,  there  would  be  i^^  end  of 
his  lien. 

Marryat,  contra.  Liens  for  work  done  arise  out  of  the  usages  of  trade,  and 
are  in  derogation  of  the  common  law.  If  the  lien  in  question  exist, at  all,  it 
must  be  by  the  usage  of  trade;  but  that  has  never  been  rpcognized  by  any 
adjudged  case,  nor  has  ever  prevailed  in  practice :  and  no  inference  cati  be 
drawn  in  its  favour  from  the  distribution  of  assets  or  of  bankrupts'  estates,  by 
a  court  of  equity,  for  the  benefit  of  the  master  who  has  laid  out  money  for  the 
use  of  the  ship  abroad,  where  the  subject-matter  was  in  the  hands  of  the  Court. 
If  the  master  bad  ever  been  considered  as  having  a  lien,  it  would  have  been 
mentioned  in  the  books,  which  acknowledge  his  right  to  hypothecote  ;  but  the 
mention  of  that  alone  rather  excludes  any  right  of  lien  in  himself;  and  there  is 
no  instance  of  an  hypothecation  by  a  master  to  himself.  It  is  clear  that  the 
roaster  has  no  lien  on  the  ship  for  his  wages(&)  at  common  law ;  and  the 
decree  iirhis  favour  in  that  respect,  in    Watkinston  v.  Bamardistdn,  2  Pr. 

(a)  In  thw  caM  the  mufr  of  the  Rolla,  m  it  appean  by  Mr.  Cox'i  note  from  the'regia- 
trar'i  book,  held  that  the  mooej  paid  to  tradeamen  for  repain,  &c.  bj  the  captain  abroad 
waa  not  a  lien  on  the  ihip. 

(6)  Vide  Abbott  on  merchant  ahipa,  &c  2d  edit.  4%\. 


212  CASES  IN  EASTER  TERM 

Wms.  367,  must  have  proceeded  upon  equitable  grounds.  Nor  does  it  appear 
that  the  Master  of  the  Rolls  meant  to  say  that  he  had  a  lien,  io  the  sttict 
sense  of  the  word,  in  any  case  ;  but  only  that  he  had  a  specific  remedy  in 
rem  by  process  in  the  Admiralty  court:  for  where  there  was  no  possession, 
as  is  in  that  case,  there  could  be  no  lien.  Besides,  the  possesshon  of  the 
roaster  is  in  all  cases  the  possession  of  the  owners,  and  not  adverse  to 
them.  So  his  lien  upon  the  freight  is  for  the  benefit  of  the  owners  as  against* 
the  consignees  of  the  goods.  The  owners,  therefore,  taking  possession  of  the 
ship  and  cargo,  take  their  own  lien  for  the  freight  at  the  same  time:  nor  can 
the  captain  prevent  them  from  receiving  the  freight ;  for  which  they  may 
maintain  an  action  in  their  own  names ;  though  the  captain  may  sue  in  his 
own  name  for  it  To  give  the  master  a  Hen  on  the  ship  would  have  this  bad 
consequence,  that  after  every  voyage  the  captain  would  detain  possession  till 
his  account  with  his  owners  was  settled;  and  they  would  be  often  obliged  to 
submit  to  improper  charges  to  avoid  the  inconvenience  and  costs  of  delay. 

Scarlett,  in  reply,  said  that  the  law  of  merchants  recognized  the  principle 
of  the  lien  in  question,  and  therefore  the  common  law  adopted  it.  The  rea- 
son why  the  master  cannot  sue  in  the  Admiralty  for  w^ages,  as  the  seamen 
may,  is  because  he  has  a  lien  for  them  on  the  freight  which  he  is  entitled  to 
receive  ;  which  lien  would  be  defeated  if  the  ship  might  be  taken  from  him. 
\Bayley,  J.  The  reason  given  in  the  books  why  the  master  cannot  sue  in  the 
Admiralty  court  for  his  wages  is  because  he  has  contracted  personally  with  the 
owner  for  them.]  Though  the  possession  of  the  ship  by  the  roaster  be  for 
many  purposes  that  of  his  owners,  yet  for  others  he  has  a  distinct  possession 
from  them,'  and  rosy  maintain  trespass  upon  it.  In  Justin  v.  Ballum^  Salk. 
34,  it  is  said,  that  by  the  maritime  law  every  contract  of  the  master  implies 
an  hypothecation ;-  though  x^x  so  by  the  common  law,  unless  expressly  agreed. 
But  many  liens,  it  is  well  known,  have  arisen  out  of  the  modern  usages  of 
tirade,  and  each  roust  have  had  a  beginning  and  been  adopted  in  some  particu- 
lar case. 

Lord  Ellbnbokouoh,  C.  J.,  The  question  sent  for  our  opinion  is,  Whether  in 
point  of  law  the  pkintilOr,  the  master,  had  any  lien  on  ship  for  money  expend- 
ed or  debts'incurred  by  him  for  repairs  done  to  her  on  the  voyage ;  and 
we  must  look  into  the  precedents  of  the  common  law  to  enable  us  to  give  an 
answer  to  it.^  It  is  admitted,  that  there  is  no  case  at  law  where  such  a  lien  has 
been  adjudged  to  exist.  And  though  it  be  said  that  there  must  be  a  beginning 
in  the  case  of  lieus ;  yet  I  disclaim  the  right  of  originating  it  now ;  nor  can  I, 
in  the  absence  of  ail  authority,  create  a  lien  in  a  case  where  none  has  ever 
been  before  allowed,  and  when  every  case  of  lien  is  against  the  common  law. 
How  then  does  tbe  law  stand  in  this  respect?  If  the  repairs  be  done  here, 
the  owners  are  liable  ;  though  the  master  may  also  become  liable  on  his  own 
contract,  if  he  do  not  stipulate  against  his  personal  liability,  and  conjine 
the  credit  to  his  owners.  If  the  necessary  repairs  be  done  abroad,  the  master 
may  hypothecate  the  ship  for  them,  and  it  is  nis  own  fault  if  he  subject  him- 
self to  any  personiil  liabilty,  which  he  may  renounce.  It  is  said,  however, 
that  because  he  may  hypothecate,  he  may  acquire  a  Hen  by  takinsf  upon  him- 
self the  payment  of  the  repairs :  for  that  the  persons  to  whom  be  hypothe- 
cates acquire  an  inchoate  lien  on  the  ship,  inasmuch  as  they  are  entitled  by 
anit  in  the  Admiralty  court  to  acquiie  possession  of  the  ship  itself.  But  it 
does  not  follow,  because  others,  through  the  master,  and  through  hi^hypothe- 
catibn,  may  acquire  a  lien  on  the  ship,  that  therefore  he  himself  has  such  a 
lien.  Liens  may  be  derived  through  the  acts  of  servants  or  agents,  acting 
within  the  scope  of  their  employment,  which  they  tliemselves  had  not.  If  a 
servant  deliver  cloth  to  a  tailor,  to  make  his  master's  liveries,  the  tailor  indeed 
will  have  a  lien  on  the  cloth  for  the  value  of  his  work  ;  but  though  the  servant 
pay  the  tailor  his  charge,  that  will  not  give  the  servant  a  lien  on  the  liveries. 
As  to  the  cases  in  equity,  I  cannot  consider  them  as  professing  to  lay  down 
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any  suck  rule  as  Aat  the  captaid  basia  lien  on  the  sbip  for  repairs  doqe 
abroad  at  bia  charge:  the  only  difference  between  repairs  done  here  and 
those  done  abroad  is,  that  there  he  may  hypothecate,  and  here  he  cannot :  and 
the  result  of  tbose  cases  is  only  that,  when  done  abroad,  steps,  may  be  taken 
for  procuring  an  hypothecation,  by  which  the  persons  making  the  repairs  may 
acquire  a  lien  bii  the  ship :  but  we  have  no  authority,  sitting  nere,  to  originate 
such  a  lien(l).  The  case  sent  to  us  involves  no  question  about  the  roaster's 
lien  on  freight(2),  and  therefore  1  shall  give  no  opinion  upon  it.  We  will 
certify  our  opinion  to  my  Lord  ChBncellor(3). 

On  the  30th  May  1808,  the  Court  certified,  that  they  had  heard  the  case 
argued,  and  were  of  opinion,  that  the  plaintiflf  had  not  any  lien  on  the  ship 
for  the  money  expended  or  debts  incurred  by  him  for  the  repairs  done  to  the 
said  ship  on  ner  said  voyage.     (Signed) 

Ellenbobouoh. 

N.  Grose. 

S.  Lb  Blanc. 
.J.  Baylby. 


Millson  t>.  King. 

9  East,  434.    Mmy  17,  1808. 

BftU  above  baving  been  put  in  and  e^eeptioa  enterad  ia  the  vacation,  ootiea  of  joati6eation  for 
the  first  day  of  Ui^next  term  must  be  given  wUkiu/our  day$  afUr  Much  i^cejitian, 

ON  a  former  day,  a  rule  nisi  was  obtained  for  setting  aside  proceedings  on 
the  bail-bond  for  irregularity.  The  writ  was  returnable  on  the  return  day  of 
Hilary  term.  Bail  above  were  put  in,  and  notice  served  in  vacation,  on  the 
Idth  of  February t  and  notice  of  exception  given  on  the  26th  ;  and  no  notice 
of  justification  having  been  given  within  four  davs  after,  the  bail-bond  was  ias- 
signed  on  the  7th  of  March  :  but  oo  the  2d  of  May,  notice  was  served  of  add- 
ing and  justifying  bail  on  the  4th,  being  the  first  day  of  Easter  term  :  and 
the  bail  did  then  justify,  but  it  was  after  this  action  was  brought  on  the  bail- 
bond.  '' 

Andrews  opposed  the  rale,  on  the  ground  that  where  bail  above  is  put  in 
and  exception  entered  in  vacation,  notice  of  justification  for  (he  first  day  of 
the  ending  term  ought  to  be  given  within  four  days  after  such  exception  ; 
otherwise  the  bail-bond  may  be  assigned.  Here  therefore  the  bail-bond  was 
properly  assigned,  and  the  action  being  regularly  brought,  the  justification  of 
bail  was  too  late. 

LatMs  in  support  of  the  rule  said,  that  by  the  general  rule  of  practice,  if 
the  exception  were  taken  in  term  time,  two  days  notice  of  adding  and  justify- 
ing bail  would  have  been  sufficient(a) ;  and  it  was  strange  that  because  the 
exception  was  taken  in  vacation,  though  the  defendant  had  till  the  first  day  of 
the  next  term  given  him  to  justify,  he  should  be  obliged  to  give  a  longer  notice. 

(I)  In  Gardn€r  4  «/.  v.  Him  thip  JV4Uhj€r$iy,  I  P«l.  Adm.  Deo.  228,  it  was  deeided» 
that  the  matter  bai  a  lien  on  the  ahi^  for  neoeoaariea  fopplied  by  bioo  donog  tbo  voyage. 

(^)  It  has  been  decidejd  inthis  eoantry,^ihAt  the  maater  hae  a  lien  on  the  freiKbt  for  hie 
expeoceo  and  disbursetienu,  I^ant  v.  Penniman  4  oi.  4  Mats.  Rep.  92.  MUward  v. 
UalltU,  2  Caioet,  81,  84.     See  alto  fVhU9  v.  Baring  ^  al  4  Etp.  22. 

(S)  rThe  matter  of  a  thip  may  maintain  a  sait  in  pertonam  in  the  admirahy,  agabigt  the 
iiwner  for  hit  waget,  bnt  not  in  rem  agaiaat  the  thip,  for  be  bat  ao  lien.  IVUlard  v.  Door, 
8  Maton  91.  By  the  maritime  law,  tt^  matter  of  a  ohip  hat  no  lien  npon  the  thip,  even  for 
hit  wa^et.  Tfie  SUamboai  JV!  Orhan$  v.  PAceAttt,  1 1  Petert,  178.  A  muter  of  a  veatel 
baa  a  right  to  retain  freight  received  bv  him,  in  satitfaotion  of  a  debt  doe  to  him,  agaiott  a 
elaim  by.  the  owner  of  the  thip,  or  of  hb  atsignee,  at  a  general  creditor.  Hodgson  v.  JBu/lt. 
8  Cranch.  140.  168  —W.] 

(II)  Vide  1  Tidd'a  Pract.  ch.  6.  of  bail. 
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And  in  Fowlis  v.  Grasvenar^  Barnes,  101,  where  the  exception  was  iiv  vacation, 
and  the  bail  were  justified  on  the  second  day  of  the  next  term,  the  Court,  in 
answer  to  tin  objection  that  the  defendant  had  not  justified  bail  withm  four*: 
days  after  exception  taken,  with  reference  to  the  rule  of  E.  6  G.  2. (a),  said 
that  two  days  notice  was  sufficient ;  and  therefore  stayed  the  proceedings  on 
the  bail-bond. 

The  Court  said,  that  the  first  day  of  ^he  then  next  term  given  to  the  defen- 
dant to  justify  his  bail,  was  only-  given  to  him  svh  modo^  if  he  gave  the  due 
notice  :  and  it  appeared  by  a  note  of  the  master  of  a  case  determined  on  the 
meaning  of  the  rule  of  Easter y  5  G.  2,  that  if  bail  were  put  in  and  execution 
entered  in  vacation,  the  defendant's  attorney  must,  within  four  days  after 
suck  exception  entered,  give  notice  of  justification  for  the  first  day  of  the  next 
term  ;  and  no  such  notice  having  been  here  given,  the  bail-bond  was  well  as- 
signed, and  the  proceedings  regular. 

Rule  discharged. 


Wood  V.  O^Kelly. 

9  Eart,  4S6.    Ma/  18,  1806. 

Where  by  the  rale  of  referenee,  thi  cofft,  were  to  abide  the  event  qfan  atoardt  that  mclndeg 
the  eoite  of  the  rrfertnce  as  well  ai  of  the  came. 

UPON  n  reference  under  a  rule  of  court,  in  an  action  for  work  and  labour* 
&;c.,  "  the  costs  (were)  to  abide  the  event  of  the  award :  and  the  master  hav- 
ing taxed  the  costs  of  the  reference,  as  well  as  of  the  cause,  Bowtn  objected, 
upon  shewing  cause  against  a  rule  for  an  attachment,  that  the  costs,  directed 
to  abide  the  event  of  £e  award,  meant  the  costs  of  the  coMse  only,  and  not  of 
the  reference  :  and  upon  this  he  obtained  a  rule  nisi  for  the  master  to  review 
his  tax^ition :  and  mentioned  T^e  v.  Every,  Barnes,  58,  Bracher  v.  Cotton, 
Ibid.  123,  and  particularly  Browne  v.  Marsden,  1  H.  Blac.  223,  and  Bradley 
v.  Tunstow,  1  Bos.  Sc  Pulh  34,  where  the  general  term  costs  in  a  rule  of  re- 
ference was  considered  not  to  include  the  costs  of  the  reference.,  But  on  this 
day,  The  Court,  after  hearing  Ifea^A  against  the  rule,  and  Bowen  in  support 
of  it,  held  that  the  master  had  done  right  including  the  costs  of  the  reference 
in  his  taxation  of  costs  for  the  plaintiff,  in  whose  favour  the  award  was  made; 
And  they  considered  that  the  late  cases  in  C.  B,  turned  upon  the  particular 
terms  of  the  rules  of  reference. 

Rule  for  reviewing  the  taxation 
/  of  costs  discharged. 


The  King  v.  Emden. 

9  Eait,  437.    May  21,  1808. 

One  was  indicted  in  Middlesex  for  peijary  cemmltted  in  an  affidayit,  which  indictment,  after 
setting  oat  to'  orach  of  the  affidavit  as  contained  the  false  oath,,  conelnded  with  a  prout 
patet  by  the  affidavit  affiled  in  the  Coart  of  B.  R.  at  JVetimifieler,  &c.  and  on  this  he 
was  acquitted :  after  which  he  was  indicted  again  in  Middlesex  for  the  same  peijnry  with 
thii  difference  only,  that  the  second  indictment  set  ont  the  jorat  of  the  affidavit  in  which 
it  was  stated  to  have  been  sworn  in  London  which  was  traversed,  by.  an  averment  that  in 
fact  the  defendant  was  to  sworn  in  Middlesex  and  net  in  Ldndon:  and  held,  that  he  was 
entitled  to  plead  auUrfoiis  acquit;  for  the  jarat  was  not  conclusive  as  to  the  place  of 
swearing,  and  the  same  evidence  as  to  the  real  place  of  swearing  the  affidavit  might  have 
been. given  under  the  first  as  under  the  second  indictment;  and  therefore  the  defendant 
had  been  once  before  put  in  jeopardy  fer  the  same  offisnee. 

IN  Hilary  term,  48  G.  3,  the  defendant  was  indicted  in  the  county  of  ikftcf* 
(a)  Vide  Rules  and  Orders  of  K.  B.  10. 
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dleseZi  (ox,  that  he,  maliciously  intending  to  aggrieve  one  6.  Witkerdent  and 
to  cause  18802.  to  be  indorsed  on  a  writ  of  capias  ad  r^spondtndum  issued  out 
of  B,  R.  with  intent  to  procure  G.  TF.  to  bis  arrested  to  answer  the  defeod- 
ant  &c.  and  to  compel  G.  W.  to  find  bail  for  that  sum,  on  the  20th  of  iVb- 
vember  1806,  at  the  parish  of  St.  Andrew,  Holiom,  in  «the  county  of  Middle- 
sex,  came  before  one  F,  G,  deputy  filacer  of  the  said  court  for  the  county  of 
Middlesex{a),  and  the  deputy  of  the  officer  who  shouid  issue  such  prqcess  as 
aforesaid,  and  then  and  there  was  sworn  before  the  said  F.  G,  (the  said  F. 
G.  having  competent  authority  to  administer  the  oath,  &c.) :  and  the  defend- 
ant being  so  sworn,  falsely,  maliciously,  wilfully  and  corruptly  swore,  in  sub- 
stance, that  G.  W.  was  indebted  to  him  in  i88U/.  for  money  nad  and  receiv- 
ed, &:c. :  upon  and  at  the  foot  of  which  said  affidavit  in  writing,  as  the  same 
affidavit  was  and  now  remains  affiled  in  the  said  court,  ^c.  {B,  R,)  at  West- 
minster  aforesaid  in  Middlesex^  is  written  as  follows,  viz,  "  Sworn  at  No. 
15,  FurnifjoVs  Inn,  London,  the  20th  day  of  November  1806,  before  Fs.  GoX' 
don,  Dep.  FU.  for  Middlesex ;''  whereas  in  fact  the  defenda?it  was  so  fworn 
and  made  the  same  affidavit  in  writing  before  the  said  F.  G.  in  the  said  coun- 
ty of  Middlesex,  and  not  in  London :  and  .then  the  indictment  proceeded  to 
negative  the  truth  of  the  affidavit  of  debt ;  and  concluded,  "  and  so  the  jurors, 
&c.  say,  that  the  defendant  on  the  20th  of  November  1806  aforesaid,  at  the 
parish  aforesaid,  in  the  county  of  Middlesex  aforesaid,  upqn  his  oath  afore- 
said, before  the  said  F.  G.  so  then  and  there  being  such  deputy  filacer  as 
aforesaid,"  &;c.  did  falsely,  wilfully,  and  corruptly  commit  wilful  and  corrupt 
penury. 

The  defendant,  after  craving  oyer  of  the  indictment,  pleaded  that  the  King 
ought  not  further  to  impeach  him  by  reason  of  the  premises  therein  contain- 
ed, because,  &;c. :  and  then  he  set  out  a  former  indictment  preferred  and 
found  against  him  on  the. 7th  of  April,  47  G.  3,  at  the  general  sessions  of 
oyer  and  terminer  in  and  for  the  county  of  Middlesex ;  which  indictment 
was  in  all  respects  the  same  as  the  present,  except  in  the  omission  of  the  two 
sets  of  words  before  written  in  italics,  and  except. that  immediately  after  stat* 
ing  the  affidavit  of  debt  sworn  to  by  the  defendant  before  F.  G.  these  words 
were  added  in  lieu  of  the  second  set  of  words  in  italics,  "as  by  the  same  affi- 
"  davit  affiled  in  the  said  court  of  our  said  Lord  th,e  King  of  the  Bench  at 
'*  Westminster  aforesaid  in  the  county  of  Middlesex,  amongst  other  things^ 
'*  more  fully  appears."  The  plea  then  continued  to  set  forth  the  record  of  the 
former  indictment ;  that  it  was  removed  into  B.  R. ;  and  that  the  defendant 
afterwards  pleaded  not  guilty,  and  was  tried  before  the  Chief  Justice  at  West- 
minster, &c.,  and  that  the  jury  found  the  defendant  not  guilty  o^  the  premi* 
ses  charged  upon  him  in  manner  and  form,  ^c.  as  alleged.  W.hereupon, 
there  was  judgment  for  the  defendant:  as  by  the  record  and  proceedings- 
thereof,  &c.  at  Westminster,  &;Cf,more  fully  appeared.  Which  said  record 
atill  remains  in  force,  &;c.  And  then  the  plea  alleged  "  that  the  affidavit  in 
writing  set  forth  in  the  indictment  against  the  defendant  in  this  plea  mentioiH 
ed,  and  therein  said  to  be  affiled  in  R.  R,  at  Westminster  aforesaid  in  the 
9a\d  c(nxniy  o(  Middlesex,  and  whereupon  the  supposed  perjury  charged  to 
have  been  committed  by  the  defendant  therein  named  was  assigned,  and  of 
which  he  was  acquitted  as  aforesaid,  and  the  said  affidavit  in  writing  set  forth 
and  contained  in  the  indictment  now  pending  against  the  defendant* 
now  here  pleading  to  the  same,  and  therein  also  said  to  be  affiled 
in'  the  B.  R.  at  Westminster,  ice.  and  whereon  the  suppposed  per- 
jury by  the  said  now  depending  indictment  charged  to  have  been  com- 
.  mitted  by  the  defendant  now  here  pleading  is  assigned,  is  one  and  the  same  af- 
Jidadt  and  not  other  or  different :  and  that  upon  and  at  the  foet  of  the  said 
affidavit  in  writing  in  the  said  indictment  in  this  plea  set  forth  and  contained 

(a)  Those  and  the  labseqaent  wordi  in  italics  w«ro  not  m  the  first  mdictment  bereaAar 
'mentioned. 
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as  aforetold,  as  the  same  affidavit  then  was  ttni  remains  affiled  in  V,  R.  at 
Westminstar^  &c.,  is  written  as  follows,  viz.  **  Swnm  at  No,  15,  Ftirntval% 
Ints  London,  the  20th  day  of  November  1806,  before  Frs.  Gordon,  Dep.  FiL 
for  Middlesex ;"  whereas  the  defendant  was  so  sworn  and  made  the  same  af- 
fidavit  in  writing  before  the  said  K  G,  m  the  said  county  of  Middleeex^  and 
not  in  London.  And  then  the  plea  alleged  the  identity  o«  the  memorandum 
at  the  foot  of  the  affidavit  last  mentioned,  with  the  memorandum  at  the  foot 
of  the  affidavit  mentioned  in  the  indictment  now  pending,  and  that  the  Frs. 
Gordon  mentioned  in  each  is  the  same,  and  his  authority  to  administer  the 
oath  the  same,  fcc. ;  and  that  the  several  assignments  of  perjury  mentioned 
in  the  indictment  of  which  the  defendant  was  before  acquitted,  and  those  in 
the  pending  indictment,  are  really  and  substantially  the  same  assignments  of 
perjury,  and  the  ofience  charged  in  the  former  and  in  the  present  indictment  is 
identically  one  and  the  same,  and  that  the  defendant  is  the  same  person  charg- 
ed in  both.     Wherefore,  Ace. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

Abbott,  m  support  of  the  demurrer,  argued  that  there  was  a  material  differ- 
ence between  the  affidavit  set  forth  in  the  former  indictment  on  which  the 
defendant  was  acquitted,  and  that  set  forth  in  the  present  indictment ;  and 
relied  on  such  difierence  to  shew  t^at  the  acquittal  on  the  former  prosecution 
^  was  no  bar  to  this.  A  former  acquittal,  he  contended,  was  no  bar  to  a  subse- 
quent prosecution,  unless  the  defendant  might  have  been  convicted  on  the 
first  indictment  by  proof  of  the  facts  contained  in  the  second  :  for  which  he 
cited  Vandercom  and  Abbofs  case,  East's  P.  G.  622.  tit.  burglary,  ch.  25,  s. 
29,  in  which  all  the  prior  cases  were  considered.  Both  the  indictments  there 
were  in  fact  founded  on  the  same  transaction  ;  but  in  the  first  they  were  charg- 
ed with  breaking  and  entering  the  dwelling  house  in  the  night,  and  stealing- 
the  goods  of  A.  B.  and  C. ;  and  their  acquittal  of  that  charge  was  held  to  be 
no  bar  to  another  indictment  for  breaking  and  entering  the  same  dwelling  house 
on  the  same  night,  with  intent  to  steal  the  goods  of  A.  and  B.  there.  And  so  it 
is  said  in  Vauos^s  case,  4  Co.  45.  a.  that  though  auterfoits  acquitted  or  convicted 
of  the  same  offence  be  a  good  plea ;  yet  it  is  intended  of  a  lawful  acquittal  or 
conviction :  but  when  the  offender  is  discharged  upon  an  insufficient  indict- 
ment, there  the  law  has  not  had  its  end,  &c.  Now  here  the  defendant  could 
not  have  been  convicted  on  the  first  indictment  by  proof  of  facts  contained  in 
the  second.  For  the  first  indictment  stated,  that  he  swore  the  affidavit,  on 
which  the  perjury  is  assigned,  in  Middlesex,  and  vouched  that  it  would  so  ap- 
pear by  the  affidavit  itself  affiled  in  Court ;  which,  though  perhaps  unne- 
cessary to  be  stated,  made  it  necessary  to  prove  the  allefi^Jtion  by  an  affidavit 
which  appeared  on  the  face  of  it  to  have  been  sworn  in  Middlesex.  Whereas 
the  affidavit  stated  in  the  second  indictment  appears  upon  the  face  of  it  to  have 
been  sworn  in  London,  though  alleged  in  fact  to  have  been  sworn  in  Middle* 
sex.  But  that  shews  that  the  defendant  could  hot  have  been  convicted  upon 
the  former  indictment.  As  in  Readings  case,  East*s  P.  C.  9S1.  tit.  Forgery, 
c.  19.  s.  66,  and  Gilchrisfs  case,  lb.  962,  in  forgery,  where  the  instrument 
was  alleged  by  the  indictment  to  purport  to  be  drawn  upon  A.  B.,  &c.  when 
in  fact,  though  really  meant  to  be  drawn  upon  those  persons,  it  purported  to 
be  drawn  in  the  names  of  C.  B..  &c.,  the  prisoners  were  held  entitled  to  an 
acquittal.  So  if  a  deed  were  made  to  A.  by  the  mistaken  name  of  JB.«  if  it 
were  alleged  in  an  indictment  as  a  deed  to  il.,  it  would  not  be  pnoved  by  shew- 
ing a  deed  to  B  :  but  the  proper  wa^  is  to  allege  that  it  vras  made  io  A,  by 
mistake  there  called  B.  The  same  m  an  action  on  a  judgment  against  A.  by 
the  mistaken  name  of  B. ;  it  must  be  so  averred.  In  Rex  v.  Gilbert  Gardner, 
which  was  tried  before  Lord  Kenyan  dt  the  sittings  at  Westminster  aAer  Mich, 
term  1791,  the  indictment  was  for  peijuir  committed  on  the  trial  of  an  action 
by  A.  against  B.,  in  which  it  was  averred  that  A.  impleaded  B.  for  an  assault 
upon  him  when  A.  was  riding  with  C.  and  B.  was  riding  with  D.     Whereas 
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the  record  produced  was  of  an  action  by  A,  against  B.  for  the  assault  gener- 
ally, without  the  special  circumstances :  and  it  was  offered  to  prove  those  cir« 
cu  instances  by  parol :  but  Liord  Kemfmi  would  not  allow  it ;  saying  that  there 
might  be  another  record  of  an  assault  with  those  special  circuntstances  stated 
in  it ;  and  therefore  he  directed  an  acquittal.  So  here,  there  might  have  been 
another  affidavit  answering  the  description  in  tbe  first  indictment.  In  Pureeil 
V.  Maenamara,  Ante,  161,  Lord  Ellenbortmgh  said,  *'If  it  (the  allegation  in 
the  indictment)  had  gone  on  to  state'  that  the  acquittal  was  on  a  certain  day, 
€9  appears  by  the  record;  that  might  have  been  considered  as  descriptive  of 
the  record,  and  then  the  variance  would  have  been  fatal."  The  words  of  refer- 
ence then  in  this  case  made  the  allegation  descriptive  of  an  affidavit  which 
appeared  on  the  face  of  it  to  have  been  sworn  in  Middlesex^  which  being  dif- 
ferent from  the  true  affidavit  described  in  the  second  indictment,  the  acquittal  on 
the  first  indictment  is  no  bar  to  the  indictment  pending. 

The  Common  Serjeant  (KnoUys)  contra,  said,  that  this  differed  from  Vauz's 
case,  and  that  of  Vandercom  and  Abbott ;  in  the  first  there  vras  a  defective  al- 
legation of  the  crime  of  murder  by  poisoning ;  in  the  other,  the  offences  al- 
leged in  the  two  indictments  were  distinct  in  specie,  though  of  the  same 
genus.  And  in  each  of  the  cases  of  Reading  and  Gilchrist,  the  record  was  at 
variance  with  itself;  stating  that  the  instrument  purported  on  the  face  of  it  to 
be  that  which  it  did  not  purport  to  be.  Here,  however,  the  first  indictment 
was  good  unon  the  face  of  it,  and  in  truth  and  substance  charged  the  same 
offence  as  that  included  in  the  second.  The  material  averments  in  the  last 
ai«,  that  the  affidavit  mentioned  in  the  former  indictment,  and  the  affidavit 
set  forth  in  the  indictment  pending,  are  one  and  the  same  affidavit,  and 
not  ether  or  different,  and  that  the  memorandum  at  the  foot  of  the  affida- 
vit mentioned  in  each  indictment  is  the  same;  that  the  assignments  of  perju- 
ry in  both  are  really  and  substantially  the  same ;  and  the  same  person  and 
the  same  identical  offence  charged  in  each.  On  the  first  indictment  it  would 
have  been  sufficient  to  have  proved,  that  in  fact  the  affidavit  was  sworn  in 
Middlesex;  but  even  if  it  were  otherwise,  the  burthening  the  prosecutor  with 
the  proof  of  an  unnecessary  averment,  which  failed,. would  not  warrant  the 
potting  of  a  defendant  in  jeopardy  again  upon  another  indictment  in  the  same 
county  and  for  the  sdme  offence  in  substance.  The  very  object  of  the  stat.  23 
Geo.  2.  c.  11.  s.  1.  was  to  render  prosecutions  for  perjury  more  easy,  by  roak^ 
ing  it  sufficient  to  set  forth  the  substance  of  the  proceedings  together  with 
proper  averments  of  the  fact :  but  if  by  stating  more  than  is  necessary  of  the 
substance  of  the  proceedings,  and  failing  in  the  proof  of  an  unnecessary  alle- 
gation, the  prosecutor  could  institute  another  indictment  for  the  same  ofjencot 
the  statute  would  be  made  an  engine  of  oppression.  The  plea  of  autetfoits 
acquit  is  not  confined  to  cases  where  the  second  indictment  is  in  the  same 
identical  form  as  the  first.  If  a  prisoner  be  indicted  for  the  murder  of  one 
unknown,  and  be  acquitted  ;  to  another  indictment  for  the  murder  of  A.  A, 
he  may  plead  his  former  acquittal,  and  aver  that  A.  B,  named  in  the  second 
indictment  was  the  person  before  said  to  be  unkTioum,  Dy.  285.  a.  and 
Staunf.  A.  C.  105.  (a).  The  only  new  fact  alleged  in  the  present  indictment 
is,  that  at  the  foot  of  the  affidavit  there  was  a  certain  memorandum  stating  it 
to  have  been  **  sworn  at  No.  15,  Furnival's  Inn,  London,"  &c  but  b^  whom 
written,  whether  by  any  person  having  competent  authority  to  put  it  there, 
does  not  appear. 

The  Court,  having  asked  Abbott  what  answer  he  bad  to  make  to  the  last 
observation  ;  and  he  saying  that  it  appeared  to  be  so  stated  in  the  jurat,  which 
was  a  necessary  part  oi  the  affidavit,  of  which  the  Court  would  take  judicial 
notice  ;  they  observed  that  the  memorandum  was  not  stated  to  be  the  jurat ;  it 
only  appears  to  be  written  before  the  affidavit  was  filed,  but  it  does  not  appear 

(a>  Vide  2  Hawk.  ch.  85.  s.  t. 
Vol.  V.  28 
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whmi  that  was  filed.  Neither  do  the  rules  of  the  court  require  the  place  where 
the  affidavit  is  sworn,  hut  only  the  names  of  the  deponents,  to  be  stated  in  the 
jurat :  though  in  fact  it  is  stated  whefe  the  affidavit  is  sworn,  whether  in 
court,  or  at  the  Judge's  chambers.  ..  • 

Akbott  replied,  that  the  Court  would  take  notice  of  their  own  practice  in 
stating  the  place  where  an  affidavit  is  sworn,  though  not  required  by  any  writ- 
ten rule  of  Court,  and,  unless  the  place  had  been  sttited,  he  doubted  whether 
any  Court  would  have  received  the  affidavit.  Barley,  J.  however  said,  that 
in  a  late  case  in  C.  B.  it  was  considered  that  the  place  where  the  affidavit  was 
sworn  was  not  necessary  to  be  stated  in  the  jurat.  And  he  asked  whether  it 
were  'meant  to  be-  contended  that  a  defendant  could  not  be  indicted  for  peijury 
committed  in  an  affidavit,  without  stating  the  jurat :  and  if  not,  whether  the 
stating  at  the  foot  of  the  affidavit,  that  it  was  swprn  at  a  certain  place,  made 
the  place  part  of  the  issue  ?  In  an  action  on  a  bond,  it  is  stated  that  the  bond 
was  executed  at  such  a  places  but  the  place  is  no  part  of  the  issue.  Abbott  ad- 
mitted, that  it  yisa  not  taecessary  in  an  indictment  for  perjury  in  an  affidavit  to 
state  the  jurat,  the  stat.  23  Geo.  2.  having  made  it  sufficient  to  set  forth  the 
isubstance  of  the  proceedings.  But,  in  answer  to  the  other  question,  he  oly 
Served  that  in  an  indictment  for  perjury  the  place  was  material  to  be  laid  and 
proved,  which  it  was  not  in  the  case  of  an  action  on  a  bond. 

Lord  Ellsnborouoh,  C.  J.  It  appears  to  me  that  the  jurat  is  not  a  necessa- 
ry part  of  an  affidavit  to  be  stated  in  an  indictment  assigning  perjury- in  such 
affidavit :  it  is  onlv  necessary  to  state  so  much  of  it  as  constitutes  the  crime  ; 
namely,  that  which  contains  the  false  oath,  together  with  the  averments  pro- 
per to  substantiate  the  perjury.  If  so,  there  was  a  sufficient  indictment 
found  in  th^  first  instance,  oq  which  the  party  has  been  tried  and  acquitted 
of  the  sane  ofience  as  is  now  charged  by  the  second  indictment ;  and  there- 
fore suck  acquittal  is  a  good  plea  in  bar  to  the  present  indictment.  It  is 
quite  a  difierent  question  whether  a  party  producing  an  affidavit,  which 
appears  on  the  fqce  of  it  to  have  been  sworn  in  London,  and  proving  it 
to  have  been  sworn  elsewhere,  is  fit  to  be  believed ;  tbat  would  be  a  ques- 
tion for  the  jury:  but  on  the  record  of  the  first  indictment  the  efience 
was  sufficiently  eharjgfed  without  setting  forth  the  jurat,  by  which  it  is  stated 
to  have  been  sworn  in  London :  and  the  production  of  that  .jurat  on  the  trial 
of  that  indictment  would  no  otherwise  have  afifected  it,  than  as  it  afifected  the 
credit  of  the  person  swearing  to  the  fact  of  the  affidavit  having  been  sworn  in 
Middlesex  where  the  trial  was  had.  The  whole  crime  therefore  might  have 
been  tried  on  that  indictment,  and  the  defendant  was  in  jeopardy  upon  it,  and 
consequently  his  acquittal  is  a  bar  to  the  present  prosecution. 

GaosE,  h    declared  himself  of  the  same  opinion. 

Lit^  Blajig,  J.  The  first  indictment  was  sufficient  in  the  frame  of  it,  and 
is  the  same  in  efi^et  as  the  indictment  now  pending,  except,  in  not  stating 
the  jurat :  and  unless  the  jurat  be  a  necessary  part  of  the  affidavit  to  be 
stated  in  an  indictment  for  perjury  assigned  on  such  affidavit,  \vhich  I  think 
it  is  not,  the  difference  between  the  two  indictments  is  not  material.  Then  the 
second  indictment  set  forth  the  jurat,  which  states  that  the  affidavit  was  sworn 
in  London,  with  an  averment  that  the  defendant  was  sworn  and  made  the 
affidavit  in  MiddleseZteiud  not  in  London.  But  that  averment  does  not  let 
in  the  proof  of  any  fact  that  might  not  have  been  given  in  evidence  on  the 
firat  indictment :  how  credible,  it  is  not  necessary  to  inquire.  Therefore  the 
defendant,  having  been  in  jeopardy  upon  that  indictment  for  the  ofience  with 
which  he  now  stands  charged,  is  entitled  to  plead  his  former  acquittal  in  bar. 

Bayxby,  J.  The  present  indictment  itself  supposes  that  the  jurat  is  not 
conclusive  evidence  of  the  place  of  swearing  the  affidavit,  b^ause  it  expressly 
avers -that  it  was  sworn  in  Middlesex  and  not  in  London,  as  set  forth  in  the 
jurat.    Then  if  the  jurat  be  not  conclusive  as  to  the  place,  the  same  evidence 
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would  have  supported  the  first  indictment  as  would  be  r€(}uired  to  support  tbe 
second ;  and  therefore  the  defendant  having  been  once  in  jeopardy  for  this 
offence,  his  acquittal  is  conclu8ive(l). 

Judgment  for  the  defendant. 


Marshall  v.  Critico. 

9  East,  447.    May  28,  1808. 

One  who  had  be«ii  appointad  Consul  General  from  the  Porte,  bat  was  dismissed  sereral 
months  before  from  nis  employment,  and  another  person  resident  here  appointed  in  his  room, 
is  not  at  any  rate  privileged  from  arrest,  ihoogh  at  tbe  time.of  tbe  arrest  he  had  not  recetred 
any  official  noiificatioo  of  the  dismissal  or  of  the  appoinlmeoiof  the  other; 

BURROUGH  moved  to  dicharge  the  defendant  from  an  arrest  on  filing 
common  bail,  on  the  ground  of  his  privilege,  under  the  stat.  7  Ann.  c.  12,  aa 
being  consul  general  from  the  Porte,  and  invested  with*a  superintending  au- 
thority over  the  Turkish  consuls  in  the  different  sea  port  towns,  and  not  an  or- 
dinary consul  or  agent  for  commercial  purposes ;  in  which  respect  he  distin* 
guished  this  from  Barhuifs  case(a).  But  he  also  stated  from  the  afifidavit, 
that  some  months  provious  to  the  arrest,  the  defendant  bad  in  fact  been  dis- 
missed from  his  employment,  and  another  person  of  the  name  of  Natalia  who 
was  before  residing  here,  had  been  appointed  in  his  place ;  but  the  defendant 
had  then  received  no  official  notification  of  his  dismissal,  and  continued  in 
fact  to  exercise  his  office  here  until  after  the  arrest.  And  he  contended  that 
the  defendant's  privilege  did  not  cease  until  notification  at  least  of  bis  dismis- 
sal, and  reasonable  time  to  depart  the  kingdom  if  he  thought  fit  It  did  not 
however  appear  that  he  had  had  any  intention  of  departing. 

Lord  Ellenborough,  C.  J.  This  is  not  a  privilege  of  the  person,  but  of 
the  state  which  he  represents.  And  that  state  having  some  months  before  de» 
vested  him  of  the  character  in  which  he  claims  the  privilege,  and  appointed 
another  person  here  to  exercise  it ;  there  is  no  just  reason  why  the  defendant 
should  not  be  subject  to  process  as  other  persons;  nor  for  the  state,  by  which 
he  had  been  so  dismissed  from  his  employment,  to  take  offence  at  his  arrest. 

Per  Curiam,  Motion  denied* 


Doe  on  the  demise  of  Belasyse  and  Ladj  Charlotte  Wynn 
Belasyse,  his  Wife  v.  The  Earl  and  Countess  of  Lncan. 

a  East,  4ia    May  24,  1806. 

One  hHvioc  a  fruhold  manor  of  Svtton,  and  freehold  lands  there,  and  havim  also  eopffhold 
within  the  towntkip  of  Sutton,  and  with'm  the  local  ambit  of  the  manor,  bat  held  of  anoth- 
er  manor ;  and  ha?ing  sarrendsred  his  copyhold  to  the  nse  of  his  will ;  devised  all  his  ma'» 
nor  of  S,,  and  all  his  messaages,  farmtt  lands,  tenements,  and  herediUroeoto  whatsoever 
vrithin  Vu  prttiniU  and  Uritoria  of  S.  in  the  ooonty  of  ChuUr,  with  their  rights,  mem- 
bers, and  appottenancea  in  troat  (or  his  daughter  L.,  (having  devised  other  estates  in  ether 
oonnties  to  two  other  danghten)  and  to  her  children  in  strict  settlement :  held,  1.  That 
farms,  lands,  &c.  within  the  town9h\p,'  though  not  within  the  manor,  of  SuUon,  passed  by 
the  description  of  farms,  &c.  within  the  precincU  and  Urritoriu  (f  8,  2.  That  the  gen- 
eral words  *'  messaages,  farms,  lands,"  &c.  and  partienlarlv  the  wwd^farmM,  were  su0i- 
•cieot  to  carry  copyhold  aa  vfell  aa  freehold  ui  the  place  described,  if  sacb  appear  to  be  the 
intent  of  the  teatator  npon  the  whole  will.  '  S.  TJiat  sach  intent  was  evinced  in  this  case 
by  the  word  farms,  where  it  appeared  that  the  testator  bad  a  farm  composed  of  copyhoI|t 
and  freehold,  which^  he  had  let.  as  one  entire  aabject,  and  which  most  otherwise  be  di- 


(1)  Vide  Th*  PtopU  v.  BarrtU  ^  aU  1  Johns.  77.  Tkt  PeopU  v.  OleoU,  2  Johns.  Ca. 
801.     Th€  ataU  V.  Woodrt^,  2  Day  504. 

(a)  Cas.  Unp.  Talk  281.,  and  vide  L9rd  Mantfitii's  iccovat  of  the  aame^oaar  m  TVi- 
91MI  V.  Baih,,  t  Barr.  1480-1. 
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Tided  ;  ind  alio  by  thii,  that  he  had  charged  the  propeitjr  devked  bof  ond  the  annaal  in- 
eomeof  it,  anieaa  the  copyhold  were  ineladed.  And  that  thia  intent  wai  not  rebotied  by  a 
power  of  leaaing  for  21  yeara  given  to  all  the  tenants  for  life  ;  nor  by  power  to  the  trustees 
to  raise  portions  by  grants  of  long  terms  of  years.  4.  That  a  small  copyhold  distant  eight 
miles,  and  a  small  triBohold  20  miles  from  Sutton^  bnt  within  the  county  of  Ckesitrt  did 
not  pass  by  that  doTise,  botdid  pass  under  a  general  residoary  clause  to  another  daughter. 

IN  ejectment  for  copyhold  or  customary  lands,  part  of  which  are  locally 
situated  within  the  township  and  freehold  manor  or  repnted  manor  of  Sut- 
ton^ and  part  in  the  township  of  KeUleskulme,  without  the  manor  of  Sutton  ; 
all  of  which  copyhold  or  customary  lands  are  held  of  the  manor  and  for- 
est of  Macclesfield:  and  also  for  freehold  lands  in  the  parish  of  Northwich 
in  the  same  county,  and  not  within  either  of  the  said  manors ;  a  verdict  was 
taken  for  the  plaintifi^  at  the  trial  at  Chester^  subject  to  the  opinion  of  this 
Court  upon   the  following  case. 

tienry  lale-Earl  of  Faitconberg,  being  sei*?cd  in  fee  of  the  freehold  manor 
of  SiUton,  and  of  divers  freehold  lands  and  premises  within  the  manor;  and 
being  also  seised  in  fee  of  the  freehold  premises  in  Northwich  ;  and  being  en- 
titled in  fee  simple,  according  to  the  custom  of  the  said  manor  and  forest  of 
Macclesfield,  to  all  the  said  copyhold  or  customary  premises ;  which  several  free- 
.hold  and  co  whold  or  customary  premises  formed  the  whole  of  his  estate  in 
the^  county  of  Chester  :  and  being  also  seised  in  fee  of  divers  other  large  free- 
hold, but  no  copyhold,  estates,  in  the  counties  of  York,  Durhaniy  and  Mid 
dlesex:  and  having  no  male  issue,  but  having  three  daughters,  viz.  Lady 
Charlotte  Wijnn  Belasyse,  one  of  the  lessors  of  the  plaintiff,  Lady  Wombwell, 
wife  of  Sir' George  WombiveU  Bart.,  and  Elizabeth  Countess  of  Ltccan  one  of 
the  defendants  :  and  having  surrendered  all  his  copyhold  estates  to  the  uses 
of  his  will :  by  his  will  duly  executed,  dated  the  26th  of  November  1801, 
devised  certain,  freehold  estates  in  Yorkshire  and  Middlesex,  being  the  bulk 
of  the  property,  to  trustees  for  a  term  of  years,  in  trust  to  raise  and  pay  to 
Lady  C.  W,  nelasyse,  for  her  separate  use,  an  annuity  of  lOOOZ.  per  annum 
for  her  life;  remainder  to  heiself  for  life  ;  remainder  to  her  first  and  other 
sons  successively  in  tail ;  remainder  to  her  daughters,  as  tenants  in  common 
in  tail ;  with  divers  remainders  over.  And  also  devised  other  freehold  estates 
in  Yorkshire  and  Durham,  as  follows. — As  to  all  and  singular  the  manors  or 
reputed  manors  of  Yarm,  Old  Byland,  Over  Silton,  and  Lund,  and  all  my 
messuages,  j^rnu,  lands,  tenements,  and  hereditaments  whatsoever,  within  the 
precincts  or  territories  of  Yarm,  Old  Byland,  Over  Silton,  Nether  Silton,  Leek 
and  Lund,  in  the  North  Riding  of  the  county  of  York  and  Kenknoidle  and 
Copycrook  in  the  county  of  Durham,  with  their  respective  rights,  members 
and  appurtenances,  I  devise  the  same  unto  Lord  Viscount  Melbourne  and  Sir 
George  Wombwell  Bart,  their  executors,  &c.  for  99  years,  if  Lady  Anne 
WoniMaeU  shall  do  long  live ;  in  trust  out  of  the  rents  and  profits  of  the  said 
manors  and  hereditaments,  to  raise  6001.  per  ann.,  clear  of  all  deductions,  for 
Lady  Anne  WombweU,  for  her  separate  use,  &c. ;  remainder  to  the  said  Lady 
Anne  for  life;  with  divers  remainders  over.  And  also  devised  as  follows — 
As  to  all  and  singular  the  manor  or  reputed  manor  of  S\x\\jQn,  and  all  my  mes- 
suages, farms,  lands,  tenements,  and  hereditaments  whatsoever,  within  the 
precincts  or  territories  of  Sutton  in  the  county  of  Chester,  with  their  rights, 
members,  and  appurtenances,  I  give  and  devise  the  same  to  Lord  Viscount 
Mdboume  and  Sir  G.  W,  Bart,,  their  executors,  &c.  for  99  years;  if  Lady 
iMcan  shall  so  long  live  ;  in  trust  out  of  the  rents  and  profits  of  the  said  ma- 
nor, hereditaments  and  premises,  to  raise  and  pay  500Z.  per  ann.,  clear  of  all 
deductions,  to  Lady  Lucan  for  her  separate  u^e,  &c. ;  remaindefr  to  the  use  of 
Lady  Lucan  for  life ;  remainder  to  her  first  and  other  sons  by  the  Earl  of 
Lucan  successively  in  tail ;  remainder  to  her  daughter  as  tenants  in  common 
in  tail ;  and  divers  remaiiiders  over ;  and  the  ultimate  remainder,  as  to  the 
whole  of  the  said  estates,  to  the  use  of  the  testator's  own  right  heirs,  And 
the  testator  empowered  the  several  tenants  for  life,  male  or  female,  in  posses- 
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sion  and  ef  agei,  to  limit  6001.  per  ann.  for  life,  clear  of  all  deductions,  for  the 
use  of  any  pei^on  or  persons  with  whom  they  might  respectively  intermarry, 
to  be  charged  upon  the  said  manors  and  other  hereditaments  to  them  respec- 
tively devised,  and  secured  by  the  usual  powers  of  distress  and  entry,  Sec 
And  also  that  such  tenants  for  life  should  have  power  to  charge  all  or  any 
part  of  the  manors  and  other  hereditaments  to  them  respectively  devised  with 
portions  for  younfyer  children,  not  exceeding  24,000^.  for  the  younger  children 
of  Lady  C.  IF,  Bdasyse,  and  10,000Z.  respectively,  for  the  younger  children 
of  Lady  A.  Womhwell  and  Lady  Lucan^  «vith  interest  not  exceeding  5  per 
cent.,  &c.  And  for  this  purpose  to  limit  or  appoint  all  or  any  part  of  the 
hereditaments  so  to  be  charged  to  any  persons  for  any  term  of  years,  without 
impeachment  of  waste.  The  testator  also  directed  that  the  several  tenants  for 
life  should  have  power  to  limit  and  appoint  the  said  lands  and  other  here- 
ditaments, or  any  part  thereof,  with  their  appurtenances,  by  way  of  lease  or 
demise  for  any  term  or  number  of  years  not  exceeding  21  years  in  possession, 
at  the  best  rent,  &c.  And  also  gave  power  to  the  same  to  grant  building 
leases,  &c.  for  any  term  not  exceeding  99  years  in  possession>  at  the  best  rent, 
&c.  The  testator  also  directed  that  Lady  C.  W,  Belasyse^  and  the  several 
manors  and  hereditaments  first  limited  in  use  for  her  life,  with  remainder  to 
ker  first  and  other  sons,  and  daughters,  in  tail,  should  be  subject  to,  and  should 
actually  exoneiate  the  several  other  hereditaments,  manors,  and  premises  so 
as  aforesaid  originally  limited  in  use  to  Lady  A,  Womhwell  and  Lady  Lucan 
and  their  several  and  respective  sons  and  daughters  in  tail,  from  land  tal,  mo- 
4us,  rent,  fee-farm  rents,  prescript  rents,  curates*  stipends  or  salary,  and  pen- 
sions to  poor  widows,  and  all  such  other  incumbrances  as  were  then  actually 
charged  thereon  and  payable  by  him,  and  also  from  the  salary  of  the  receiver 
of  rent  of  th^  said  estate  devised  to  Lady  Lucan.  And  the  testator  devised  all 
the  rest,  residue,  and  remainder  of  his  real  and  personal  estates  whatsoever 
and  wheresoever,  except  those  he  held  on  mortgage  or  upon  any  trusts,  unto 
Lady  C.  *tF.  Belcuyse,  her  heirs,  6cc.  and  died  on  the  23d  of  March  1802. 
The  testator  was  not,  at  the  time  of  making  his  said  will,  seised  of  any  other 
real  estates  than  those  before  mentioned.  After  his  death  Lord  and  Lady 
Lucan  entered  into  and  continue  in  possession  of  all  the  freehold  and  copyhold 
premises,  for  which  this  ejectment  was  brought.  The  case  then  stated  tKe 
presentment  of  Earl  Fauconberg's  will  by  the  homage  at  the  manor  and  forest 
court  of  Ufacclesfield :  and  the  admission  of  Lord  Melbourne  and  Sir  Geo, 
Womhwell  to  the  said  copyhold  or  customary  premises  locally  situated  within 
the  township  and  freehold  manor  or  reputed  manor  of  Sutton,  and  also  to  the 
copyhold  or  customary  premises  situate  in  the  township  of  Kettttshulme,  to 
koldTor  99  years  if  Lady  Lucan  so  long  lived.  That  the  manor  of  Sutton^  and 
the  freehold  lands  situated  within  that  manor,  devised  to  the  defendants,  were 
at  the  time  of  making  the  will,  of  the  annual  value  of  800/.  and  upwards ; 
and  the  copyhold  or  customary  lands  at  Sutton  were  then  also  of  the  annual 
value  of  800Z.  and  upwards ;  and  that  the  freehold  lands  at  Northwick  were 
then  of  the  annual  value  of  \0L  ;  and  the  copyhold  or  customary  lands  at 
Kettleshidme  were  then  of  the  annual  value  of  39Z. :  and  that  one  modus  of 
4/.  per  annum,  payable  to  the  impropriator  of  the  parish  of  Pre^tbury,  cov- 
ers as  well  the  freehold  lands  at  Sutton,  as  7Q0  acres  of  the  copohold 
or  customary  lands  there.  Part  of  the  above-mentioned  copyhold  or 
customary  estates  at  Sutton  and  Kettleshulme  were  purchased  of  the  tes- 
tator's father,  Thomas  Lord  Favconberg  ;  and  they,  as  well  as  the  freehold 
estates  within  the  manor  of  Sutton,  were  enjoyed  by  the  testator  and 
his  father  during  their  respective  lives.  At  the  time  of  making  the  will 
one  John  Grimsditchhe\d  a  farm  at  Sutton  consisting  of  261  A.  2  H.  S  P.,  of 
d(  which  200  A.  24  R.  0  P.  are  freehold,  and  61  A.  1  R.  24  P.  are  customary 
or  copyhold  land,  under  a  lease  granted  to  him  by  the  testator  for  the  term  of 
21  years  from  Lady-day  1789  ;  but  since  the  testator's  death  John  Grimsditth 
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bas  surrendered  the  term  thereby  graDtbd.  KetUeAidmi  if  distaat  eight 
miles,  and  Narthtoich  is  distant  20  miles  from  the  extremity  of  the  manor  and 
township  of  Sutton.  The  lessors  of  ihe  plaintiff  were  previously  to  the  com« 
mencement  of  this  ejectment  duly  admitted  to  all  the  copyhold  premises  com- 
prised in  the  ejectment  at  the  manor  and  forest  court  o(  Jiaeolesfield.  There 
are  no  copyhold  lands  }ield  of  the  manor  of  Sutton.  The  question  for  the 
opinion  of  the  Court  was,  Whether  the  lessors  of  the  plaintiff  were  entitled 
to  recover  the  freehold  and  copyhold  estates,  or  anv  and  what  part  thereof  ? 
Benyon  for  the  plaintiff  The  question  principally  arises  on  the  dense  to 
trustees  for  the  benefit  of  Lady  Lucan  and  her  issue  of'*  all  and  singular  the 
^*  manor  or  reputed  manor  of  Sutton^  and  all  my  messuages,  farms,  lands, 
"  tenements,  and  hereditaments  whatsoever  wkhin  the  precmcts  or  territories 
"  of  Sutton,  in  the  county  of  Ckeslert  with  their  rights,  members,  and  appur- 
*^  tenances."  The  property  of  the  devisor  contended  by  the  defendants  to 
come  within  the  above  description  is,  1.  The  manor  of  Sutton,  and  a  free* 
hold  estate  within  that  manor  of  about  8001.  a-year.  2.  A  copyhold  estate 
of  the  same  value,  locally  situated  within  the  ambit  of  the  township  and 
manor  of  StUton,  though  no  part  of  that  manor,  but  parcel  of  the  manor  and 
forest  of  Macdegfidd.  3.  A  small  copyhold  at  KeftleMhtUme  within  the  manor 
and  forest  of  Macclesfield.  And,  4.  a  small  freehold  in  NorthwicK  not  within 
either  of  the  manors.  As  to  the  1st,  the  lessors  admit  that  the  manor  of  Sut^ 
ton  and  the  freehold  estate  within  that  manor  passed  ta  Lady  Lulan  under 
the  clause  above  mentioned.  2dly,  The  copyhold  estate  within  the  ambit  of 
Sutton,  but  parcel  of  the  manor  and  forest  of  MaecUsJidd,  did  not  pass  by  that 
clause ;  first,  because  it  is  not  "  vnthxn  the  precints  or  territories  •/  Sutton," 
by  which  must  be  understood  the  maTtor  of  Sutton  ;  an4  therefore  not  with- 
in the  description  of  the.  thing  devised.  If  it  had  been  said  "  within  the  pre- 
cincts and  territories  of  the  marun-  of  Sutton"  the  meaning  would  have  l^en 
clear  not  to  pass  this  copyhold,  which  is  no  nart  of  that  manor,  but  parcel  of 
the  manor  and  forest  of  Maedesjield ;  according  to  2  Roll.  Rep.  S36.  and  16 
Via.  Abr.  title  Manor,  C. ;  and  the  ambiguity  only  arises,  because  there  is 
a  township,  as  well  as  a  manor  of  Stctton  ;  but  in  no  part  of  the  will  does  the 
testator  allude  to  the  tiwmship  of  Sutton  by  name.  Under  this  description 
nothing  can  pass  within  the  arMt  of  Sutton,  which  is  not  also  within  the 
manor,  though  the  copyhold  was  occupied  conjoindy  with  the  freehold :  as  in 
Doe  V.  Greathead,  8  East,  91.  [Lt  Blanc,  J.  That  was  a  devise  of  lands 
confined  by  the  description  to  one  county,  which  was  jheld  not  to  include  oth- 
er lands  in  the  same  manor  which  were  in  another*  county.  [Lord 
Ellenborough,  C.  J.  The  testator  in  the  preceding  clause  of  his  will 
speaks  of  lands,  &c.  '*  within  the  precints  and  territories**  of  places  distinct 
from  the  manors  there  mentioned ;  which  shews  that  he  meant  someAing  un- 
connected with  manors.  Can  you  with  efiect  contend  that  the  copyhold 
within  the  ambit  of  StUton  did  not4)ass?]  There  is  another  reason  why 
this  dopyhold  did  not  pass  by  the  general  description  of  lands,  Sec.  because 
there  is  a  freehold  estate  to  answer  the  description  ;  in  wliich  caee  the  rule  of 
law,  as  laid  down  in  Rase  v.  Bartlett,  Cro  Car.  203,  in  respect  «f  leaaehold 
applies  ;  namely,  that  the  freehold  only  shall  pass  under  the  general  words 
lands,  &c.  And  th's^is  confirmed  in  JJndopp  v.  Eboratt,2  Bro.  Ch.  Cas.  188, 
and  in  Thompson  v.  Lawley{a) :  and  copyhold  is  of  less  interest  in  law  t^an 
leasehold.  [(jrose,3.  Where  the  intention  is  left  doubtful  upon  the  words 
ef  the  will,  that  argument  would  have  weight ;  but  not  where  there  is  an  ap- 
parent intention  to  pass  the  copyhold.  Lord  Ellenborough,  C.  J.  The  tes- 
tator never  once  mentions  copyholds  in  his  will  but  only  uses  general  words  : 
and  can  we  suppose  that  in  each  instiince  he  meant  to  separate  his  copyhold 

(a)  2  6of.^&  Pull.  SOS,  and  6  Ves.  jos.  476,  and  vide  ths  niM  qmstion  diwasMd  as 
to  oopjholdi  in  Doe  ▼.  Vernon^  7  Eait,  SO. 
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from  his  freehold  7  Does  it  not  appear  that  he  intended  erery  thing  to  pass 
within  the  ambit  of  Sutton  ?]  The  will  appears  to  have  been  drawn  by  one 
who  understood  the  legal  efiec^  of  words :  and  the  testator  gives  power  to  the 
trustees  to  limit  terms  ot  years  for  raisinjg;  portions ;  and  to  the  tenants  for 
life,  to  lease  for  21  years,  occ. ;  powers  which  are  inapplicable  to  copyholds. 
If  then  the  copyhold  did  not  pass  under  the  first  clause,  it  passed  to  the  les- 
sor in  fee  under  the  residuary  devise;  in  which  general  words  are  sufficient 
to  pass  copyhold  according  to  Doe  d.  Pate  v.  Damjt  Dougl.  716.  note.  pi.  12. 
Car  V.  Ellison,  3  Atk.  73,  and  Andrews  v.  Waller,  6  Yin.  Abr.  237.  Copy- 
hold, W.  e.  pi.  12  :  and  for  this  purpose  the  purrender  to  the  use  of  the  will 
was  necessary.  3dly  and  4thly,  As  to  the  small  copyhold  at  Kettleshnlme, 
and  the  small  freehold  in  Norihtnchy  it  is  clear  they  could  not  pass  by  the 
first  clause,  being  without  the  ambit  of  Sutton  ;  and  therefore  they  passed 
under  the  residuary  clause. 

Richardson^  contra;  The  most  material  question  is  upon  the  copyhold  with- 
in the  precinct  or  territory  of  Sutton  ;  which  description  cannot  be  confined, 
as  contended,  to  lands  within  the  manor  of  Sutton.  Lands  within  the  ambit 
of  one  manor  may  be  parcet  of  .another  nanor :  and  the  knowledge  of  that 
circumstance  in  the  particular  instance  by  the  testator  accounts  for  the  gen- 
erality of  the  description  of  the  lands,  as  lying  with  the  precinct  or  territory 
instead  of  saying  the  manor  of  Sutton.  And  this  is  the  stronger  as  he  had 
before  named  the  manor.  The  legal  import  of  any  place  described  by  name, 
without  more,  is  that  it  is  a  township,  but  it  is  said  next,  that  the  general 
words,  lands,  &:c»  in  the  first  clause,  there  being  freehold  to  answer  the  descrip- 
tion, will  not  pass  copyhold,  even  where  it  has  been  surrendered  to  the  use  of 
the  will :  but  the  cases  in  equity,  which  were  decisions  not  merely  on  equitable 
points,  but  on  questions  whether  the  legal  estate  passed,  shew  that  the  rule  is 
not  general ;  but  that  where  copyhold  has  been  surrendered  to  the  use  of  the 
will,  it  will  pass  as  well  as  freehold  by  general  words  :  as  Hasstewood  v.  Pope, 
3  P.  Wms.  322 ;  which  though  it  was  a  devise' for  payment  of  debts,  yet  the 
judgment  did  not  turn  on  that  consideration  :  and  Tendrill  v.  Smith,  2  Atk. 
85,  and  Goodwyn  v.  Goodwyn,  1  Yes«  226,  where  the  point  was  ruled  general- 
ly, upon  th#  words  .<*  messuages,  lands,  tenements,  and  hereditaments." 
In  addition  to  ^hich  the  nvill  in  question  has  the  word  farms.  In  Byas  v. 
Byas,  2  Yes.  164,  the  copyhold  was  held  not  to  pass  by  general  words 
only,  because  it  was  not  surrendered  to  the  use  of  the  will.  The  situation  of 
the  testator's  family,  the  locai  situation  of  this  property,  and  the  disposition  of 
the  rest  of  his  estate,  all  shew  his  intention  to  pass  the  copyhold  in  question 
by  the  general  words  used  to  Lady  Lucaj^.  He  had  three  daughters  and  no 
male  descendant :  to  the  eldest  he  gave  the  bulk  of  his  estates,  lying  in  York' 
shire,  and  the  property  in  Grosvenor  Square :  to  the  second,  a  considerable 
estate  in  Yorkshire,  lying  at  a  distance  from  the  former,  together  with  another 
estate  in  Durham  ;  to  Lady  Lucan,  his  other  daughter,  he  gave  his  estates  in 
CheMre,  containing  the  qnanor  of  Sutton, KnA  also  hh  farmylands,  6cc.  within 
the  precincts  or  territories  of  Sutton,  with  their  "  rights,  members,  and  appur- 
tenaOces."  The  subsequent  clauses,  charging  the  property  devised  to  the 
eldest  daughter  with  certain  payments  of  land  tax,  receiver's  salary,  ^c,  were 
evidently  mr  the  purpose  of  equalizing  this  distribution  a  little  more  in  favour 
of, the  younger  daughters  :  it  is  therefore  highly  improbable,  that  when  the 
testator  made  no  distinction  in  terms  between  his  freehold  and  copyhold, 
which  were  held  and  enjoyed  by  him  together  as  one  estate,  and  partly  leased 
together,  and  which  were  subject  to  the  same  modus  and  charges  ;  he  should 
still  have  meant  to  sever  the  copyhofd  from  the  freehold  in  favour  of  his  eldest 
daughter,  to  whom  he  had  before  given  the  bdlk  of  his  property  situated  at  a 
great  distance.,  3dly,  and  4tbty,  These  observations  will  in  part  apply  also  to 
the  two  small  farms,  in  the  vicinity  of  Sutton;  namely,  the  copyhold  at 
Kettleshulme,  8  miles  off,  of  the  annual  value  of  39Z.,  and  the  freehold  at 
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Northteich,  20  miles  off,  worth  191.  per  ann.:  which  might  be  considered  a« 
appurtenances  to  the  Sutton  estate,  and  would  certainly  be  included  with  it  in 
the  charge  of  the  receiver's  salary,  which  was  thrown  upon  the  property  de- 
vised to  the  eldest  daughter,  in  exoneration  of  that  devised  to  the  younger 
daughters.  In  Gro.  Eliz.  113,  a  devise  of  a  tenement,  tvitk  the  appurtenances^ 
in  which  H,  B.  dwelleth  in  ^ley^  was  held  to  pass  land  abpurtenant,  though 
it  were  out  of  Ebley,  [Lord  EUenborough,  There  is  nothing  stated  here  to 
shew  that  these  farms  were  enjoyed  as  appurtenant  to  the  property  in  Sntton  ; 
one  was  8,  and  the  other  20  miles  apart  from  it.  The  property  devised  to  Lady 
Lucan^s  trustees  may  not  possibly  be  sufficient,  withput  these  farms,  to  defray 
the  contingent  charges  upon  it,  which  are  500^.  a-year  clear  of  all  deductions 
for  herself,  the  like  annuity  for  her  husband,  and  10,000/.  for  younger  children, 
with  interest  at  5  per  cent.  [Le  Blanc,  J.  The  intention  of  the  testator  to 
include  these  farms  may  be  probable  enough ;  but  the  difficulty  is  to  find  any 
words  in  the  will  capable  of  carrying  them.] 

Benyon  in  reply,  as  to  the  great  copyhold  in  Sutton,  (to  which  alone  his 
attention  was  called  by  what  had  fallen  from  the  Coort)  observed  with  respect 
to  the  cases  in  equity,  where  general  words  had  been  held  to  carry  copyhold, 
that  they  turned  either  upon  devises  in  favour  of  creditors  ;  or  upon  questions 
between  heir  and  devisee,  where  when  the  heir  elected  to  take  something  de- 
vised to  him  under  the  will,  a  court  of  equity  would  oblige  him  to  conform 
to  the  general  directions  of  the  will  in  favour  of  the  other  devisees.  Hazlc' 
wood  V.  Pope^  3  P.  Wms.  322,  was  a  devise  in  favour  of  creditors ;  in  which 
case,  a  surrender  shall  be  supplied.  But  in  Lindopp  v.  E^rall^S  Bro.  Chan. 
Gas.  189,  Lord  Chancellor  would  not  supply  a  surrender  even  in  favour  of  a  child 
which  was  otherwise  provided  for.  It  does  not  appear  how  the  question  arose 
in  Tendril  v.  Smithy  2  Atk.  85 ;  but  the  generality  of  the  proposition  there 
said  to  be  laid  down  is  against  the  whole  current  of  authorities.  And  in 
Goodwyn  v.  (xoodwyn,  1  Ves.  226,  there  were  introductory  words,  shewing  a 
general  intention  in  the  testator  to  pass  all  his  estate.  No  inference  can  arise 
of  such  an  intention  here  in  favour  of  Lady  Latcan  from  the  surrender  to  the 
use  of  the  will,  because  that  was  necessary  to  pass  the  copyhold  by  the  re- 
siduary  devise.  Nor  can  it  arise  from  the  charge  on  Lady  C,  W.  Belasyse  to 
pay  the  salary  of  the  receiver  for  Lady  Lucan  ;  for  it  do€;s  not  follow  from 
Xhepce  that  all  the  property  in  Cheshire  was  to  pass  to  the  latter.  Then  the 
power  of  leasing,  &c.  affords  a  much  stronger  argument  against  ihe  testator's 
intention  to  pass  the  copyhold  by  the  first  clause,  than  that  derived  from  the 
▼alue  of  the  estate  devised  to  Lady  Lucan  in  support  of  such  intention  :  for 
the  chargear  need  not  all  be  laid  on  at  once. 

Lord  Ellenborough,  C.  J.  Sufficient  appears  upon  the  face  of  the  will 
to  satisfy  me,  without  doubt,  of  the  intention  of  the  testator  to  give  to  Lady 
Lucan  the  copyhold  within  the  township. of  Sutton.  The  testator  was  seised 
of  three  principal  estates,  partly  freehold,  partly  copyhold  ;  and  had  three 
daughters  :  and  having  surrendered  his  copyholds  to  the  use  of  his  will,  he 
devised  the  bulk  of  his  property  lying  in  the  North  Riding  of  Yorkshire,  to- 
gether with  what  he  had  in  Middlesex,  to  Lady  Charlotte.  Another  estate  in 
the  North  Riding  at  a  distance  from  the  first  mentioned,  together  with  that 
in  Durham,  he  devised  to  Ladv  Anne.  He  had  a  third  estate  in  Cheshire, 
the  principal  part  of  which  is  m  SuttoTi,  and  the  rest  consisted  of  two  detach- 
ed small  farms,  the  one  eight,  the  other  20  miles  from  Sutton  ;  and  he  devis- 
ed to  Lady  Lucan  and  her  family  ''  all  and  singular  the  manor  or  reputed 
'*  manor  of  Sviton,  and  all  my  messuages,  farms,  lands,  tenements  and  here- 
"  ditaments  whatsoever  within  the  predruis  or  territories  of  Sutton  in  the 
"  county  of  Chester,  with  their  rights,  members,  and  appurtenances."  The 
**  principal  question  is,  whether  the  copyhold  within  the  township,  but  not  par- 
cel of  the  manor  of  Sutton,  passed  by  this  devise  to  Lady  Lucan  ?  For  if 
not,  the  testator  having  given  to  Lady  Charlotte  all  the  rest  and  residue  of 
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his  real  estates,  it  is  clear  that  the  residuary  clause  would  carry  every  thing, 
copyhold  as  vrell  as  freehold,  which  he  had  not  before  devised.    In  constru- 
ing the  devise  in  question  I  shall  proceed  merely  on  the  testator's  intention  as 
I  collect  it  from  the  face  of  the  will ;  for  I  am  afraid  to  look  at  any  argument 
of  intention  to  be  derived  from  the  surrender  to  the  use  of  his  will;  though 
perhaps  it  may  be  proper  to  be  regarded  even  in  this  Court,  as  it  certainly 
would  be  in  another  Court :  but  it  is  not  necessary  for  me  to  give  any  opin- 
ion upon  that  point :  for  I  profess  to  determine  this  case  upon  the  intention,  as 
collected  from  the  words  of  the  will  only.     The  words  of  the  clause  are  gen- 
eral, and  whatever  those  words  may  legally  comprehend  is,  and  was,  I  think, 
meaAt  to  be  given  to  Lady  Lucan.     First,  he  gives  her  his  manor  or  reputed 
manor  of  Sutton,    Then  he  gives  her  all  his  messuages,  farms,  lands,  tene- 
ments, and  hereditaments  whatsoever,  not  within  the  manor,  but  vfithin  the 
precincts  or  territories  of  Sutton.     If  the  words  "  lands,  tenements,  and  here- 
ditaments" only  had  been  used,  I  admit  that  they  would  be  confined  to  that 
which  has  been  construed  to  be  the  natural  and  legal  sense  of  those  words ; 
namely  freehold,  if  the  intention  of  the  will  could  be  satisfied  by  applying 
them  to  freehold  only:  but  if  the  intention  of  the  testator  could  not  be  sat- 
isfied without  extending  the  words  to  copyhold,  then  they  would  comprehend 
both.     Here,  however,  there  are  other  words ;  ''farms"  *'  with  their  appur- 
tenances."   Why.  may  not  farms  include  copyhold  as  well  as  freehold  ?     But 
out  of  all  the  words  used  I  would  look  to  see  what  must  have  been  the  inten- 
tion of  the  testator.     Upon  a  freehold  estate  of  8O0L  a-year,  it  must  be  con- 
tended by  the  plaintiff's  counsel,  that  the  testator  meant  to  charge  6001, 
a-year  for  the  separate  use  of  Lady  Lucan,  and  500^.  a-year  interest  for 
younger  children's  portions,  without  looking  to  the  contingent  additional 
charge  of  6O01.  for  her  husband.    The  fund  would  then  be  short  and  defec- 
tive for  the  purposes  which  he  had  directly  in  his  contemplation.     Can  such 
an  intention  then  be  reasonably  imputed  to  the  testator,  and  from  what  words 
of  the  will  are  we  to  collect  it  ?  The  words  used  are  general ;  the  word 
farms,  at  least,  would  include  copyhold  as  well  as  freehold ;  and  I  should 
think  that  even  lands,  tenements,  and  hereditaments  might  include  both,  if 
such  a  construction  were  necessary  to  g\ye  effect  to  the  apparent  intention  of 
the  testator;  and  here  his  intention,  as  it  appears  from  the  charges  which  he 
has  laid  upon  the  property  devised  to  Lady  Luean^s  trustees,  cannot  be  sat- 
isfied without  giving  tne  word  farms  at  least  this  interpretation.     Then  I  see 
no  ground  for  restraining  the  sense  of  the  general  words, "  within  the  pre^ 
cincts  and  territories  of  Sutton,"  to  the  manor  of  Sutton.    The  contrary  in- 
tention is,  I  think,  to  be  collected  from  the  testator's  first  mentioning  the  ma- 
nor  of  Sutton,  and  then  extending  his  description  of  the  property  devised  to 
all  his  messuages,  farms,  lands,  £c.  within  the  precinct  or  territories  of  Sut* 
ton.    And  this  is  confirmed  by  the  former  clause  of  devise  to  Lady  Anfie, 
where,  after  mentioning  certain  manors  by  name,  he  goes  on  to  descnbe  other 
messuages,  farms,  lands,  &c.  within  the  prednets  or  territories  of  places  not 
coming  within  the  description  of  the  manors  before  mentioned.     Therefore, 
construing  one  part  of  the  will  by  the  other.  It  appears  to  me  that  the  descrip- 
tion of  the  manor  of  Sutton  does  not  over-ride  the  whole  clause,  but  that  by 
the  precincts  and  territories  of  Sutton  in  the  latter  part  of  it,  the  testator 
meant  the  toumship  of  Sutton,    Founding  my  opinion,  therefore,  upon  the 
apparent  intention  of  the  testator  as  I  collect  it  trom  the  words  of  the  will, 
coupled  with  the  facts  of  the  case  to  which  those  words  apply,  I  think  that 
the  copyhold  within  the  township  of  Sutton  passed  by  the  clause  in  question 
to  Laay  Lucan,    But  the  two  small  farms,  the  one  copyhold,  the  other  free- 
hold, lying  out  of  Sutton,  will  pass  by  the  residuary  clause;  not  being  com- 
prised within  any  of  the  words  of  description  of  the  prior  clause.     I  lay  no 
stress  on  the  subsequent  clause  respecting  the  charge  of  the  receiver*s  salary, 
or  the  modus  which  covers  the  copyhold  as  well  as  freehold  land  in  Sutton. 
Vol.  V.  29 
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Gbosb,  J.  Both  from  the  words  of  the  deTne  end  from  the  apparent  la- 
teation  of  the  testator  on  the  whole  of  the  will,  I  think  that  the  copyhold  in 
Sutton  passed  to  Lady  Lucan*s  trustees ;  and  that  the  other  small  estates  oat 
of  Sutton  passed  hy  the  residuary  clause.  I  do'  not  rely  on  the  surrender  to 
the  use  of  the  will :  though  I  think  it  would  be  extraordinary  if  that  were 
to  pass  copyholds  to  the  lessors  of  the  plaintiff,  and  not  the  copyhold  in  Sut- 
tan  to  the  defendants.  But  here  are  words  large  enough  to  comprehend  the 
copyhold  as  well  as  freehold  in  Sutton^  namely,  messuages,  farnu^  lands,  &c. 
within  the  precincts  and  territories  of  Sutton^'  and  the  intention  to  pass  the 
copyhold  there  is  quite  clear  for  the  reasons  which  my  Lord  has  stated,  and 
which  it  is  not  necessary  to  repeat.  And  though  it  has' been  argued  from  au- 
thorities, that  general  words  in  a  will  shall  not  be  construed  to  carry  copy- 
hold where  there  is  freehold  to  satisfy  them  under  the  same  description ;  yet 
that  must  be  understood  of  cases  where  there  is  no  apparent  intention  to  pass 
the  copyhold  ;  which  is  clearly  otherwise  in  the  present  case. 

4je  Slang,  J.  As  to  the  small  copyhold  and  small  freehold  lying  out  of 
Sutton,  whatever  one's  belief  may  be  as  to  the  testator's  intention  to  devise 
them  to  Lady  Lucan,  they  cannot  pass  to  her,  because  there  are  no  words  suf- 
ficient to  include  them,  but  as  to  the  copyhold  within  the  township  of  Sut* 
ton,  the  situation  of  the  testator  in  respect  of  this  property  is  fit  to  oe  consi- 
dered. He  had  surrendered  his  copyholds  to  the  use  of  his  will ;  and,  so  far, 
they  were  devisable  property.  He  had  let  a  considerable  part  of  the  copyhold 
in  Sutton,  together  with  the  freehold  there,  to  a  farmer ;  and  therefore  he 
Was  at  the  time  of  making  his  will  possessed  of  a  farm  in  Sutton,  consisting 
of  both  copyhold  and  freehold,  let  for  21  years.  So  circumstanced  he  devises 
to  Lady  Luean  his  manor  of  Sutton,  and  all  his  messuages,  farms,  lands, 
within  the  precincts  and  territories  of  Sutton,  with  their  rights,  members,  and 
appurtenances.  Now  taking  it  for  granted,  for  the  present,  that  a  devise,  sim- 
ply, of  lands,  tenements,  and  hereditaments,  where  there  is  freehold  to  answer 
the  description,  will  not  pass  copyhold ;  yet  the  question  is,  Whether  the 
Court  do  not  see  a  manifest  intention  of  the  testator  in  this  case  to  passi  the 
copyhold  in  Sutton  f  First,  he  gives  to  Lady  Lucan  the  manor  of  Sutton  ; 
and  then  he  gives  all  his  messuage,  farms,  lands,  &c.  within  the  jrredncts 
and  territories  of  Sutton,  not  saying  within  the  manor,  &c.  We  must  there- 
fore take  it,  that  by  the  change  of  expression  he  meant  something  more  than 
the  manor,  which  must  be  the  township  of  Sutton,  In  addition  to  that  I  can- 
not but  think  that  when,  having  a  farm  consisting  of  freehold  and  -copyhold, 
which  latter  was  within  tbe  township,  but  not  within  the  manor  of  Sutton^  he 
gives  all  his  forms  and  knds,  &c.  in  Sutton,  he  must  have  meant  to  pass  both 
the  copyhold  and  freehold  lands  within  Sutton.  Then  again  when  it  is  con- 
sidered that  he  had  only  freehold  in  Sutton  to  the  amount  of  8002.  per  annum, 
I  cannot  think  that  he  meant  to  devise  that  alone,  limited  too  as  it  is  in  strict 
settlement,  when  he  lays  such  large  charges  upon  it ;  500/.  a-year  to  Lady 
Lucan,  and  10,000/.  for  younger  children,  with  power  to  her  to  charge  the  es- 
tates with  500/.  per  annum  for  her  husband.  The  amount  of  these  charges 
afford  a  strong  argument,  when  we  are  considering  the  intention  of  tbe  testa* 
tor,  to  shew  that  he  meant  to  include  the  copyhold  as  well  as  freehold  in 
Sutton. 

Baylst,  J.  If  it  had  been  necessary  to  decide  whether  the  general  words^ 
**  lands,  tenements,  and  hereditaments,"  would  pass  copyhold  as  well  as  free^ 
hold,  without  other  circumstances  to  shew  an  intention  to  include  both,  I 
should  have  desired  time  to  look  into  the  authorities ;  but  I  think  there  are 
circumstances  in  this  case  which  clearly  evince  such  an  intention.  For,  first, 
the  testator  had  an  undivided  farm,  consisting  of  freehold  and  copyhold  ;  and 
if  he  did  not  mean  to  pass  both,  it  mast  be  divided.  Therefore  when  he  uses 
the  word  yarm,  .which  applies  to  the  entire  subject,  it  raises  a  presumption  that 
he  did  not  mean  to  divide  it    Then  the  charges  which  he  has  hud  upon  the 
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property  densed  would  be  greater  than  the  amount  of  the  freehold  alone  ; 
which  18  another  circumstance  to  shew  his  intention  to  include  the  copyhold 
in  SuUoH.  As  to '  the  smaller  estates  of  copyhold  and  freehold  lying  out  of 
SuiioHj  there  are  no  sufficient  words  to  pass  them  to  Lady  Lucan,  and  there- 
fore they  will  pass  to  the  lessors  under  the  residuary  clause. 

Postea  to  the  Lessors  of  the  Plain- 
tiff as  to  the  small  freehold  and 
small  copyhold  estate  out  of  Sut^ 
tan  ;  ancf  to  the  Defendant  as  to 
the  rest  of  the  property. 


The  King  v.  Young. 

9  Eait,  466.    May  26,  1808, 


It  do^  not  appear  that  the  freemen  aod  livery  men  of  London  are  exempted  from  being  im« 
preised  for  the  sea  lernce,  if  in  other  reapecu  fitiabjeota  for  that  lerrice. 

G ARROW  moved  for  a  writ  of  haheoi  corpus  to  bring  up  the  defendant,  a 
waterman  and  lighterman  on  the  Thamett  who  had  been  impressed,  for  the 
purpose  of  his  discharge ;  on  affidavits  stating  that  he  was  a  freeman  and  liv- 
ery man  of  the  city  of  Lmdon^  and  as  such  claimed  to  be  exempted  from  be- 
ing impressed  by  reason  of  certain  charters  of  Ed.  2.  and  Ed.  3.,  confirmed 
by  act  of  parliament  and  by  the  usage,  in  that  behalf.  And  he  referred  to  the 
instance  of  one  MtUachip^  a  freeman  and  livery*  man  of  London^  who  having 
been  impressed  in  1777,  applied  for  a  writ  of  haJbeoi  corpus  for  his  dischaim 
on  the  ground  of  his  privilege ;  and  pending  the  inquiry,  was  discharged  by 
order  of  the  admiralty.  And  upon  a  similar  application  to  the  Court  of  G. 
B.  in  1792,  from  another  livery  man  who  had  been  impressed,  a  similar  re- 
sult took  place. 

The  Courts  however,  after  hearing  those  parts  of  the  charters  read  which 
were  referred  to  in  the  affidavits,  and  which  certainly  did  not  contain  any  ex- 
emption from  the  service  in  question  in  distinct  terms,  but  rather  seemed  to 
refer  to  an  exemption  of  the  citizens  in  those  times  from  being  drawn  out  by 
the  King  to  serve  as  soldiers  extra  ewitatem^  refused  the  writ :  Lord  EBnt- 
korough  C.  J.  saying,  that  there  did  not  appear  to  be  any  foundation  for  the 
exemption  claimed  from  a  service,  which  this  description  of  persons  in  every 
part  of  the  country  were  equally  bound  to  give  in  their  avocation  for  the  de- 
fence of  the  realm^  when  necessity  called  for  it. 

Rule  denied. 


The    King    v.   The    Sheriff  of  Surry,  in  the  Cause  of 
Morris  v.  Duffield. 

9  East,  467.    May  25,  1808. 

Where  the  rale  for  ao  attachment  apinit  the  aheriff  for  not  brtnsing  in  the  body  waa  obtain- 
ed on  the  1 1th  of  Ftbruary^  which  atuchment  waa  retnraabTe  en  the  4th  of  May  ;  and 
the  plaintiff  did  not  istoe  the  attachment  till  the  Sd  of  Mav^  and  in  the  mean  time  the  de- 
fendant became  bankrupt  on  the  19th  of  March^  by  which  meana  the  aheriff  lott  hia  op- 
portunity of  paying  tie  debt,  and  proTing  itander  the  commiaaion;  the^  attachment  waa  let 
aaide  for  aacb  laehea. 

THE  action  was  by  original,  and  the  special  capias  issaed  on  the  2l9t  of 
January  last,  returnable  on  the  first  return  of  Hilary  term,  and  indorsed  for 
boil  81/.,  on  which  the  defendant  was  arrested  and  gave  a  bail-bond.  And  on 
the  2d  of  February s  notice  of  bail  above  was  given,  and  exception  taken  on 
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the  3d,  and  a  rule  on  the  sheriflT  to  bring  in  the  body  served  on  the  same  day« 
which  expired  on  the  9th  ;  and  the  bail  not  having  justified,  the  rale  for  an 
attachment  was  obtained  on  the  11th  February;  but  the  attachment  not  being 
returnable  till  the  first  day  of  EaHer  term  (the  4th  of  Afoy,)  it  was  not  issued 
till  the  day  before.  In  the  mean  time,  the  defendant  in  the  action  became 
bankrupt  on  the  19th  of  Marchy  and  on  the  Slst  of  AptU  surrendered  in  dis- 
char^^fe  of  his  bail.  Whereupon  in  this  term  Marryatt,  on  behalf  of  the 
sheriff,  obtained  a  rule  nut  for  setting  aside  the  attachment,  upon  the  ground 
of  the  delay  in  issuing  it,  whereby  he  was  prevented,  as  it  was  sworn,  from 
proving  the  debt  under  the  commission,  as  he  might  have  done  if  the  attach- 
ment had  issued  before  the  bankruptcy. 

Jervis  and  Lawes  shewed  cause  against  setting  aside  the  attachment ;  and 
said  that  there  was  no  rule  of  practice  requiring  a  party  to  issue  his  writ  of 
attachment  against  the  sheriff  immediately  after  it  is  obtained :  and  here  the 
action  being  by  original,  the  attachment  could  not  be  made  returnable  before 
the  first  return  of  this  term  ;  before  which  time  it  was  issued.  In  Rex  v. 
The  Sheriff  of  Surry^  7  Term  Rep.  452,  there  was  a  delay  of  several  terms 
in  issuing  the  attachment  against  the  sheriff,  which  was  afterwards  set  aside. 
In  Rex  v.Perring,  3  Bos.  &  Pull.  151,  the  rule  for  the  attachment  was  ob- 
tained on  the  19th  of  November,  and  the  attachment  was  not  sued  out  till  the 
9th  of  March  following;  and  the  Court  of  C.  B.  held  that  to  be  too  late. 
But  the  practice  of  the  two  courts  diflfer  in  these  cases  :  for  in  C.  B.,  though 
the  rule  to  bring  in  the  body  has  expired,  yet  if  the  defendant  justify  his  bail 
before  the  attachment  against  the  sheriff  be  moved  for,  it  is  in  time  to  prevent 
it :  Thorold  v.  Fisher,  1  H.  Blac.  9 :  but  in  this  court,  if  the  sheriff  be  once  in 
contempt  for  not  bringing  in  the  body,  it  is  not  purged  by  the  defendant  after- 
wards surrendering,  though  before  the  attachment  be  moved  for,  Rex  v.  Sheriff 
of  Middlesex,  8  Term  Rep.  29. 

Lord  Ellenboroitgh,  C.  J.  There  is  no  occasion  to  lay  down  any  general 
rule  with  respect  to  the  lapse  of  time  which  shall  be  deemed  sufficient  to  dis- 
charge the  sheriff  from  the  attachment  in  these  cases ;  but  certainly  80  days 
exclusive  is  a  long  time  to  lie  by  after  the  narty  is  armed  with  the  process  of 
the  court  against  the  sheriff:  and  here  in  the  mean  time  an  important  change 
of  circumstances  has  taken  place  by  the  bankruptcy  of  the  defendant.  If 
there  be  no  established  practice  of  this  court  in  such  cases,  there  is  at  least  a 
rule  of  right  reason  and  justice  which  ought  to  be  applied  to  the  case  before 
us ;  that  if  a  party  has  a  right  to  enforce  payment  of  his  debt  against  the 
sherifi,  he  must  pursue  it  within  a  reasonable  time,  and  not  lie  by  so  long  as 
that  by  his  laches  the  sheriff  shall  be  deprived  of  his  remedy  over  against  the 
debtor.  The  mere  time  which  elapsed  in  this  case  before  the  attachment  was 
sued  out  does  not  very  much  fall  short  of  what  occurred  in  The  King  v.  Per* 
ring :  there  it  was  109,  and  here  it  is  80  days ;  and  here  the  defendant's 
bankruptcy  has  intervened. 
'  Per  Curiam^  Rule  absolute. 


The  King  v.  Richardson. 

9  Eait,  46S.    May  27,  1808. 

The  slat  82  6.  8.  c.  68.  i.  1,  enabling  defendants  in  ouo  toarranto  to  plead  double,  ia,  aa 
weU  aa  the  ataL  9  Ann.  c.  20.,  confinea  to  corporate  officers. 

AN  information  in  nature  of  a  quo  toarranto  having  been  filed  against  this 
defendant*  Co  shew  by  what  authority  he  claimed  to  be  portreeve(a)  of  the 

(a)  Tide  JUm  ▼.  MHn^  8  Tenn  Rep.  596. 
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boioagh  of  Penryn  ia  Comwallf  he  obtained  a  rule  for  plending  double : 
whereupon, 

Burraugh  moved,  on  a  former  day,  to  discharge  that  rule ;  stating  that  this 
was  a  borough  by  prescription,  sending  members  to  Parliament,  of  which  the 
portreetre  was  the  returning  officer,  and  elected  at  a  prescriptive  court  leet ; 
bu€  not  being  a  corporate  officer,  be  contended  that  the  defendant  was  not 
within  the  stat.  9  Ann.  c.  20,  allowing  double  pleading  by  leave  of  the  Court ; 
which  sULtute  had  been  often  held,  particularly  in  Bex  v.  WaUut  6  Term  Rep, 
375,  where  all  the  prior  cases  were  considered,  to  be  confined  to  corporate 
officers ;  and  consequently,  that  he  was  not  within  the  stat.  32  Geo.  3.  c.  68. 
s.  I,  which  was  made  in  pari  materia  with  the  former  act,  and  merely  limited 
the  time  for  prosecuting  such  informations,  and  must  therefore  receive  the 
same  construction  in  this  respect. 

The  Attorney-General  and  Dampiery  contra,  on  shewing  cause,  endeavour- 
ed to  distinguish  this  from  the  case  of  The  King  v.  Wallist  because  the  office 
in  question  there  was  constable  of  Birmingham,  which  is  no  borough,  not 
^nds  members  to  Parliament  as  the  borough  of  Penryn  does,  which  properly 
constitutes  it  a  borough  ;  and  also  from  a  late  case  of  The  King  v.  Bingham^ 
where  the  double  plea  was  disallowed  by  Lawrence^  J.  in  Court,  in  the  case 
of  the  principal  common  law  officer  of  Gotport,  which  is  not  a  borough  send- 
ing members  to  Parliament.  The  words  of  the  statute  of  Anne  extend  as 
well  to  ojfices  and  franchises  in  boroughs  as  in  corporations,  and  portreeves  of 
boroughs  are  expressly  named  amongst  other  officers.  It  is  sufficient,  therefore, 
to  bring  the  case  within  the  act,  that  the  defendant,  the  portreeve,  claims 
an  office  w  franchise  within  a  borough.  The  same  reason  also  holds  be- 
tween corporations  and  boroughs  sending  members  to  Parliament ;  and  both 
were  plainly  within  the  view  of  the  Legislature  when  they  passed  the  act  of 
the  32  Geo.  3.  which  has  in  substance  the  same  words  as  the  former  law,  and 
ought  to  be  construed  favourably  in  advancement  of  the  freedom  of  election 
and  the  quiet  and  good  order  of  boroughs,  as  well  as  of  towns  corporate,  both 
of  which  are  named.  But  if  a  prescriptive  borough  be  held  not  to  be  with'n 
the  meaning  of  the  clause  so  far  as  respects  the  pleading  double,  neither  will 
it  be  within  it  in  respect  of  the  limitation  of  six  years  for  filipg  informations  in 
oature  of  quo  warranto  against  borough  officers,  which  will  very  much 
abridge  the  benefit  of  the  act. 

Lord  Ellsnbobovoh,  C.  J.  The  two  acts  being  in  pari  materia,  the  one 
Collowing  the  other  almost  verbatim  in  this  respect,  the  construction  of  the 
one  must  govern  the  other :  and  then  the  case  of  the  King  v.  Wallis  is  in 
point,  that  the  construction  is  to  be  confined  to  corporate  offices. 

Per  Curiam,  The  rule  for  pleading 

double  discharge. 


Chambers  v.  Donaldson  and  Others. 

9  EMt  471.    May  27,  1808. 

A  feme  covert  living  apart  from  her  hasband  under  i^ntenoe  of  teparation  with  alimonv  al* 
lowed  p§tuUnte  liU  in  the  eccleaiaatical  coart,  having  brooibt  treapaaa  in  the  name  or  her 
hoaband  afainat  wroogdoen  for  breaking  and  entering  her  bonae  and  taking  her  goods,  the 
Conrt  refuted,  on  the  application  of  locb  defendanti,  to  itay  the  action,  though  supported 
by  an  affidavit  of  the  hoaband  (who  had  not  released  the  action,  nor  applied  to  be  indem- 
nified against  the  risk  of  costs)  that  the  action  waa  brought  without  his  authority. 

THE  plaintiff's  wife  was  living  apart  from  him,  under  a  sentence  of  sepa- 
ration, with  alimony  allowed,  pendente  lite,  in  the  ecclesiastical  court :  and 
during  that  time,  the  defendants  broke  and  entered  her  house  and  took  away 
her  goods ;  for  which  an  action  of  trespass  was  brought  by  her  in  her  hus- 
band's name,  as  for  breaking  and  entering  his  house  and  taking  his  goods : 
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on  which  the  defendants  obtained  a  rale  mn  for  staying  the  proceedings,  and 
making  the  plaintiflPs  attorney  pay  the  eosts,  upon  an  affidavit,  amongst  othr 
ers,  of  the  husband  himself,  the  nominal  plaintiff,  stating  that  the  action  hsA 
been  commenced  in  his  name  without  his  authority :  against  which  mle. 

Marryat  now  shewed  caose,  disclosing  the  real  circumstances  of  the  case 
as  above  stated ;  and  observed  that  the  plaintiff  had  not  released  the  action, 
as  he  might  have  done,  without  lending  his  aid  to  the  present  application  : 
but  which  he  refrained  from  doing,  because  it  would  be  in  fraud  of  tne  decree 
of  the' ecclesiastical  court,  which  would  make  him  indemnify  the  wife  for  her 
loss  by  his  act«  Neither  did  he  apply  to  this  Court  to  be  indemnified  against 
any  claim  upon  him  for  costs  in  case  the  action  did  not  succeed;  which  the 
court  would  of  course  have  directed  to  be  done,  and  which  the  j^intiff  *s  at- 
torney was  ready  to  have  done:  and  therefore  he  concluded  that  the  Court 
would  not  interfere  in  this  sumitiary  way,  against  the  justice  of  the  case,  there- 
by leaving  the  wife  without  any  protection  against  wrongdoers. 

Bkhardsont  contra,  urged  that  the  action  ought  not  to  have  been  brought  in 
the  husband's  name,  which  exposed  him  to  the  neril  of  costs,  at  least  without 
previous  application  to  him  for  that  purpose,  and  tender  of  a  sufficient  indem- 
nity. 

Lord  Ellbnborough,  C.  J.  It  is  very  evident  that  this  application  cannot 
be  made  on  the  nart.  of  the  husband,  the  plaintiff  on  the  record ;  for  if  he  do 
not  choose  that  tne  action  should  proceed^  he  has  a  remedy  in  his  own  hand, 
without  this  application,  by  releasing  it;  and  if  the  attorney  who  saed  out  the 
writ  had  behaved  ill  in  so  doing,  the  husband  might  have  applied  against  him 
for  such  misconduct ;  or  if  the  subject  of  the  complaint  were  only  that  the 
husband  Was  made  liable  to  the  risk  of  costs  without  his  consent,  we  should 
have  taken  care,  upon  a  proper  application,  to  have  secured  his  indemnity. 
But  it  is  evident  that  this  is  an  application  by  the  defendants,  colluding  with 
the  husband,  to  protect  their  own  wrong,  by  defeating  the  action  in  the  only 
form  in  which,  under  the  unfortunate  circumstances  of  the  case,  the  wifexan 
protect  herselfti) ;  and  we  will  not  lend  our  discretionary  aid  to  the  defend- 
ants to  divert  those  legal  forms,  which  are  framed  for  the  furtherance  of  jus- 
tice, to  the  purpose  of  defeating  iL 

Per  Curiam,  Rule  discharged. 


Amey  v.  Long. 

[S.  C.  at  Nisi  Frius,  1  Campb.  14.] 

9East,  47S.    May  28, 1808. 

The  writ  of  t/^patna  ducn  Ueum  it  ofeompvlMry  oblintioB  on  a  wimen  te  prodaee  ptpem 
theraby  demanded  which  he  baa  in  bia  poaaeasioo,  and  which  he  baa  no  kwfol  or  reaaona- 
ble  eicnae  for  withholdiof  ;  of  the  validity  of  which  eiCQaethe  Coart,  and  not  the  witneaa, 
b  to  judge.  Aod  in  an  action  against  a  aberiff 'a  bailiff,  for  disobejrng  aooh  writ,  who  hav- 
ing been  aobponaed,  in  a  former  action  by  the  plaintiff  againat  another,  to  produce  the 
warrant  under  which  be  acted,  bad  neglected  to  to  do,  whereby  the  plaintiff  wa«nonanited, 
Aia.  ability  to  produce  the  warrant  and  hit  want  of  jnat  excnae  for  not  producing  it,  are  aafi* 
(ficiently  alleged  by  stating,  that  he  could  and  might  in  obedience  to  the  said  wnt  of  «ii^|mb- 
iia  have  produced  at  the  trial  the  said  warrant,  and  that  be  bad  no  lawfbl  or  reasonable  ei- 
(onse  or  impediment  to  the  contrary. 

THIS  was  an  action  on  the  case,  in  which  the  declaration  stated  that 
the  plaintiflT,  in  Michaelmas  term  47  Geo.  3.  in  the  Court  of  K.  B.  implead- 
ed one  K  Smith  in  a  plea  of  trespass  on  the  case  to  the  phintiff 's  damage 
of  6ML ;  and  such  proceedings  were  thereupon  had,  that  afterwards,  on 
the  2i  of  December  1806,  at  the  sittings  at    Nisi  Prvus  at  Westmimttr 

(1)  Vile  Bogg4  V.  Frier  4r  a/.  II  East  $Oll  aad  tha  editor's  note  to  that  eaae,  p.  804. 
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kc.  before  Xiord  EBenioraugh,  C.  J.  a  certain  mue  joined  in  the  eaid  plea 
between  tbe  plaintiff  and  A.  S.  in  due  maoner  was  tried>  &c. :  and  that 
before  tbe  trial  of  the  said  issue,  viz.  on  the  2Sth  of  November  1806,  tbe 
plaintiff  proeecuted   out  of  the  said  court  his   Majesty^s  writ  of  eubpa' 
no,  directed  to  —  BaiUan   W.  F.  Bape^   C.  Lmg  (tbe  defendant),  and  A, 
Grace:  by  which  writ  the  king  commanded  them  that  they  should  appear  in 
their  proper  persons  respectiTefy  before  the  said  Edward  Lord  £.  &c.  in  his 
Mfgesty's  said  court  at  Westmimter  HaU,  in  the  county  of  Middlesex^  on 
Tueedoff  then  next,  viz.  on  the  3d  of  December  1806,  occ. :  And  thai  they 
the  said  C.  Long  and  A.  Graces  or  one  of  thmn,  ihauld  produce  and  shew  forth 
at  the  time  and  place  aforesaid^  a  certain  warrant  granted  to  them  or  one  of 
them  by  the  Sher^  of  Surry,  upon  a  certain  writ  of  non  omittas  testatum 
Jieri  facias  issued  out  and  under  the  seal  of  the  said  Court,  dec.  on  or  about 
the  13th  of  May  then  last,  between  the  plaintiff  and   S,  Glover]  defendant, 
and  the  paper  writing  or  instructions  which  accompamed  the  same  warrant ; 
and  then  and  there  to  testify  and  shew  all  and  singular  tKose  things  which 
they  knew, -or  the  said  wanrant,  papers,  Ax*,  might  import,  of  and  concerning 
tbe  said  action  between  the  plaintiff  and  K.  Smithy  ic,  which  said  writ  the 
plaintiff  afterwards,  and  before  the  trial  of  tbe  said  issue,  viz.  on  the  Ist  of 
ikoember  1906,  at  Westminster,  &c.  caused  to  be  made  known  and  shewn  to 
the  defendant,  and  a  copy' thereof  to  be  left  with  him,  and  then  and  there  paid 
him  li.,  being  a  reasonable  sum  for  his  costs  and  charges  in  attending  as  a 
witness,  according  to  the  tenor  of  the  said  writ  of  subpcsna.    And  altboueh 
the  defendant,  in  part  obedience  of  the. said  writ  of  subpmna,  did  afterwards, 
on  the  2d  December  1806,  at  W.  &c.  appear  as  a  witness  on  the  trial  of  the 
said  issue ;  and  although  the  defendant  could  and  might,  in  obedience  of  the 
said  subpesna,  haoe  produced  and  shewn  forth  at  the  time  and  place  (foresaid  on. 
the  said  trial  of  the  said  issue  the  said  warrant  so  mentioned  and  referred  to 
in  the  said  writ  of  subpesna^  a9  aforesaid,  and  thereby  so  required  to  be  pro- 
duced and  shewn  forth  as  aforesaid ;  and  although  the  production  and  shew- 
ing forth  of  the  said  warrant  was  material  evidence  for  the  plaintiff  on  the  said 
trud,  and  would  have  enabled  the  plaintiff  to  have  obtained  a  verdict  on  the 
said  issue  against  tbe  said  JL   S.  at  W,  &c.  whereof  tbe  defendant  there  had 
notice ;  yet  the  defendant  not  regarding  his  duty  in  that  behalf,  but  wrong- 
fully and  unjustly  intending  to  injure  the  plaintiff  and  to  deprive  her  of 
the  benefit  of  the  same  evidence  on  the  trial  of  the  said  issue,  and  thereby  to 
prevent  her  from  obtaining  a  verdict  against  the  said   E»  S.  thereon,  and  to 
put  her  to  expence,  &c.  did  not  nor  would  at  the  time  and  place  aforesaid,  on 
the  said  trial  of  the  said  issue,  produce  or  shew  forth  the  said  warrant,  or  the  said 
paper  writing  or  instructions  so  mentioned  and  referred  to  in  the  said  writ  of 
sumtmna  as  aforesaid ;  although  the  defendant  was  then  and  there  solemnly 
called  upon  by  the  said  Court  for  that  purpose,  and  had  no  lawful  or  reasonable  > 
excuse  or  impediment  to  the  contrary  ;  but  then  and  there  wholly  neglected  and ' 
refuseJ  so  to  do :  and  by  reason  thereof  the  plaintiff  was  nonsuited  in  the. 
said  action :  and  such  proceedings  were  thereupon  had  in  the  said  action,  thai 
afterwards  in  Hil.  47  Geo.  3.  the  said  K.  S.  recovered  against  the  plaintiff  52//. 
lOtr.  for  his  costs  and  charges  about  his  defence  in  that  behalf,  as  by  the  rect- 
ord,  &c.  more  fully  appears.     By  reason  of  which  said  several  premises,  t\ke 
pkintifif  was  not  only  obliged  to  pay  and  did  pay  to  the  said  K.  S.  the  said  su  kn 
of  621.  lOf.  but  was  hindered  and  delayed  in  the  recovery  of  her  damages   'in 
the  plea  aforesaid,  and  was  obliged  to  lay  out  200/.  more  in  and  about  tbe  p  jto- 
seeution  of  the  said  action,  &c.    There  was  another  count  in  substance  *Uie 
same.    To  which  the  defendant  pleaded  not  guilty ;  and  the  plaintiff  obtaii^ied 
a  verdict.  ^ 

A  motion  was  made  in  last  Hilary  term,  to  arrest  the  judgment  in  this  c  «ase, 
on  two  grounds ;  1st,  that  it  was  not  sufficiently  alleged  in  the  declare' don, 
that  the  defendant  had  it  in  his  power  to  produce  the  warrant  which  the  writ 
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of  nibptsna  duces  tecum  required  him  and  another  person  to  whom  it  was  d»* 
reeled,  or  one  of  them,  to  produce  at  the  trial.  2dly,  That  which  is  common- 
Iv  called  a  writ  of  subpcBna  duces  tucum  is  not  of  compulsory  ohligation  in 
the  law.  The  case  was  argued  at  length  hy  Park,  Marryat,  and  PeU,  on 
shewing  cause  against  the  rule  for  arresting  the  judgment ;  and  by  The  At- 
tomey'Generali  and  Garrtno,  in  support  of  it. 

Against  the  rule  it  was  urged,  on  the  first  ground  of  objection,  that  after 
▼erdict  it  was  to  be  presumed  that  every  material  allegation  in  the  decla- 
ration, necessary  to  support  the  gravaman  of  the  complaint,  was  proved  :  and 
consequently,  it  must  be  taken  mat  the  defendant  could  and  might  have  prch- 
duced  at  the  trial  the  warrant  mentioned  in  the  subpcma  duces  tecum.  For 
if  it  had  appeared  to  the  Court  and  jury,  that  be  had  It  not  in  his  possession 
or  controul  (not  having  voluntarily  parted  with  it  in  fraud  of  the  subpesna),  and 
consequently  could  not  in  fact  have  produced  it,  but  by  the  consent  of  oth- 
ers, over  whose  acts  he  had  no  control,  the  plaintiff  could  not  have  recovered 
a  verdict  upon  that  allegation.  And  this  presumption  arises  more  strongly 
from  the  subsequent  allegation,  that  the  defendant  had  no  lawful  or  reasonable 
excuse  or  impediment  to  the  contrary,  which  let  them  in  to  .shew,  if  he 
had,  any  reasonable  excuse  for  not  having  ready  to  produce  at  the  trial  the 
warrant  which  was  once  in  his  possession,  and  was. bis  authority  for  what  be 
did  by  the  sheriff's  command.  Upon  this  head  of  presumptions  after  verdict^ 
they  referred  principally  to  Macmurdo  v.  Smith,  7  Term  Rep.  518.,  Boll.  Ni. 
Pri.  320.  and  1  Saund.  228.  note  1.  by  Seijt.  WiUiams,  which  collects  all  the 
cases.  As  to  the  second  and  principal  point,  they  contended  that  the  writ  of 
suhpoma  duces  tecum  was  known  to  have  been  in  general  use  for  a  considera- 
ble period  past.  It  is  to  be  found  in  Clerk's  Manual,  31,  which  was 
published  in  167S,  in  the  Thesaurus  Bremum,  304,  and  Officifui  Brev,  385., 
amongst  other  forms  of  acknowledged  writs.  The  precedents  of  the  common 
subpcma  ad  testificandum  are  scarcely  more  ancient  than  those  of  the  snhpct' 
na  duces  tecum.  This  writ  is  of  essential  importance  to  the  due  administra- 
tion of  justice  ;  oftentimes  as  much  so  as  the  common  writ  o{  subpcma  to 
compel  the  attendance  of  witnesses :  for  where  a  matter  depends  upon  written 
evidence  in  the  possession  of  another  than  the  party  in  the  cause  who  is 
interested  in  its  production,  it  would  be  nugatory  to  enforce  his  personnal  at- 
tendance, without  the  document  by  which  the  truth  of  the  fact  in  issue  can 
alone  be  proved.  And  as  the  obligation  of  a  witness  to  answer  by  parol 
does  not  aepend  upon  his  own  judgment  but  on  that  of  the  Court,  the  same 
rule  must  prevail  with  respect  to  his  production  of  documentary  evidence. 
The  witness  is  bound  at  all  events  to  bring  with  him  the  paper  which  he  has 
been  subpoenaed  to  produce ;  and  when  it  is  in  Court  he  may  then  state  any 
legal  or  reasonable  excuse  for  withholding  it,  of  which  the  Court  will  judge. 
In  this  respect  there  can  be  no  distinction  in  principle  between  parol  and 
written  evidence.  Proof  of  either  kind,  if  wilnin  the  knowledge  or  posses- 
sion of  the  witness,  ought  to  be  produced,  if  legal ;  and  of  its  legality  the 
Court  and  not  the  witness  must  judge.  This  writ  is  also  to  be  found  in  all 
imodern  books  of  entries  and  practice  ;  it  is  spoken  of  by  Mr.  Justice  Black' 
stone  (3  Com.  382.)  as  a  writ  well  known  in  the  law.  And  though  the 
general  power  of  compelling  a  witness  to  produce  every  document  in  his  pos- 
session was  denied  by  Lord  Kenyan  in  Miles  v.  Dawson  (a)  and  Bateson  v. 
hWtsink,  4  Esp.  N.  P.  Cas.  43 ;  and  he  protected  the  witnesses  there  in  with- 

I  (a)  1  Eip.  Ni.  Pri.  Cai.  406.  The  caie  was  thai  itated  bv  one  of  the  defendant Vcoan- 
■el  who  was  engaged  in  it  It  was  an  action  of  treapaas  for  taking  the  plaintiff's  ship  ;  and 
be  •  called  a  witness  to  prove  the  taking,  who  it  was  alleged  had  done  it  under  a  letter  of  at- 
torn ey  from  the  defendant ;  which  letter  the  witness  had  in  his  hands  when  called;  bat  ob- 
ject! id  toprodace  it,  thoogh  served  with  a  sabpoena  daces  tecum;  and  Lord  JTenyon  held 
that  he  was  not  obliged  to  produce  it :  in  consequence  of  which  the  plaintiff  wns  obliged  to 
provt  I  the  faot  of  taking  by  the  defendant's  authority  in  another  way. 
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holding  certain  doeuroehts  which  weot  to  affect  the  intetietta  of  third  persons ; 
vet  those  were  mere  exceptions  to  the  general  rule,  standiog  on  the  same  foot* 
ing  as  the  practice  of  the  courts  of  equity,  in  refnsinff  to  compel  a  jmity  to 
disclose  his  title ;  and  as  the  practice  of  the  courts  of  law  in  refusing  to  com- 
pel  a  witness  to  give  evidence  which  tends  to  criminate  himself,  or  to  disclose 
matters  communicated  to  him  confidentially  in  the  character  o£  counsel  or 
attorney.  And  in  Leeds  v.  Cook,  4  Esp«  N.  P.  Cas.  256.,  where  a  witness 
had  been  served  by  the  defendant  with  a  subpeenh  duces  tecum  to  produce  a 
letter  written  to  her  by  the  plaintiff,  which  it  appeared  she  had  aiWrwards 
given  up  to  him  at  his  request ;  Lord  Ellejiborough.lei  in  parol  evidence  of  ita 
contents.  Then  supposing  this  writ  te  be-  of  bindina  force  like  a  common  iic^ 
jHBfuij  they  referred  to  Wakejleld's  case,  Rep.  temp.  Hard  w.  313,  and  to  Pear* 
sen  V.  i2er,  DougU  656,  recognizing  that  a  remedy  by  action  lay  at  the  com- 
mon law  for  the  default  of  the  witness. 

On  the  part  of  the  defendant,  it  was  objected,  first,  that  the  declaraUon  did 
not  state  any  fact  to  shew  that  he,  die  iK'itness  in  the  former  action,  had  the 
power  of  producing  the  warrant  at  the  trial :  it  is  not  alleged  that  he  had  po^ 
session  of  it  at  the  time  of  the  service  on  him  of  the  suiptena  duces  teeumt 
and  also  at  the  time  of  the  trial;  or  that  having  it  in  the  first  instance,  he 
might  have  held  it  till  called  to  produce  it ;  which  would  have  shewn  (hat  he 
had,  or-  might,  but  for  his  own  default;  have  had  it  to  produce  then.  It  is  not 
even  stated  that  he  was  at  any  time  possessed  of,  or  entitled  to  the  possession 
of  it :  but  the  general  allegations  of  the  declaration  would  be  answered  by 
tiroof  that  another  person,  who  had  the  warrant,  had  told  the  defendant  that 
be  would  let  him  have  it  to  produce,  and  that  such  peraon  was  ready  to  have 
delivered  it  to  htm  on  request.  On  the  general  point,  they  argued  that  the 
obligation  to  obey  such  a  subpema,  if  legal,  must  always  have  existed,  and 
been  in  general  use :  and  if  so,  it  was  singular  that  so  few  precedents,  and 
those  comparatively  in  modem  times,  could  be  shewn ;  that  each  should  be 
directed  to  several  persons,  snd  for  the  production  of  public  documents,  such 
as  parish  registers.  From  thence  they  inferred  that  the  writ  of  subpana  du^ 
ves  tecum  only  lay  to  public  officers  for  the  production  of  the  public  docu* 
ments  in  their  custody,  in  which  all  persons  nad  or  might  have  an  interest ; 
and  could  not  properly  be  extended  to  private  persons,  to  compel  them  to  pro- 
duce papers  bdonging  to  them  individually,  or  which  might  happen  to  be  in 
their  custody.  The  inconvenience  to  some  individuals  of  compelling  such 
disclosures  will  more  than  counterbalance  any  convenience  to  others.  This 
is  notorious,  and  admitted,  with  respect  to  title  deeds  and  the  like ;  and  it  ap- 
plies in  different  degrees  to  other  private  papers.  The  owner  of  such  papers, 
of  a  letter,  for  example,  may  not  be  able  precisely  to  shew  what  detriment 

'  may  ensue  to  him  from  the  disclosure  of  its  contents,  and  yet  they  may  be 
sucn,  concerning  himself,  his  family,  or  friends,  which  he  might  justly  dis- 
ISce  to  publish.  And  if  the  plaintiff  in  the  action  have  a  right  to  read  pari  of 
it  in  evidence,  the  defendant  must  necessarily  have  an  equal  right  to  have  the 
remainder  read,  in  order  to  be  assured  that  it  does  not  qualify  or  vary  the 
eense  of  what  was  deemed  material  by  the  other.  Then  how  can  the  materi- 
ality of  any  part  of  a  paper  which  is  demanded  to  he  produced  in  evidence 
be  ascertained,  except  by  the  perusal  of  it,  if  not  by  the  party  calling  for  it, 
at  least  by  the  Juage  presiding  at  the  trial ;  which  msy  let  in  all  the  in- 
convenience to  be  apprehended,  although  ultimately  it  should  turn  out  that 
-there  was  a  sufficient  reaffon  for  vrithholding  it,  either  ae  not  applicable  to 
the  issue  between  the  parties,  or  as  the  production  of  it  would  be  injurious  to 
the  legal  interests  of  the  witness.  But  further,  when  this  subject  was  before 
the  Legislature  in  the  time  of  Queen  EHzobeth^  and  when  a  remedy  was  giv- 
en by  the  stat.  5  Eliz.  c.  9.  s.  12,  for  the  nonattendance  of  withesses  upon 
whom  process  wis  served  to  testify,  it  is  incredible  that  a  like  recoropence 

•should  not  have  been  given  in  case  of  the  non-fnoduetiott  of  writings,  as  well 
Vol.  V.  30 


234  CASES  IN  EASTER  TESM 

as  for  the  non-appearance  of  the  witnesaea  (heaaelrea,  if  it  had  been  than 
considered  tbtt  tbey  were  boand  to  produce  any  doconenta  which  the  par* 
ties  in  i  an  it  might  think  proper  to  call  for.  It  la  admitted,  hovreTer,  that  the 
remedy  of  the  party  greived  by  the  default  of  a  witness,  in  not  appearing 
when  senred  with  a  common  subpcsna^  does  not  rest  on  this  statute,  but  that 
there  are  many  precedents  of  declarations  in  such  actions  at  common  law ; 
but  that  only  points  the  argument  more  strongly  against  the  extension  of  the 
Kmedy  to  the  case  in  question,  of  a  witness  appearing  but  not  producing  a 
paper  which  he  was  demanded  by  a  suipana  to  produce,  of  which  not  one 
pt^tedent  either  ancient  or  modern  has  been  shewn.  They  also  relied  on  the 
opinion  of  Lord  Kerti^n  in  the  cases  before  cited  againat  the  right  to  compel  a 
witness  to  produce  papers. 

In  addition  to  these  arguments,  it  was  stated  to  ha?e  been  the  opinion  of 
some  eminent  men  at  the  bar,  now  deceased,  and  of  others  who  had  sat  on 
the  bench,  that  a  witness  was  not  bound  to  produce  papers  belonging  to  him 
by  virtue  of  a  suhpana  duces  teeum^  ^rved  on  him  at  the  suit  of  third  per- 
sons ;  and  that  instances  had  occurred  of  witnesses  having  been  advised  in 
open  court  by  the  counsel  of  the  adverse  party  in  the  cause  not  to  produce  (he 
papers  calleo  for ;  though  the  production  of  them  was  not  objected  to  on  any 
special  ground.  But  L^rd  Ellaidwough  and  Mr.  Justice  lawrence  declared 
tnat  they  had  never  known  of  any  such  insuincee  in  their  own  tiipe.  And 
the  latter  said,  that  this  was  one  of  the  greatest  questions  he  had  ever  heard 
agitated  in  Wistmnutier  Hail :  one  which  most  deeply  a&cted  the  adnrinia» 
tration  of  justice,  both  civil  and  criminal.  That  he  could  not  reconcile  it  to 
bis  mind  to  suppose,  that  the  innocence  of  a  person  accused  might  depend  4>a 
the  production  of  a  certain  document  in  the  possession  of  ano^r,  who  had 
no  intei^t  in  withholding  it,  and  yet  that  there  should  be  no  process  in  the 
country  which  could  compel  him  to  produce  it  in  evidence.  Lord  ElUitbor* 
tnigh  said,  that  since  the  existence  of  the  courts  of  law  there  aaust  have  been 
some  method  of  compelling  the  production  of  written  evidence,  and  they  were 
not  aware  of  any  other  method  than  by  the  writ  of  tubpama  dnce$  tecum. 
That  the  question  being  of  very  general  and  public  concern,  and  as  Lord  Ken^ 
yon  appeared  to  have  once  intimated  great  doubt  at  least  of  the  efficacy  of 
such  a  writ;  and  as  the  question  was  upon  the  record,  and  the  ultimate  de- 
cision of  it  would  give  the  rule  in  future  ;  the  Court  woM  give  the  case  the 
most  profound  consideration,  and  deliver  their  opinion  at  another  time.  The 
case  accordingly  stood  over  from  Hilary  term  to  this  day,  when 

Lord   Ellxnborovgh,  C.  J.   delivered  the  unanimous  opinion  of   the 
Court. 

The  judgment  in  this  case  was  moved  to  be  arrested  on  two  grounds ;  first, 
that  it  was  not  alleged  in  the  declaration  with  sufficient  certainty,  that  the  de- ' 
fendant  had  k  in  his  power  to  do  the  thing  which  the  writ  of  suhpeauL  duces 
tecum  required  him  and  one  Grace^  en  one  of  them,  to  do ;  viz.  to  produce  the 
sheriff  Ib  warrant  upon  a  teetatem  fieri  facias  to  them,  or  one  of  them,  direct- 
ed. Secondly,  That  the  supposed  writ  of  subpcena  duces  tecum  mentioned  in 
the  declaration  was  not  a  writ  known  to  the  law,  nor  had  any  such  compulsory 
force  and  obligation  attached  to  it  as  the  declaration  supposes.-  As  to  the  first 
of  these  objections,  and  which  applies  to  both  counts  of  the  declaration  equal- 
ly, it  appears  Co  us  that  the  allegation  *'  that  the  defendant  andd  and  might  in 
''obedience  to  the  said  suhpoma  ha%'e  produced  and  shewn  forth  at  the  time 
**  and  place  aforesaid  at  the  said  trial  of  the  said  issue  the  said  warrant  men- 
''  tioned^aad  tefetred  to  in  a  writ  of  suhprnna^^'  in  the  plain,  natural,  and  ob- 
vious sense  of  these  words,  imports  an  immediate  physieai  ability  to  do  the 
thing  required  to  be  done  on  the  part  of  the  defendant ;  i.  e.,  that  the  defend- 
ant was  able,  by  having  the  wariant  ici  his  own  possession,  to  have  proHuced 
it ;  and  net  that  by  a|:^>ikation  to  others  who  had  the  custody  of  it  he  could 
and  might  hare  acquired  the  means,  and  indirectly  have  become  the  instru- 
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ment  of  prodacing  it  Ths  latter  sense  of  tbe  word  is  iodepd  bo  reipoU  from 
^  ordinary  underatandiog  of  mankiod  on  tach  a  subject,  and  has  so  Hide 
reference  to  the  duly  sought  to  be  enforced,  yiz.  the  production  of  that  by  the 
witness  which  the  witness  could,  in  obedience  to  the  mthpcena^  personally  pro- 
duce; that,  after  verdict,  it  is  not  to  be  intended  that  the  Judge  at  the  trial 
received  proof  of  the  words  in  this  stcained  and  unnatural  sense  of  them. 
And  when  it  is  afterwards  said  in  the  count,  that  the  defendant  did  not,  nor 
footdd,  8(t  the  time  and  place  of  trial  produce  the  warrant,  although  solemnly 
called  upon  by  the  Court  for  that  purpose ;  "  and  although  he  had  no  lawful 
"*  or  reaaonahU  excuse  or  impediment  to  the  contrary;^*  it  certainly  exckdes 
the  case  of  the  warrant  being  in  the  possession  of  another ;  and  on  that  ac- 
count atUinaUe  only  through  the  means  or  by  the  delivery  of  such  other  per- 
son ;  inasmuch  as  the  existence  of  such  circumstances,  if  they  had  in  fact 
existed,  would  have  afforded  "  a  lawful  and  reasonable  excuse  and  impediment 
to  the  contfary ;"  and  of  <rourse  have  falsified  the  allegation  upon  which  the 
Uame  of  non-production  is  rested :  no  man  being  obliged,  according  to  any  sense 
of  tbe  effect  of  such  a  ittdpiena,  to  sue  and  labour  in  order  to  obtain  the  pos- 
session of  any  instrument  from  another  for  the  purpose  of  its  production 
afterwards  by  himself^  in  obedience  to  the  Bubptgna.  We  are  of  opinion, 
therefore,  that  thiere  is  no  ground  for  arresting  the  judgment  upon  this  first 
4>bjectioa. 

As  io  the  second,  and  most  material  objection,  viz.  that  a  nUipiena  du£€8  te^ 
turn  is  not  a  writ  of  compulsory  obligation  and  effect  in  tbe  law ;  it  has  been 
principally  maintained  in  argument,  on  the  part  of  the  defendant,  on  the  ground 
that  no  such  writ  is  to  be  found  in  Uie  Begiatrum  Breviumfnor  any  where  else 
prior  to  the  time  of  Gar.  2.  when  the  instances  to  be  found  in  Clerk's  Mansta^ 
31.  Thesaurus  Breoium,  304.  and  OffidnaBretnum  385  first  occur.  But  when 
it  is  reooUected  that  the  Begistrum  Brevium  does  not  evee  contain  the  corb- 
mon  writ  oisubpesna  ad  testificandum^  tbe  antiquity  and  compulsory  efiect  of 
which  is  not  disputed,  [His  Lordship  here  referred  to  Pearson  v.  22et,  Dougl. 
656.  561.  where  it  is  laid  down  by  Lord  Mansfield,  that  the  Gourts  of  West' 
minster  Hall  proceeded  against  witnesses  who  wilfully  absented  themselves, 
as  for  as  for  a  contempt,  before  the  stai.  5  Eliz.  c  9. :  and  that  statute  refers 
to  process  out  of  courts  of  record  to  testify  concerning  matters  depending  in 
those  courts,  as  process  then  known  and  in  use ;]  the  observation  arising  from 
the  omission  of  the  writ  in  question  becomes  less  important.  And  in^k«d 
ithere  are  a  multitude  of  writs,  in  daily  use  and  unquestiooed  legal  vslidity 
and  eflect,  which  are  not  inserted  in  that  collection.  One  need  not  go  farther 
for  an  instance  than  the  very  writ  of  nan  omiitas  fieri  fadat,  mentioned  in  this 
jame  declaration.  The  right  to  resort  to  means  competent  to  compel  the  pro- 
4iuction  of  written,  as  well  as  oral,  testimony,  seems  essential  to  tiie  very  ex- 
istence 4Eind  oonetitotion  vf  a  ^ourt  of  common  Jaw,  whkh  receives  and  acts 
upon, both  descriptions  of  evidence,  and  could  not  possibly  proceed  winh  4vkb 
eflect  without  them.  And  it  is  not  possible  to  conceive  that  such  courts 
should  have  immemorislly  continued  to  act  upon  both,  without  great  and  no- 
torious impedimeots  having  occurred,  if  they  had  been  furnished  with  no  bet- 
ter means  of  obtaining  vrritten  evidence  than  what  the  immediate  custody 
and  possession  of  the  party  who  was  interested  in  the  production  of  it,  or 
the  voluntary  favour  of  those  in  whose  custody  the  required  instruments  might 
happen  to  be,  afforded.  The  courts  of  common  law,  therefore,,  in  order  to  ad- 
minister the  justice  they  have  been  in  the  habit  of  doing  for  so  many  centu- 
ries, must  have  employed  the  same  or  similar  means  to  those  which  we  find 
them  to  have  in  fact  used  from  the  time  of  Charles  the  Second  at  least,  ac- 
cordinfi[  to  the  entries  before  referred  to;  unless  indeed  it  is  to  be  inferred 
from  the  circumstances  of  those  particular  entries  being  found  to  respect 
books  and  papers  in  the  custody  of  rectors,  vicars,  and  churchwardens,  that 
the  compulsory  power  of  the  Court  related  only  to  books  and  papers  of  that 
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description,  and  i^oducible  ^nly  by  such  persons,  and  upon  the  question  of 
nonage  merely :  a  supposition  to  which  we  can  by  no  means  accede.  They 
may  be  taken  therefore  as  known  and  recorded  special  instances  of  a  geaeral 
practice  to  compel  by  writ  the  production  of  necessary  written  testimony  at 
the  trial  of  suits  at  law.  In  the  case  of  The  King  r.  DhMh  3  Burr.  1687. 
it  was  held  by  Lord  Mansfield,  and  tHe  rest  of  the  Court,  that  an  attorney 
who  had  been  served  with  a  sul>pasna  duces  tecum  oat  of  the  Crown  office,  to 
produce  certain  vouchers  which  his  client,  a  Mr.  Peach,  had  exhibited  and  re- 
lied upon  before  a  Master  in  Chancery,  and  which  subpcBna  had  been  served 
upon  the  attorney,  in  order  to  found  a  prosecution  for  forgery  against  his  client 
was  not  bound  to  produce  those  required  vouchers.  In  that  case  no  objection 
Was  taken  to  the  writ,  but  to  the  special  circumstances  under  which  the  party 
possessed  the  papers ;  so  that  the  Court  may  be  considered  as  recognizing  the 
general  obligation  to  obey  writs  of  that  description  in  other  cases. '  Indeed,  the 
nisi  prius  case  of  Miles  v.  Dawson,  1  £sp.  N.  P.  Cas.  405.  in  which  Lord 
Kenyan  refused  to  compel  a  witness  to  produce  a  power  of  attorney  in  his 
possession,  establishes  in  principle  nothing  more  than  this,  that  there  are  cir* 
ctsmstances  in  respect  of  which  the  production  of  an  instrument^  required  in 
the  terms  of  a  subpana,  would  not  be  enforced  by  the  authority  of  the  Court ; 
which  is  a  proposition  too  clear  to  be  doubled.  And,  to  be  sore,'  though  it 
will  be  always  prudent  and  proper  for  a  witness,  served  with  such  a  subpama, 
to  be  prepared  to  produce  specified  papers  and  instruments  at  the  trial,  if  it  be 
at  all  likely  that  the  Judge  will  deem  such  production  fit  to  be  there  insisted 
upon ;  yet  it  is  in  every  instance  a  question  for  the  consideration  of  the  Judge 
at  nisi  prius,  whether,  upon  the  principles  of  reason  and  equity,  such  pro- 
duction should  be  reouired  by  him,  and  of  the  Court  afterwards,  whether, 
having  been  there  withheld,  the  party  should  be  punished  by  attachment.  I 
have  not  thought  it  necessary  to  advert  to  certain  extrajudicial  opinions,  sup- 
posed to  have  been  entertained  and  expressed  by  several  eminent  lawyers  on 
this  subject,  as  they  afford  no  safe  basis  for  judicial  determination,  and  are 
contradicted  by  the  actual  practice  and  experience  of  courts  of  law  daring  the 
period  already  alhided  to,  as  wellks  opposed  by  the  convenience  and  necessity  of 
common  law  trials,  which  must  have  at  all  times  required,  and  may  therefore 
be  presumed  to  have  had,  the  use  of  some  such  means  as  the  writ  in  question, 
to  conduct  them  to  any  useful  and  efiectual  termination.  Upon  the  whole, 
therefore,  as  to  the  general  question,  whether  a  writ  of  subpcsna  duces  tecum 
be  a  writ  of  compulsory  obligation  and  effect  in  the  law ;  we  are  of  opinion 
that  it  is :  and,  therefore,  that  neither  upon  this  second  ground,  any  more  than 
the  former,  ought  this  judgment  to  be  arrested. (1)(2) 

Rule  discharged. 

(1)  Vide  Riehatds  v.  aUunri,  2  Day  828.  Editor's  sou  to  MHu  ^  al,  v.  Dawson^  1 
Eip.406.  (Day's  edit) 

(2)  [See  Fuld  v.  Btaumont,  I  Swans.  209.  DeZany  v.  TU  Rtguiaion,  I  Yeates,  408. 
Shiirpen  ▼.  Welli,  2  do.  260.  Gray  v.  Peniland,  2  8.  &  R.  28.  ZTlica  Sank  v.  JTil- 
liard,  5  Cow.  168.  419.  CT.  S.  ▼.  Reyburn,  6  Pet  867^  BuH  r.  Lovtland,  10  Pick.  9. 
Hawkini  v.  SnmpUr,  4  Dess.  446.  DurkH  r.  Lsland,  4  Verm.  R.  618.  TkrilfaU  v. 
WibtUr,  I  Blag.  161.— W.] 
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Robertson  and  Another,  Assignees  of  Milbum,  Halloweil, 
and  Walmsley,  Bankrupts,  ti.  Sir  Thomas  fienry  Lid- 
dell,  Bart. 

9  Eait,  487.    May  U,  1808. 

The  deparlarc  of  a  trader  firoin  bis  dwelling-boiiae,  with  intent  to  delay  hia  credilora,  is  an 
act  of  baDkrupttty,  thoogh  no  creditor  be  thereby  in  fact  delayed.  And  the  worda  in  the 
itat.  1  Jac.  1.  c.  15.  i.  f,  following  this  and  other  acta  of  bankraptcy  committed,  viz.  **  to 
ibo  ioteot  or  toherelnf  hia  credi^n  thaU  or  may  be  defeated  or  delayed,"  fte.  are  to  be 

•  road  **  to  the  talent  bb  oraditora  ehall.  or  wberaby*  (or  tbst  thereby)  they  may  be  defeat- 
ed," &c.  But  the  lying  in  priaon  aii  montha  upon  an  arreat  ia  made  a  aobitantive  net  of 
bankruptcy  independent  of  any  intent  of  the  trader. 

So  in  the  cnae  of  an  act  of  bankruptcy  by  the  trader*B  beginning  to  keep  Aoute,  the  denial  of 
a  creditor  ia  nanally  given  in  evidence,  not  to  ahew  the  fact  of  the  ereiditor'a  being  delayed, 

>  but  aa  evidenee  to  explain  the  eqaivocal  aet  of  the  trader'a  fceephig  In  hia  honae,  and  to 
nhew  that  he  began  to  keep  houee  toilh  intent  to  delay  hia  creditora. 

IN  trover,  the  following  case  was  made  for  the  opinion  of  this  Coqrt,  which 
was  tried  before  Chamlre^  J.  at  the  assizes  for  Northumberland  in  1805. 

The  action  was  brought  against  the  late  sheriff  of  Northumberland  to  re- 
cover the  value  of  household  furniture  belonging  to  the  bankrupt  MUburn^ 
sold  by  the  sheriflf  under  an  execution  at  the  suit  of  Newnham  and  Co.  upon* 
a  judgment  obtained  aAer  the  supposed  act  of  bankruptcy  and  the  actual  as- 
signment to  the  plaintiffs.  Milhum,  HaUoweU,  and  Walmsley,  were  copart- 
ners in  the  business  of  ship-building  at  North  Shields  in  the  county  o(  North- 
umberland; and  MilburUj  HaUowell,Hnd  one  Humble  were  also  partners  in  a 
brewery  at  the  same  place.  In  August  1803,  their  partnership  concerns  be- 
came much  deranged,  and  on  the  6lh  of  December  following,  Milburn,  Halh' 
woettt  and  Walmsley^  (the  two  former  having  been  arrested. about  three  weeks 
before)  left  North  Shields  from  an  apprehension  of  being  arrested  by  Brown. 
and  Dixon  of  Newcastle,  and  other  creditors.  They  left  home  together,  and 
crossed  over  the  river  Tyru  to  South  Shields,  \n  the  county  of  Vurham,  in 
order  to  get  out  of  Northumberland,  tni  came  up  to  Gateshead,  in  the  county 
of  Durham.  Whilst  they  were  at  Gateshead  they  sent  for  Mr.  Bainbrid^^, 
an  attorney  of  Newcastle,  who  went  to  Gateshead,  and  found  all  the  three 
parties  there  together.  Tbey  then  informed  him,  that  they  had  left  their 
homes  .for  fear  of  being  arrested,  and  they  said  that  they  crossed  the  water  at 
South  Shields  in  order  to  get  out  of  the  county  of  Northumberland  as  soon 
as  they  could,  and  had  come  up  on  the  south  side  in  the  county  of  Durham, 
and  that  they  were  on  their  road  to  GUlsland  in  Cumberland,  Bainbridge 
told  them,  that  he  was  afraid  their  proceedings  would  end  in  a  commission  of 
bankrupt,  and  wished  them  to  go  hack  to  North  Shields,  Walmsley  did  in 
fact  return  thither  either  on  that  or  the  following  day;  and  Bainbridge  told 
him  to  be  extremely  circumspect  in  what  way  he  acted  :  but  Milburn  and 
HaUoweU  proceeded  to  GUlsland.  Several  creditors  of  Milburn,  Hallowell, 
and  Walmsley,  called  for  the  payment  of  their  debts(a)  during  the  absence  of 
Milburn  and  HaUowell ;  but  it  did  not  appear  whether  they  so  called  during 
the  absence  of  Walmsley,  ia  manner  ana  for  the  purpose  aforesaid,  or  after 
Walnisley's  return  to  North  Shields  from  Gateshead,  A  joint  commission  of 
bankrupt  was  issued  against  Milburn,  Hallowell,  and  Walmsley  ;  upon  which 
they  were  declared  bankrupts,  and  the  plaintiffs  were  duly  chosen  assignees. 
The  Question  was,  Whether  an  act  of  tmnkruptcy  had  or  had  not  been  com- 
mitted by  Milburn,  'Hallowell,  and  Walmsley, 

(a)  It  was  admitted  that  t6ey  were  not  paid. 
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The  only  question  argoed  was,  Whether  Walmsley*s  having  departed  from 
his  dwelling-house  with  intejU  to  delay  his  creditors,  hat  no  cr^Utor  hariog 
been  in  fact  deloffed  by  such  his  departure  and  beforv  hii  return  home*  consti* 
tuted  an  act  of  bankruptcy  ?  The  affirniatiTe  oC  the  question  wbm  argued  by 
Carr  for  the  plaintifTs  ;  and  the  negative  by  HuUock  for  the  defendant  The 
argument  turned  upon  the  critical  meaning  of  the  words  of  the  atat.  1  Jae.  1. 
c.  15.  s.  2,  as  preceded  and  explained  by  the  stat.  13  Eliz.  c.  7.  s.  1,  made  in 
pari  materia,  and  upon  the  construction  which  these  statutes  had  received  in 
different  cases.  The  gist  and  force  of  the  argument  was  afterwards  fully  stat- 
ed by  Lord  EUenborough  in  delivering  the  judgment  of  the  Court  on  a  sub* 
sequent  day  in  the  term,  and  therefore  it  will  be  eufficient  to  state  the  aeveial 
provisions  of  the  two  statutes,  and  the  cases  which  wero  referred  to  and  com* 
mented  upon. 

By  stat.  13  Eliz.  c.  7.  s.  1,  "  if  any  merchant,  &c.  shall  depart  the  realm, 
«  or  begin  to  keep  bis  house,  or  otherwise  to  absent  himself,  or  take  sanctuary ; 
"  or  suier  himself  willingly  to  be  arrested  for  any  debt,  &c. ;  or  sufier  him* 
"  self   be  outlawed ;    or    yield    himself  to  prison ;    or  depart  from    kis 
"  dwelling  house  or  houses,  to  the  intent  or  purpose  to  defraud  or  hinder  any 
**  of  his  creditors  of  their  just  debt,"  &:c. ;  he  shall  be  deeqied  a  bankrupt. 
Then  the  stat.  1  Jac.  1.  c.  15,  intituled  "  An  act  for  the  better  relief  of  the 
creditors,*'  &c.  reciting  amongst  other  defects,  that  "  the  description  of  a 
bankrupt  in  former  statutes  is  not  so  fully  expressed",  as  is  meet,  enacts  by  s. 
2,  "  that  every  person  using  the  trade  of  merchandize,  kc.  who  shall  depart 
'*  the  realm ;  or  begin  to  keep  his  house,  or  otherwise  to  absent  himself, 
"  or  take  sanctuary  ;  or  suffer  himself  willingly  to  be  arrested   for  any  debt, 
"  &c. ;    or  suffer  himself  to  be  outlawed ;  or  yield  himself  to  prison(a) ; 
"  or  willingly  or  fraudulently  procure  himself  to  be  arrested,  or  his  goods, 
''  money,  or   chattels,  to  be  attached  or  sequestered ;    or  depart  from   his 
"  dwelling-house ;    or   i(iake   or  cause   to  be  made  any   fraudulent  grant 
"  or  conveyance  of  his  lands,  goods,  &c.  to  the  intent  or  wherebyhSa  creditors 
*'  shaU  or  may  be  defeated  or  delayed  for  the  recovery  of  their  just  and  true 
"  debts ;  or  being  arrested  for  debt  shall  after  his  arrest  lie  in  prison  six 
"  months  or  more  upon  that  arrest,  or.  upon  any  other  arrest,  5cc.  shall  be 
**  adjudged  a  bankrupt."      The  authorities  cited  and  commented  upon  by 
Carr,  were  1  Com.  Dig.  523.  Bankrupt,  C.  1.  1  Bac.  Abr.  383.  Bankrupt,  A. 
Colkitt  V.  Freeman,  2  Term  Rep.  59(5).     Heyhr  v.  Hall  Palm.  325.    DtcArtn- 
son  V.  Foord,  Barnes,  160.     Phillips  and  Peaks  v.  The  Sheriff  of  Essex,  before 
Ejp-c  C.  J.  Green,  52.  and  2  Montague,  158.     Aldridge  v.  hreUmd,  E.  34 
Geo.  3.  cited  7  Term  Rep.  512.  and  Fowler  v.  Pagett^  ib,  509.  and  Hawkins 
V.  Uikin,  T.  36  G.  3.  ib.  516.     Barnard  v.  Vaughan,  8  Term  Rep.  149,  ex- 
plained in  WUson  v.  Norman,  CuUen,  34.  and  1  Esp.  N.  P.  Cas.  334.     At- 
signees  of  Miller  v.  Turrur,  Montague  167.     Adey  and  Others  Assignees  of 
Parker,  v. — Sittings  at  Westminister  M.  41  Geo.  3.  ib.     There  Lord  Aenyoo, 
C.  J.  said  (MS.)  that  the  real  ground  of  decision  in  Barnard  v.   Vaughan 
was,  that  Mrs.  Barnard  left  her  dwelling  house  to  avoid  the  inconvenience  of 
heing  there  with'  the  sheriff's  execution,  and  not  to  avoid    her  creditors. 
Hornsby  and  Others,  Assignees  of  Needham,  v.  Neville,   York  Lent  Amzes 
1801,  when  Chambre,  J.  held,  that  the  trader  leaving  his  house  with  intent 
to  delay  his  creditors,  though  none  were  actually  delayed,  was  an  act  of  bank- 
ruptcy.    The.  same  opinion  by  Lord   Eldon  in  Wolf  v.   Horn,  in  Chancery, 
T.  44  G.  3.  and  Hammond  arid  Others,  Assignees  of  Gadsden,  v.  Hincks,  T. 
44  G.  3.  5  Esp.  N.  P.  Cas.  139  S.  P.  Garret  v.  MouU,  5  Term  Rep.  576. 
King  V.  Bebh,  Exchq.  Hil.  46  G.  3.  and  Dudley  v.   Vaughan,  SitUngs  at 

(a)  So  far  following  the  former  itatnte. 

(6)  Tliit  was  onlv  cited  to  ihew,  that  if  WalmtUy  comniifted  an  act  of  bankmpCey  by 
departmg  firom  his  ffwelling  house  with  intent  to  delajjr  his  creditors,  his  retom  home  agam 
could  met  pnrge  the  act  of  Iwnkniptcy ;  which  was  admitted  at  ence  bj  the  Coart 
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OtuUMt  after  laft  Eoiter  tejm,(l)  before  Lord  EOentor^ught  C,  J.  wbo  rul- 
ed that  a  trader  beginning  to  keep  house  with  intent  to  delay  bis  creditonr 
was  euffieient  to  cooatitute  an  act  of  bankruptcy,  though  he  were  only  denied 
to  be  aeeo,  but  not  denied  to  be  at,  home.  In  addition  to  these  Hullock  men- 
tioned another  fMpritu  case  before  Ckamhre%  J*  where  the  result  was  differ- 
ent from  that  in  Hamsby  ▼.  Neville  ;  also  Jackman  t.  Nightingale,  E.  13  G. 
2.  per  Lee,  C.  J.  at  GuUdhaU,  Bull.  N.  P.  40. ;  Hawkei  t.  Saunders,  T.  24, 
G.  3.  Cooke's  Bank.  Laws,  4ih  edit.  74.  Judine  v.  Da  Cossen^  1  New  Rep« 
234. ;  and  Ex  parte  Cockshot,  3  Bro.  Ch.  Gas.  604. 

Lord  EUiSNBORouoH,  C.  J.  now  delivered  judgment. — After  stating  the 
case — The  Validity  of  this  joint  commission  of  bankrupt  against  the  three 

Crtners  depends  upon  the  question,  Whether  Walmdey^  one  of  them,  duly 
came  a  bankrupt  under  the  circumstances  stated :  for,  respecting  the  bank- 
ruptcy of  the  other  two,  MUbwm  and  HalloweU,  no  question  has  been  ever 
raised.  Whether  Walmdey  became  a  bankrupt  depends  upon  this  pointi 
Whether  a  departure  from  his  dwelling  house,  by  a  trader,  inth  intent  to  de- 
lay his  creditors,  be  a  sufficient  act  of  bankruptcy,  within  the  meaning  of  the 
Stat  1  Jac.  1.  c.  15.  s.  2.,  although  no  creditor  should  have  been  thereby  in 
fact  defeated  or  delayed  for  the  recovery  of  his  debt.  This  fact  of  departing 
from  the  dwelling-house  by  a  trader  is  one  of  several  indications  of  insplven-* 
cy,  constituted  and  declared  to  be  acts  of  bankruptcy  by  stat.  13  Eliz.  c.  7, 
when  accompanied  with  the  intent  or  purpoee  to  defraud  or  hinder  any  of  his 
creditors*  &c.  It  will  be  observed,  that  upon  the  language  of  this  statute  the 
act  is  complete  by  being  done  with  the  intent  specified ;  the  words,  **  or  puv' 
poee,^  being  merely  additional  words  to  the  same  effect,  and  which  carry  the 
sense  no  further  than  it  was  carried  before  by  the  preceding  word  intent. 
The  Stat*  1  Jac.  1.  c.  15,  inuroduces  three  new  specific  acts  of  bankruptcy,  in 
addition  to  those  specified  in  the  siat^  13  Eliz. :  two  of  which,  together  with 
all  the  other  acts  of  bankruptcy  enumerated  in  the  stat.  13  Eliz.,  precede  and 
are  governed  by  their  relation  to  these  words  which  follow  them  ;  viz.  **  to 
the  intent,  oa  wkerehy  his  or  their  creditors  **  shall  or  may  be  defeated  or  de* 
laved,*'  &e.  The  third  new  act  of  bankruptcy  in  the  suit.  1  Jac.  1.  viz.  the 
lymg  in  prison  six  months  upon  an  arrest,  is  made  a  substantive  act  of  bank- 
ruptcy, independent  of  any  intent  of  the  party,  not  being  in  the  context  con* 
nected  therewith.  These'  words,  **  to  the  intent  or  whereby,''  literally  taken 
in  their  disjunctive  sense,  may  be  thought  to  import  that  a  beginning  to  keep 
home,  and  a  departing  from  the  dtodltng-howse  (and  an^  other  of  the  acts 
specified)  are. acts  of  bankruptcy,  whether  tbey  be  done  with  an  intent  to  de- 
lay, or  be  merely  productive  of  that  efliect,  however  innocently  and  uninten- 
tionally they  may  hsve  happened  to  produce  it.  Upon  this  construction  of 
the  words  "  or  lohereby,"  a  temporary  retirement  and  privacy,  by  staying  in  a 
mao^s  own  house,  to  the  exclusion  of  strangers,  during  the  hours  of  sleep,  or 
refreebmentt  or  during  a  period  of  sickness,  or  domestic. affliction,  might  be  an 
act  of  bankruptcy,  as  "  a  beginning  to  keep  house  ;'*  in  the  same  manner  as 
going  abroad  for  the  purpose  of  exercise,  business,  or  entertainment,  might 
also  be,  as  a  departing  from  the  dwelling-house  ;  if  during  any  of  those  peri- 
ods a  creditor  called  in  vain  for  his  debt.  It  hardly  needs  any  argument  to 
prove  that  such  could  not  have  been  the  intention  of  the  Legislature :  and  if 
It  could  not,  the  words  **  or  whereby,"  must  either  be  rejected,  or  understood 
in  some  other  sense.  A  cure  for  this  difficulty  was  sought  in  the  case  of 
Fowler  r«  Pagestt,.  7  Term  Bep.  509,  where  a  creditor  had  left  his  dwelling- 
house  for  a  short  time  in  order  to  seek  and  secure  the  means  of  satisfying  his 
rredttorsi  and  with' no  purpose  of  delaying  them,  but  who  had  in  fact  by^his 
absence  occasioned  a  delay  to  some  of  them,  who  had  called  for  payment 
whilst  he  was  from  home.     Lord  Kenyon  in  that  case  thought  that*'byread- 

(1)  Reported  hi  I  Cempb.  271. 
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^  ing  the  word  <'ani**  for  '^  or"  in  the  stat.  1  Jac.  1.  c.  15,  «8  was  fre<raelil(y 
*'  done  in  the  construction  of  legal  instruments  where  the  sense  requires  it, 
"all  difficulty  would  he  gpt  over."  And  indeed  the  difficulty  of  the  pertiealar 
case  was  thereby  disposed  of;  for  as  no  intention  of  delav  existed  on  the  part 
of  the  trader  who  departed  from  his  dwelling-house,  botn  the  circumstances, 
which  a  copulative  construction  of  the  words  required,  (if  that  wiere  the 
necessary  construction)  could  not  take  efiect  in  that  case;  and  if  the 
intent  of  the  departure  be  alone  considered  as  material,  still  that  cato  wilt 
at  any  rate  have  been  well  decided :  although  the  mode  of  solving  the 
difficulty  which  was  reported  to  on  that  occasion  may  not  be  satisfacto- 
ry. The  objection  to  this  construction,  which  requires  that  both  the  intent 
and  the  consequence  of  delay  should  concur,  in  order  to  constitute  the  act  of 
bankruptcy,  is  tha^  the  bankruptcy  is  made  to  depend  not  merely  on  the  acts 
and  intents  of  the  bankrupt  himself,  however  clear  and  unequivocal  they  may 
be ;  but  upon  the  fortuitous  coincidence  of  the  act^  of  other  persona ;  and 
which  acts  (in  the  instance  particularly  of  a  departure  from  tne  dwelling- 
house)  are  less  likely  to  concur  in  the  proportion  in  which  tha^  departure  ia 
most  notorious.  For  when  the  flight  of  an  irtftolvent  trader  from  his  house  of 
trade  is  universally  known,  it  is  not  likely  that  any  creditors,  by  uselessly 
calling  for  payment  of  their  debtbat  such  a  time,  should  furnish'  the  ordinary 
proof  of  delay,  which  arises  from  the  non-payment  of  creditors  so  calling.  If 
the  consequence  of  actual  delay  be  necessary  to  perfect  every  one  of  the  sev- 
eral acts  of  bankruptcy  in  the  stat.  1  Jac.  1.  c.  15,  which  precede  the  words 
"  to  the  intent  or  tffhereby"  ^.,  it  must  be  necessary  to  perfect  the  actof  moAr- 
ing  a  fraudulent  conveyance,  which  is  one  of  them ;  but  inasmuch  as  a  fraud- 
ulent conveyance,  shewn  to  be  such,  cannot  in  law  have  the  effect  of  defeating 
or  delaying  a  creditor ;  unless  the  making  such  a  conveyance  bean  act  of 
bankruptcy,  consummated  by  the  inteni  with  which  it  is  made,  it  can  never 
I  'ome  more  an  act  of  bankruptcy  by  any  thing  which  may  happen  in  respect 
to  it  afterwards.  And  indeed  it  has  never  been  held  necessary,  in  proof  of 
this  act  of  bankruptcy,  to  do  more  than'  to  prove  the  execution  of  the  deed 
under  such  circumstances  a^  rendered  .it  a  fraudulent  one  in  respect  of  credi- 
tors ;  without  going  on  toehew  that  any  creditor  had  been  in  fact  ever  delayed 
or  defeated  thereby.  Indeed,  the  fact  of  delay  in  the  case  of  beginning  to  keep 
house  is  usually  resorted  to  in  evidence  for  the  mere  purpose  of  explaining  an 
act  which  might  otherwise  be  equivocal ;  and  the  denial  to  a  creditor  is  there 
given  in  evidence  to  shew  that  the  party  has  begun  to  keep  house  ;  and  it  is 
from  mistaking  the  intended  effect  of  this  evidence,  as  given  to  prove  actual 
delay,  that  proof  of  actual  delay  can  be  required  where  the  act  of  bankruptcy 
is  by  departing  from  his  dwelling-house.  If  these  and  other  inconveniences 
which  might  be  shewn,  arise  from  construing  the  word  or  for  and,  in  this  pert 
of  the  statute,  it  is  material  to  consider,  whether  some  other  cure  in  point  of 
constructibn  cannot  be  applied  to  these  words,  and  whether  the  words  which 
follow  the  word  intent,  i.  e.  ••  or  whereby"  may  not,  by  a  small  change  in  them^ 
be  rendered  susceptible  of  another  sense,  more  consistent  with  the  mean- 
ing of  the  original  sentence  as  it  occura  in  the  stat.  13  of  Eliz.  and 
more  agreeable  to  the  general  scope  and  object  of  the  bankrupt  laws.  If,  in- 
stead of  "or  whereby^  the  sentence  should  be  read,  **  or  that  thereby"  or 
^'  that"  (omitting  the  word  whereby)  the  original  sense  of  the  word  ptirpoie  in 
the  stat.  13  Eliz.  is  restored ;  and  inasmuch  as  it  would  neither  extend  or  nar- 
row the  meaning  of  the  immediately  foregoing  word  intent,  it  would  leave  to 
that  word  its  full  operation  and  effect,  without  engrafting  upon  it  any  of  the 
inconveniences  already  observed  upon  as  resulting  from  the  copulative  con- 
struction suggested  in  the  case  of  Fowler  v.  Pagett,  Another  mode  of  con- 
sidering the  words  **  to  the  intent"  **  or  whereby,*^  as  meaning  the  setne  thing, 
is  this ;  by  referring  the  former  to  the  word  shaU,  and  the  latter  to  the  word 
may,  i.  e.  to  the  intent  that  the  creditors  s^otf  be  defeated,  or  whereby  they  may 
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be  #0.  This  gives  the  words  the  same  efiect  as  intent  or  purpose  in  the  sta- 
tute of  Eliz.,  and  prevents  Mif  act  from  operating  in  restriction  of  that,  which 
it  otherwise  would  do,  and  which,  as  may  be  collected  from  the  title,  which  is 
for  the  better  relief  of  creditors,  could  not  have  been  intended.  Ii  would  be  a 
superfluous  waste  of  time  to  advert  to  all  the  various  cases  which  have  been 
cited  in  argument.  The  latest  of  them  is  that  of  Hammond  and  others,  as- 
tignees  of  Gadsden,  a  Bankrupt,  v  Hincks,  which  having  been  tried  at  Nisi 
Prius  before  the  present  Chief  justice  of  the  Common  Pleas,  came  before  that 
Court  upon  a  motion  for  a  new  trial,  as  reported  in  6  Esp.  141.  In  that  case 
the  Chief  Justice  is  reported  to  have  laid  down  at  Nisi  Prius,  and  the  Court 
of  Common  Pleas,  in  refusing  to  make  the  rule  absolute,  must  be  taken  to 
have  agreed  with  him,  that  evidence  of  the  actual  delay  of  a  creditor,  by  the 
bankrupt's  leaving  his  house  to  avoid  his  creditors,  was  not  necessary  to  consti- 
tute an  act  of  bankruptcy.  As  far  as  we  are  able  to  collect  what  was  the 
opinion  of  the  Court  of  Exchequer  upon  that  subject  from  the  statement  made 
to  us  of  what  passed  in  that  court,  upon  the  motion  for  a  new  trial,  in  King  v. 
Bebb,  upon  CasteU  and  PoweWs  bankruptcy,  we  cannot  but  suppose  that  it  in- 
clined tne  same  way  with  that  of  the  Common  Pleas  in  the  case  of  Hammond 
V.  Hincks.  Upon  the  authority,  therefore,  of  these  later  cases,  in  which  all 
the  former  ones  were,  as  we  understand,  considered ;  as  indeed  they  have 
been  by  us  upon  the  present  argument :  upon  the  sound  construction  of 
the  statute  1  Jac.  1.  c.  15.,  explained  by  the  antecedent  statute  of  13  Eliz., 
made  in  pari  materia,  and  almost  in  iisdem  terminis  with  the  other,  excepting 
only  what  appears  to  have  been  a  casual  and  unintended  variation  in  the  phrase 
of  a  particular  sentence ;  as  well  as  upon  the  reason  and  convenience  of  the 
thing ;  we  are  of  opinion  that  Walmsley,  in  leaving  hofiie  with  intent  to  delay 
his  creditors,  committed  an  act  of  bankruptcy,  although  no  creditors  were 
Uiereby  in  fact  delayed ;  and  that  therefore  the  postea  should  be  delivered  to 
the  plaintifrs(l). 

Judgment  for  the  Plaintifis. 


Blanchard  v.  Lilley  and  Others. 
The  King  v^  Blanchard. 

9  East,  497.    May  28,  1808. 

An  award  that  eartaio  aetiODS  be  dtKoniinuidt  and  each  party  pay  hii  own  coita,  ie  final  and 
good,  being  in  effect  an  award  of  a  «M  procutus, 

THE  above  cause  and  prosecution  for  a  misdemeanor  arising  out  of  the 
flame  transaction,  as  well  as  other  causes,  were  referred  to  an  arbitrator,  under 
a  rule  of  reference  of  aU  matters  in  difierence  between  the  parties ;  and  the 
arbitrator  awarded  "  in  favour  of  the  defendants  in  the  first  mentioned  cause  ;" 
and  as  to  the  indictment,  "that  the  verdict  of  acquittal  should  stand  :"  and 
further,  **  that  each  of  the  parties  in  the  said  causes  should  pay  his  or  their 
own  costs,  and  also  their  costs  of  the  reference."  Then  reciting  that  two  oth- 
er causes  were  depending,  one  of  Edwards  v.  Blanchard^  and  another  of 
Blanchard  ▼.  )Sdvfards ;' he  awarded  each  to  pay  his  own  costs,  and  also  his 
own  costs  of  the  reference,  **  arid  that  the  said  actions  be  discontinued," 

Espinasse,  on  a  former  day,  had  obtained  a  rule  nisi  for  setting  aside  the 
award,  on  the  ground  that  an  award  to  discontinue  an  action  was  bad,  because 
it  did  not  make  a  final  end  of  the  matter  in  difference ;  for  it  did  not  prohibit 
any  new  action  to  be  brought ;  and  he  cited  Tipping  ▼.  Smith,  2  Stra.  1024, 
where  an  award,  that  all  proceedings,  if  any,  depending  at  law,  should  be  no 

tl)  Vide  WUliafM  v.  AVinn  ^  AL  1  Tavn.  270. 
Vol.  V.  31 
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further  prosecuted,  was  held  ill,  as  not  being  final.  And  also  1  Com.  Dig.  412. 
Arbitrament,  E.  15.  "  An  award  that  each  shall  be  nonsuited,  or  discontinue 
his  action  against  the  other,  is  not  good ;  for  they  may  sue  de  noto,**  referring 
to  1  Rol.  Abr.  262. 1.  60. 

Lawes  and  Gumey  opposed  the  rule,  on  the  ground  that  the  award  was  suf- 
ficiently certain ;  evidently  meaning  that  all  litigation  should  cease  between 
the  parties  upon  the  subjects  in  difference  between  them ;  and  they  referred  to 
lAnsey  and  Ashtoh's  case,  Godb.  266,  where  the  award  was,  amongst  other 
things,  that  the  defendant  should  surcease  all  suits  depending  between  the 
plaintiff  and  him,  which  he  had  done :  and  this  was  held  good ;  and  the 
plaintiff  recovered  on  the  arbitration  bond  for  breach  of  another  part  of  the 
award. 

The  Court  thought  the  award  intelligible  enough ;  and  that  the  arbitrator's 
meaning  necessarily  to  be  implied  from  it  was,  that  there  should  be  a  stet  pro* 
oessus  in  the  actions  pending;  but  because  of  the  cases  cited,  which  might 
haye  misled  those  who  applied  for  the  rule,  they  discharged  the  rule  without 
costs. 


Hoskins  and  Another  Assignees  of  Deighton  a  Bankrupt, 

V.  Duperoy. 

9  East,  498.    May  80,  1808. 

Goods  fold  and  delivered  apon  an  agreement  to  be  paid  for  by  a  present  bill  payable  ata  fn- 
tnre  day  doei  not  create  a  present  debt,  on  which  to  found  a  commission  of  bankrupt:  nor 
can  an  action  for  goods  sold  and  delivered  be  maintained  by  tho  vendor  before  the  time 
when  the  bill  agreed  to  be  ffiven  would  have  become  doe,  and  when  th^  contract  would  be 
no  longer  execntory.  Neither  can  snch  ezecntory  contract,  if  no  such  bill  payable  at  a  fo- 
tare  day  be  actaally  given  to  secure  it,  found  a  good  petitioning  creditor's  debt  within  the 
atatntea^  7  Geo.  1.  c  81.  s.  1.  and  5  Geo.  2.  c.  80.  s  22.  which  are  confined  to  debts  due 
on  bills,  bonds,  promissory  .notes,  and  other  personal  Vfritten  ucurities  of  the  like  sort  pay- 
able at  a  future  day  ;  which  alone  by  the  latter  statute  are  made  available  to  found  a  good 
petitioning  creditor's  debt 

THIS  was  an  action  for  money  had  and  received  hy  the  defendant  to  and 
or  the  use  of  the  hankrupt,  hefore  his  bankruptcy,  and  for  money  had  and  re- 
ceived to  the  use  of  the  assignees  after  the  bankruptcy,  and  upon  an  account 
stated  by  the  defendant  with  the  assignees :  to  which  the  defendant  pleaded 
the  general  issue ;  and  on  the  trial  at  GuUdhaU^  a  special  verdict  was  found, 
which  stated,  that  Deighton  before  his  bankruptcy  carried  on  the  trade  of  a 
calico  printer  and  manufacturer,  and  on  the  19th  of  March  1805,  Homer  sold 
to  him  goods  of  various  prices,  by  the  yard,  to  the  value  in  the  whole  of 
greatly  more  than  1002.,  though  the  exact  amount  of  them  in  money  was  nev- 
er ascertained,  nor  any  statement  thereof  rendered  to  Deighton :  and  it  was  ex- 
pressly stipulated  and  agreed  between  them,  at  the  time  of  the  contract,  that 
the  amount  of  the  price  should  be  paid  by  Deighton  to  Homer  in  a  present . 
bill  of  exchange,  payable  in  two  months  from  the  time  of  the  sale  and  delive- 
ry of  the  goods ;  and  no  other  contract  concerning  the  manner  of  payment  for 
the  ffoods  was  agreed  upon  between  them.  Hamer  has  never  yet  been  paid 
for  me  goods :  and  after  the  sale  and  delivery  thereof  as  before  stated,  but  be- 
fore die  expiration  of  two  months  from  such  sale  or  delivery,  viz.  on  the 
26th  of  March  1805,  Deighton  committed  an  act  of  bankruptcy,  by  departing 
from  his  dwelling-house  with  intent  to  delay  his  creditors,  and  whereby  cer- 
tain of  his  creditors  were  delayed  (a) :  and  thereupon  Hamer ^  on  the  22d  of 

(a)  The  actual  delay  of  a  creditor  is  not  necessary  to  constitute  the  act  of  bankruptcy,  if 
the  trader  departed  from  bis  dwelling-house  with  that  intent  Vide  ante,  487«  Robtriton  v. 
Luidill. 
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April  1805,  petitioned  the  Chancellor  for  a  commission  of  bankrupt  to  issue 
against  Deighton^  in  which  petition  he  stated,  that  Deighton  was  indebted  to 
him  in  100^.  and  upwards  for  goods  sold  and  delivered ;  meaning  the  goods 
sold  and  delivered  as  aforesaid  on  the  19th  of  March  ;  upon  which  a  commis- 
sion of  bankrupt  issued  against  Deighton,  dated  the  1st  of  May  1805,  and  he 
was  declared  to  be  a  bankrupt,  and  the  plaintiffs  were  chosen  his  assignees; 
and  an  assignment  made  to  them  of  his  effects,  and  they  afterwards  brought 
this  action.  And  the  question  was,  Whether  the  commission  founded  upon 
such  petitioning  creditor's  debt  were  good  ?  If  it  were,  the  jury  assessed  the 
plaintiffs*  damages  at  22951, 

This  case  was  argued  by  Yates  for  the  plaintiffs,  and  Marryat  for  the  de- 
fendant ;  but  as  all  the  points  made  in  argument,  and  the  authorities  cited 
bearing  upon  them,  were  brought  in  review  in  the  judgment  of  the  Court,  it 
is  not  necessary  to  state  them  here.     After  time  taken  to  advise  on  the  case. 

Lord  Ellenbosough,  C.  J.  now  delivered  the  opinion  of  the  Court.  After 
stating  the  pleadings,  and  the  facts  found  by  the  special  verdict — 

On  this  special  verdict  the  single  question  is,  Whether  at  the  time  of  the 
act  of  bankruptcy,  viz.  on  the  26ih  of  March  1805,  Hamer,  the  'petitioning 
creditor,  were  in  point  of  law  a  good  petitioning  creditor ;  he  having  only 
seven  days  before,  viz.  on  the  19th  of  March  1805,  sold  and  delivered  goods 
to  the  bankrupt  to  the  value  of  more  than  lOW.,  though  the  exact  amount  had 
not  been  ascertained,  under  an  express  contract  that  such  goods  should  be 
paid  for  by  a  present  bill  at  two  months  from  the  time  of  such  sale  and  deliv- 
ery. Observe,  that  no  such  bill  had  been  given  or  demanded  ;  and  that  the 
two  months  were  not  expired,  either  at  the  time  of  the  act  of  bankruptcy,  or 
of  the  issuing  of  the  commission.  The  case  on  the  part  of  the  plaintifis,  the 
assignees,  has  been  argued  on  two  grounds :  first,  That  by  the  sale  and  deliv- 
ery of  the  goods  a  present  debt  was  created  from  the  buyer  Deighton  to  the 
seller  Hamer.  Secondly,  If  that  be  not  so,  that  it  is  within  the  statute  7 
Geo.  1.  c.  31,  a  debt  proveable  under  the  commission,  and  barred  by  the  cer- 
tificate ;  and  by  stat.  5  Geo.  2.  c.  30,  a  good  petitioning  creditor's  debt.  As 
10  the  first  ground ;  the  verdict  states  the  terms  of  the  contract  under  which 
the  goods  were  sold,  viz.  "  that  they  should  be  paid  for  by  a  present  bill,  pay- 
able in  two  months  from  the  time  of  such  sale  and  delivery  :"  and  in  fact  de- 
fault had  not  been  made  in  giving  such  bill;  for  the  amount  for  which  the 
bill  was  to  be  given  does  not  appear  to  have  been  ever  ascertained ;  nor  was 
the  bill  ever  called  for,  or  demanded.  But  independent  of  this ,  last  observa- 
tion, it  is  now  settled  by  the  two  cases  alluded  to  in  the  argument,  of  Mussen 
▼.  Price,  4  East,  147,  in  this  Court,  and  Dutton  v.  Solomanson,  3  Bos.  & 
Pull.  582,  in  the  Court  of  Common  Pleas,  that  where  goods  are  sold  upon  a 
certain  credit,  to  be  paid  for  by  a  bill  payable  at  a  future  day,  the  vendor  can- 
not maintain  an  action  for  the  goods  sold  until  the  time  is  arrived  at  which 
the  bill  would  become  due ;  because  by  the  contract  the  goods  are  not  to  be 
paid  for  till  that  time.  And  the  same  doctrine  is  fully  recognized  by  the  more 
recent  case  in  the  Common  Pleas,  of  Brooke  and  Others  v.  White,  1  New 
Rep.  330,  where  the  Court  held,  that  after  the  expiration  of  the  time  which 
the  bill  would  have  had  to  run,  whi<;h  by  the  terms  of  the  contract  was  to 
have  been  given  in  payment  for  the  goods,  the  seller  might  bring  his  action 
for  goods  sold  and  delivered;  the  contract  being  then  no  longer  executory: 
the  present  Chief  Justice,  and  the  other  Judges  of  the  Court  of  Common 
Pleas,  expressly  admitting  the  distinction  established  by  the  former  cases,  that 
before  the  expiration  of  the  time  on  the  bill,  such  action  for  the  goods  sold 
and  delivered  could  not  be  maintained.  On  this  first  grpund  we  are  therefore 
of  opinion,  that  at  the  time  of  the  act  of  bankruptcy,  and  of  the  commission 
sued  out,  there  was  not  a  present  debt  owing  from  the  bankrupt  to  Hamer 
created  by  the  sale  and  delivery  of  the  goods(l). 

( 1)  In  addition  to  the  caias  citod  by  his  Lordthip,  im  Cothay  4-  al.  Y^Murray^  1  Canpb. 
886. 
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And  this  brings  the  case  to  the  second  ground,  on  which  it  has  been  argu- 
ed on  behalf  of  the  plaintiffs,  the  assignees ;  viz.  Whether  this  be  not  a 
good  petitioning  creditor's  debt  within  the  stats.  7  Geo.  1.  c.  31,  and  6  Geo. 
2,  c.  30.  This  question  depends  on  the  construction  of  the  1st  section  of  the 
Stat.  7  Geo.  1,  and  the  22d  section  of  the  stat.  5  Geo.  2.  The  preamble  of 
the  first  of  those  statutes  recites  the  mischief  or  doubt  which  existed: 
"  Whereas  merchants  and  traders  have  been  obliged  to  sell  and  dispose  of 
*'  their  goods  and  merchandizes  to  such  persons  as  have  occasion  for  the  same 
"  upon  trust  or  credit,  and  to  take  bills,  bonds,  and  promissory  notes,  or  other 
'*  persoTial  securities,  for  their  monies,  payable  at  the  end  of  three,  four,  or  six 
"  months,  or  other  future  days  of  payment ;  and  the  buyers  of  such  goods 
'*  becoming  bankrupts  before  the  money  upon  such  bonds,  notes,  or  other  se- 
"  curities  iecame  payahU^  it  hath  been  a  questioh  whether  such  persons  giving 
"  credit  on  such  securities  should  be  let  in  to  prove  their  debts  :''  for  remedy 
enacts,  "  That  all  persons  who  have  given  credit,  or  at  any  time  hereafter 
*'  shall  give  credit,  on  such  securities  as  aforesaid,  upon  a  good  and  valuable 
'*  consideration,  hoTut  fide,  for  any  sum  of  money,  or  any  matter  or  thing 
"  whatsoever,  which  is  or  shall  be  due  or  payable  at  or  before  the  time  of 
**  such  person  becoming  bankrupt,  shall  be  admitted  to  prove  his  or  her  sev* 
"  eral  and  respective  biUs,  bonds,  notes,  or  other  securities,  promise,  or  agree* 
'*  mentsfor  the  same,  in  the  like  manner  as  if  they  were  payable  presently,  and 
"  not  at  a  future  day."  Sect.  3.  Provides,  that  no  such  creditor  shall  be 
deemed  or  taken  to  be  a  sufficient  creditor,  for  or  in  respect  of  such  debt,  to 
petition,  or  join  in  any  petition  for  the  obtaining  or  suing  forth  any  commis* 
sion  of  bankrupt,  until  such  time  as  such  debt  shall  become  actually  due  and 
payable.  The  22d  section  of  the  stat.  5  Geo.  2.,  which  repeals  the  above  men- 
tioned proviso  of  the  stat.  7  Geo.  1.  and  enables  creditors  on  securities  due  at 
a  future  day  to  be  petitioning  creditors  for  a  commission  of  bankrupt,  recites 
the  former  act  of  7  Geo.  1.  in  these  words :  ''  Whereas  by  an  act  made  in  the 
7th  year  of  his  late  majesty,  persons  taking  bills,  bonds,  promissory  notes,  or 
other  personal  security  for  their  money,  payable  at  a  future  day,  (not  saying 
promise  or  agreement  for  the  same,)  are  enabled  to  prove  their  debts  under  a 
commission  of  bankrupt ;  but  not  to  petition  for  or  join  in  petitioning  for  any 
new  commission  :  which  having  been  found  inconvenient ;  now  it  is  hereby 
enacted,  that  so  much  of  the  said  act  as  disables  any  such  person  from  peti- 
tioning for  a  commission  is  hereby  repealed ;  and  it  shall  be  lawful  hereafter 
for  such  person  to  petition  for  any  such  commission,  any  thing  in  the  said  act 
contained  to  the  contrary  notwithstanding."  It  is  observeable,  that  this  clause, 
on  wiiich  the  right  of  such  creditor  to  petition  for  a  commission  alone  rests, 
mentions  only  persons  taking  bills,  bonds,  notes,  or  other  personal  security, 
payable  at  a  future  day ;  and  although  it  refers  to  the  former  act,  and  may  be 
said  to  enable  such  creditors  to  petition  for  a  commission,  as  by  the  former 
act  were  enabled  only  to  prove  their  debts  under  a  commission  ;  still  it  shews 
the  sense  which  the  Legislature  put  on  the  former  act,  and  is  a  legislative 
construction  of  that  act ;  namely,  that  such  creditors  bnly  were  intended  as 
had  bills,  bonds,  notes,  or  securities  of  the  like  sort,  payable  at  a  future  day. 
And  such  appears  to  have  been  the  construction  adopted  by  the  difierent  Courts 
in  Westminster  Hail.  Lord  Ch.  Jus.  Lee  at  Nisi  Frius,  in  Swaine  v.  De 
Mattos,  2  Stra.  1211,  and  the  Court  of  King's  Bench,  in  Pattison  v.  Bankes, 
Cowp.  540,  considered  the  stat.  7  Greo.  1.  as  explained  by  stat  5  Geo.  2.,  and 
as  relating  to  written  securities :  though  the  question  in  those  cases  was  not 
respecting  the  right  of  a  creditor  for  goods  sold,  payable  by  bill  at  a  future 
day  and  where  no  bill  or  security  had  been  given;  but  whether  the  securities  were 
confined  to  securities  for  goods  sold  in  the  course  of  trade  :  and  they  held  a 
creditt)r  by  bond  or  bill,  payable  at  a  future  day,  to  be  within  the  act ;  although 
such  bond  or  bill  were  not  for  goods  sold  in  the  course  of  trade.  Such  was 
the  opinion  of  Lord  Chancellor  King  in  the  case  Ex  parte  The  East  India 
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Company,  2  P.  Wind.  346 ;  and  the  Court  of  Common  Pleas,  in  the  time  of 
Lord  Chief  Justice  WUmot,  in  ChiUon  ▼.  WMffin,  3  Wils.  13,  and  in  God- 
dard  v.  Vanderheydenf  8  Wib.  262,  understood  the  statute  in  the  same  sense* 
as  extending  only  to  written  securities ;  although  that  was  not  in  either  of  the 
cases  the  point  immediately  in  judgment.  A  case  was  also  mentioned  at  the 
bar,  as  hanng  been  ruled  at  Hisi  Prius  at  Guildhall,  before  Mr.  Justice 
Kooke,  (Cox  and  Another,  Assignees  of  Key,  a  Bankrupt,  y.  Cripps,)  where 
be  nonsuited  the  assignees,  on  the  ground  that  the  debt  of  the  petitioning 
creditor,  or  at  least  a  part  of  it  necessary  to  make  up  100/.,  arose  from  goods 
sold  and  delivered  upon  a  credit  which  was  not  expired  at  the  time  of  the 
commission ;  and  no  motion  was  afterwards  made  in  the  Court  of  Common 
Pleas  to  set  aside  that  nonsuit.  And  some  of  the  judges  of  this  court  so  ex- 
pressed their  understanding  of  the  statutes  in  the  late  case  of  Pearshw  v. 
Dearlove,  4  East,  438.  We  are  aware,  that  in  the  case  of  Henbest  and  0th* 
ers  V.  Brown,  Peake's  N.  P.  Gas.  54,  Lord  Kenyon,  at  Guildhall,  said,  that 
the  inclination  of  his  mind  was  that  all  debts  whatever,  though  not  due,  were 
sufficient  to  support  a  commission ;  and  that  the  act  was  not  confined  merely 
to  bonds,  notes,  and  bills.  But'  the  evidence  there  did  not  raise  tbo  point, 
and  the  matter  was  no  further  discussed.  And  a  short  time  before,  in  Coch* 
ran  v.  Love,  (shortly  noticed  in  Cookers  Bank.  Laws,),  Lord  Kenyon  is  re* 
ported  to  have  intimated  the  like  opinion  at  GuildhaU,  The  respect  due  to 
any  intimation  of  opinion  of  that  very  learned  Judge  has,  as  it  ought,  made 
us  pause,  and  examine  the  stautes  with  attention,  and  the  cases  in  which 
they  have  been  brought  under  consideration  of  the  Courts.  And  on  the  words 
of  the  acts  themselves,  we  think  the  intention  of  the  Legislature  seems  plain, 
to  confine  the  power  of  petitioning  for  a  commission  of  bankrupt  to  such  cred- 
itors, where  the  debts  are  due  at  a  day  to  come,  as  have  written  seeurities 
payable  at  a  future  day :  and  such  construction  seems  to  be  confirmed  by  the 
greater  weight  of  authorities  which  I  have  noticed.  We  are  therefore  of 
opinion,  that  on  the  facts  found  by  this  special  verdict  there  does  not  appear 
a  sufficient  petitioning  creditor's  debt  to  support  the  commission  of  banlaopt 
which  has  been  sued  out  against  Deighton ;  2ind  the  plaintiffs,  who  found 
their  title  to  recover  in  this  action  as  assignees  under  such  commission,  have 
not  such  title.  The  consequence  is,  that  judgment  must  be  entered  for  the 
defendants. 


Cuming  v.  Brown. 

[S.  C.  at  Nisi  Prius,  1  Campb.  104.] 

9  East  506.    May  80,  1808. 

Tba  property  of  goods  paskas  by  the  indorsement  and  delitey  of  the  bill  of  lading  by  the  con- 
signee to  another  bona  fids  for  a  f  ainable  consideration  and  without  eollosion  wi:h  the  con- 
signee, althoD^b  the  indorsee  Icnew  at  the  time  that  the  consignor  had  not  received  money- 
payment  for  his  goods,  but  had  taken  the  eonsi|nee's  acceptances  payable  at  a  foture  day 
not  then  arrived:  and  after  snch  assignment  of  the  bill  of  Uding  the  consignor  cannot  stop 
the  goods  intramiiu  opon  the  insolvency  of  the  original  consignee. 

THIS  was  an  action  of  trover  against  the  Captain  of  a  ship,  who  had  sign- 
ed bills  of  lading  for  some  pipes  of  wine,  which  bad  been  originally  con* 
signed  by  Jean  of  Jersey,  (the  real  defendant  in  the  cause)  to  Maine  of  Lon- 
don, and  bv  him  conveyed,  by  indorsement  of  the  bill  of  lading,  to  the  plainitflT 
for  a  valuable  consideration.  The  invoice  of  the  wines,  which  stated  tluit  they 
had  been  bought  for  account  of  E.  Maine  of  London,  was  transmitted  to 
Maijte  by  Jean  in  a  letter  of  the  31st  of  December  1806 ;  and  in  another  let- 
ter of  the  17th  of  Fehruary,  1807,  Jean  transmitted  the  bill  of  lading  for  the 
same  :  at  the  foot  of  the  invoice  was  written  "  payable  in  Ull  on  London  at 
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three  months  from  the  20th  December  (1806),  and  marked  with  Maine^s  ini- 
tials."   The  bill  of  lading,  signed  by  the  defendant,  bore  date  ''  Jersey  14th 
Feb.  1807,"  and  expressed  that  the  wine  was  to  be  *'  shipped  by  P.  Jean  on 
board  the  Britannia^^^  and  *'  to  be  delivered  to  E.  Mayne  or  1m  auigru,  he 
or  they  paying  freight :  with  liberty  to  stop  at  Gnemsey,^^    Jean  drew  a  bill 
upon.  Maine  for  the  value  of  these  goods,  dated  20th  December  1806,  at  three 
months;  which   bill,  due  23d   of  March  1807,   was  accepted  by  Maine; 
and  00  the  23d  of  February  1907,  Maine  indorsed  the  bill  of  lading  in  ques- 
tion to  the  plaintifi*  for  a  full  and  valuable  consideration  ;  and  absconded  about 
April;  and  has  not  since  been  heard  of;  leaving  bis  acceptance  unpaid. 
The  goods  which  were  first  taken  to  GTiemsey  arrived  at  London  about  the 
beginning  of  June,  and  were  demanded  by  the  plaintiff  of  the  defendant,  who 
refused  to  deliver  them,  having  been  indemnified  by  the  agent  of  Jean  the 
consignor,  who  on  notice  of  the  absconding  and  insolvency  of  Maifte,  claimed 
to  stop  them  in  transitu.    There  were  other  transactions  both  of  goods  and 
bills  between  Maine  and  Jean  before  and  during  the  time  of  the  transaction  in 
question.     On  the  part  of  the  defendant,  the  answer  of  the  plaintiff  to  a  bill 
in  Chancery  filed  by  Broum  and  Jean  was  read,  whereby  it  appeared  that  on 
the  23d  of  February  1807,  the  plaintiff,  being  then  a  creditor  of  Maine*s  for 
about  500/.  for  goods  before  sold  to  him,  applied  for  payment,  when  Maine  re* 
quested  a  further  advance  of  13002.,  and  proposed  as  a  security  for  the  pay- 
ment of  both  sums  to  indorse  and  deliver  over  to  him  the  bill  of  lading  in  ques- 
tion ;  which  was  agreed  to,  and  the  indorsement  made  accordingly ;  and  the 
plaintiff  thereupon  gave  Maine  his  acceptances  to  the  amount  agreed  upon, 
^yable  some  at  2,  others  at  3  months,  which  have  been  since  duly  paid. 
That  Maine  at  the  same  time  shewed  the  plaintiff  the  letter  from  Jean  which 
inclosed  the  bill  of  lading  of  the  wines  (from  which  it  was  to  be  collected  that 
there  were  mutual  dealings  between  Jean  and  Maijte,  and  that  the  wines 
were  shipped  on  Main£s  own  account,  and  not  as  factor.)    That  it  was  agreed 
between  the  plaintiff  and  Maine  that  the  plaintiff  should  be  at  liberty  to  insure 
the  cargo  for  the  benefit  of  both  :  which  was  accordingly  done.     Tne  plaintiff 
also  denied  by  his  answer  to  his  knowledge  or  belief,  that  at  the  time  when  the 
bill  of  lading  was  so  indorsed  and  delivered  to  him  by  ilfatne,  the  latter  had 
stopped  payment,  or  was  unable  to  pay  his  debts,  or  was  under  any  pecuniary 
difficulties,  or  that  he,  the  plaintiff,  had  any  knowledge,  belief,  or  suspicion  of 
his  insolvency.  "  That  the  plaintiff  understood  and  believed  at  that  time,  that  the 
pipes  of  wine  in  question  had  been  sold  to  and  purchased  by  Maine  in  the  course 
of  trade  ;  and  that  although  the  plaintiff  was  aware,  that  they  hadnot  then  been 
actually  paid  for  by  Maine,  or  by  any  other  person  ;  yet  he  concluded  that  the 
same  would  be  paid  for,  or  credit  given  to  Jean  by  Maine  in  the  course  of  their 
business  together.     That  he,  the  plaintiff,  then  understood  and  believc|d  that  a 
running  account  subsisted  between  Jean  and  Maine,  and  that  they  were  in  the 
habit  of  supplying  each  ether  with  goods  of  different  kinds ;  and  that  Jean 
usually  drew  bills  of  exchange  upon  Maine  at  different  times  to  the  amount  in 
which  Maine  was  indebted  to  him  for  goods  supplied."     And  the  plaintiff 
further  denied  that,  at  the  time  when  the  bill  of  lading  was  indorsea  or  de- 
livered to  him,  he  knew,  or  believed,  of  suspected,  or  had  reason  to  know,  Sec. 
that  Maine  would  be  unable  to  pay  for  the  same.     And  he  also  denied  obtaining 
the  bill  of  ladihg  by  collusion  with  Maine.    It  was  then  objected  at  the  trial, 
that  it  appeared  by  the  plaintiff's  answer  that  he  knew  at  the  time  he  received 
the  bill  of  lading  that  Jean  the  consignor  had  not  been  paid  for  the  goods,  and 
therefore  upon  the  authority  of  Solomons  v.  Nissen,  2  Term  Rep.  674,  that  the 
assignee  of  the  bill  of  lading  took  it  subject  to  the  consignor's  right  of  stop- 
ping the  goods  in.  transitu  in  case  of  the  insolvency  of  the  consignee  before 
payment.     And  Lord  EUenhorough,  C.  J.  left  it  to  the  jury  to  consider 
whether  the  indorsement  were  made  by  Maine  to  the  plaintiff  for  a  valuable 
consideration,  and  whether  he  had  then  notice  of  any  circumstance  which 
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ought  ID  fairness  to  have  prevented  his  taking  it :  and  under  this  direction  the 
jury  found  a  verdict  for  the  plaintiff.  In  the  last  term,  a  new  trial  was  moved 
for,  on  the  ground  that  the  indorsee  of  the  bill  of  lading,  having  actual  notice 
of  the  non-payment  for  the  ^oods  by  the  consignee  to  the  consignor,  was 
thereby  placed  in  the  same  situation  as  the  original  consignee  himself,  and 
subject  to  all  the  legal  and  equitable  rights  of  the  consignor  against  such  con* 
signee,  and  consequently  sulnect  to  the  consignor's  richt  to  stop  the  goods  in 
transitu  on  the  insolvency  of  the  consignee ;  although  the  bill  of  lading  had 
been  indorsed  and  delivered  to  the  plaintiff  for  a  valuable  consideration :  and 
the  case  of  Solomons  v.  Nissen,  Ibid.,  was  particularly  relied  on. 

Garrow^  Park,  and  Ta^^^^,  shewed  cause  on  a  former  day  against  the  rule 
for  a  new  trial ;  and  insisted,  that  though  the  plaintiff,  who  was  a  creditor  of 
Maine%  knew  that  the  goods  had  not  l«en  paid  for  at  the  time  when  the  bill 
of  lading  was  indorsed  to  him  by  Mainey  yet  he  also  knew  that  they  had  been 
consigned  to  MaiTie  on  his  own  account,  and  not  as  factor  merely,  and 
that  he  had  accepted  bills  drawn  on  him  by  Jean  the  consignor  for  the  value 
of  the  goods  in  the  regular  course  of  business,  which  he  had  no  reason  to  think  . 
would  not  be  paid  when  due.  He  then  took  the  indorsement  of  the  bill  of 
lading,  bona  fide,  for  a  valuable  consideration,  without  notice  of  Maine's  im- 
pending insolvency,  and  without  any  intent  to  aid  Maine  in  defrauding  Jean 
the  consignor.  This  transaction  therefore  stands  oii  the  authority  of  Lickbar- 
row  V.  Mason{a^y  where  it  was  ultimately  decided,  and  it  cannot  now  be 
called  in  Question,  that  indorsement  and  delivery  of  a  bill  of  lading,  bona 
fide,  transters  the  legal  property  of  the  goods  to  the  indorsee,  so  as  to 
devest  the  right  of  ihe  consignor  to  stop  them  in  transitu.  There  Freeman, 
the  consignee,  never  paid  Turing  the  consignor  for  the  goods,  but  had 
only  accepted  bills  for  the  amount  drawn  on  him  by  Turing  which 
were  running  at  the  time  when' Freeman  indorsed  the  bill  of  lading  to  Lick- 
barrow  for  a  valuable  consideration,  and  which  acceptances  were  afterwards 
dishonoured.  The  legal  title  then  of  the  indorsee  of  a  bill  of  lading  can  only 
be  impeached  on  the  ground  of  fraud ;  and  that  was  the  ground  on  which 
both  the  cases  of  Wright  v.  Campbell^  4  Burr.  2046,  and  Salomons  v.  Nissen, 
2  Term  Rep.  674,  went.  The  former  was  the  case  of  an  assignment  by  a 
mere  factor,  without  authority,  and  with  strong  suspicion  of  collusion  on  the 
part  of  the  assignee.'  The  fatter  was  either  a  case  of  collusion  between  the 
consignee  of  the  goods  and  his  indorsee  of  the  bill  of  loding,  who  had  notice 
that  the  goods  had  not  been  paid  for ;  or  at  least,  it  was  a  case  of  partnership 
between  them,  in  which  view  the  latter  was  to  be  taken  to  stand  in  the  shoes 
of  the  former  with  respect  to  the  consignor,  who  had  not  been  paid  for  his 
goods,  and  whoj  therefore,  according  to  all  the  cases,  had  a  right  to  stop  them 
in  transitu.  But  all  the  Court  there  assented  to  the  doctrine  of  Idckbarrow 
V.  Mason.  [Bayley,  J.  It  was  part  of  the  agreement  in  Salomons  v.  Nissen, 
that  Salomons  should  stand  in  the  place  of  the  original  consignee  and  pay  the 
consignor.]  There  could  have  been  no  question  in  any  of  the  eases  as  to  the 
consignor's  right  of  stopping  in  transitu,  if  nothing  short  of  actual  payment 
by  the  consignee  could'  have  devested  the  right :  but  the  property  of  goods 
passes  to  the  vendee  by  the  mere  contract  of  sale,  according  to  Hinde  v; 
WkUehouse,  7  East,  558 ;  and  by  Shep.  Touch.  222.  If  the  sale  be  for  ready 
money,  the  vendor  has  a  lien  on  the  goods  till  the  money  is  paid ;  but  not  if 
the  sale  be  upon  credit  till  a  future  day.     So  here  where  the  sale  was  upoo 

(a)  2  Term  Rep.  68.  1 H.  Blac  857.  2  H.  Blac.  211.  6  Term  Rep.  867.  688,  and  9 
Eait  20,  which  last  collecti  all  the  prior  aathoritiee  in  a  note.  It  was  alio  proved  by  the 
record  of  HailU  v.  Smithy  in  Error,  1  Boa.  &  Pall.  568,  that  by  the  coatom  of  mercbaDte 
billa  of  lading  made  oat  to  .the  order  of  the  shipper  or.  his  asiigiis  are  negotiable,  and  traos- 
ferrable  by  tb  shipper's  indorsement,  which  veeta  the  property  of  the  goods  therein  named 
in  the  indorsees. 
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the  credit  of  acceptances  to  be  given  payable  at  a  future  day,  the  Tendor  bad 
no  lien  after  such  .acceptances  given.  It  appears  then,  that  so  far  from  the 
plaintiff  having  had  notice,  in  any  fraudulent  sense,  that  the  goods  had  not 
been  paid  for,  at  the  time  he  took  the  assignment  of  the  bill  of  lading,  he  had 
express  notice  that  Maine  had  at  that  time  complied  with  the  terms  of  the 
contract  of  sale  by  having  given  the  consignor  his  acceptances  then  running, 
upon  the  credit  of  which  the  consignor  was  content  to  part  with  the  property 
of  the  goods  to  Maine.  And  as  this  is  the  common  course  of  dealing  with 
respect  to  foreign  consignments,  to  determine  against  this  plaintiff's  right  to 
hold  the  goods  would  be  in  effect  to  determine  that  bills  of.  lading,  though 
transfexrable  by  law,  should  no  longer  be  tansferred ;  for  if  questions  of  equity, 
as  between  the  consignor  and  consififnee,  ate  to  be  entered  into  against  a  bona 
fide  indorsee  of  the  bill  of  ladins;,  there  can  be  no  safety  in  taking  such  a  se* 
curity,  as  there  is  if  the  legal  title  untouched  by  fraud  is  to  prevail. 

Tne  Attorney' General^  Toppings  and  Bailey,  contra,  relied  upon  the  fact, 
that  the  plaintiff  knew  at  the  time  he  took  the  indorsement  of  the  bill  of  lad- 
ing that  the  goods  had  not  been  paid  for,  as  distinguishing,  this  from  the  case 
of  lAckbarrow  v.  Mason;  though  they  admitted,  that  if  their  objection  pre- 
vailed, it  would  tepd  to  narrow  very  much  the^doctrine  supposed  to  be  there 
laid  down  as  to  the  general  negotiability  of  bills  of  lading.  But  they  contend- 
ed, that  it  had  been  so  narrowed  in  the  case  of  Sabnums  v.  Ntssen,  2  Term 
Rep.  674.  The  intention  of  forwarding  the  bills  of  lading  before  the  goods 
originally,  was  not  to  enable  the  consignee  to  assign  them  away  without  pay- 
ment, but  to  puthim  in  a  condition  to  claim  them  on  their  arrival.  The  bill 
of  lading  in  itself  is  nothing  more  than  an  undertaking  by  the  Captain  to  de- 
liver the  goods  to  the  order  of  the  shipper ;  and  it  is  bard  enough  upon  him, 
whose  right  to  stop  in  transitu  in  case  of  the  insolvency  of  his  consignee  is 
acknowledged  on  all  h&nds,  that  such  tight  can  in  any  case  be  devested  by 
the  consignee's  assignment,  without  notice  that  the  goods  have  not  been  paid 
for ;  but  it  has  never  yet  been  decided  that  the  assignee,  having  that  notice 
at  the  time,  acquires  by  the  assignment  a  better  and  more  indefeasible  title 
than  the  person  from  whom  he  received  it :  on  the  contrary,  in  Salomons  v. 
Nissen,  the  fact  of  such  knowledge  by  the  assignee  was  held  to  take  the  case 
out  of  the  rule  of  LirMarrow  y.  Mason,  and  to  subject  him  to  the  consignor's 
right  of  stopping  in  transitu.  No  other  fraud  was  or  could  be  imputed  to  the 
plaintiff  in  that  case  than  what  arose  out  of  his  knowledge  that  the  goods  had 
not  been  paid  for ;  for  he  himself  had  actually  given  a  valuable  consideration 
for  them  to  the  consignee ;  and  the  opinion  of  each  of  the  Judges  was  fund- 
ed on  that  circumstance.  With  this  limitation  the  rule  established  in  lAck- 
barroio  v.  Mason,  as  to  the  negotiability  of  bills  of  lading,  will  become  more 
useful  and  equitable.  While  every  person  must  be  taken  to  know  that  a  bill 
of  lading  is  transferrable,  he  must  also  be  taken  to  know  that  the  vendor  has 
a  right  to  stop  the  goods  in  transitu,  if  he  have  not  been  paid  foT  them  :  but 
whether  he  have  or  have  not  may  not  be  known.  As  against  the  consignee 
who  has  such  knowledge,  the  consignor  may  stop  the  goods  in  transitu :  then 
if  his  assignee  have  the  same  knowledge  at  the  time  he  takes  the  assignment, 
how  does  hils  case  differ  in  justice  and  reason  from  that  of  the  original  con- 
signee ?  and  if  it  be  the  same,  though  the  present  legal  property  may  still  pass 
by  the  assignment,  it  will  still  be  subject  to  the  consignor's  contingent  legal 
right  of  stoppage.  But  if  the  assignee  take  the  bill  of  lading  without  know- 
ing the  state  of  the  account  between  the  consignor  and  consignee,  then  his 
f  resent  legal  title  will  prevail  against  the  contingent  right  of  the  consignor, 
n  this  view  alone,  the  two  rights  will  not  be  inconsistent  or  contradictory  : 
but,  without  this  restriction,  the  right  of  stopping  in  transitu  will  be  rendered 
"Nugatory ;  and  whenever  the  occasion  has  called  for  it,  the  general  rule  has 

"^n  kid  down  with  this  qualification.  Cur.  adv.  vvlt. 
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Lord  EUenborougkt  C.  J.  now  delivered  the  judgment  of  the  Court.  After 
stating  the  facts,  and  the  questions  submitted  to  the  jury,  with  their  find- 
ing— • 

The  question  is,  whether  the  indorsement  of  the  bill  of  lading  in  this  case 
passed  the  property  of  the  goods,  the  plaintiff  having  notice  that  the  goods 
had  not  been  paid  for  in  money.  It  must  be  taken  to  have  been  found  that  the 
indorsement  was,  bonafide^  for  valuable  consideration,  and  without  notice  of  any 
circumstance  which  ought  in  fairness  to  have  prevented  the  plaintifis  taking 
it;  unless,  indeed,  notice  that  the  goods  had  not  been  paid  for  in  money  be 
such  circumstance.  But  to  render  this  circumstance  one  which  ought  in  fair- 
ness to  have  prevented  the  assignee  of  the  h\\\  of  lading  from  taking  it,  it 
should  have  appeared  that  the  consignor,  by  the  terms  of  his  dealing  with  the 
consignee,  had  bargained  for,  or  expected  that  the  payment  should  precede  the 
assignment  of  the  bill  of  lading.  But  if  we  look  to  the  actual  nicts  of  the 
case,  as  between  the  consignor  and  consignee,  by  the  memorandum  at  the  foot 
of  the  invoice  transmitted  before  the  bill  of  lading,  (and  which  arrived  on  the 
3d  of  January  1S06),  the  price  of  the  goods  was  payable  in  bill  on  London 
at  3  months  from  20th  December;^'  and  at  the  time  of  the  assignment  Maine^ 
the  consignee,  had  done  all  that  such  bargain  required,  by  having  accepted  a 
bill  on  London  at  3  months  from  the  20th  of  December y  which  was  not  due  at 
the  tijne  of  the  indorsement  of  the  bill  of  lading  on  the  23d  of  FebrtLary.  If 
therefore  the  plaintiff  had  known  all  the  circumstances  of  the  case,  as  they 
stood  between  consignor  and  consignee,  he  would  have  known  nothing  which 
would  have  made  it  unfair  in  the  consip^nee  to  assign,  or  in  himself  to  accept, 
the  assignment  of  the  bill  of  lading.  If  he  had  assisted  in  contravening  the 
actual  terms  of  sale  oh  the  part  of  the  consignor,  or  his  reasonable  expecta- 
tions arising  out  of  them,  or  his  rights  connected  therewith,  it  would  have 
been  otherwise,  and  he  would  in  that  case  have  stood  in  the  same  situation 
with  the  consignee.  If,  for  instance,  he  had  known  that  the  consignee  had 
been  in  insolvent  circumstances,  and  that  no  bill  had  been  accepted  by  him  for 
the  price'  of  the  goods,  or  that,  being  accepted,  it  was  not  likely  to  be  paid ;  in 
that  case  the  interposition  of  himself  between  the^consignor  and  consignee,  in 
order  to  assist  the  latter  to  disappoint  the  just  rights  and  expectations  of  the 
former,  would  have  been  an  act  done  in  fraud  of  the  consignor's  right  to  stop 
in  transitu^  and  would  therefore  have  been  unavailable  to  the  party  taking  An 
assignment  of  the  bill  of  lading  under  such  circumstances,  and  for  such  pur- 
pose :  but  here,  any  knowledge  or  suspicion  of  the  kind  on  the  pa^t  of  the 
plaintiff  is  negatived  expressly  by  the  plaintiff's  answer  read  on  the  part  of 
the  defendant.  And  if  a  bill  of  lading  should  be  held  by  us  not  assignable 
under  these  circumstances,  the  consequence  would  be  that  no  bill  of  lading  could 
be  deemed  safely  assignable  before  the  goods  arrived,  unless  the  assignee  of  the 
bill  of  lading  was  perfectly  assured  that  the  s^ds  were  paid  for  in  money,  or 
paid  for  in 'account  between  the  parties,  which  is  the  same  thing:  a  position 
which  would  tend  to  overturn  the  general  practice  and  course  of  dealing  of 
the  commercial  world  on  this  subject,  and  which  is  warranted,  as  we  conceive, 
by  no  decided  case  upon  the  subject.  The  case  of  Salomons  v.  Nissen,  2 
Term  Rep.  674,  was  a  case  of  fraud  on  the  part  of  the  plaintiff,  who  had 
taken  an  assignment  from  the  vendee,  not  only  knowing  the  goods  were  not 
paid  for,  but  l^  his  own  agreement  taldng  upon  himself  personally  the  imme- 
diate duty  of  paying  for  them  :  and  he  afterwards  brought  his  action  to  take 
the  goods  out  of  the  hands  of  the  defendant,  the  vendor,  without  having  paid 
for  thnm,  in  fmnd  of  the  terms  of  his  own  express  agreement  with  the  origi- 
nal vendee,  with  whom  he  had  become  partner  in  protlt  and  loss  as  to  these 
goods,  and  with  whom  he  had  expressly  contracted  that  he  would  himself  pay 
for  them.  This  case,  therefore,  being  a  case  of  express  fraud  and  malajldes, 
affords  no  principle  to  govern  the  present  case,  in  which  the  absence  of  fraud 
and  mala  fides  is  found.     The  doubt  which  had  been  thrown  on  this  subject 
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ba9  arisen  principally  from  the  words,  *'  teithout  notke^^*  which  are  to  be  found 
in  the  case  of  Salomom  v.  Nissen  and  other  cases  on  the  subject.     But  we 
think  that,  according  to  the  general  scope  and  meaning  of  the  passages  in  the 
*  opinions  of  the  Judges  where  this  expression 'occurs,  it  is  not  to  be  understood 
ID  the  restrained  sense  contended  for ;  viz.  "  witJunU  notice  that  the  goods  had 
not  been  paid  for  ;"  but,  "  vnthout  notice  of  such  circumstances  as  rendered  the 
biU  of  lading  not  fairly  an4  honestly  assignable.**    The  criterion  being,  ac- 
cording to  Mr.  Justice  Buller,  in  that  case,  (p.  681).     Does  the  purchaser  take 
it  fairly  and  honestly  ?    And  so  understanding  such  expression,  oral  any  rate 
^  so  understanding  the  rule  of  law  on  the  subject,  we  think  that  in  this  case 
'  no  circumstance  appears  to  have  existed  at  the  time  of  the  assignment  of  this 
bill  of  lading  which  should  have  prevented  the  plaintiff  froqa  taking  it,  or 
which  should  now  render  it  not  available  in  his  hands.     We  are  of  opinion, 
therefore,  that  the  rule  for  a  new  trial  in  this  case  should  be  discharged. 


The  King  v.  Dodd. 

9Eaflt,6J6.    May  30, 1808. 

Whether  or  not  the  perticnjar  fchemes  doDonnced  by  the  stnt.  9  G.  1.  e.  IS.  s.  18,  a*  manu 
festly  lending  U»  (hi  common  grUvanct,  prefwiiet,  and  inconvenience,  of  great  onmben 
of  snbjecta  in  their  trade  and  other  afiaira;  aoeh  as  the  railing  a  great  aum  by  BobaeriptioD 
for  trading  porpoeea.  and  making  the  aharea  in  the  joint  Uock  tranrferrable  ;  be  in  tbem- 
aelves  nnlawfal  and  prohibited,  without  reference  to  the /ad  of  anch  tendency  in  the  partio- 


Bot  as  the  statute  had  not  been  acted  npon  for  a  great  length  of  time,  and  was  new  soncht 
to  be  enforced  by  a  priTate  relator,  who  seemed  not  to  have  been  deluded  by  the  project 
bot  to  have  sobscribed  with  a  view  to  this  application,  the  Court  refused  to  interfere  hi 
granting  an  information,  though  they  discharged  the  rule  without  costs. 

THE  defendant,  sometime  in  the  year  1807,  published  and  circulated  two 
different  schemes ;  one  of  them,  entitled,  "  Prospectus  for  the  Umdon  Paper 
"  Manufacturing  Company ;"  the  other,  "  A  Prospectus  of  the  intended  Lm- 
"  don  Distillery  Company  for  making  and  rectifying  genuine  British  Spirits, 
"  Cordials,  and  Compounds."  By  the  first  of  these  it  was  proposed,  amongst 
other  things,  to  raise  by  subscription  60,0001.  by  twenty  five  hundred  trans- 
ferable  shares  of  5QI.  each,  payable  by  insialmwits  not  exceeding  10/.  per 
cent. :  the  whole  to  be  under  a  deed  of  trust  or  enrolment  in  chahcery  ;  "  by 
which  no  party  (it  was  said)  could  be  accountable  for  more  ^an  the  sum  sub- 
scribed  under  the  regulations  therein  stipulated ;"  and  the  persons  qualified  to 
be  chosen  directors  by  the  amount  of  their  shares  were  to  be  taken  in  the  ro- 
tation in  which  they  subscribed.  The  great  advantages  of  this  scheme  over 
other  paper  manufactories  were  extolled  throughout  the  prospectus.  The  oth- 
er scheme,  for  a  Distillery  Company,  which  was  also  held  forth  in  terms  of 
extravagant  praise  to  attract  popular  favour,  proposed  to  raise  100,000/.  by  two 
thousand  transferrable  shares  at  60L  each,  payable  by  bstahnents  not  exceed- 
ing 10/.  per  cent,  at  twenty  days  notice ;  to  be  in  like  manner  under  a  deed 
of  trust  enrolled  in  Chancery,  "  by  which  no  party  was  to  be  accountable  for 
more  than  the  sum  subscribed  under  the  regulations  stipulated  therein."  This 
also  was  to  be  under  the  roaoagement  of  directors  properly  qualified,  to  be 
nominated  in  rotation  as  they  subscribed.  Annexed  to  the  former  sci)eme  was 
a  supposed  report  to  the  directors  of  the  London  Distillery  Company  from  the 
defendant,  stating  that  he  had  begun  in  May  or  June  1807  taking  in  1/.  sub- 
scriptions ;  nnd  speaking  of  the  large  sums  which  would  be  required  for  the 
purchase  of  premises,  &c. ;  ^nd  naming  diflferent  individuals,  amongst  others 
himself,  to  be  elected  to  the  principal  employments  in  the  concern. 

The  Attorney-General  (on  the  part  of  a  private  relator),  moved  the  Court 
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on  a  former  day  for  a  criminal  information  against  the  defendant  as  the  framer 
and  promoter  of  these  schemes,  wliich  he  contended  to  he  against  the  express 
provisions  and  plain  policy  of  the  stat.  6  Geo.  1.  c.  18.  s.  18,  and  supported 
the  application  hy  an  affidavit  verifying  the  issuing  of  these  printed  propoisals 
by  the  defendant,  to  whom  application  was  made  by  the  deponent  for  infor- 
mation respecting  the  nature  of  them,  and  from^whom  he  received  a  prospectus 
as  to  the  paper  manufactory.  That  the  deponent  agreed  to  subscribe  to  it, 
and  paid  the  defendant  6l»  as  for  an  instalment  of  lOZ.  per  cent,  on  a  transfer- 
Table  share  of  601.  And  in  answer  to  an  inquiry  by  the  deponent  what  re- 
turn would  be  made  if  the  scheme  did  not  succeed,  the  defendant  answer- 
ed 2  1-2/.  per  cent,  on  each  share :  and  at  the  same  time  mentioned  that  the 
subscriptions  to  the  distillery  scheme  which  he  had  to  offer  to  the  public  had 
been  all  full  three  months  before,  and  that  the  shares  bore  a  premium,  but  he 
thought  he  could  get  the  deponent  one  for  a  premium  of  lOZ.  or  202.  Facts 
of  a  similar  nature  were  also  sworn  to,  with  respect  to  the  defendant's  taking 
subscriptions  for  the  distillery  scheme  in  a  book  kept  in  an  office  for  that  pur- 
pose, and  for  which  a  clerk  in  the  office  delivered  receipts  purporting  to  be 
signed  by  the  defendant  as  surveyor ;  and  .that  at  the  same  time  the  defendant 
came  into  the  office  and  converseid  with  another  person  present  on  the  nature 
of  the  undertaking,  who  also  sabscribed. 

The  Stat.  6  Geo.  1.  c.  18.  s.  18.(a),  on  which  this  application  was  founded, 
reciting  that  *'  whereas  it  is  notorious  that  several  undertakings  or  projects  of 
*<  different  kinds  have  at  times  since  June  1718  been  publicly  contrived  and 
'<  practised,  or  attempted  to  be  practised,  within  London  and  other  parts  of  the 
**  kingdom,  as  also  in  Ireland,  and  other  dominions  of  the  king,  which  mani- 
*'  festly  tend  to  the  common  grievance,  prejudice,  and  inconvenience  of  great 
"  numbers  of  subjects  in  their  trade  or  commerce  or  other  their  affiiirs ;  and 
**  the  persons  who  contrive  or  attempt  such  dangerous  and  mischievous  under- 
**  takings  or  projects,  under  false  pretences  of  public  good,  do  presume  accord- 
"  ing  to  their  own  devices  and  schemes,  to  open  books  for  public  subscriptions, 
**  and  draw  in  many  unwary  persons' to  subscribe  therein,  towards  raising  great 
*'  sums  of  money;  whereupon  the  subscribers  or  claimants  under  them  do  pay 
"  large  proportions  thereof,  &c. ;  which  dangerous  and  mischievous  projects 
"  relate  to  several  fisheries  and  other  affairs  wherein  the  trade,  commerce,  and 
**  welfare  of  the  subjects,  or  great  nnmbers  of  them,  are  interested.  And 
**  whereas  in  many  cases  the  said  undertakers  or  subscribers  have  presumed 
**  to  act  as  if  they  were  corporate  bodies,  and  have  pretended  to  make  their 
"  shares  in  stocks  transferrable  or  assignable  without  any  legal  authority,  See, 
*<  (Then  af\er  stating  some  instances  of  illegal  acting  under  oWlete  or  pretend- 
*<  ed  charters;)  and  many  other  unwarrantable  practices,  too  many  to  enumer- 
**  ate,  have  been  and  may  hereafter  be  contrived,  set  on  foot,  proceeded  upon, 
<*  to  the  ruin  of  many  subjects,  &c.  And  whereas  it  is  absolutely  necessary 
"  that  all  public  undertakings  and  attempts,  tending  to  the  common  griev- 
*'  ance,  prejudice,  and  inconvenience  of  the  subjects  ifi  general,  or  great  num- 
**  hers  of  them,  in  thenr  trade,  commerce^  or  other  lawful  affairs,  be  effectually 
**  suppressed,"  &c.  For  remedy  enacts,  "  that  all  and  every  the  undertakings 
'*  and  attempts  described  as  aforesaid,  and  all  other  public  undertakings  and 
*<  attempts  tending  to  the  | common  grievance,  prejaaice,  and  inconvenience 
"  of  his  Majesty's  subjects,  or  great  numbers  of  them,  in  their  trade,  com- 
**  merce,  or  other  lawful  affairs,  and  all  public  subscriptions,  receipts,  pay- 
*'  ments,  assignments,  transfers,  pretended  assignments  and  transfers,  and  all 
<*  other  matters  and  things  whatsoever  for  furthering,  countenancing,  or  pro- 

(a)  Mr.  Jofltiee  JBloMkiioni.  in  B.  4.  c.  8  of  hb  CooBmentariei,  myt  that  this  ttatme  wst 
enacted  in  the  year  after  the  infamooa  Souih  Sea  project  had  beggared  half  the  natbn.  It 
waa  obaerved.  however,  in  the  argament,  from  Anderton^i  Hutory  of  Commerce,  that  the 
South  Sea  babble,  at  it  was  called,  bont  after  the  act  waa  pasied,  which  waa  in  1718,  two 
yean  after  the  fiiilore  of  Lato'i  preject  in  Frana, 
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"  ceeding  in  any  such  undertaking  or  attempt,  and  more  particularly  the  ac- 
"  ting  or  presuming  to  act  as  a  corporate  body,  the  raising,  or  pretending  lo 
"  raise,  transferrable  stock,  the  transferring,  or  pretending  to  transler  or  assign, 
<'  any  share  in  such  stock,  without  legal  authority,  ^.  shall  be  deemed  illegal 
"  and  void,  &c." 

S.  19.  enacts,  that  all  such  unlawful  undertakings  and  attempts  so  tending 
to  the  common  grievance,  &c..  shall  be  deemed  public  nuisances,  and  subjects 
the  offenders  to  the  penalties  of  prammnire^  in  addition  to  the  lines,  penalties 
and  punishments  of  persons  convicted  of  common  and  public  nuisances.  And 
subsequent  clauses  give  other  remedies  in  respect  of  these  grievances,  v  With 
a  proviso  (s,  25;)  that  the  act  shall  not  be  construed  to  prohibit  or  restrain  the 
carrying  on  of  partnerships  in  trade,  in  such  manner  as  had  been  before  usu- 
ally and  may  legally  be  done.  ^ 

Garrow,  Park,  Jervis,  Lawes,  and  Adolphus  shewed  cause  against  the  in- 
formation, and  denied  that  there  was  any  apparent  mischievous  tendency  or 
public  grievance  in  these  schemes,  (the  one  of  which  was  to  supply  better  and 
cheaper  paper,  and  the  other  to  supply  better  and  cheaper  British  spirits  to 
the  public  than  they  -had  at  present ;)  without  which  they  were  not  within  the 
letter,  and  still  less  within  the  spirit  of  the  law.  The  relator  *  does  not  pre- 
tend to  say,  that  the  money  was  attempted  to  be  raised,  without  any  real  in- 
tention to  apply  it  to  the  purposes  in  view,  in  fraud  of  the  subscribers ;  or 
that  the  schemes  themselves  are  impracticable  and  fallacious  ;  but  the  objects 
which  are  openly  avowed  are  such  as,  if  realized,  must  not  only  be  advanta- 
geous to  the  subscribers,  but  to  the  public  at  large.  They  are  fair  objects  of 
trade,  meant  to  be  obtained  by  fair  competition  with  other  traders;  but  as  a 
larger  capital  was  required  than  it  is  in  general  practicable  for  a  few  private 
partners  to  raise,  it  was  proposed  to  accomplish  it  by  inviting  many  subscri- 
bers to  form  a  joint  stock.  Then  if  the  object  were  legal,  and  it  would  have 
been  legal  for  any  number  of  persons  to  have  met  by  appointment  and  enter- 
ed into  partnership  for  this  purpose,  as  they  may  for  any  purpose  of  trade, 
(except,  in  the  coal  trade,  and  in  that  of  bankers,  and  of  insurance,  uiiJer 
difierent  acts),  the  mere  circumstance  of  inviting  others  by  advertisement  to 
join  them,  in  such  an  undertaking  cannot  make  it  unlawful,  nor  the  defend- 
ant's mistake  of  the  law  in  supposing  that  each  partner  would  only  be  ac- 
countable for  the  joint  debts  incurred  to  the  amount  of  his  subscription.  Then 
the  circumstance  of  this  association,  if  legal  in  its  object,  and  beneficial  in  its 
nature  and  tendency,  being  to  be  accomplishisd  by  transferrable  shares,  is  not 
in  itself  made  illegal  by  the  act  of  Parliament,  unless  the  Court  see  clearly 
that  it  has,  in  the  words  of  the  act,  a  manifest  tendency  to  the  common  griev- 
ance, prejudice  and  inconvenience  of  the  public.  It  is  only  put  by  way  of  ex- 
ample amongst  other  means  which  may  have  that  tendency ;  but  still  the 
Court  must  be  satisfied  that  the  scheme  itself  to  be  promoted  by  those  means 
has  such  mischievous  tendency.  They  also  dwelt  on  the  hardship  of  insti- 
tuting a  prosecution  of  this  sort  upon  a  statute,  which,  except  in  the  instance 
of  a  prosecution  against  Cayivood,  1  Stra.  472,  and  2  Ld.  Ray.  1361,  within 
two  years  after  it  passed,  does  not  appear  by  any  case  in  print  to  have  been 
acted  upon :  and  he  is  ther^e  represented  to  have  been  a  projector  of  an  unlaw- 
ful undertaking  to  carry  on  a  trade  to  the  North  Seas  whereby  many  of  his 
Majesty's  subjects  have  been  defrauded  of  great  sums.  And  they  urged  that 
the  Court  would  not  put  in  force  so  penal  a  law  at  the  instance  of  a  private 
relator,  who  had  himself  voluntarily,  without  solicitation  from  the  defendant, 
or  any  one  connected  with  him,  become  a  subscriber,  with,  a  view,  as  it  seem- 
edj  of  preferring  his  complaint ;  when  if  the  evil  were  of  magnitude  sufficient 
to  call  for  public  redress,  the  Attorney- General  might  file  an  information  ez 
officio  against  the  ofienders. 

The  Attorney- Generalj  Best,  Serjt.  and  Abbott,  in  support  of  the  rule,  ^pre- 
mised that  the  only  probable  reason  why  this  branch  of  the  statute  had  not 
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been  acted  upon  for  so  long  a  time  was  because  it  had  corrected  the  evil  it 
was  intended  to  suppress,  till  now  of  late  when  it  had  shewn  itself  again, 
and  it  was  again  necessary,  in  proportion  as  schemes  of  this  sort  multiplied 
(and  the  public  had  heard  of  others  on  foot  besides  those  in  question),  to  put 
this  wholesome  law  in  force.  They  then  argued  from  the  wording  of  the 
statute,  that  the  Legislature  meant  to  prohibit  altogether  projects  of  this  na- 
ture, described  by  certain  indicia  as  tending  in  their  nature  to  the  com- 
mon grievance,  prejudice  and  inconvenince  of  the  subject.  It  states,  that 
il  was  notorious  that  projects  of  different  kinds  had  been  of  late  practis- 
ed, or  attempted  to  be  practised,  which  manifestly  tended  to  the  common  griev- 
ance, kc,  that  the  persons  who  continued  or  attempted  such  dangerous  and 
mischievous  projects,  under  false  pretences  of  public  good^  (and  such  are 
blazoned  forth  in  these  schemes),  presumed  to  open  books  for  public  sub- 
scription; and  they  drew  in  the  subscribers  or  claimants  under  them  to  pay 
small  proportions  tfiereof:  some  of  them,  it  is  said,  presumed  to  act  as  corpo- 
rate bodies,  and  had  pretended  to  make  their  shares  in  stocks  transferrable 
without  any  legal  authority.  All  these  acts,  which  are  to  be  found  in  the 
present  case,  are  declared  to  be  dangerous  and  mischievous.  But  then  the 
legislature  go  on  further  to  recite  more  geaerally,  that  it  is  necessary  that  all 
public  undertaking  and  attempts  tending  to  the  common  -grievance,  dec.  of 
the  subjects  in  their  trade  or  lawful  affairs  should  be  suppressed  :  and  then  it 
enacts  for  remedy,  that  all  undertakings  and  attempts  as  aforesaid;^*  (which 
muist.mean  all  those  particularly  described  in  the  first  part  of  the  preamble,) 
"  and  all  other  public  undertakings  tending  to  the  common  grievance," 
&c.  (which  evidently  points  ^to  the  general  words  at  the  conclusion  of  the 
*'  preamble,)  "  and  all  other  matters  and  things  whatsoever  for  furthering, 
**  countenancing,  or  proceeding  in  any  such  undertaking  ;'*  and  mor^  particu- 
larly (inter  alia)  the  pretending  to  raise  tran^erroMe  stocks^  ox  to  assign 
shares  in  such  stocks,  6cc,  without  authority  of  Parliament  or  of  the  Crown, 
are  declared  to  be  illegal  and  void.  That  the  particular  acts  described,  are  in 
themselves  unlawful, -as  being  assumed  to  have  a  mischievous  and  dangerous 
tendency,  is  further  evident  from  the  21st  section,  which  subjects  to  punish- 
ment any  broker  who  shall  act  as  such  in  contracting  for  the  sale  or  purchase 
'*  of  any  share  or  interest  in  any  of  the  undertakings  by  the  act  declared  to 
be  unlawful"  But  unless  the  particular  acts  themselves  described  are  to  be 
taken  as  expressly  prohibifed  without  any  reference  to  what  a  jury  may  con- 
cider  as  their  tendency,  how  is  a  broker  to  know  whether  a  jury  will  consid- 
er them* as  tending  to  the  common  grievance,  so. as  to  govern  his  conduct  in 
exercising  his  business  of  a  broker.  But  if  the  construction  of  the  act  were 
otherwise,  it  cannot  be  doubted  that  these  schemes  come  within  the  spirit  of 
it.  They  hold  out  a  false  lure  to  the  subscribers,  that  they  shall  not  be  an- 
awerable  for  more  than  tbe  amount  of  their  shares,  which  is  calculated  to  en- 
snare the  unwary ;  while  extravagent  hopes  of  gain  are  proclaimed  to  allure 
the  greedy  ;  and  adventurous  persons  of  small  property  are  drawn  in  by  the 
facility  held  out  of  paying  their  subscriptions  by  small  instalments ;  which  is 
one  of  the  mischiefs  intended  to  be  prevented  by  the  act  There. are  also 
mischiefs  of  a  more  general  nature  affecting  others  than  the  subscribers  them- 
selves ;  for  when  a  multitude  of  persons  are  engaged  in  a  commercial  adven- 
ture with  transferrable  shares,  it  is  next  to  impossible  for  those  who  deal  with 
them  to  know  to  whom  they  are  giving  credit,  or  for  the  members  themselves 
to  know  the  extent  of  their  own  responsibility.  It  is  impracticable  for  500 
persons  to  sue  or  be  sued  with  effect.  And  the  individual  shareholder  dees 
not  get  rid  of  the  evil  by  parting  with  his  share  ;  as  he  still  remains  liable 
not  only  for  the  partnership  debts  contracted  during'  the  time  he  held  it,  but 
also  for  those  contracted  aflerwards  with  one  who  may  have  continued  to 
deal  with  the  company  on  his  credit,  not  knowing  that  he  had  ceased  to  be  a 
partner.     One  of  the  special  objects  of  the  act  therefore  was  to  prevent  num- 
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bers  of  persons  clubbing  together  with  tranaferrable  shares  for  the  puQ)Ose  of 
carrying  on  trade.  It  was  considered  as  a  crafty  expedient  to  enable  £e  pro« 
jectors,  after  having  possessed  themselves  of  the  joint  stock  and  subscription 
funds,  to  withdraw  themselves  fVom  responsibility  but  if  the  shares  are  not 
transferrable,  then  the  loss  and  ruin  will  fall,  as  it  ought,  upon  the  original 
projectors.  One  object  of  the  legislature  was  to  secure  simple  individuals 
against  the  ruinous  consequences  of  such  projects,  where  great  hopes  are  hold- 
en  out  to  the  public  on  false  foundations ;  a  large  fund  to  be  collected  by  nu- 
merous subscriptions  of  small  sums,  of  which  the  chief  projector  is  to  retain  a 
principal  share  in  the  management ;  and  the  shares  to  be  transferrable  in  or- 
der to  facilitate  the  escape  of  those  who  are  in  the  secret,  and  to  make  re- 
dress more  difficult  and  fruitless.  Another  object  was  to  secure  the  public. 
Legal  corporations  ate  known,  and  can  be  made  responsible  by  their  proper- 
tji  and  punished  by  the  forfeiture  of  their  charter ;  but  bodies  of  this  sort  in- 
definitely numerous  and  having  only  individual  existence,  can  with  difficulty 
be  traced  and  cannot  afford  the  same  protection  to  the  public  who  deal  with 
them. ' 

Lord  Ellbnboroxtoh,  G.  J.,  at  the  conclusion  of  the  argument  observed 
that  it  was  ft-question  of  considerable  novelty  upon  the  construction  of  the  act, 
which,  though  of  some  standing,  could -not  be  considered  as  obsolete :  yet  the 
long  period  which  had  intervened  since  the  passing  the  law,  and  the 
Uttle  use  which  appeared  to  have  been  made  of  it,  might  perhaps  afford  some 
excuse  for  this  party,  an4  for  others  who  of  late  may  have  been  engaged  in 
similar  projects,  if  it  should  appear  that  they  had  fallen  unwares  into  the  com- 
mission of  an  offence.  The  Court  woula  therefore  take  into  consideration, 
first,  whether  the  acts  imputed  to  the  defendant  were  illegal  \  and  next,  wheth- 
er under  the  circumstances  it  might  be  proper  to  grant  the  information  prayed 
for.  The  first  question  was  of  very  extensive  consequence,  as  it  might  fluffect 
other  cases :  and  the  Court  would  wish  their  decision  to  have  as  much  pub- 
lic benefit  with  as  little  private  inconvenience  as  possible.  ^  Two  days  after- 
wards his  Lordship  delivered  the  opinion  of  the  Court  to  this  efiecti 

The  case  has  been  very  fully  argued,  and  the  application  for  an  information 
has  at  least  had  this  good  effect,  that  it  has  produced  a  full  discussion  of  the 
question,  and  has  given  a  general  notoriety  to  the  existence  of  the 
statute  of  the  6th  of  Qef>.  V,  so  that  no  person  can  hereafter  pretend  to  say 
that  it  is  an  obsolete  law,  and  on  that  account  no  longer  to  be  enforced  against 
such  as  offend  against  the  provisions  of  it.  After  a  lapse,  however,  of  87 
years  since  any  authenticateji  proceeding  has  been  had  upon  this  branch  of 
the  act,  and  when  other  ways  are  still  open  to  the  party  now  applying  to 

Sut  this  act  in  force  against  offenders,  the  Court,  in  the  exercise  of  a  sound 
iscretion',  under  all  the  circumstances  of  the  c^se,  will  forbear  to  interfere 
in  this  extraordinary  manner.  But  at  the  same  time  we  wish  It  to  be  under- 
stood that  it  is  not  because  we  think  that  the  facts  brought  before  us  are  not 
within  the  penalty  of  the  law(l) :  but  we  choose  to  express  ourselves  with  the 
greater  reserve,  because  the  defendant  may  still  be  indicted,  and  the  Court 
may  still  be  called,  upon  the  removal  of  the  indictment  by  certiararh  or  upon 
«n  ififormatioo  filed  by  the  Attorney-Greneral,  to  give  their  opinion  on  this 
Tery  ease.  But  independent  of  the  general  tendency  of  schemes  of  the  nature 
of  the  project  now  before  us  to  occasion  prejudice  to  the  public,  there  is  besides 
in  this  prospectus  a  prominent  feature  of  mischief:  for  it  therein  appears  to 
be  held  out  that  no  person  is  to  be  accounlable  beyond  the  amount  of  the  share 
for  which  he  shall  sul»cribe,  the  conditions  of  which  are  to  be  included  in  a 
deed  of  trust  to  be  enrolled.  But  this  is  a  mischievous  delusion,  calculated 
to  ensnare  the  unwary  public.  As  to  the  subscribers  themselves,  indeed,  they 
may  stipulate  with  each  other  for  this  contracted  responsibility ;  but  as  to  the 

(1)  Vide  B^k  v.  B^k,  1  Campb.  647. 
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rest  of  the  world  it  is  clear  that  each  partner  is  liable  to  the  whole  amoant  of  the 
debts  contracted  by  the  partnership(l).  I  forbear  to  comment  on  lesser  cir- 
cumstances ;  SQch  as  the  smaliness  of  the  sum  to  be  subscribed  in  the  first 
instance,  which  seems  to  carry  an  appearance  of  holding  out  a  lure  to  the  nn- 
wary  ;  and  other  features  in  the  case.  But  considering  that  this  is  brought 
forward  after  a  lapse  of  so  many  years  since  any  similar  prosecution  was  in- 
stituted, and  brought  forward  by  a  party  who  does  not  profess  to  have  been 
himself  deluded  by  the  project ;  and  the  statute  h;i>^ing  been  passed  principal- 
ly for  the  protection  of  unwary  persons  from  deiasions  of  this  kind  ;  the 
Uourt  think,  in  the  exercise  of  their  discretion,  that  they  should  not  now  en- 
force the  statute  against  this  defendant  at  the  relation  of  a  person  so  circum- 
stanced :  leaving  the  relator  to  the  common  law  remedy  by  indictment,  or  the 
defendant  to  be  proceeded  against  by  his  Majesty's  Attorney-General  ez  officio, 
if  he  should  deem  it  adnsaUe  for  the  protection  of  the  pablic.  But  the  Court 
think  it  is  fit  that  this  rule  should  be  discharged  without  costs.  And  they 
recommend  it  as  a  matter  of  prudence  to  the  parties  concerned,  that  they 
should  forbear  to  carry  into  execution  this  mischievous  project,  or  any  other 
speculative  project  of  the  like  nature,  founded  on  joint  stock  and  transferrable 
snares :  and  we  hope  that  this  intimation  will  prevent  others  from  engaging  in 
the  like  mischievous  and  illegal  projects. 

Rule  discharged,  without  costs. 


Lloyd  V.  Maurice. 

9  EMt,  528.    May  SO,  1808. 

The  Engliih  DoCice  required  by  the  etat.  5  G.  2.  e.  27.  ■.  4,  if  to  be  on  the  copy  of  tbe  pro- 
eete,  and  not  oo  the  writ  itaelf ;  and  tbe  aerriee  of  each  copy  witboot  the  notice  ia  irreanlar 
and  will  be  aet  aaide;  though  tbe  Coort  diacbai]ged  a  nile  for  qoaabing  the  writ  itself  on 
thia  acconoL 

THE  Attorney' Geiteral  shewed  cause  against  a  rule  for  quashing  a  writ  of 
latitat,  because  the  copy  of  the  process  served  on  tbe  defendant  had  not  the 
English  notice  on  it  required  by  the  statute  6  Geo.  2.  c.  27.  s.  4. :  and  ad- 
mitted that  the  service  of  the  copy  was  void  for  want  of  such  notice  on  the 
copy  of  the  writ  served,  as  is  required  by  the  act ;  but  contended  that'  t\e  writ 
of  latitat  itself  which,  in  fact,  had  such  notice  upon  it,  was  good  :  and  the  act 
only  requires  the  English  notice  to  be  on  the  copy  served. 

TT.  £.  Taunton  said,  that  the  act  meant  to  identify  the  copy  of  the  writ 
served  with  the  writ  itself  in  this  respect.  The  only  use  of  the  English  notice 
was  on  the  copy  of  the  process  served  ;  it  was  useless,  and  not  required  by 
the  act,  onithe  writ  itself. 

The  Court  agreed,  that  the  English  notice  was  only  required  to  be  on  tbe 
copy  of  the  process  served,  and  need  not  be  on  the  writ  itself;  and  that  for 
want  of  such  notice  the  service  of  the  copy  was  irregular :  but  the  vmi  itself 
being  perfect  when  issued  could  not  be  quashed;  and  therefore  this  rule 
roust  be  discharged. 


MEMORANDUM. 


AT  the  end  of  this  term,  Wm.  Manley,  Esq.  of  the  Middle  Temple,  and 
Albert  Pell,  Esq.  and  Wm.  Bough,  Esq.  of  the  Inner  Temple,  were  called 
Serjeants,  and  took  for  their  motto  "  Pro  Rege et  Lege" 


(I)  [See  4  S.  &  R.  866,  Heu  v.  WerU.^W.] 
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Great  inconTenience  having  beea  felt  on  several  occasions  for  want  of  a 
sufficient  promulgation  of  the  following  rule,  it  is  inserted  here  to  aid  the 
Practitioners  at  the  Sittings. 

REGULA    GENERALIS. 

Hilary  Terk,  44  Oeorgb  3,  1804. 

It  is  orderso  by  the  Right  Hon.  Lord  ElUnboraugh,  C.  J.  dee.  that  in 
future  no  cause  shall  be  tried  bv  a  special  jury  in  Middlesex  or  London^  unless 
the  rule  for  such  special  jury  be  served,  and  the  cause  marked  in  the  Mar- 
shal's book  as  a  special  jury,  on  or  before  the  day  preceding  the  adjournment 
day  in  Middlesex  and  Lmdon  respectively. 


Gelding  V.  Dias,  in  Error. 

10  Eait,  2.    Jnne  18,  1806. 

An  avowant  in  replevin  for  rent  in  arrear,  for  whoag  verdict  and  jodgment  are  given  below, 
which  are  affirmed  on  a  writ  of  error,  ia  not  entitled  to  be  allowed  interett  on  the  ram  re- 
covered,  by  force  of  the  atat  S  H.  7.  o.  10,  which  ia  confined  to  jodgmeota  recovered  hj 
fUainiiffi  below  and  aflkned  on  a  writ  of  error.  Neither  ia  each  defendant  in  error  enti- 
tled to  nia  coita  on  the  ataL  8  ft  9  W.  8.  c.  11.  a.  2.  which  ia  confined  to  jodgmenta  for  de» 
fendanta  on  dimurrer. 

IN  replevin  in  C.  B.  the  defendant  made  cognizance  for  rent  in  arrear, 
and  had  a  verdict  and  judgment  pursuant  to  the  stat.  17  Gar.  2.  c.  7.,  which 
judgment  was  affirmed  on  a  writ  of  error  brought  by  the  plaintiff  in  this  court. 

Lawes  shewed  cause  in  the  last  term  against  a  rule  praying  that  the  defend- 
ant in  error  might  be  allowed  interest  on  the  sum  recovered  by  the  judgment 
below,  by  force  of  the  stat.  3  H.  7.  c.  10. ;  which,  reciting  that  writs  of  error 
were  often  brought  for  delay,  enacts  that  if  any  defendant  or  tenant,  aeainst 
whom  judgment  is  given,  sue  any  writ  of  error  to  reverse  it,  in  delay  of  exe- 
cution ;  if  judgment  be  affirmed,  &c.  the  person  against  whom  the  writ  of  er- 
ror is  sued  shall  recover  his  casts  and  damages  for  the  delay  and  vexation. 
This  statute,  he  contended,  as  well  as  the  statutes  3  Jac  1.  c.  8,  and  16  and 
17  Gar.  2.  c.  8.  giving  costs  in  error,  bad  always  been  confined  to  cases  where 
judgments  had  been  recovered  by  the  original  plaintiffs(a)  below  which  were 

(a)  Vide  Baring  t.  ChritHi^  6  East,  645,  on  the  atat  18  Car.  8.  at  2.  e.  8.  a.  10. 
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afterwards  affirmed  in  error,  and  not  to  judgments  recovered  by  defendants 
below :  for  which  Cone  v.  Bowles^  4  Mod.  7,  8,  is  in  point ;  which  was  not 
shaken  by  Bodley  v.  BaUamy,  1  Blac  Rep.  268.  And  in  Bristow  v.  Wad- 
dington,  2  New  Rep.  360,  interest  on  the  affirmance  of  a  judgment  in  the  Ex- 
chequer chamber  was  denied,  where  the  plaintiff  below  had  recovered  unliq- 
uidated damages. 

/.  W.  Warren^An  support  of  the  rule,  contended  that  the  judgment  below, 
being  to  recover  damages  for  rent  in  arrear,  was  in  efiect  a  judgment  for  liq- 
uidated damages,  and  came  within  the  words  and  meaning  of  the  statute  of 
H.  7.  And  that  this  was  distinguishable  from  Coite  t.  Bowles^  where  the 
judgment  was  pro  retorno  hahendo^  and  not  for  damages.  Atid  in  Shepherd 
T.  Mackreth,  in  the  Exchequer  Chamber,  2  H.  Blac.  284,  the  stat.  3  H.  7.  c. 
10.,  and  all  the  subsequent  statutes  giving  costs  in  error,  were  considered  as 
made  in  pari  materia  ;  the  latter  being  merely  in  extension  of  the  former,  and 
making  it  discretionary  in  the  court  of  error  to  give  interest  or  not  on  the  affir- 
mance of  the  judgment  below  in  personal  actions. 

The  Courts  however,  were  of  opinion  that  the  statute  of  Hen.  7th  applied 
only  to  cases  where  the  judgment  below  was  for  the  plairUiff^  and  that  none 
of  the  subsequent  statutes  had  extended  the  description  of  persons  to  whom 
relief  was  meant  to  be  given  by  that  statute.  And  that  the  case  of  Cone  v. 
Bowles^  which  was  decided  after  the  statutes  of  Jac.  1,  and  Car.  2,  had  settled 
the  question,  that  an  avowant  in  replevin  for  whom  judgment  below  was  giv- 
en, which  was  afterwards  affirmed  in  error;  was  not  within  the  statute ;  and 
therefore  they  discharged  that  rule(a). 

The  defendant  in  error  then  applied  to  the  master  to  have  his  costs  in  error 
taxed  under  the  stat.  8  &  9  W.  3.  c.  11.  s.  2,  which  gives  costs  in  error  to  the 
defendant^  where  the  judgment  below  is  for  him  and  is  affirmed  on  error. 
But  the  master  thought  that  this  statute  applied  only  to  cases  where  the  judg- 
ment below  was  upon  demurrer,  and  not  where  it  was  after  verdict,  and  re- 
fused to  tax  the  costs.     Thereupon 

.  /.  W.  Warren  now  moved  for  a  rule  to  shew  cause  why  the  Master  should 
not  tax  the  defendant's  costs  in  error,  on  the  ground  that  the  object  of  the 
second  section  of  the  act  of  WiUiam  was  twofold ;  the  first  was  to  give  costs 
to  defendants  below  ;  where  it  could  only  look  to  cases  of  judgment  on  demur- 
rer: because  in  all  other  cases  of  judgment  for  a  defendant,  he  was  already 
entitled  to  costs  by  previous  statutes.  The  second  object  was  to  give  costs  to 
defendants  in  error  generally ;  because  in  no  case  was  a  defendant  in  error  be- 
fore entitled  to  costs  on  affirmance  of  his  judgment  below,  whether  after  ver- 
dict, nonsuit,  or  demuri'er.  The  Court  therefore  will  not  restrain  the  benefi- 
cial operation  of  the  act  to  affirmance  of  judgment  on  demuirrer,  unless  that 
necessarily  appears  to  have  been  the  intention  of  the  legislature.  The  word 
of  reference  in  the  second  part  of  the  clause,  "  any  ^cA  action,'*  &c.  will  be 
satisfied  by  construing  it  to  mean  "  any  action  brought  in  any  court  of  record," 
withoTit  extending  it  to  the  subsequent  description,  **  wherein  on  any  demurrer" 
&c.  And  he  referred  to  2  Tidd,  1134,  3d  edit,  and  2  Sellon,  565,  to  shew 
that  this  construction  had  prevailed  in  practice.     But 

The  Court,  said  that  taking  the  whole  context  of  the  clause  together,  it  was 
evident  that  it  only  related  to  judgments  given  on  demurrer  for  defendants  be- 
low to  whom  remedy  was  intended  to  be  given  for  their  costs,  both  below  and 
above,  on  affirmance  of  such  judgment,  which  they  had  not  before :  and  there- 
fore 

Refused  the  Rule. 

(6)  Vide  Baring  ▼.  Chriiiie,  6  Eait,  645. 
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Newman  t;.   Morgan. 

10  East,  5.      June  20,  1808. 

At  eommon  law  gnas  ia  titheable  io  graaa  cooka  after  having  been  tedded  in  the  eonrae  of  the 
proceaa  of  making  it  into  bay. 

THIS  was  an  action  on  the  case,  brought  by  the  plaintifif,  as  occupier  of  cer^ 
tain  lands  in  the  parish  of  Hornchurch  in  Eisez,  against  the  defendant,  as  far« 
mer  of  the  tithes  of  the  same  parish.  The  first  count  stated,  that  after  the  oc- 
cupiers of  lands  in  the  parish  had  gathered  the  tithes  of  grass  growing  there- 
on into  heaps,  the  rector,  after  notice,  had  been  used  to  make  the  same  into 
hay.  That  the  plaintiff  had  mowed  rye  grass  and  clover  at  the  time  mention- 
ed in  the  doqlaration,  and  gathered  the  tithes  into  heaps,  and  gave  notice  there- 
of to  the  defendant,  who  neglected  to  make  the  same  into  hay,  but  permitted  it 
to  rot  on  the  ground,  whereby  the  plaintiff  was  damaged,  &c.  A  second 
count  charged  that  the  defendant  neglected  to  take  away  the  tithes  of  hay 
from  the  plaintiff's  ground  after  the  same  had  been  duly  set  out,  and  notice 
given  to  him  by  the  defendant,  &c.  At  the  trial  before  Heathy  i,  at  Cheltns* 
fardt  the  plaintiff's  counsel,  in  opening  the  case,  stated  that  the  tithes  had  been 
set  out  from  the  swarth  in  grass  cocks :  when  the  learned  Judg^  said  that,  if 
such  were  the  fact,  he  should  <  nonsuit  the  plaintiff;  for  the  plaintiff  ought  first 
to  have  tedded  (a)  or  made  it  into  hay  :  and  a  witness,  who  was  afterwards 
called  for  the  plaintiff,  proving  that  the  tithes  were  set  out  from  the  swarths  into 
grass  cocks,  without  any  tedding  or  making  of  the  same,  the  plaintiff  was  non- 
suited. 

This  nonsuit  was  moved  to  be  set  aside  in  the  last  term,  upon  the  ground 
that  the  common  law  did  not  require  any  degree  of  labour  tolMS  applied  to  the 
grass,  in  the  process  of  making  it  into  hay,  before  it  was  tithed,  but  only  the 
severance  of  the  tenth  part  from  the  nine  in  grass  cocks,  in  order  that  the  pai- 
son  might  remove  it,  or  make  it  into  hay  at  his  own  ezpence.  And  a  rule  nisi 
was  granted  :  against  which 

Shepherd  and  Best,  Serjeants,  now  shewed  cause,  and  denied  that  the  com- 
mon law  rule  of  tithing  bay  was  satisfied  by  the  mere  division  of  the  grass, 
as  cut,  into  ten  parts  :  for  though  it  is  not  required  to  make  it  into  hay,  yet  be- 
fore it  is  put  into  grass  cocks  it  ought  to  be  properly  manufactured  for  that  first 
state  in  the  process  of  hay  making,  in  the  same  manner  as  the  farmer  himself 
would  deal  with  his  own  nine  parts.  The  tedding  or  scattering  it  abroad  after 
it  U  cut  in  the  swarth  is  for  the  purpose  of  drying  it  in  a  certain  degree  before 
it  i^  put  into  grass  cocks,  and  without  which  process  it  must  be  deteriorated. 
It  would  even  be  injurious  to  the  farmer  to  rake  the  raw  and  wet  grass  into 
cocks  without  such  previous  drying,  which  would  cause  it  to  heat  and  ferment, 
and  would  induce  the  necessity  of  immediately  reducing  it  again  to  its  first 
stage,  in  order  to  preserve  it  for  making  it  into  hay.  The  universal  method 
of  treatment  in  this  respect  shews  what  the  common  law  requires.  Without 
this  previous  scattering  abroad  and  drying,  the  cocks  would  not  be  made 
equal,  as  there  is  often  a  considerable  difference  in  the  swarth  in  different 
parts  of  the  field.  [The  Court  intimating  their  concurrence  with  the  argu- 
ment of  the  plaintiff's  counsel,  the  latter  refrained  from  discussing  the  author- 
ities with  which  they  were  furnished,  and  which  were  only  alluded  to  gen- 
erally.] 

Garrow  and  Marryat,  in  support  of  the  rule,  admitted  that  the  tithe  could 

(a)  To  ted,  from^the  Saxon  teadan,  to  prepare,  to  laj  graaa  newly  mown  in  rowa.  Hay. 
inakera  following  the  mowera,  and  caating  it  abroad,  they  call  tedding,  Johnton*9  Diet 
cites  Mortimer. 
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not  be  taken  of  the  sprass  ia  the  swarth,  because  of  its  inequality :  but  contend- 
ed that  it  was  lawful  at  common  law  for  the  farmer  to  set  out  the  tithe  in 
the  first  stage  when  the  grass  is  capable  of  being  put  into  equal  heaps,  before 
any  labour  was  applied  towards  making  it  into  hay.  And  though  the  swarth 
may  be  unequal  in  different  parts,  yet  there  is  no  difficulty  in  collecting  it  into 
equal  heaps  by  raking  more  together  into  those  heaps  where  the  swarth  is 
thinnest :  and  no  injury  can  arise  to  the  tithe  owner,  as  he  may  begin  count- 
ing the  heaps  where  he  pleases.  The  course  pursued  by  the  defendant  did 
not  preclude  the  plaintiff  from  sending  his  own  labourers  into  the  field  to  make 
his  tenth  part  into  hay ;  but  it  is  admitted,  that  the  farmer  is  not  bound  to  la- 
bour for  the  tithe  owner  for  that  purpose  :  and  if  not  for  the  whole  process,  why 
for  any  part  of  it,  as  tedding  it  ?  There  was  no  fraud  in  this  case ;  no  inten- 
tion of  spoiling  the  tithe  of  the  grass ;  nor  is  it  capable  of  being  injured  hy 
severing  the  swarth  immediately  into  heaps,  if  the  tithe  owner  be  ready  with 
his  own  labourers,  as  he  ought  and  is  required  to  be,  either  to  remove  or  to 
make  it  into  hay  on  the  land(a) :  the  farmer  must  do  the  same  by  his  nine 
parts.  A  custom  for  the  farmer  to  ted  the  grass  of  the  first  mowing  for  the 
rector  may  be  a  legal  foundation  for  an  exemption  from  tithe  of  the  second 
mowing:  as  in  Hdlr.  Fettyplace(b) ;  where  the  custom  was  laid  to  be  for 
the  farmers  to  cut  down  the  grass,  "  and  the  said  grass  to  ted  and  jihake 
abroad,  and  the  said  grass  so  dispersed  and  cast  abroad,  to  gather  into  weeks 
and  windrows,  and  to  put  into  small  cocks  et  po$t  primam  circxtmtationem  in* 
de,  the  tenth  cock  inde  to  set  forth  for  the  parson,  in  satisfaction  of  aU  tithes, 
as  well  of  the  first  as  of  the  latter  mowth  of  that  meadow,  for  the  same 
years."  And  on  demurrer  it  was  moved  that  the  prescription  was  not  good, 
because  no  more  was  given  to  the  parson  than  he  ought  to  have.  But  be- 
cause it  was  alleged  '*  that  the  farmer  at  his  own  costs  had  tedded  and  shaken 
it  abroad,  and  gathered  it  into  weeks  and  windrows,  and  made  it  into  little 
cocks,"  and  so  was  at  a  greater  labour  and  charge  than  the  law  appoints^  and 
the  parson  hath  benefit  by  the  said  labour,  it  was  adjudged  a  good  cause  of 
discharge.  Now  th.e  custom  there  alleged  is,  exactly  what  is  here  claimed  by 
the  rector  to  be  done  as  of  common  right.  [Lord  ElUnborough^  C.  J.  That 
must  depend  on  what  was  understood  by  ^^post  primam  circumkUionem  inde 
(c)"  The  case  there  cited,  of  Johnson  v.  Awbrey^  Gro.  Eliz.  660,  as  all  one 
with  the  case  at  bar,  was  a  custom  for  the  farmer  to  make  the  first  mowth  into 
hay^  and  set  out  the  Onth  cock  of  hay^  in  satisfaction  of  the  tithe  of  the  latter 
mowth.]  The  same  point  was  adjudged  14  years  afterwards  in  Hide  v.  EUis^ 
Hob.  250,  where  it  more  distinctly  appears  that  the  custom  set  up  was  to  do 
no  more  than  what  is  now  claimed  as  of  common  right ;  viz.  **  to  cut  the 
grass,  and  strew  it  abroad,  called  tedding^  and  then  to  gather  it  into  winreves, 
and  then  to  put  it  into  grass  cocks  in  equal  parts,  without  fraud,  and  then  to 
set  out  every  10th  cock  great  or  small  to  the  parson."  \Le  Blanc,  J.  That 
case  is  cited  by  Lord  RoUe  in  1  Rol.  Abr^  644. :  but  he  refers  to  several  other 
cases  as  having  decided  the  contrary.]  If  any  thing  be  required  to  be  done 
beyond  ttfe  severing  of  the  grass  into  ten  parts  by  raking  into  grass  cocks  from 
the  swarth,  it  may  as  well  be  made  into  hay ;  which  is  not  contended  for(^.    But 

(a)  In  Crahb  v.  Hayn€,  H.  16  G.  2,  1742,  the  Court  held  that  where  the  tenant  bad  tet 
out  his  tithe  of  bay  in  grass  cocks  only,  the  parson  bad  a  right  to  make  it  into  hay  on  the 
tenant*s  land.     Weblf  v.  Gordon,  in  1714,  S.  P.  2  Wood.  6. 

(b)  Cro.  Jac.  42.  and  vide  Oreen  v.  Auttin,  ib,  116. 

(c)  Something  was  meant  more  than  tedding;  which  is  admitted  to  be  the  first  sciittering 
abroad  oat  of  the  swarth,  and  before  the  grass  so  tedded  is  pat  into  grass  coeks.  That  oper- 
ation is  previoosly  described  in  the  custom  ss  here  stated.  Therefore  what  follows,  viz.  **  et 
post  primam  circarolationem  inde,**  most  mean  after  the  first  scattering  abroad  from  1h€ 
§mall  cocks  so  before  tedded;  and  then  the  tenth  eock  inde,  (that  is,  when  made  again  into 
cocks  from  such  last  mentioned  scattering  abroad  out  of  the  small  cocks  so  before  tedded)  was 
to  be  set  out  for  the  rector.  ^ 

(d)  It  was  once  said,  1  Rol.  Rep.  178,  that  the  parisbbner  ooght  to  make  the  grass  into 
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w1i0f»,  in  Pox  T.  Ayde,  2  P.  Wms.  322,  it  was  objected  that  the  parisio  ners 
de  jure  ougiit  to  make  the  tithe  grass  iQto  hay  ;  Lord  Kingt  C.  declared  the 
law  to  be  otherwise,  and  that  all  that  the  parishioners  were  bound  to  do  was 
"  to  cut  down  the  grass,  and  divide  it  into  ten  parts ;  after  which  the  parson 
**  was  to  make  it  into  hay/'  And  it  is  asufficient  check  against  fraud  that  the 
farmer  must  put  his  own  nine  parts  of  the  grass  into  cocks  from  the  swarth,  as 
well  as  the  rector's  tenth  part.  It  may  not  always  be  necessary  to  ted  the 
grass  at  all  before  putting  it  into  grass  cocks. 

Lord  Ellenbobough,  G.  J.  If,  from  the  state  of  the  weather  and  the 
condition  of  the  grass,  tedding  were  not  necessary  before  it  was  put  into  grass 
cocks,  the  plaintiff  should  have  shewn  that :  but  as  no  evidence  of  that  kind 
was  offered,  we  must  take  the  fact  to  be,  that  the  usual  method  of  treating  the 
grass  after  it  was  cut,  by  tedding  it  before  it  was  put  into  grass  cocks,  in  the 
common  process  of  making  it  into  hay,  was  proper  to  have  been  pursued  in 
the  present  instance,  and  that  it  was  done.  It  appears  to  me  that  the  learned 
Judge  correctly  laid  down  at  the  trial  the  common  law  principle  of  tithing  as 
applied  to  this  case.  It  cannot  be,  that  all  that  is  necessary  to  be  done  by  the 
occupier  is  to  cut  down  the  grass  and  divide  it  into  ten  parts,  as  Lord  Chan- 
cellor King  is  supposed  to  have  said  in  the  case  cited.  Nobody  contends,  that 
it  is  sufficient  to  give  the  rector  the  tenth  blade  of  grass,  or  that  it  is  to  be  tith- 
ed in  the  swarth,  which  is  often  so  unequal  that  it  cannot  be  fairly  divided. 
The  rule  then  is  for  the  rector  to  take  his  tenth  part  in  that  firat  convenient 
stage  of  the  process  when  the  subject-matter  may  be  equally  divided,  and  that 
is  when  it  is  put  into  grass  cocks  in  the  common  process  of  hay-making :  and 
it  is  agreed  on  all  hands,  that  the  usual  course  is  for  the  grass  to  be  tedded  af- 
ter it  is  cut  before  it  is  made  into  grass  cocks.  This  may  possibly  not  be  ne- 
cessary under  extraordinary  circumstances  of  weather ;  but  where  that  is  so, 
it  ought  to  be  shewn.  It  is  said,  however,  that  tedding  was  held  not  to  be  ne- 
cessary in  Hall  v.  Pettyplace,  and  Hide  v.  EUis.  That  does  not  so  distinctly 
appear  by  the  former  of  those  cases  :  but  at  any  rate,  the  authority  of  them 
is  questioned  by  Lord  RoUe  in  his  Abridgment,  who  ref^  to  other  cases 
where  the  contrary  was  adjudged.  In  addition  to  which  the  doctrine  of  Hide 
y.  Ellis  has  been  expressly  contradicted  in  a  modern  case,  that  of  Brook  v. 
Power,  4  Wood's  Exch.  Tithes  Gases,  91 ;  where  in  answer  to  a  bill  filed  by 
the  rector  of  Prjfem  Bamet  for  an  account  of  tithes  in  kind,  amongst  others 
for  the  tithe  of  hay,  the  defendant  Power  stated,  that  in  1772  he  mowed  a 
field  of  grass,  and  put  the  produce  into  grass  cocks,  and  gave  the  plaintiff 
notice  that  he  was  ready  to  set  out  the  tithes  thereof:  that  the  plaintiff 
thereupon  attended,  and  desired  to  know  whether  such  grass  had  been  ted- 
ded abroad  and  raked  in  before  it  was  cocked  ;  and  on  being  informed  that 
it  had  not,  but  that  the  same  was  cocked  out  of  the  swarth,  he  refused  to  take 
it  in  that  way.  That  the  defendant  beins^  informed  by  soine  of  the  oldest  inhab- 
itants of  the  parish  that  such  had  been  the  custom,  refused  to  set  out  the  tithes 
in  any  other  manner.  But  the  Court,  after  hearing  witnesses,  ultimately  de- 
creed the  defendant  to  account  for  the  tithes.  The  Court  therefore  pronounced 
on  the  mode  of  setting  out  the  tithe  of  hay  there  claimed  by  t}ie  rector,  as  the 
law  obligation  ;  that  the  subject-matter  firat  presents  itself  in  a  titheable  shape 
when  put  into  grass  cocks,  and  that  tedding  is  necessary  before  it  is  put  into 
such  cocks. 

Gross,  J.  declared  himself  of  the  same  opinion. 

Lb  Blanc,  J.  The  rule  laid  down  by  the  learned  Judge  at  the  trial  is  the 
common  law  rule ;  and  where  there  are  any  exceptions  to  it,  those  must  be 
shewn.  The  same  rule  was  also  recognized  in  a  case  of  Blaney  v.  Whitaker, 
which  was  tried  on  the  Western  Circuit,  and  came  before  this  Court  on  a  motion 

htn;  hvX  vida  SwUhMon  t.  Bodfon^  9  Hod.  117.  2  Bke.  Com.  29,  and  Btndici  v.  KkmbUf 
2  Wood*!  Exdk  lltbe  CaoiM,  »W. 
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for  a  new  trial  in  M.  23  Geo.  3.  "  It  was  an  action  on  the. case  against  the 
parson  for  not  taking  away  the  tithe  of  turnips  after  they  had  heen  set  out. 
The  turnips  had  heen  drawn  to  feed  cattle,  and  every  tenth  turnip  was  thrown 
aside  as  drawn  on  a  ridge  oppojsite  the  parson.  The  question  was,  Whether  the 
tithe  were  properly  set  out  ?  The  person  contending  that  the  turnips  ought  to 
be  set  out  in  heaps,  or  at  least  gathered  into  heaps  for  him.  Mr.  Justice  Ash* 
hurst  said,  that  in  hay  and  com,  the  farmer  roust  put  it  into  cocA» and  sheaves, 
for  his  own  benefit,  and  therefor  he  shall  do  the  same  for  the  parson ; 
but  that  a  man  was  not  obliged  to  bestow  more  labour  than  the  nature  of  the 
thing  required  for  the  benefit  of  the  parson :  and  that  this  agreed  with  the 
cases.  Mr  Justice  BuUer  said,  that  he  entirely  agreed  with  his  Brother 
Ashhurst.  That  if  the  farmer  put  them  into  heaps  for  himself,  he  should  do 
so  for  the  parson  :  but  if  he  did  not  do  so  for  himself,  he .  need  not  do  so  for 
the  parson.  That  the  rule  of  law  was,  that  things  should  be  tithed  as  soon 
as  the^  were  in  a  proper  state  to  be  tithed  :  the  same  was  the  case  with  hay 
and  corn.  The  rule  for  a  new  trial  was  discharged."  When,  then,  is  this 
subject-matter  in  a  proper  state  to  be  tirhed  ?  When  it  comes  into  grass  cocks 
in  the  ordinary  course  of  the  process  of  making  it  into  hay  ;  that  is,  by  the 
first  turning  over  the  swarth  after  it  has  been  cut,  that  the  under  side  may  be  , 
exposed  to  the  action  of  the  sun  and  air;  which  I  take  to  be  tedding  it ;  and 
in  that  state  only  (I  do  not  speak  of  extraordinary  cases)  can  it  properly  be  put 
into  grass  cocks.  The  case  cited  by  my  Lord  out  of  Wood's  collection  lays 
down  the  same  rule :  and  that  has  settled  the  question,  and  removed  the 
doubt  which  might  have  existed  upon  the  eajlier  rases  referred  to  in  argu- 
ment ;  which,  however.  Lord  RoUe  states  to  have  been  contradicted  by  other 
decisions  which  he  mentions. 
Batley,  J.  assented. 

Rule  discharged. 


Whiteacre,  on  the  Demise  of  Boult,  v.  Symonds. 

10  East,  13.    Jane  20, 1808. 

A  landlord  of  premises  aboat  to  sell  them  gave  bis  tenant  notice  to  qait  on  the  11th  of  Oeto~ 
her  1806,  hot  promised  him  not  to  turn  him  out,  unless,  they  were  sold:  and  not  being 
sold  till  iebruary  1807,  the  tenant  refused  on  demand  to  deliver  up  possession  :  And  on 
ejectment  brought;  held  that  the  promise  (which  was  performed)  was  no  waiver  of  the 
notice,  nor  operated  as  a  licence  to  be  on  the  premises  otherwise  than  subject  to  the  land- 
lord's right  of  acting  on  such  notice  if  necessary;  and  therefore,  that  the  tenant,  not  hav- 
ing delivered  up  possession  on  demand  after  a  sale,  was  a  trespasser  from  the  expiration 
of  the  notice  to  quit. 

V  THE  day  of  the  demise  in  this  ejectment  was  laid  on  the  12th  of  October 
1806,  and  at  the  trial  before  Grose^  J.  in  Suffolk^  it  appeared  that  the  defend- 
ant had  for  many  years  held  the  premises  in  question,  consisting  of  a  cottage, 
barn,  and  about  five  acres  of  land,  as  tenant  from  year  to  year,  of  the  lessor 
of  the  plaintiff:  who  being  desirous  of  selling  the  property,  on  the  22d  of 
March  1806,  served  the  defendant  with  a  written  notice  to  quit  th,e  premises 
on  the  11th  of  October  next  (being  Old  Michaelmas-dayt)  from  which  time 
the  taking  had  originally  commenced.  The  defendant  continued  notwith- 
standing in  possession,  and  this  ejectment  was  brought  in  Easter  term  1807. 
.Two  letters  were  given  in  evidence ;  one  from  the  defendant  to  the  landlord's 
agent,  dated  1st  June  1807,  wherein  the  defendant  stated  **my  landlord  has 
given  me  an  order  to  quit  the  house  this  month,  and  has  served  me  with  a 
writ  of  ejectment.  I  have  lived  there  many  years,  and  am  loth  to  leave  the 
premises.  I  did  not  expect  any  such  treatment  jfiom  him ;  you  having  al- 
ways promised  me,  that  I  should  not  be  turned  out  unless  the  hov^e  was  sold. 
I  fi^ould  be  glad  to  continue  until  the  premises  are  sold.    He  has  threatened 
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lo  seise  all  my  property.  I  should  be  glad  to  stay  where  I  am,  if  you  ap- 
prove of  it."  The  other  letter  was  from  the  landlord's  agent,  in  answer  to 
the  above,  dated  the  11th  of  June,  "  Mr«  Symom,  I  have  just  received  your 
letter  respecting  the  quitting  of  the  bouse  at  Tritton.  You  say,  I  promised 
you  shmdd  not  he  turned  mit^  until  the  place  was  sold :  1  did  so,  and  have 
been  as  good  as  my  word :  for  Mr.  Botdt  (the  lessor)  sold  the  place  last  Feb- 
ruary  to  a  person  at  Summerly ,  for  him  to  have  possession  at  Lady-day  last, 
which  I  find  you  have  withheld  :  and  you  mu5t  know,  that  you  are  wrong  in 
so  doing.  Had  the  purchaser  not  objected  to  your  staying,  I  should  not :  but 
^  as  it  now  stands,  I  expect  you  to  quit  when  required,"  &c.  There  was  also 
proved  an  agreement,  dated  in  February  1807,  for  the  sale  of  this  estate 
from  Mr.  Boult  to  the  purchaser ;  to  whom  possession  was  to  have  been  de- 
livered in  March  following.  The  objection  was  taken  at  the  trial,  that  the 
subsequent  permission  of  the  landlord,  by  his  agent,  for  the  tenant  to  contin- 
ue in  possession  until  a  sale,  was  a  waiver  of  the  antecedent  notice  to  quit, 
so  far  as  to  prevent  the  tenant  from  being  considered  as  a  trespasser  by 
relation  back  to  the  llth  of  October  1806,  when  the  notice  to  quit  expired  ; 
although  be  continued  in  ]f>ossession  afterwards  at  the  will  of  the  landlord, 
which  might  be  determined  at  any  time,  but  which  was  not  in  fact  determin- 
ed till  Ladyday  1807,  or  at  least  not  sooner  than  the  February  before,  when 
the  contract  for  sale  was  made.  Grose,  J.  however  thought,  that  the  meaning 
of  the  agreement  was,  that  the  permission  to  remain  in  possession  was  only  con* 
ditional  until  a  sale ;  the  landlord  reserving  to  himself  the  power  to  act  upon  his 
notice  to  quit,  if  necessary,  in  case  of  a  sale :  and  that  a  sale  having  been  made, 
and  the  tenant  having  refused  to  quit  the  possession  when  demanded  of  him, 
the  landlord  had  a  right  to  act  upon  his  original  notice  to  quit :  and  therefore 
the  plaintiff  obtained  a  verdict ;  but  leave \vas  given  to  move  the  Court  to  set 
it  aside  and  enter  a  nonsuit,  if  the  direction  were  wrong.  Accordingly  a  rule 
nisi  was  obtained  in  the  last  term  for  this  purpose  ;  against  which 

Wilson  and  Storks  were  to  have  shewn  cause :  but  Dampier  was  called 
upon  to  support  the  rule ;  who  contended  that  the  tenant,  having  had  an  ex- 
press licence  from  his  landlord  to  continue  on  the  premises  urUU  a  sale,  could 
not  be  treated  as  a  trespasser  during  the  intervening  period,  which  he  must  be 
deemed  to  be,  if  the  notice  to  quit  were  good  ;  and  therefore  by  necessary  im- 
plication it  must  be  taken  to  have  been  waived.  For  as  a  recovery  in  this 
ejectment  would  be  conclusive  evidence  that  the  defendant  was  a  trespasser 
on  the  13th  of  October  1806,  it  is  repugnant  to  the  evidence,  which  goes  to 
prove  that  he  was  then  in  by  licence.  The  demise  should  have  been  laid  after 
Lady-day  1807,  or  after  the  sale.  The  landlord  could  not  hnve  brought  eject- 
ment before  a  sale,  and  by  the  same  rule  he  cannot  lay  his  title  to  have  accrued 
before  the  sale.  If  he  had  brought  trespass,  the  tenant  might  have  pleaded 
the  licence  up  to  the  time  of  the  sale.  The  tenant  has  been  entrapped  to 
expend  his  money  and  labour  on  the  premises  under  the  licence  to  occupy, 
and  is  now  to  be  made  a  trespasser  by  relation  during  the  same  period  :  but 
the  law  will  not  construe  the  agreement  so  as  to  produce  so  unjust  a  conse- 
quence :  but  will  consider  it  as  creating  a  tenancy  at  will,  which  it  was  neces- 
sary to  determine  by  notice,  before  the  tenant  could  be  proceeded  against  as  a 
trespasser :  as  in  Goodtitle  v.  Herbert,  4  Term  Rep.  689. 

Lord  Ellenborough,  G.  J.  I  cannot  construe  the  language  of  this  corres- 
pondence on  the  part  of  the  landlord,  as  constituting  a  new  tenancy  between 
him  and  the  defendant  after  the  time  of  the  notice  to  quit,  or  as  a  waiver  of 
that  notice :  nor  was  it  a  license  for  the  purpose  now  insisted  upon.  The 
landlord  was  willing  indeed  to  let  the  defendant  remain  on  the  premises  till  a 
sale,  but  he  was,  anxious  at  the  same  time  to  retain,  and  did  reserve  to  himself, 
all  his  rights  under  the  notice  to  0"it,  with  which  he  was  armed,  in  order  to 
enforce  obedience  to  that  notice  if  it  should  be  necessary.  He  said,  in  answer 
to  the  tenant's  application,  that  he  would  not  turn  him  out  until  the  place  was 

Vol.  V.  34 
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sold  ;  that  is  in  effect  saying,  that  until  the  place  were  sold,  he  would  suspend 
the  exercise  of  his  right  under  the  notice  to  quit :  hut  it  could  not  have  been 
intended  to  give  the  tenant  such  a  Jicence  as  would  vacate  the  notice,  and  be 
destructive  of  the  right  which  the  landlord  was  so  anxious  to  retain.  No  man 
would  grant  an  indulgence  of  this  sort  to  his  tenant,  if  this  use  were  to  be 
made  of  it,  plainly  contrary  to  the  understanding  of  the  person  who  granted 
iu  Here  the  landlord  has  kept  his  promise,  and  did  not  turn  out  the  tenant 
before  he  had  sold  the  premises :  but  the  tenant  has  broken  his  engagement 
by  not  delivering  up  the  possession  after  the  sale,  and  now  ungratefully  holds 
out  against  his  landlord.  It  was  for  the  tenant  to  choose  whether  he  would 
continue  to  hold  on  and  to  expend  his  money  and  labour  on  the  premises  under 
such  an  insecure  sort  of  agreement,  but  having  chosen  to  run  the  risk,  he  must 
take  the  consequence. 

Grose,  J.  I  considered  this  as  an  unfair  attempt  on  the  part  of  the  tenant 
to  take  advantage  of  and  convert  that  into  a  right  which  the  landlord  meant 
only  as  an  indulgence  to  him :  to  permit  him  to  stay  on  the  premises  until 
they  were  sold  :  hut  still  to  retain  the  right  of  compelling  him  to  quit  under 
the  notice,  if  a  purchaser  offered.  The  notice  was  given  and  persisted  in  for 
the  express  purpose  of  enabling  the  landlord  to  sell  the  premises  to  more  ad- 
vantag,e,  and  that,  if  sold,  he  might  not  be  disabled  from  giving  possession  at 
the  time  to  the  purchaser. 

Lb  Blanc,  J.  If  this  were  to  be  considered  as  a  license  to  the  tenant  to 
continue  in  possession,  to  be  sure  he  could  not  be  treated  as  a  trespasser  until 
the  licence  was  determined ;  but  Upon  the  construction  of  the  letter,  coupled 
with  the  situation  in  which  the  parties  stood  at  the  time,  I  think  it  is  clear  that 
the  landlord  neither  intended  to  grant  him  a  licence,  nor  to  consider  him  at  all 
as  a  tenant.  Suppose  the  promise,  not  to  turn  the  tenant  out  before  the  place 
was  sold,  had  been  made  l^fore.the  notice  to  quit ;  but  the  landlord  had  then 
informed  him  that  he  would  not  preclude  himself  if  he  thought  it  proper  to 
give  him  a  notice  to  quit ;  what  objection  could  have  been  made  to  the  notice, 
if  it  were  afterwards  given  ?  Then  how  does  it  differ  the  case,  that  the 
promise,  though  made  afterwards,  was  made  subject  to  the  notice  to  quit  ? 
The  landlord  insists  all  along  upon  his  notice  to  quit,  though  he  promised  not 
to  turn  the  tenant  out  before  the  sale. 

Bayley,  J.  The  fair  meaning  of  the  letter  is,  that  the  landlord  would  not 
bring  ejectment  to  turn  the  tenant  out  of  possession  upon  the  notice  to  quit, 
unless  the  premises  were  sold ;  but  that  he  did  not  mean  to  dispossess  himself 
of  the  legal  right  to  turn  him  out  on  the  notice  after  the  1 1th  of  October.  The 
only  effect  of  the  recovery  in  this  ejectment  upon  any  subsequent  action  for 
the  mesne  profits  will  be,  that  the  day  of  the  demise  laid  in  the  declaration  in 
ejectment  will  be  conclusive  of  the  right  of  the  landlord  to  the  possession  of 
the  premises  from  the  11th  of  October:  but  the  tenant  will  still  be  entitled  to 
shew,  if  he  can^that  the  land  had  been  of  no  value  to  him  during  that  time ; 
and  then  the  landlord  would  only  recover  nominal  damages. 

Rule  discharged(l)(2). 

(1)  Vide  poft,  189.  It  bat  been  held,  that  the  aeoeptance  or  rent  accruing  after  the  ex- 
piration of  a  notice  to  quit  iaa  waiver  of  that  notice.  Goodright  d.  Charier  v.  Cordwent^ 
6  Term  Rep.  219.  Bot  merely  permitiiog  the  tenant  to  remain  in  poMeasion  after  the  expira- 
tion of  notice  ia  not  a  waiver.    Boggs  ?.  Black  in  Error,  I  Bion.  88S. 

(3)  [See  also,  Humphill  v.  Tkvu,  4  W.  &  S.  685.— W.] 
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Wameford  v.  Kendall. 

10  Eaft,  19.    June  20,  1808. 

^e'poMeasion  of  game  by  a  servant  employed  to  detect  poacheri,  who  took  it  ap  after  it  had 
beeo  killed  by  strangers  oo  the  manor,  in  order  to  carry  it  to  the  lord,  is  not  a  potHirion 
wiihio  the  penalty  of  the  game  laws. 

THE  plaintiff  declared  in  debt  for  the  51.  penalty  given  by  stat.  5  Ann.  c. 
14,  against  the  defendant  for  exposing  to  sale  a  hare,  not  being  qualified  in  his 
own  right  to  kill  game,  nor  entitled  thereto  under  any  person  so  qualified ; 
against  the  form  of  the  statute.  At  the  trial  it  was  proved,  that  the  plaintiff 
went  out  coursing,  and  killed  a  hare  on  Shipston  manor,  when  the  defendant, 
who  was  employed  as  a  carpenter  and  woodman  by  Mr.  Earl  the  lord  of  the 
manor,  and  had  directions  from  him  to  detect  poachers,  came  up  and  took  the 
hare  from  the  dog,  and  carried  it  away,  notwithstanding  the  plaintifTclaimed  it, 
to  Mr.  EarVs  steward  according  to  bis  instructions.  Laivrerice,  J.  before 
whom  the  cause  was  tried,  thought  that  this  was  not  a  case  within  the  statute ; 
but  upon  the  authority  of  MoUon  v.  Cheeseley,  1  Esp.  N.  P.  Cas.  123»  with 
which  he  was  pressed  by  the  plaintiff's  counsel,  he  suffered  a  verdict  to  be 
taken  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to  set  aside  the  ver- 
dict and  enter  a  nonsuit,  if  the  plaintiff  were  not  entitled  to  recover.  And  a 
rule  nisi  having  been  obtained  for  that  purpose,  upon  the  application  of  Park 
and  Littledale  ; 

/.  Williams  now  shewed  cause,  and  contended,  that  the  penalty  was  incur- 
red by  the  defendant,  within  the  express  words  of  the  statute  9  Ann.  c.  25.  s, 
2,  which  enacts  that,  "  if  any  hare,  &c.  shall  be  found  in  the  possession,  &c. 
"  of  any  person  whatsoever,  not  qualified  in  his  own  right  to  kill  game,  or  be- 
*<  ing  entitled  thereto  under  some  person  so  qualified,  the  same  shall  be  taken 
**  to  be  an  exposing  to  sale  thereof  within  the  true  intent  and  meaning  of  the 
"  statute  5  Ann."  For  the  defendant  was  not  qualified  in  his  own  right,  and 
the  steward  of  the  manor,  who,  at  most,  could  have  had  but  a  delegated  au- 
thority from  his  master,  and  could  not  transfer  such  authority  to  another. 
And  as  to  the  defendant's  possession  of  the  game  hevaghonafidey  and  without 
any  intention  to  offend  against  the  game  laws,  that  cannot  vary  the  case :  as 
was  held  in  Calcroft  v.  Gibbs,  5  Term  Rep.  19 ;  where  though  the  defendant 
had  acted  bona  fide  as  gamekeeper  under  a  deputation  to  one  who  claimed  to 
be  lord  of  the  manor,  yet  the  claimant's  title  failing,  the  defendant  was  deemed 
liable  to  the  penalty.  So  the  possession  of  naval  stores,  however  innocently, 
cannot  be  justified  except  in  one  or  other  of  the  ways  protected  by  the  act(a). 

Lord  Ellenbobough,  G.  J.  The  question  is.  Whether  the  possession  of  the 
defendant  were  such  as  to  constitute  an  offence  and  subject  him  to  the  penalty 
under  the  statute?  He  did  not  claim  the  hare  as  his  property,  nor  acquire  the 
possession  of  it  for  himself,  but  for  his  roaster,  on  whose  manor  it  was  taken  : 
and  if  this  be  an  offence  no  case  can  be  stated  in  which  an  unqualified  person 
can  innocently  come  in  contact  with  game.  It  may  as  well  be  said,  that  if  a 
qualified  man  returning  home  with  a  bag  of  game  were  to  fall  from  his  horse, 
another  could  not  lawfully  take  up  the  bag  in  order  to  assist  the  owner :  or 
that  if  a  person  seised  an  offender  who  had  naval  stores  unlawfully  in  his  pos- 
session, and  took  them  away  in  order  to  bring  them  before  a  magistrate,  that 
would  be  an  unlawful  possession  against  the  acts  of  parliament  made  for  pro. 

(a)  9  &  10  W.  8.  c.  41.  and  vide  stat.  89  and  40  G.  8.  c.  89,  which  recites  the  interven- 
ing itatntee :  bat  see  the  case  before  Fo§Urt  J.  in  the  Appendix  to  bia  Treatise  on  the  Crown 
Uw,  489»  edit  of  1792,  and  2  East's  P.  C.  766. 
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tecting  the  king's  stores.     The  case  of  Molton  v.  Che&teley  must  have  been 
imperfectly  stated  (a). 

Grose,  Lc  Blanc,  and  Bayley,  Justices,  assented  ;  and  the  former  observ- 
ed, that  the  possession  of  the  game  by  the  defendant  was  rather  for  the  pur- 
pose of  protecting  the  game,  than  in  breach  of  the  laws  for  preserving  it. 

Rule  absolute. 


Hartley  v.  Rice. 

10  East,  22.    Jane  21,  1808. 


.A  wagering  contract  for  50  gaineas,  that  the  plaintilT  would  not  marry  within  lix  yeari,  ia 
prima facU  in  restraint  of  marriage,  and  tnerefore  Toid;  no  circcmstances  appearing  to 
shew  that  sach  restraint  was  pradent  and  proper  in  the  particolar  instance. 

THE  plaintiflf  declared  in  assumpsit  upon  a  wager  made  on  the  25th  of 
Noveinber  1799,  whereby  he  belted  with  the'  defendant  50  guineas  that  he  the 
plaintiff  should  not  be  married  in  six  years :  stating  that  in  con^deration  that 
the  plaintiff  promised  to  pay  the  defendant  50  guineas  in  case  he  the  plaintiff, 
should  be  married  within  that  time,  the  defendant  promised  to  pay  the  plaintiff 
the  like  sum  if  the  plaintiff  should  not  be  married  witnin  that  time. 
And  then  the  plaintiff  averred,  that  from  the  time  of  making  the  prom- 
ise he  has  not  been  nor  is  yet  married,  but  during  all  the  time  has  remained 
and  still  is  unmarried  ;  whereby  the  defendant  at  the  expiration  of  six  years 
from  the  making  of  the  promise  became  liable  to  pay  to  him  the  said  sum,  &c. 
To  this  the  defendant  demurred  specially,  on  the  ground  that  the  contract  de- 
clared on  was  illegal  and  void  ;  the  same  having  been  entered  into  in  restraint 
of  marriage,  and  tending  to  prevent  the  plaintiff  from  marrying  during  the  six 
years,  &c. 

Burroughs  in  support  of  the  demurrer,  argued  that  a  party  binding  himself 
not  to  marry  on  pain  of  paying  a  sum  of  money  was  a  contract  in  restraint  of 
marriage,  and  therefore  void  by  the  express  determination  in  Lotpe  v.  Peers{b). 
That  indeed  was  a  covenant  not  to  marry  any  body  else  besides  the  plaio- 
tiflf;  which  being  indefinite  might  extend  to  the  duration  of  the  defendant's 
life :  but  the  length  of  time  in  which  the  restraint  is  to  operate,  or  the  amount 
of  the  penalty,  cannot  make  any  difference  in  principle,  any  more  than  the 
form  of  the  contract  in  that  case  being  by  deed,  and  in  this  by  parol.  Baker 
V.  White  J  2  Vern.  215,  was  also  the  case  of  a  bond  set  aside,  on  the  ground 
of  its  being  in  general  restraint  of  marriage,  as  Lord  Hardwicke  declared  in 
Woodhouse  v.  Shepley,  2  Atk.  540. 

Marryat,  contra,  denied  that  this  was  a  contract  in  restraint  of  marriage  ; 
i,  e,  for  that  purpose ;  though  collaterally  it  might  have  that  operation  on  the 
mind  of  the  party ;  but  such  a  possibility  would  not  vitiate  the  contract. 
Supposing  however,  that  it  was  a  contract  m  partial  restraint  of  marriage,  he 
endeavoured  to  distinguish  this  from  the  cases  cited,  by  saying  that  they  went 
upon  the  restraint  of  marriage  being  general,  and  such  as  would  enure  during 
the  lives  of  the  parties  :  which  was  unreasonable  in  itself:  but  there  was 
nothing  unreasonable  in  a  party  restricting  himself  from  marrying  for  six 


(a)  The  fact  there  proved  was,  that  a  pheasant  had  been  killed  by  accident  by  the  defen- 
dant's dog;  and  the  defendant  had  afterwards  carried  it  awaj.^  Two  penalties  were  sought  to 
be  recovered,  one  for  baring  the  pheasant  in  his  possession  not  being  qoalified,  and  the  other 
for  keeping  a  dog  to  kill  game.  Mr.  Jostice  Buller  is  sakl  to  have  roled  that  the  plaintiir 
could  go  for  one  penalty  only,  **  for  that  both  offences  being  by  the  same  ad,  the  plaintiff 
conid  recover  but  one  peoahy  under  the  same  statute."  The  wording  being  equivocal,  it  was 
considered  at  first  as  if  by  the  word  act  was  to  be  understood  stattUe  ;  which  it  was  agreed 
on  all  hands  could  not  have  been  roled  b^  the  learned  judge;  who  probably  said,  that  two 
peaaltiet  could  not  be  recovered  under  this  statute  for  the  same  act  done  by  the  defendant. 

{b)  4  Borr.  2226.    Vide  8.  C.  in  the  Exchequer.    Wilmot's  Rep.  S64. 
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years :  circumstances  might  render  it  prudent  and  proper  to  impose  suph  a 
temporary  qualified  restraint ;  the  party  might  have  oeen  a  minor :  and  noth- 
ing appeared  here  to  shew  the  contrary. 

Burrough  replied,  that  in  the  absence  of  circumstances  which  shewed  ex- 
pressly that  this  was  a  prudent  and  proper  restraint  of  marriage  in  the  partic- 
ular instance,  the  case  fell  within  the  general  rule  against  all  contracts  in  re- 
straint of  marriage. 

Lord  Ellenborouoh,  G.  J.  On  the  face  of  the  contract,  its  immediate 
tendency  is,  as  far  as  it  goes,  to  discourage  marriage  ;  and  we  have  no  scales 
to  weigh  the  degree  of  effect  it  would  have  on  the  human  mind.  It  is  said, 
however,  that  the  restraint  is  not  to  operate  for  an  indefinite  period,  but  only 
for  six  years,  and  that  there  might  be  reasonable  grounds  to  restrain  the  party 
for  that  period.  But  no  circumstances  are  stated  to  us  to  shew  that  the  re- 
straint was  reasonable :  and  the  distinct  and  immediate  tendency  of  the  re- 
straint stamps  it  as  an  illegal  ingredient  in  the  contract.  Wagers  in  general 
are  seldom  indifierent  in  their  tendency,  and  this  certainly  is  not  so. 

Gbosb,  J.  Every  contract  in  restraint  of  marriac^e  is  illegal,  as  was  said 
by  Lord  Hardwicke.  But  this  is  endeavoured  to  be  distinguished  from  former 
cases,  as  not  being  a  total  and  indefinite  restraint  of  marriage  :  that  however 
roust  depend  upon  the  duration  of  the  party's  life.  If  good  for  six  years,  why 
not  for  a  longer  period  ? 

Lb  Blanc,  J.  This  case  is  presented  to  us  stripped  of  all  particular  circum- 
stances, and  therefore  must  be  determined  by  the  general  rule  of  law.  Now  it 
18  impossible  to  say  that  such  a  contract  might  not  have  an  efiect  on  the  mind 
of  the  party  to  deter  him  from  marrying  during  the  six  years  :  but  a  contract  to 
restrain  marriage  generally  has  been  determined  to  be  illegal,  as  being  against 
the  sound  policy  of  the  law ;  and  nothing  is  stated  here  to  shew  it  to  be  other- 
wise in  the  particular  instance. 

Bayley,  J.  This  wager  is  calculated  to  operate  against  marriage,  and  no 
prudential  reasons  are  shewn  to  have  conduced  to  it  in  this  instance ;  there- 
fore it  falls  within  the  general  rule,  that  being  a  contract  in  restraint  of  mar- 
riage generally,  it  is  void(l). 

Judgment  for  the  Defendant. 


The  King  v.  The  inhabitants  pf  St.  James  in   Bury  St. 

Edmunds. 

10  East,  26.    Jane  22,  1808. 

A  Uboorer  employed  by  his  maiter  to  drive  hii  cart  into  a  parish  with  one  load,  and  to  re- 
tarn  with  another,  and  who  broke  his  leg  there  by  accident,  which  detained  him  for  lome 
time  in  inch  pariah,  by  which  he  was  relieved,  ia  to  be  coniidered  ai  eatual  poor,  and  ai 
aneh  ia  not  removeable  either  under  the  atat.  18  and  14  Car.  2.  c.  12.  or  the  itat  86  Geo. 
8.  e.  101,  aa  not  coming  there  to  teiiU  or  inhabit;  and  oooaeqnently,  the  ezpeneee  of  hia 
relief  cannot  be  directM  to  be  paid  daring  the  anapenaion  of  the  order  of  removal  under 
the  latter  aUtnte. 

TWO  Justices,  hy  an  order  in  the  usual  form,  reciting  the  complaint  of  the 
churchwardens,  &c.  of  the  poor  of  the  parish  of  St,  James^  &c.  that  Samuel 
Offord  did  lately  come  to  inhaint  in  the  said  parish,  not  having  gained  a  legal 
settlement  there,  and  that  he  was  then  actually  chargesble  to  the  parish,  re- 
moved the  said  S.  Offord  from  St.  James  in  Bury  to  Lnvorik,  both  in  Suffolk  ; 
which  order  was  quashed,  on  appeal  to  the  Sessions,  subject  to  the  opinion  of 
this  Court  on  a  case,  stating : 

(1)  Aa  to  what  wageri  are  recoverable,  and  what  are  not,  aee  note  (1)  to  Htnkin  v. 
Onertf ,  12  Eaat  247. 
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Tb&t  the  panper  Offord  being  settled  in  Leworth  was  employed,  on  the  33d 
of  December  1807,  as  a  day-labourer,  by  R,  Heffer  of  Ixtifarthf  to  drive  a  load 
of  hay  to  St.  James's  in  the  town  of  Buryt  and  to  return  with  a  load  of  muck. 
In  loading  the  muck  he  fell  and  broke  his  leg.  On  the  24th  December^  two 
magistrates  took  the  pauper's  examination,  made  out  the  order  of  removal, 
and  (the  pauper  being  unable  to  be  moved)  suspended  the  execution  by  an  in- 
dorsement on  the  back  of  the  order.  The  pauper  was  attended  by  a  surgeon 
by  the  order  of  the  parish  officers  of  St.  James^  and  the  expence  of  16^.  13;. 
was  incurred  for  his  cure  and  maintenance.  On  the  1st  of  Aprtt^  1808,  the 
pauper  being  able  to  move,  the  magistrates  took  off  the  suspension,  and  made 
the  order  for  payment  of  the  16/.  13f.  for  the  expences,  by  indorsing  the  same 
on  the  order  of  removal :  and  on  the  same  day  the  order  was  executed,  and 
the  pauper  conveyed  to  Ixworth. 

The  Attorney- ueneral  and  Storks^  in  support  of  the  order  of  Sessions,  objected 
to  the  original  or  der  of  removal  and  the  order  for  payment  of  costs  during  the 
suspension  of  it,  upon  the  ground  that  casual  poor  were  not  removeable  before 
the  Stat.  35  G.  3.  c.  101.,  and  that  act  did  not  enable  the  magistrates  to  remove 
any  persons  who  were  not  removeable  before,  but  was  meant  to  prevent  persons 
whowere  removeable  from  being  removed  during  illiness  or  other  infirmity  which 
rendered  it  dangerous  to  them.  The  stat.  13  &  14  Gar.  2  c.  12,  which  first  gave 
the  power  of  removal,  is  confined  to  persons  coming  to  settle  in  a  parish  in  any 
tenement  under  the  yearly  value  of  lOZ.:  and  therefore  where  an  oider  of  remo- 
val only  stated  that  the  pauper  had  endeavoured  to  intrude  into  the  parish,  &c., 
it  was  held,  Rex  v.  Graffkam,  2  Const.  635.  pi.  660.  ill.  The  stat.  35  Geo.  3. 
c.  101.  which  enables  the  magistrates  to  suspend  orders  of  removal,  uses  the 
words  inhabiting  or  sojourning  in  the  place  from  whence  the  pauper  is  to  be 
removed.  But  neither  could  this  pauper,  in  any  fair  sense  of  the  words,  be  said 
to  have  come  to  settle  in  the  parish  of  St.  James  in  Rury,  nor  to  have  been  tn- 
habiting  or  sojourning  there  at  the  time  of  the  order  of  removal  made.  The 
law  throws  the  obligation  of  providing  for  casual  poor  on  the  parish  in  which 
they  happen  to  be  when  the  necessity  arises.  This  i^  every  day's  experience. 
And  in  Simmons  v.  Wtlmot  and  Others,  2  Esp.  N.  P.  Gas.  91,  Lord  Eldon, 
C.  J.  of  C.  B,  held,  that  where  a  person  had  relieved  one  who  came  under 
that  description,  he  had  a  right  to  recover  the  expences  from  the  parish  ofil- 
cers.  [Lord  EUenborough  asked  if  there  had  been  any  subsequent  recogni- 
tion of  the  point  said  to  have  been  ruled  in  that  case:  but  no  answer  was 
given.]  The  general  point  was  decided  in  Newby  v.  Wiltshire^  Gald.  527,  in 
this  court,  where  it  was  held  that  the  master  of  the  pauper,  who  broke  his  leg 
as  he  was  driving  his  master's  waggon,  was  not  liable  to  the  surgeon  for  his 
cure  ;  but  that  the  parish  were  bound  in  the  first  instance  to  have  taken  care 
of  him.  So  in  Watson  v.  Turner,  Exch.  T.  7  G.  3.  Bull.  N.  P.  129,  147, 
a  subsequent  promise  made  by  a  parish  ofiicer  to  pay  the  expences  of  a  pau- 
per's cure  out  of  the  parish  was  held  binding  as  a  consideration  founded  upon 
a  moral  obligation  on  the  parish  to  provide  for  their  poor(a). 

Ftere,  contra,  denied  that  there  was  any  distinction  between  casual  and 
other  poor,  in  respect  to  their  removal.  Before  the  stat.  35  G.  3,  it  was  al- 
ways considered  that  coming  to  settle  upon  a  tenement  under  lOZ.  a  year,  and 
being  likely  to  become  chargeable,  were  convertible  terms ;  and  the  only  dif- 
ference that  statute  has  made  in  this  respect  is  to  prevent  persons  who  before 
were  liable  to  be  removed,  as  likely  to  become  chargeable,  from  being  remov- 
ed till  they  are  actually  chargeable.  The  word  sojourning  used  in  that  stat- 
ute bespeaks  only  a  temporary  stay  in  a  place,  as  contradistinguished  from  tn- 
habiting,  which  implies  a  regular  dwelling  there.   At  the  time  when  the  order 

(ff)  Bat  the  law  will  not  raise  an  implied  promiae  in  parish  officers  to  repay  money  laid 
ont  for  one  of  their  panpers  taken  ill  m  another  parish.    Atkim  v.  BanuttU^  2  East,  ft06. 
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was  made  the  pauper  had  not  only  been  sojourning  in  the  parish  for  a  day,  but 
was  likely  to  continue  there  for  some  time.  The  objection  would  have  ap- 
plied  as  well  to  a  removal  under  the  stat.  13  &  14  Gar.  2.  as  under  the  slat. 
35  G.  3. ;  and  therefore  the  argument  proves,  too  much  ;  for  the  former  stat- 
ute has  been  long  extended  to  cases  not  within  the  precise  words  of  it ;  and 
there  have  been  numberless  instances  in  practice  of  the  removal  of  casual 
poor.  Admitting  that  the  parish  is  bound  in  the  first  instance  to  relieve  cas- 
ual poor,  one  of  the  objects  of  the  stat.  35  G.  3.  was  to  point  out  a  coarse  by 
which,  without  endangering  the  safety  of  eick  or  infirm  paupers,  the 
parish  which  relieved  them  might  get  reimburse.  And  such  a  con- 
struction will  best  further  the  object  of  that  act :  for  the  remedy  will  be  more 
promptly  and  efficaciously  administered  to  casual  poor  from  the  consideration 
that  the  expence  will  be  reimbursed  to  the  parish.  To  determine  now  for  the 
first  time,  that  casual  poor  are  not  liable  to  be  removed,  will  be  attended  with 
great  inconvenience  and  encourage  litigation.  It  will  be  made  a  question  in  a 
variety  of  cases  with  what  view  the  pauper  came  into  the  parish  from  whence 
he  is  sought  to  be  removed.  The  anvrnvs  morandh  and  the  animus  reoertendi 
must  also  be  discussed.  The  distinction  of  casual  from  other  poor  is  only  a 
popular  one,  and  not  to  be  found  in  any  of  the  statutes  relating  to  the  poor. 
Every  person  relieved  in  a  parish  to  which  he  does  not  belong  is  casual  poor. 
The  present  question  was  raised  in  Rex  v.  Keynaston^  \  East,  118,  but  the 
case  was  decided  upon  another  ground. 

Lord  Ellenborouqh,  C.  J.  The  case  has  been  very  fully  gone  into,  and 
if  the  Court  thought  that  any  further  light  could  be  thrown  upon  it,  they 
would  have  been  desirous  of  receiving  it.  But  no  doubt  can  be  raised  on 
the  question.  No  person  is  removeable  from  the  parish  where  he  is  but  by 
positive  statute.  In  order  therefore  to  see  what  that  power  is,  we  must  trace 
it  to  the  statute  itself  which  confers  it,  the  13  &  14  Oar.  2.  c.  12,  and  that, 
after  reciting  that  poor  people  endeavonr  to  settle  themselves  in  those  parish- 
es where  there  is  the  best  stock,  &c. :  and  when  they  have  consumed  it,  then 
to  another  parish,  &c.  says,  that  it  shall  be  lawful,  on  complaint  of  the  parish 
officers,  within  40  days  after  any  such  person  coming  so  to  settle  as  aforesaid 
in  any  tenement  under  the  yearly  value  of  lOZ.  for  any  two  justices  of  the 
peace  of  the  division  where  any  person  likely  to  be  chargeable  to  the  parish 
shall  come  to  inkahit^  by  their  warrant  to  remove  him  to  the  place  of  his  last 
legal  settlement.  The  expression  of  coming  to  settle  denotes  that  the  party 
comes  animo  morandi  or  manendi :  it  may  be  for  a  temporary  purpose,  but 
still  it  roust  be  understood  that  he  comes  to  settle  there.  But  how  can  it  be 
said,  that  the  pauper  went  into  this  parish  animo  morandi  at  all  ?  He  went 
into  the  town  with  a  cart  load  of  hay,  which  he  was  to  dispose  of,  and  return 
with  a  load  of  muck  :  how  then  can  it  be  said,  that  he  went  there  to  settle  f 
Then  if  he  were  not  removeable  within  the  terms  of  the  stat.  13  &  14  Car. 

2,  can  we  find  any  enlargement  of  the  power  of  ren^oval  ?  The  stat.  35  Geo. 

3,  has  the  words  inhabiting  or  sojovrning :  but  it  would  be  an  extravagant 
construction  of  either  of  those  terms  to  say,  that  it  meant  to  include  such  a 
case  as  this.  Then  if  the  order  be  not  warranted  by  either  of  these  statutes, 
there  is  no  authority  for  it,  and  the  Sessions  have  done  right  to  quash  it. 

Grose,  J.  It  is  impossible  to  say,  that  the  pauper  became  removeable  by 
the  stat.  36  G.  3.,  which  was  passed  for  the  purpose  of  preventing  poor  per- 
sons from  being  removed  till  they  were  actually  chargeable,  who  were  before 
removeable  under  the  stat  13  &  14  Car.  2.  from  the  parish  into  which  they  had 
come  to  settle  in  a  tenement  under  the  yearly  value  of  lOZ.,  upon  being  likely 
to  become  chargeable.  A  man  coming  into  a  town  with  a  cart,  for  an  hour,  to 
dispose  of  his  load,  cannot  be  said  to  have  come  there  to  settle:  but  having 
met  with  an  accident  there,  which  detained  him,  he  comes  within  the  descrip- 
tion of  casual  poor,  and  as  such  was  neither  within  the  stat.  35  G.  3,  nor  that 
of  the  13  dc  14  Car.  2.,  and  therefore  the  original  order  was  improperly 
made. 
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Le  Blanc,  J.  Whether  ultimately  it  might  be  better  either  for  the  poorer 
for  parishes,  io  consider  persons  of  the  Jescription  of  this  pauper  as  remove- 
able,  I  cannot  say :  I  should  hope  that  it  would  not  make  any  difference  in  the 
treatment  which  poor  persons  in  their  necessities  should  experience :  but  we 
can  only  look  to  the  authority  which  the  magistrates  had  to  remove  the  pauper. 
Their  power,  if  any,  must  be  derived  either  from  the  stat.  13  and  14  Car.  2, 
or  the  Stat.  26  O.  3.  It  has  been  properly  admitted,  that  the  latter  of  these 
did  not  enlarge  the  power  of  removing  poor  persons,  but  was  meant  to  provide 
that  persons^  who  by  law  were  before  removeable,  if  likely  to  become  charge- 
able, should  not  be  removed  till  actually  so ;  and  to  maKe  provision  for  sus- 
pending the  order  of  removal  when  made  in  case  of  sickness  or  infirmity,  and 
that  the  expences  incurred  in  the  care  and  maintenance  of  the  persons,  between 
the  order  to  remove  and  the  actual  removal  of  them,  should  he  defrayed  by 
the  parish  to  which  they  should  be  found  to  belong.  We  must  then  look  to 
the  stat  13  and  14  Car.  2.  Consistently  with  that  statute  which  enables  the 
order  of  removal  to  be  made  on  complaint  of  the  parish  officers  of  persona 
coming  to  settle  and  inhabit  in  the  parish,  the  form  of  the  order  states  the 
complaint  of  the  parish  officers  of  St,  James%  that  the  pauper  came  to  tTihabit 
in  their  parish ;  (and  without  such  complaint  the  justices  would  have  no  juris- 
diction). The  question  then  is.  Whether  this  pauper  came  to  inhabit  or  set- 
tle in  the  parish  ?  the  case  shews  that  he  did  not ;  for  it  states  the  particular 
object  of  his  coming  there  to  be  to  drive  a  load  of  hay  and  return  with  a  load 
of  muck :  therefore  under  the  statute  of  Car.  2.  he  could  not  lawfully  be  the 
object  of  complaint  of  the  parish  officers  ;  and  if  not,  the  magistrates  could 
have  no  power  to  remove  him.  This  question,  though  glanced  at,  did  not 
arise  in  The  King  v.  Kyfutston. 

Batlbt,  J.  The  stat.  26  Geo.  3,  was  clearly  intended  to  restrain  the  pow- 
er of  removal,  and  not  to  make  persons  removeable  who  were  not  so  before. 
Then  the  stat.  13  &  14  Car.  2,  only  gives  the  magistrates  power  to  remove  per- 
sons who  come  to  settle  and  inhabit  in  a  parish.  Before  that  statute  a  settle- 
ment was  gained  by  mere  inhabitancy,  and  the  statute  was  passed  to  prevent 
settlements  being  gained  by  inhabitancy.  Now  it  is  clear,  that  this  pauper  did 
not  come  to  inhabit  in  the  parish  from  whence  he  was  removed.  And  as  down 
to  the  period  of  the  stat.  35  Geo.  3,  it'  never  was  considered  that  a  person, 
coming  into  a  parish  for  such  a  purpose  as  this  pauper  did,  came  there  to  in' 
habits  or  was  removeable ;  therefore,  since  the  statute,  which  was  passed  to  re- 
strict the  power  of  removal,  he  cannot  be  considered  as  a  person  removeable. 

Order  of  Sessions  confirmed. 


Guard  v.  Hodge. 

10  East,  82.    Jone  22, 1809. 

The  venne  may  be  changed  in  an -action  for  criminal  converaation  on  the  nanal  affidavit  that 
the  Vfholt  cauM  of  action,  if  any,  aroae  in  the  coonu  to  which  it  ia  changed  :  for  the  whole 
canae  of  action  is  the  treapaaa  on  the  plaintiff's  wife;  and  the  venne  can  only  be  brought 
back  by  the  plaintiff's  undertaking  to  give  material  evidence  in  the  ori^al  county. 

THE  venue  was  changed  from  Middlesex  to  Devon,  in  an  action  for  crimi- 
nal conversation  with  the  plaintiff's  wife,  upon  the  usual  afiSdavit  that  the 
whole  cause  of  action,  if  any,  arose  in  Devon,  and  not  elsewhere  out  of  that 
county.  On  which  a  rule  nisi  was  obtained  for  discharging  the  former  rule  for 
changing  the  venue,  and  to  brinsf  the  cause  back  into  Middlesex,  upon  an  affi- 
davit that  the  marriage  of  the  plaintiff  with  his  wife  was  had  in  Ireland. 

Dampier,  in  shewing  cause  against  the  last  rule,  said,  that  it  was  to  be  col- 
lected from  the  affidavit  that  Devon  was  the  only  place  where  the  parties  bad 
met.     That  the  question  came  to  this,  Whiether  the  venue  could  ever  be  chang- 
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ed  in  this  kind  of  action ;  which  depended  on  whether  the  corpus  delicti^  or 
cause  of  action,  were  the  criminal  intercourse,  or  the  injured  sense  of  feeling 
which  the  husband  carried  about  with  him  wherever  he  went  ?  and  it  seemed 
the  former.  That  the  action  in  its  form  must  be  taken  to  be  an  action  on  the 
case,  and  not  of  trespass ;  otherwise  the  statute  of  limitations  would  run  on  it 
in  four  years,  instead  of  six,  as  it  had  been  determined  to  do. 

The  Attorney' General  and  Harris,  in  support  of  the  rule,  urged  as  an  ob- 
jection to  changing  the  venue  in  such  an  action,  that  the  defendant  could^  not 
make  the  usual  aSdavit,  without  in  some  degree  admitting  the  cause  of  action » 
and  as  the  marriage  of  the  plaintiff  was  had  in  Ireland,  he  could  not  bring 
the  venue  back  again  to  Middlesex  by  giving  the  usual  undertaking  to  give 
material  evidence  there.  The  gist  of  the  action  is  the  per  quod  consortium 
amisity  and  therefore  the  plaintiS*  is  daiQaged  in  every  county  where  he  is  af- 
ter the  loss  sustained*.  There  is  no  instance  of  changing  a  venue  in  an  action 
far  debauching  the  plaintiff 's  daughter  per  quod  servitium  amisit.  And  in 
Cailland  v.  Champion,  7  Term  Rep.  205,  where  the  venue  had  been  improp- 
erly changed,  the  Court  ordered  it  to  be  brought  back  again. 

Lord  Ellenborough,  C.  J.  The  rule  for  changing  the  venue  having  been 
made  on  the  usual  affidavit,  that  the  whole  cau^e  of  action  arose  in  the  county 
of  Devon,  and  not  elsewhere,  makes  it  necessary  to  Consider  what  is  the  whole 
cause  of  action  in  this  case.  Now,  that  is  the  trespass  committed  on  the  wife ; 
and  the  proof  of  the  marriage  of  the  plaintifl,  though  necessary  to  entitle  him 
to  recover  for  the  injury  complained  of,  is  no  part  of  the  cause  of  action.  As 
in  Clark  and  Another,  Assignees,  &:c.  v.  Reed,  1  New  Rep.  310,  where  upon 
a  rule  for  changing  the  venue  from  LoTtdon  to  Essex,m  an  action  brought  by  the 
assignees  of  a  bankrupt  against  the  defendant  for  money  had  and  received  ;  it 
having  been  objected  that  the  commission  was  issued  at  Westminister,  and 
the  assignees  were  chosen  at  Guildhall;  and  that  as  it  thereby  appeared  that 
the  whole  cause  of  action  did  not  arise  in  Essex,  therefore  the  plaintiff 
was  entitled  to  retain  his  action  in  London :  the  Chief  Justice  said,  that  if 
the  cause  of  action  arose  in  two  different  counties  the  defendant  had  no 
right  to  change  the  venue ;  but  that  the  matters  stated  were  no  part  of  the 
cause  of  action,  which  must  have  arisen  before  the  bankruptcy;  thoueh  they 
were  material  evidence  to  be  given  in  support  of  it.  Therefore,  that  the 
plaintiff  must  undertake  to  give  material  evidence  in  London,  in  order  to  draw 
back  the  venue.  So  here,  though  the  marriage  be  a  material  inducement  to 
the  right  of  the  plaintiff  to  maintain  the  action  in  respect  to  the  trespass  on  his 
wife ;  yet  it  is  no  part  of  the  cause  of  action ;  and  consequently,  the  venue 
can  only  be  brought  back  by  the  plaintiff's  undertaking  to  give  material  evi- 
dence in  MiddUsex{\), 

Per  Curiam,  Rule  discharged. 

( 1  >  In  tranaitory  actioDt,  if  the  caaie  of  action  arisea  in  the  county  where  the  venae  ia  laid, 
and  the  plaintiflfhaa  material  witnetaea  reaiding  there,  bemay  retain  the  venne,  although  the 
defendant  hat  material  wilneaaea  reaiding  in  another  county.  Stuuienbergh  ^  aL  v*  ^gg 
if  al.  2  Johna  481.  Franklin  ^  aL  v.  Und€rhiU,2  Johna.  874.  Manning  v.  Downing^ 
2  Johna.  468.  But  the  plaintiff  will  not  be  permitted  to  retain  the  venne,  upon  a  atipniation 
merely  to  give  material  evidence  in  the  county  where  it  ia  laid,  if  the  defenaant  aatiafiea  tho 
Court  that  lie  baa  material  witneaaea  in  a  different  county.  Manning  v.  Downing,  vhi  tup. 
For  other  American  oaaea  relative  to  changing  the  venne,  aee  Benlley  v.  Weaver,  1  Johna. 
Ca.  240.  Hhealon  v.  Sloston,  2  Jobno.  111.  JVicholton  v.  Lothrop, 8  Johna.  189.  Spen- 
cer V.  HMert,  2  Cainea,  874.  Low  v.HatlHt,  ibid.  Du  Boy$  v.  Frank,  8  Cat  nee  96. 
Delutan  v.  Baldwin,  3  Caincs  104.  Rest  ▼.  Loicn,  8  Jrhns.  864.  Bee  alao  ZobietkU  v, 
Bawier,  1  Cainea  487.  JVew  Windsor  Turnpike  Company  v.  Wilson,  8  Cainea  127. 
Darmedaii  v.  Wolfe,  4  Hen.  &  Monf  246.  Execviort  of  Lynch  v.  Horry,  1  Bay  228. 
Corporation  of  Jiew^York  v.  Doweon,  2  Johna.  Ca.  886. 

Vol.  V.  35 
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The  Trent  Navigation  Company  v.  Harley. 

10Eait,84.    Jane2S,  ia08. 

The  laches  of  obligeei  in  a  bond,  conditioned  Tor  the  princi|Mil  obligor  to  account  for  and  pay 
oyer  from  time  to  time  all  such  tolls  ai  he  should  collect  for  the  obligees,)  in  not  properly 
examining  his  acconnts  for  8  or  9  years,  and  not  calling  upon' the  principal  for  payment  so 
soon  as  they  might  have  done  for  sams  in  arrear  or  nnacCOnnted  for,  is  not  an  estoppel  ai 
law  in  an  action  against  the  sureties. 

DEBT  on  bond  given  in  1799  for  600L  ;  the  condition  of  which,  reciting 
that  the  company's  committee  had  appointed  James  Ella,  collector  of  their 
tolls,  and  that  the  defendant  and  one  Barnsdale  had  agreed  to  give  their  bond 
as  sureties  for  EUa's  faithful  discharge  of  his  duty,  was  that  if  EUa  should, 
as  long  as  he  continued  collector,  from  time  to  time  perform  the  orders  of  the 
committee,  and  render  to  them  or  their  treasurer,  &c.  true'  accounts  in  wiiting 
of  all  monies  which  he  should  receive  and  pay  on  account  of  the  navigation, 
&;c.  and  also  if  he  should  from  time  to  time  truly  pay  to  the  treasurer,  when 
required,  all  sums  of  money  which  should  coitae  to  his  hands  as  such  collector 
dnd  receiver  without  fraud  or  delay,  and  in  all  things  faithfully  execute  the 
said  office  of  collector,  &;c.  then  the  bond  to  be  void.  The  declaration  then 
set  out  a  breach  of  the  condition,  that  Ella  did  not  pay  to'the  treasurer,  when 
required,  all  sums  of  money  which  came  to  his  hands  as  such  collector,  &c.  to 
wit,  60(M.  bettveen  the  6th  of  August  1799  and  1st  of  November  1807  :  of 
which  the  defendant  afterwards  had  notice,  i&c. 

The  defendant  pleaded,  1st,  non  est  factum,'  2dly,  That  EUa  did  from 
time  to  time  pay  to  the  treasurer,  when  reqiiired,  all  the  sums  which  came  to 
his  hands  as  collector,  &c.  3dly,  That  before  Ella  refused  or  was  required  to 
pay  to  the  treasurer  the  said  supposed  ^um  come  to  his  hands  as  collector,  to 
wit,  on  6th  August  1801,  Ella  rendered  accounts  in  writing  to  the  committee, 
which  purported  to  be  true  accounts  in  writing  of  all  sums  by  him  before  re- 
ceived and  expended,  as  collector,  ^c.  which  accounts  were  allowed,  approved 
of,  and  passed  by  the  said  committee  ;  and  Ella  in  due  manner  when  required 
paid  to  the  treasurer  the  sums,  which,  upon  the  balance  of  the  same  accounts, 
appeared  to  be  in  his  hands  :  and  the  committee  and  .the  plaintiQs,  wh^n  they 
so  allowed,  approved  of,  and  passed  the  same  accounts,  might,  without  their 
wilful  neglect  or  default,  have  discovered  any  sums  received  by  Ella  as  cbl- 
lector,  &c.  not  included,  and  which  ought  to  have  been  included  therein,  and 
any  false  or  fraudulent  entry,  calculation,  balance  or  other  error,  or  deceit  in 
the  same  accounts,  &c. :  yet  the  committee  and  the  plaintiffs  neglected  so  to 
do,  and  neglected  to  require  EUa  to  pay  any  other  sum  than  the  balance  in 
the  accounts  so  delivered,  &c.  and  also  neglected  to  give  due  notice  to  the  de^ 
fendant  of  any  refusal  or  default  of  EUa  ;o  pay  any  sum  far  six  months  after 
the  passing  and  allowing  the  same  accounts :  by  reason  of  which  premises 
and  of  the  laches  of  the  plaintilis  in  that  behalf,  and  inasmuch  as  the  defend- 
ant, without  his  default,  was  altt)gether  ignorant  of  the  premises,  the  defend- 
ant became  wholly  discharged  from  all  liability  to  the  plaintiff^  on  the  bond, 
by  resLSon  of  Ella's  refusal  to  pay  to  the  treasurer  the  said  sum  by  him  receiv- 
ed as  aforesaid.  The  4th  plea  stated,  that  when  the  accounts  were  so  ren- 
dered to  the  committee  by  Ella,  and  allowed,  approved,  and  passed  by  them, 
(as  mentioned  in  the  last  count),  he  was  in  due  manner  required  and  did  in 
due  manner  pay  to  the  treasurer  the  respective  balances  appearing  to  be  due 
on  such  accounts ;  and  that  the  committee  and  the  plaintins,  at  the  time  they 
so  allowed,  approved,  and  passed  the  accounts,  had  notice  that  EUa  had  re- 
ceived certain  sums,  as  collector,  &c.  not  included,  and  which  ought  to  have 
been  included,  in  those  accounts,  being  the  sums  mentioned  in  the  declaration, 
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and  also  then  knew  of  false  and  fraudulent  entries,  balanceSf  and  other  errors, 
&c.  in  such  accounts :  yet  the  Committee  and  the  plaintifb  for  a  long  time,  to 
wit,  six  years  after  the  passing  of  those  accounts,  neglected  to  require  Ella  to 
pay  the  sums  so  received  by  him,  or  to  pay  any  other  sum  than  the  balances 
appearing  on  the  accounts  so  rendered,  Sec.  and  during  all  that  time  neglected 
to  give  the  defendant  notice  of  any  default  or  refusal  of  Ella  to  pay  or  ac- 
count, &c. ;  and  fraudulently  concealed  from  the  defendant  that  £2^  had  con- 
cealed  the  same :  and  that  he  had  made  the  said  false  and  fraudulent  entries, 
balances,  and  errors,  &c.  by  reason  of  which  premise?,  and  by  the  laches  of 
the  plaintiffs,  and  inasmuch  as  the  defendant,  without  his  default  was  ignorant 
of  the  premises,  he  became  wholly  discharged  from  aliJiability,  &c.  The  5th 
plea  stated  more  generally,  that  the  plaintiffs  might,  without  their  wilful  neg- 
lect and  default,  have  detected  any  sums  received  by  EUa  as  collector,  whidi 
ought  to  have  been  paid  or  accounted  for  by  him  to  the  plaintiffs,  or  any  false 
entry,  balance,  error,  ^cc,  in  the  accounts  so  rendered  by  him  :  yet  they  neg« 
lected  so  to  do,  and  for  six  years  after  the  respective  times  of  receiving  the 
said  supposed  sums  by  Ella,  they  neglected  to  require  him  to  pay  thetn,  and 
also  neglected  to  give  notice  to  the  defendant  of  hia  default,  &c.  and  the  defend- 
ant, without  his  default,  was  ignorant  of  the  premises  and  of  the  laches  of 
the  plaintiffs  in  that  behalf,  and  thereby  became  discharged,  6cc^  The  6th 
plea  stated,  that  after  £2^  had  received  the  sums  in  the  declaration  mentioned 
and  not  paid  over,  &c.  the  plaintiffs  had  notice  of  the  same,  and  also  of  divers 
false  entries,  &c.  and  balances  in  his  accounts,  &c. ;  yet  they  neglected  for 
the  time  and  in  the  manner  in  the  5th  plea  mentioned,  dec.  Issues  were  taken 
00  all  these  pleas. 

At  the  trial  before  Wood,  B.  at  Leicester,  Ella  the  collector  proved  that, 
having  received^  considerable  sums  for  tonnages,  he  was,  in  July  1807, called 
upon  by  the  treasurer  to  know  how  the  account  stood ;  and  made  it  out :  by 
which  a  balance  appeared  to  be  due  to  the  company  of  above  1000Z< :  which 
he  told  the  treasurer  that  he  could,  not  pay,  but  that  his  sureties  must.  The 
defendant,  having  been  informed  by  I2la  of  this  balance  against  him,  required 
time  to  look  into  the  account,  and  was  to  endeavour  to  settle  it.  Ella  also 
proved,  that  he  had  debited  himself  with  the  amount  of  the  tonnages  when 
due,  whether  be  received  them  or  not ;  and  that  many  of  them  he  did  not 
receive;  but  was  in  the  habit  of  giving  credit  for  them  to  different  persons 
with  the  knowledge  and  consent  of  the  treasurer.  That  he  attended  the 
meeting  of  the  committee,  who  audited  their  books  once  a  year.  And  Ella 
produced  in  court  the  book  by  which  he  accounted  to  the  treasurer  for  the 
tolls  received,  and  which  was  at  all  times  ready  for  his  inspection ;  and  which 
contained  the  initials  of  the  treasurer  and  his  clerk  denoting  receipts  of  money 
from  Ella.  Neither  the  treasurer,  nor  the  company,  ever  complained  of  any 
deficiency  in  EUa^s  accounts  till  Jtdy  1S07,  when  he  communicated  it,to  his 
sureties ;  though  the  treasurer  might  every  year  have  ascertained  the  balance 
due  to  the  company :  and  there  was  no  difficulty  in  detecting  the  errors  when 
the  accounts  were,  settled.  On  the  pan  of  the  defendant,  it  was  contended, 
that  the  action  did  not  lie  in  the  name  of  the  Company,  they  having  been  paid 
all  the  arrears  for  which  the  action  was  brought  by  their  .treasurer,  who,  by 
this  action,  brought  in  the  name  of  the  company,  was  endeavouring  to  recoup 
himself  in  damages  against  Ella^s  surety.  But  the  learned  Judge  said,  be 
could  not  notice  that  defence  upon  this  record.  It  was  next  contended,  that 
the  sureties  were  discharged  by  the  treasurer's  not  having  given  notice  to 
them  of  EUa's  being  so  much  in  arrear  in  his  accounts,  and  by  suffering  him 
to  run  so  much  in  arrear.  But  that  Was  also  ruled  to  be  no  defence  at  law, 
and  onfy  available,  if  at  all,  in  equity  ;  where  the  general  principle  was,  that 
if  an  obligee  enlarged  the  time  of  payment  to  a  principal,  without  the  consent 
of  the  sureties,  the  latter  were  discharged.  But  whether  that  had  ever  been 
extended  so  far  as  to  hold  that  sureties  were  discharged  by  an  obligee's  neg- 
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lecting  to  call  apon  the  principal,  so  soon  as  he  might;  or  hy  not  giving  notice 
to  the  sureties  that  their  principal  had  not  paid,  might  be  doubted.  But 
that  in  this  case,  it  appeared  that  the  sureties  bad  notice  immediately  after  the. 
deficiency  was  discovered  ;  and  that  till  that  time  the  treasurer  had  a  good 
opinion  of,  and  did  not  suspect,  EUa.  There  was  no  proof  of  Ella's  having 
ever  rendered  any  account  io  the  committee :  and  the  defendant's  counsel  de- 
clined going  to  the  jury  either  upon  the  fact  of  the  request  to  account,  or  the 
quantum  of  the  demand :  but,  reserving  the  questions  of  law,  or  any  remedy 
in  equity,  it  wss  agreed,  that  only  one  sum  of  500Z.  should  be  taken  in  execution 
upon  this  and  another  action  against  the  other  surety. 

Vaughan,  Serjt.  having  before  obtained  a  rule  nisi  for  a  new  trial,  was  now 
called  upon  to  support  his  objection  to  the  verdict,  and  to  point  out  to  which 
of  the  pleas  he  meant  to  apply  the  evidence.  1st,  He  contended  that  the  evi- 
dence amounted  to  proof  of  payment  to  the  treasurer,  under  the  2d  plea,  of 
all  the  sums  actually  received  by  the  collector,  Ella  ;  though  he  had  also  de- 
bited himself  with  sums  which  he  had  not  actually  received,  but  which  he  had 
given  credit  for  to  different  persons,  with  the  knowledge  and  consent  of  the 
treasurer,  which  was  within  the  scope  of  his  duty.  [But  the  Court  said,  that 
there  was  no  evidence  of  payment  in  fact  to  the  company  of  the  tolls  receiv- 
ed.] 2dly,  He  contended  that  the  accounts  having  been  annually  audited  and 
approved  by  the  committee,  in  which  those  sums  were  set  down  as  received, 
which  in  fact  had  not  been  received  ;  and  it  appearing  that  the  errors  which 
existed  were  such  as  might  easily  have  been  detected  upon  the  view  of  the 
accounts,  when  they  were  settled ;  and  the  treasurer  might  every  year  have 
ascertained  the  balance  due  to  the  company ;  either  it  must  be  taken  that  by 
omitting  to  examine  the  accounts  properly  and  to  ascertain  the  balance,  the 
committee  discharged  the  collector,  and  gave  credit  to  the  treasurer ;  which 
would  also  amount  to  payment  under  the  2d  plea :  or,  3dly,  The  committee 
were  guilty  of  such  gross  negligence  and  laches,  in  not  requiring  the  principal 
to  account  according  to  the  condition  of  the  bond  from  time  to  time,  as  will 
discharge  the  sureties  from  their  obligation.  For  the  sureties  rely  upon  the 
obligees  using  due  diligence  against  the  principal  obligor,  and  their  omitting 
to  do  so  for  8  or  9  years  lulls  the  sureties  into  a  false  security,  and  prevents 
them  from  using  due  diligence  against  their  principal  for  their  own  protection. 
And  he  referred  to  Bees  v.  Berringtan,  2  Yes.  jun.  544,  where  Lord  Lotigh- 
borough^  G.  held,  that  an  obligee's  giving  time  to  the  principal,  without  notice 
to  the  surety  discharged  the  latter. 

Balguy  and  Clarke,  contra,  were  stopped  by  the  Court. 

Lord  Ellenborottgh,  G.  J.  The  only  question  is.  Whether  the  laches  of 
the  obligees  in  not  calling  upon  the  principal  so  soon  as  they  might  have  done, 
if  the  accounts  had  heen  properly  examined  from  time  to  time,  be  an  estoppel 
at  law  against  the  sureties  ?  I  know  of  no  such  estoppel  at  law,  whatever 
remedy  there  may  be  in  equity.  None  of  the  pleas  appear  to  have  been  prov- 
ed in  fact(l)  (2).  ^ 

Per  Curiam,  Rule  discharged. 

(1)  Barnard  v.  MrUm,  Kirb.  198.  Deming  v.  Morion,  Kirb.  897.  Graham  v.  Chw- 
dy,  Addii.  56. 

(2)  [Mer«  indttlcence  to  the  principal  will  not  abwlve  the  aecority,  witbont  an  omiation  to 
panne  the  principal  after  notice  to  proceed.  Johmion  v.  Thompson,  4  W.  446.  The  mie 
If  well  aettlod,  that  mere  rorbearance,  however  prejddicial  to  the  aorety,  will  not  diacharge 
him.  It  if  the  boiineaa  of  the  aorety  to  qnicken  the  oreditor  when  the  occaaion  reqpirea  it,  in 
the  way  known  to  the  law,  per  OibMon,  C.  J.  Z7.  8.  v.  8imp$on,  8  P.  R.  489.  See  alao 
Cr.  8.  V.  Howdl,  4  W,  C.  C.  R.  620.  Hunt  v.  Brtdghan,  2  Pick.  681.  Billow  v.  L09- 
til,  A  do.  n^.    6  do.  807— W.] 
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The  King  t^.  The  Inhabitants  of  Hellingley. 

10  East,  41.    Jane  25,  1808. 

A  teoement  found  to  be  of  tlie  Talne  of  4i.  a  week,  and  to  be  dif  miMable  at  all  tinaea  of  the 
year,  if  let  by  iht  toeek :  bat  not  to  be  of  the  ▼aloe  of  10/.  a  year,  to  be  let  6y  (Ac  yiar  ; 
cannot  confer  a  settlement  on  the  occopier  by  resadenoe  thereon  for  40  dayp. 

TWO  justices  by  an  order  removed  the  wife  and  foijr  children  of  ^Jame* 
Patterson  from  HeUingley  to  Brighthelmstqnet  both  in  the  county  of  Stusex  : 
the  Sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  fol* 
lowing  case.  James  Patterson^  the  husband  and  father  of  the  paupers,  at  the 
time  of  the  taking  and  occupying  the  tenement  hereinafter  mentioned,  was  a 
private  soldier  in  the  Sussex  militia,  quartered  at  Brighton  with  his  regiment, 
which  then  Itiy  in  the  barracks  there.  He  had  permission  from  his  officers  ta 
sleep  out  of  the  barracks  for  the  purpose  of  being  with  his  family  :  and  hired 
a  house  at  Brighton  by  the  weelc  paying  four  shillings  a  week  for  the  same, 
which  house  he  so  continued  to  occupy  and  sleep  in  with  his  wife  and  family 
for  three  months.  The  house  so  hired  and  occupied  by  him  is  at  all  times  of 
the  year  of  the  value  of  four  shillings  a  week,  if  taken  by  the  week :  but  is  not  of 
the  value  of  10/.  per  annum  to  be  tfJcen  by  the  year.  Tbe^  question  reserved  was. 
Whether  Jaines  Patterson  gained  a  settlement  under  the  above  circumstances  ? 

Courthope  and  Sedgwick,  in  support  of  the  order  of  Sessions,  contended, 
1st,  That  the  fact  found  in  the  case,  that  the  tenement  was  not  of  the  value  of 
lOZ.  a  year,  concluded  the  question  :  for  though  the  letting  need  not  be  by  the 
year,  yet  the  value  of  the  tenement  must  be  estimated  by  the  year :  because 
the  act  13  and  14  Gar.  2.  c.  12.  speaks  of  coming  to  settle,  i.  e.  to  reside,  on  a 
tenement  under  the  yearly  value  of  lOZ.  2dly,  A  soldier  cannot  gain  a  settle- 
ment during  the  time  that  he  is  on  military  duty  in  the  parish.  The  stat.  of 
Gar.  2.  was  not  made  to  facilitate  but  to  restrain  settlements,  by  enabling  the 
magistrates  to  remove  those  who  came  to  settle  on  tenements  under  10/.  a 
year  who  were  likely  to  be  chargeable :  but  a  soldier  could  not  have  been  re- 
moved at  any  rate,  either  before  or  after  that  act,  and  therefore  could  not  gain 
a  settlement  by  residence  on  a  tenement  of  that  value  under  the  act,  not  being 
within  the  intention  of  it.  And  this  is  confirmed  by  the  clause  in  the  mutiny 
act,  enabling  ev^ry  soldier  to  be  examined  as  to  his  settlement ;  which  exami- 
nation is  conclusive  ever  afterwards,  and  he  cannot  be  examined  a.  second  time; 
which  shews  that  the  Legislature  considered  that  a  soldier  could  not  gain  ^a 
subsequent  settlement. 

D*Uyly  and  Roe,  contra,  argued  that  the  meaning  of  yearly  value  of  lOZ.  in 
the  statute,  was  a  tenement  which  would  produce  to  the  owner  lOZ.  in  the 
course  of  a  year :  the  yearly  value  being  so  called  in  contradistinction  to  the 
gross  value  of  the  tenement,  to  be  sold.  The  act  does  not  speak  of  the  yearly 
value  "  under  a  yearly  contract,"  as  contended  for;  and  if  such  a  letting  as 
this  be  not  sufficient,  it  must  be  argued  diat  if  a  tenement  in  such  a  place  as 
Brighton  cbuld  not  be  let  at  all  by  the  year,  but  could  be  let  by  the  week,  so 
.as  always  to  produce  above  lOZ.  within  the  year,  yet  it  must  be  taken  as  worth 
nothing  by  the  year.  Here  the  value  is  found  to  be  45.  a  week  at  all  times  of 
the  year.  The  question  might  be  different  if  that  were  otherwise.  It  may 
well  happen  that  for  one  six  months  A,  would  be  always  willing  to  pay  5/.  for 
a  tenement,  and  B.  SI.  for  the  other  6  months ;  and  yet  it  might  not  be  worth 
10/.  to  either  of  them ;  because  neither  would  want  it  for  the  whole  year^ 
But  the  true  question  is,  How  much  it  is  worth  to  the  immediate  owner,  who 
collects  the  rent  from  the  actual  occupiers  ?  and  if  he  in  fact  receive  10/.  a 
year  from  all  the  tenants  at  different  times  within  the  year,  the  yearly  value 
of  the  tenement  must  be  so  much  :  although  if  he  be  a  middle-man  he  may 
deduct  a.  certain  proportion  of  that  for  his  trouble  and  profit  before  he  makes 
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his  payment  over  to  the  owner  of  the  inheritance.  Value  and  rent  are  dif&r* 
ent  things,  and  the  word  used  in  the  statute  is  value.  In  Rex  ▼•  Fra$idingham^ 
Burr.  S.  C.  74S,  the  landlord's  paying  the  rates  and  taxes  out  of  a.  reserved 
rent  of  lOZ.  a  year  did  not  prevent  the  gaining  of  a  settlement  So  in  Rex  v. 
St,  Mathew,  Bethnal  Greeny  Ih.  574.  If  the  value  be  of  10^.  a  year,  though 
the  rent  be  less,  it  is  the  same.  In  Rex  v.  Whitechapd^  I^iL  26  &.  3, 2  Const. 
154,  there  was  no  finding  of  what  the  room  would  have  let  for  by  the  year,  but 
only  by  the  week.  The  true  question,  according  to  Ashhurst  J.  in  Rex  ▼.  FU' 
hughUy,  1  Term  Rep.  460,  is  whether  the  party  have  sufficient  credit  to  be 
trujsted  with  a  tenement  of  lOZ.  a  year  value.  2dly,  The  reason  why  a  soldier  can- 
not gain  a  settlement  by  hiring  and  service,  because  he  cannot  contract  for  his 
personal  service  with  the  master,  does  not  applv  to  a  settlement  of  this  kind 
for  which  it  is  only  necessary  that  he  stand  in  the  relation  of  tenant  to  the  pre* 
mises  for '40  days  during  his  residence  in  the  same  parish.  Officers  stand  in 
this  respect  in  the  same  situation  as  coitunon  soldiers  under  the  mutiny  act. 
And  however  uncertain  their  residence  may  be  prospectively,  that  cannot  afiect 
the  relation  of  landlord  and  tenant,  as  it  does  that  of  master  and  servant. 
The  residence  of  a  tenant  at  will  is  prospectively  as  uncertain ;  and  yet 
that  is  no  objection  to  his  gaining  a  settlement.  The  clause  in  the  mu- 
tiny act  relative  to  the  examination  of  soldiers  as  to  the  place  of  their  settle- 
ment is  merely  to  facilitate  the  proof,  without  withdrawing  the  soldier  again 
and  again  from  his  duty'every  time  he  changes  his  quarters,  to  exaxxiine  him 
as  to  the  same  settlement.  To  makeoathos  a/br«faii  means  to  make  oath 
of  his  settlement  in  il.,  which  he  had  before  made  oath  of;  but  does  not  pro- 
hibit another  examination  as  to  a  new  settlement  in  B. 

Lord  Ellbnborottgh,  C.  J.  It  is  unnecessary  to  consider  the  second 
ground  of  argument,  how  far  a  soldier,  as  such,  is  capable  of  gaining  a  set- 
tlement by  renting  a  tenement  of  lOZ.  a-year,  the  Court  being  clearly  of  opin- 
ion, upon  the  first  ground,  that  no  settlement  was  gained  by  the  pauper  in 
Brighton.  The  words  of  thd  statute  enable  the  justices  to  remove  any  per- 
son whb  "  shall  come  to  settle  in  any  tenement  under  tJie  yearZyvalue  of 
10/.'^  that  is,  upon  a  tenement  the  value  of  which  is  to  be  estimated  by  its 
annual  value,  to  be  let  by  the  year,  at  the  time  of  the  party's  coming  to  set- 
tle upon  It.  It  need  not  in  fact  be  let  for  a  whole  year :  it  mav  be  let  by  the 
week,  or  the  day ;  but  those  lettings  are  only  media  for  ascertaining  the  vear- 
ly  value,^if  nothing  appear  to  the  contrary:  but  when  it  is  expressly  k>und 
that  the  tenement  was  not  of  the  value  of  10/.  a-year  to  be  taken  by  the 
year,  it  is  Impossible  by  any  reasoning  to  make  the  matter  more  clear.  Sup- 
pose, however,  that  it  might  be  l^t  every  week  in  the  year  at  45.  a-week, 
which  would  amouut  to  lOZ.  8f.  and  a  fractioji ;  I  ask  whether  in  fair  estima- 
tion that  would  be  of  equal  valne  with  a  tenement  of  the  value  of  lOZ.  a-year 
to  let  by  the  year  I  Whether  the  difference  of  Sf.  and  a  fraction  to  be  made 
by  fifty-two  successive  contracts  would  be  an  equivalent  for  so  much  addi- 
tional trouble  and  inconvenience  ?  nobody  could  hesitate  to  say  that  such  a 
tenement  was  not  of  the  value  of  lOZ.  to  be  let  by  the  year.  But  the  statute, 
speaking  of  yearly  value,  means  the  value  of  the  tenement,  to  be  let  ^  tAe 
year. 

Orosb,  J.  agreed. 

Ls  Blanc,  J.  When  the  statute  dpeaks  of  the  yearly  value,  what  else  can 
1)e  understood  by  that  expression  but  the  value  to*  be  let  by  the  year  1  It  has 
been  held  indeed  by  construction  of  the  statute,  that  a  settlement  may  be 
gained  by  a  taking  of  a  tenement  for  less  than  a  year,  provided  it  is  of  an  al- 
iquot value,  which  would  amount  to  lOZ.  a  ye^r.  But  in  none  of  the  cases 
where  that  has  been  decided  did  it  appear  that  the  estimated  value  depended 
on  die  mode  of  letting  by  the  week  or  other  shorter  period  than  a  year. 
But  the  letting  at  so  much  by  the  week  or  the  month  was  merely  taken  as  a 
criterion  of  the  yearly  value  :  and  this  is  an  answer  to  all  those  cases.    Here, 
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however,  it  is  «tated  that  the  value  of  102.  within  the  ye^  depended  oa.  the 
taking  being  for  a  shorter  period  thai)  a  year,  and  no  person  would  have  paid 
that  yearly  valne  for  it.  If  this,  then,  were  allowed  to  confer  a  settlement, 
the  next  thing  contended  for  would  be,  that  a  field  which  nobody  would  take 
for  102.  a-yeari  if  it  could,  be  let  out  by  the  tenant  for  one  night  (which  he 
might  do  to  drovers  of  cattle  on  the  road)  at  that  rate  would  confer  a  settle- 
ment. I  am  not  disposed  to  extend  the  words  of  the  act.  further  than  the  ca» 
ses  have  already  gone. 

Batley,  J.  This  case  is  so  clear,  that  I  iregreX  that  the  Sessions  were  pre- 
vailed upon  to  reserve  it  for  our  consideration.  The  question  is,  Whether 
the  value  of  this  tenement  be  102.  a  year  ?  To  ascertain  that,  the  only  fair 
criterion  is,  whether  it  would  let  at  a  single  letting,  without  further  trouble, 
for  that  sum.  If  it  could  be  so  let  at  a  single  letting,  the  landlord  might  re- 
side elsewhere  at  a  distance :  but  if  it  is  to  be  let  weekly,  he  must  either  re- 
side upon  the  spot  himself,  and  have  so  much  additiolial  trouble  in  lettioff  it, 
or  he  must  employ  somebody  else  there,  and  jpay  him  for  his  trouble  :  and  in 
either  case,  part  of  the  lOi.  obtained  withm  the  year  by  weekly  lettings 
would  go  either  to  compensate  himself  for  bis  trouble,  or  in  defraying  the  ex- 
pence  of  his  agent :  besides,  the  risk  of  not  being  able  to  let  it  for  three 
weeks  in  the  course  of  the  year,  in  which  case  the  actual  rent  would  be  re- 
duced under  102.  a-year.  The  statute  then,  speaking  of  the  yearly  value, 
and  the  question  being,  Whether,  the  tenement  were  worth  102.  a-year  to  be 
let  at  a  smgle  let^ng,  without  further  trouble ;  and  that  being  negatived  by 
the  case ;  it  is  clear  that  no  settlement  was  gained  by  the  pauper's  occupation 
of  it.  » 

Order  of  Sessions  confirmed. 


Cunningham  v.  Cogan. 
10  EMt,  47.  jwM  SB,  leoa. 

In  the  esM  of  a  defendant  charged  in  execotion,  the  eommttitur  moit  be  filed  of  the  nma 
term  at  Ibe  marahal'i  acknowledginent  ^ 

FINAL  judgment  was  signed  in  last  Hilary  term,  and  in  the  same  term 
the  usual  rule  was  taken  out  for  the  marshal  to  acknowledge  the  defi^ndant  in 
his  custody  :  but  the' commiUiturt  under  which  the  defendant  was  charged  in 
execution,  was  not  filed  till  Easter  term.  And  because  the  committitnr  was 
not  filed  in  the  same  teim  as  the  Judgment,  a  rule  was  obtained,  upon  the  au- 
thority of  Fisher  v.  Stanhope^  1  Term  Rep.  446,  calling  on  the  plaintiff  to 
shew  cause  why  it  should  not  be  taken  off  the  file,  and  the  defendant  be  .dis- 
charged out  of  the  custody  of  the  marshal. 

HuUock,  in  shewing  cause,  observed,  that  in  Fisher  y.  Stanhope  the  com" 
mittitur  was  not  filed  till  th^  third  term ;  but  that  here  it  was  filed'  in  the 
nextjerm  after  final  judgment ;  which  was  in  time,  according  to  the  practice, 
to  charge  the  defendant  in  execution.  That  the  rule  for  the  marshal  to  ac- 
knowledge the  defendant  in  bis  custody  need  not  have  been  taken  out  till 
Easter  teim;  but  that  would  not  hurt,  as  the  Committitur  was  the  material 
thing. 

Comyn,  contra,  (in  answer  to  a  question  from  the  Court,  how  the  marshal's 
acknowledgment  was  material  to  the  regularity  of  the  committitur)  answered, 
that  formerly  the  prisoner  was  brought  up  in  person,  and  commiued  by  6rder 
of  the  Court  to  the  custody  of  the  marshal  iq  court :  but  that  now  a  rale  is 
made  put,  and  served  on  the  marshal,  to  acknowledge  that  the  defendant  is  iii 
his  custody,  and  Che  marshal's  acknowledgment  is  made  on  that  rule ;  and 
therefore  it  was  necessaiTi  for  consistency  sake,  that  the  acknowledgment  of 
the  marshal  should  be  of  the  same  terin  as  the  committitur;  and  until  such 
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acknowledgment,  the  marshal  would  not  be  liable  for  an  escape.  And  there-' 
fore  AMuTst^  J.  delivered  the  opinion  of  the  court  in  Fither  ▼.  Stanhope,  that 
the  acknowledgment  ought  \q  he  of  the  same  term  in  which  the  defendant  was 
charged  in  execution,  and  that  the  preceding  acknowledgment  given  in  that 
case  two  terms  before*  was  not  sufficient.  If  the  plaintiflT  did  not  mean  to 
charge  the  defendant  in  execution  till  Eeufer'term,  he  should  have  waived  the 
former,  and  taken  out  a  new  rule  in  that  term. 

Lord  Ellbnborough,  C.  J.  The  co?7fmt«i<ttr  proceeds  on  the  acknowledg- 
ment of  the  marshal  in  an  antecedent  term,  and  is  therefore  irregular,  on  the 
authority  of  the  case  cited. 

Per  C^riam,  Rale  ab8olute(fl). 


Ryal  V.  Rich. 

10  Eert,  47.    Jmie  25,  1808. 

A  landlord  declared  m  debt,  lit,  for  the  double  value,  2dly,  for  nee  and  occupation:  the  ten- 
ant pleaded  nil  habel  to  the  lat,  and  a  tender  of  the  single  rent  before  action  brought  to 
the  2d  const,  and  paid  the  money  into  tonrt:  which  the  plaintff  took  out  before  trial,  and 
atiU  proceeded:  ana  held  that  thb  waa  no.canae  of  nonaoit,  aa  upon  the  ground  of  loch  ac- 
oeptapce  of  the  aingle  rent  being  a  waiver  of  th?  flaintiff'a  right  to  proceed  for  the  double 
value;  but  that  the  caae  ought  to  bave  gone  to  the  jury;  and  that  the  plaintiff 'a  going  on  with 
the  action  after  taking  the  aingle  rent  out  of  court  was  evidence  to  shew  that  he  did  not  meaa 
to  waive  hja  claim  for  the  double  valne,  but  to  take  it  pro  tanto. 

It  aeemi,  that  though  the  aingle  rent  were  paid  into  court  on  the  eecond  count,  yet  if  the 
,  plaintiff  had  not  accepted  it,  but  had  recovered  on  the  first  count,  the  defendant  would 
have  been  entitled  to  have  the  oxmey  so  pakl  in  deducted  out  of  the  larger  anm  recov- 
ered. 

THE  plaintiff  declared  in  debt,  for  that  the  defendant  hefore  and  on  the  25th 
of  Dec.  1805,  held  a  messuage  and  lands  called  North  AUson,  as  tenant  from 
year  toveary  of  which  the  reversion  was  in  the  plaintiff;  that  on  the  20th  of 
Dec.  1804,  the  plaintiff  gave  the  defendant  notice  in  writing  to  quit  the  pre- 
mises, and  demanded  the  possession  thereof  on  the  25th^  of  Dec,  1805,  when 
the  interest  of  the  defendant  determined :  nevertheless  the  defendant  refused 
to  deliver  up  possession  according  to  the  notice,  and  wilfully  held  over,  &c. 
against  the  statute :  and  then  the  plaintiff  averred  the  yearly  value  of  the  pre- 
mises to  be  80Z.,  and  demanded  200/.  as  the  double  value,  during  the  time  the 
defendant  so  held  over.  There  was  a  second  general  count  for  the  use  and 
occupation  of  a  certain  other  dwelling-house  and  lands  held  by  the  defendant 
of  the  plaintiff  by  his  sufferance  and  permission.  The  defendant  pleaded  as 
to  200/.'  demanded  in  the  first  count,  and  112/.  lOi.  parcel  of  the  200/. 
demanded  in  the  second  coui^t,  nil  debet:  and  as  to  87/.  lOf.  resi- 
due of  the  200/.  in  the  second  count,  he  pleaded  that  after  it  became 
due,  and  before  the  exhibiting  of  the  plaintiff's  bill,  viz.  on  the  25th  of 
March  1807,  he  tendered  the  same  to  the  plaintiff,  who  refused  to  receive  it : 
and  in  another  plea,  he  stated  the  tender  of  17/.  IQf.  on  the  different  quarter 
days  oa  which  the  same  became  due,  (making  in  the  whole  87/.  10<.)  as  rent 
for  the  premises  mentioned  in  the  second  count,  from  the  25th  of  March  1806 
to  the  25th  of  March  1807,  (the  last  quarter  day  before  the  commencement  of 
the  action) ;  which  the  plaintiff  refused  to  accept,  and  the  defendant  now 
brought  the  same  into  court.  The  plaintiff  in  his  replication  joined  is^ue  on 
the  nil  debet^  and  admitting  the  tender  as  pleaded,  tooK  the  money  out  of  court 
on  the  24th  of  Jvly  1807.  The  cause  was  tried  at  Launceston  in  March  1808 
when  the  plaintiff  proved  the  tenancy  by  payment  to  him  of  the  rent  by  the 
defendant,  and  the  notice  to  quit  as  laid,  ana  that  the  annual  value  was  70/., 

(a)  FWt  the  ferma  of  the  mle  6n  the  marahal  to  acknowledge,  &e.  of  the  commitUtuT' 
piec9f  and  of  the  entry  of  the  cmnmittiturt  8  Tidd*8  PracUce,  Appendix. 
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flaintiffi  for  which  the  rent  had  been  tendered  before  the  action,  and  paid  into 
court,  Serjeant  Marshall^  who  tried  th«  cause,  thereupon  nonsuited  the  plain- 
tiff; being  of  opinion  that  as  he  had  received  the  rent  paid  into  court  upon  the 
second  count,  which  appeared  upon  the  evidence  to  be  for  the  same  premises, 
and  for  the  same  period,  for  which  the  double  value  was  claimed,  he  had 
waived  his  title  to  the  latter,  and  that  the  jury  could  not,  in  addition  to  the 
single  rent  so  received,  find  a  verdict  for  the  double  value. 

Moore^  in  the  last  term  obtained  a  rule  nisi  for  setting  aside  the  nonsuit, 
on  the  ground  that  the  acceptance  of  the  single  rent  upon  the  general  count 
for  use  abd  occupation  was  no  waiver  on  the  record  of  the  double  value  sought 
to  be  recovered  by  the  first  count  for  wilfully  holding  over.  And  whether  it 
were  a  waiver  in  fact  was  a  question  for  the  jury  to  have  decided. 

East,  and  Adam  jun.,  now  shewed  cause,  and  contended  that  the  double 
value  for  wilfully  holding  over  premises,  after  notice  to  the  tenant  to  quit,  was 
give  by  the  stat.  4  Geo.  2.  c.  ^.  in  the  nature  of  a  penalty  ;  for  it  provides 
that  "  against  theTecovery  6f  the  said  penalty  there  shall  be  no  relief f  in  equi- 
ty." In  such  an  action  therefore  the  landlord  disaffirms  the  tenancy  of  the 
defendant,  and  proceeds  against  him  as  a  trespasser  and  wrong-doer :  and  on 
that  ground  the  court  in  Sovlsby  v.  Neving,  9  East,  310,  held  that  there  was 
no  inconsistency  in  maintaining  this  action  after  a. recovery  of  the  same  prem- 
ises in  ejectment ;  though  they  doubted  whether  after  a  recovery  in  eject- 
ment an  action  would  lie  for  double  rent  upon  the  stat.  11  Geo.  2.  c.  19,  in 
which  the  tenancy  was  recognised.  Upon  the  same  principle  the  acceptat^ce 
of  rent,  qtui  rent,  by  a  landlord,  by  which  he  recognizes  the  tenancy  and  law- 
ful possession  of  the  tenant  for  .the  period  during  which  the  rent  accrued,  is 
clearly  inconsistent  with  the  action  for  double  value  during  the  same  period,  in 
which  action  the  defendant  is  treated  as  a  trespasser  and  wrong-doer.  Where- 
fore in  Cobb  V.  Stokes,  8  East,  358,  the  Court  held,  that  if  the  landlord  took  his 
verdict  for  the  double  value  from  the  middle  of  a  quarter  when  the  possession 
was  demanded,  he  dould  not  recover  the  single  rent,  for  the  antecedent  fraction 
of  such  quarter  (the  renf  having  been  before  reserved  quarterly)  upon  the  gen- 
eral count  for  use  and  occupation,  as  upon  an  implied  tenancy,  with  reference 
to  the  former  holding.  Now  here  the  plea  of  tender  of  rent  (which  could 
only  be  pleaded  to  the  count  for  use  and  occupation  ;-  for  it  would  have  been 
no  answer  to  the  count  for  wilfully  holding  over  af^er  notice  to  quit,  to  which 
another  answer  would  have  been  given  at  the  trial,  if  the  cause  had  pro- 
ceeded) covered  the  whole  period  for  which  the  double  value  was  claimed 
in  the  first  count ;  and  th€  acceptance  of  the  tender,  which  adopts  the 
terms  and  character  of  it,  must  be  taken  to  be  an  admission  by  the  landlord 
that  the  defendant  held  ihe  premises  mentioned  in  the  second  count  as 
tenant  to  him  during  the  whole  period  for  which  the  rent  was  claimed, 
and  that  he  received  the  tender  as  oirent  for  the  same  premises.  And  then^ 
when  it  was  proved  at  the  trial,  that  the  defendant  held  no  other  pre- 
mises of  the  plaintiff  but  those  for  which  he  had  already  received  such 
rent  under  tha  general  count  for  the  very  same  period,  this  operated,  not  in- 
deed as  a  legal  estoppel  upon  the  recor^  to  his  recovery  of  the  double  value 
or  penalty  upon  the  first  count  but  as  a  waiver  of  the  pen^nty  in  fact,  as  a 
waiver  of  the  notice  to  quit,  and  as  a  waiver  of  the  demand  of  possession  un- 
der the  stat.  4  G.  2.  ;  because  tliese  claims,  founded  only,  as  thejfare,  upon 
the  ground  of  a  tortious  possession,  are  inconsistent'  with  the  recognition  of  a 
lawful  tenancy  during  the  same  period.  And  the  tender  having  been  made 
upon  the  count  for  use  and  occupation  only,  it  was  not  competent  to  the  plain- 
tiff, when  he  took  it  out  of  court,  to  say  that  he  meant  to  apply  it  to  the  first 
count  for  wilfully  holding  over  (to  which  it  could  not  apply),  and  that  he  only 
received  it  in  part  satisfaction  of  the  penalty,  and  not  as.  rent 

Lord  Ellendorough,  C.  J.  In  this  action  the  [daintiff  claims  first  to  re- 
cover a  statutable  compensation  from  the  defendant,  for  holding  over  the 
possession  of  the  premises  after  the  expiration  of  a  notice  to  quit  and  demand 

Voi»  V.  36 
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of  possession  ;  and,  2dly,  to  recover  so  mach  for  use  and  occupation,  upon  the 
conventionary  stipulation  of  the  parties.  The  first  q]aim  arises  oat  of  the  com- 
pensation given  by  the  stat.  4  Geo.  2.,  and  the  case  stands  thus :  If  the 
tender  of  the  single  rent  had  been  accepted  before  the  .action  brought,  it  would 
have  been  a  question  for  the  jury  to  have  determined,  whether  it  were  not  a 
waiver  of  the  landlord's  claim  to  the  double  value  ?  If  it  were  accepted  after 
the  action  brought,  it  became  a  question  with  what  intent  it  was  received  ; 
whether  in  part  satisfaction  of  the  double  value,  or  as  a  waiver  of  it.  At  any 
rate,  it  is  no  estoppel  in  law,  but  an  estoppel,  if  at  all,  arising  out  of  the 
acts  and  intents  of  the  parties,  which  should  have  gone  to  the  jury.  There 
cannot  indeed  be  a  double  satisfaction  for  the  same  thing ;  but  the  question  is 
in  what  sense  the  plaintiff  received  the  money  tendered  and  paid  into  court : 
whether  as  part  of  the  larger  sum  which  he  claimed  for  the  double  value,  or  as 
the  less  sum  claimed  for  use  and  occupation  ?  Now,  nothing  appears  here  to 
shew  that  he  was  estopped  from  taking  it  as  part  of  the  larger  sum  claimed  by 
the  first  count :  and  the  very  fact  of  his  going  on  with  the  suit,  after  taking  the 
money  out  of  court,  shews  that  he  did  not  mean  to  take  it  in  satisfaction  of  the 
lesser  sum.  It  was  therefore  no  estoppel  from  proceeding  for  the  double 
value. 

Le  Blanc,  J. (a)  It  is  sufficient  to  say,  that  this  was  not  a  ground  of  non- 
suit. A  tender  was  made  of.  the  single  rent  before  the  action  was  brought, 
which  the  plaintiff  refused  to  receive,  and  brought  his  action,  claiming  in  his 
first  count  the  double  value,  and  in  his  second  so  much  for  use  and  occupa- 
tion. The  defendant  paid  the  money  tendered  into  court  on  the  second  count. 
If  then  the  plaintiff  had  not  taken  the  money  out  of  court,  how  would  the  case 
have  stood  ?  If  he  had  substantiated  his  first  count,  he  would  have  recovered 
a  verdict  for  the  whole  of  the  double  value  and  got  judgment,  and  taken  out 
execution  for  it.  And  how.  the  defendant  would  have  got  his  money  out  of 
court  again  I  do  not  know.  Or  the  plaintiff  might  have  taken  the  money  paid 
into  court  in  part  satisfaction  of  the  money  recovered  for  the  double  value,  and 
only  taken  out  execution  for  the  remainder.  But  here  he  took  the  money 
out  before  verdict^  and  afterwards .  went  on  to  recover  the  double  value, 
deducting  that  ^um.  This  case  then  appears  to  me  to  fall  in  very  closely  with 
the  doctrine  in  Doe  v.  Batten{b),  l*here  the  landlord  had  received  a  quarterns 
rent,  due  after  the  expiration  of  a  notice  to  quit,  and  after  ejectment  brought ; 
but  still  he  proceeded  with  his  ejectment :  and  the  question,  which  was  con- 
sidered as  proper  to  be  submitted  to  the  jury,  was,  whether  this  were  a  waiver 
on  the  part  of  the  landlord  of  his  right  t3  proceed :  and  it  was  held  not  to  be  a 
waiver.  So  here  the  proof  of  the  defendant  having  tendigred  the  single  rent 
and  paid  it  into  court,  and  the  plaintiff  having  taken  it  out,  but  still  proceeding 
in  his  action,  was  not  a  ground  of  nonsuit, 

Batlet,  J.  The  objection  taken  is  against  the  law  and  justice  of  the  case. 
I'he  plaintiff  in  his  first  count  claims  Sie  double  value ;  and  in  his  second 
count  the  single  value  of  the  premises.  The  defendant  pleads  a  tender  as  of 
the  single  value,  and  pays  the  money  into  court  on  the  general  count.  The 
plaintiff  says  In  effect,  I  am  willing  to  receive  the  single  value  paid  in  as  part 
of  the  double  value  which  I  claim ;  but  I  will  still  go  on  for  the  remainder. 
There  is  no  inconsistency  in  this.  If  then  the  .plaintiff  had  recovered  upon  " 
the  first  count,  the  defendant  would  have  been  entitled  to  have  the  single  value 
paid  in  deducted  out  of  the  douUe  i^ue  recovered,  and  no  injustice  would  be 
done.  And  the  pUintiff 's  going  on  with  his  action  after  taking  the  money 
out  of  court  shews  that  he  did  not  mean  to  accept  it  as  a  compensation  for  the 
double  value,  ^ut  only  in  part  satisfaction  of  his  demand(I). 

Rule  absolute. 

(a)  Grott,  J.  wai  abfent 

lb)  Cowp.  248.  and  vide  Doe  v.  BumphrmfM^  2  East,  2S7. 

(1)  In  an  action  on  a  policy  of  inaorancc  the  dcfbndint  paid  tba  premino  into  coart  ander 
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Hendy  and  Others  v.  Stephenson  and  Others. 

10  Eait,  66.    Jona  28,  1808. 

A  defendailt  in  treipaii  cannot  plead  by  way  of  jaitificatioD  that  he  was  posseifled  of  a  right 
of  common  over  the  loan  in  quo  under  a  deed  of  grant  by  a  former  owner,  alleged  to  bo 
since  lost  or  destroyed  by  accident  and  length  of  time,  and  therefore  not  proffered  in  coart, 
of  which  tk€  daU  and  namt»  nf  (Ae  partie$  are  unkmnon. 

TRESPASS  for  breaking  and  enterinflr  the  close  of  the  plaintifis  in  the 
pariah  of  St.  John  the  Evangelist,  WeHmmster^  parcel  of  TothiUfidds,  &c. 
in  the  covLuiy  q(  MiddUsez,  and  pulling  down  a  building  there  erected,  &c. 
The  defendants  by  their  second  plea  justified  the  breaking  and  enterinfTi  &c. ; 
for  that  the  building  was  erected  in  TolhUlfidds,  and  that  one  M,  B.  Wise  at 
the  time,  ice.  was  seised  in  fee  of  10  acres  of  land,  &c.  contiguous  to  TothiU' 
yields,  and  he  and  all  those  whose  estate  he  had  from  lime  immemorial  had 
right  of  common  of  pasture  throughout  ToihiUfidds  ;  and  because  the  build- 
ing was  wrongfully  erected  there,  and  incumbered  the  same,  so  that  he  could 
not  enjoy  his  common  of  pasture  there,  without  prostrating  it,  the  defendants  by 
his  command,  &c.  broke  and  entered,  &c.  3d ly.  They  justified  by  a  sitnilar  plea 
under  Jeremy  Bentham.  4thly,  They  pleaded,  that  the  said  building  was 
erected  in  Tothill/ields,  and  that  M.  B,  Wise  before,  and  at  the  time  of  the  sup^ 
posed. trespass,  was  seised  in  fee  of  other  ten  acres  of  landr  &c.  cpntiguous  to. 
TothtUfidds  ;  and  that  long  before  the  said  time  when,  &c.  by  a  deed  made 
between  the  then  owner  of  the  part  of  To/At2{^^  whereon  the  building  was 
erected,  and  in'  which,  kc,  (such  owner  beine  then  and  there  seised  in  fee  of 
such  part,  &c.,  and  the  then  owner  of  the  said  last  mentioned  land,  &c.  where- 
of M,  B.  Wise  was  so  seized  (such  last  mentioned  owner  being  then  and 
there  seised  in  fee  of  such  last  mentioned  land,  and  whose  estate  therein  the 
said  M,  B,  W.  at  the  said  time  when,  &c.  had  :  but  which  deed  is  since  lost 
or  destroyed  by  ojcddent  and  length  of  time,  and  therefore  cannot  be  brought 
into  court  here,  and  the  date  thereof  is,  and  the  particular  parties  thereto 
are,  for  that  reason,  wholly  unknown  to  the  defendants)  the  said  then  owner 
of  Tothillfietds,  and  in  which,  kc.  being  then -and  there  well  entitled  so  to  do, 
did  grant  to  the  said  then  owners  of  the  ^said  last  mentioned  land,  &c.  whereof 
M,  B,  Wise  was  so  seised  as  aforesaid,  and  the  heirs  and  assigns  of  the  said  last 
mentioned  owner  for  himself  and  themselves  for  the  time  being,  common  of 
pasture  throughout  the  said  part,  &c.  called  Tothillfields,  whereon  the  said 
building  was  so  erected,"  kc.  and  because  the  building  was  wrongfully  erected, 
and  encumbered  and  abridged  M.  B.  Wise's  common  of  pasture,  the  defend- 
ants justified  breaking  and  entering,  &c.  by  his  command,  and  prostrating 
such  building,  &c.  And  there  was  a  similar  plea  of  justification  under  /ipre- 
my  Bentham,  The  replication  took  issues  on  the  2d  and  3d  pleas,  and  de- 
murred to  the  two  last ;  stating  for  special  causes,  that  no  person  is  described 
in  those  pleas  either  as  the  grar^tors  or  grantees  of  the  grants  there  mentioned ; 
nor  is  any  time  specified  when  the  supposed  grants  were  made ;  nor  are  the 
necessary  circumstances  attending  them  specified  with  auflicient  certainty : 
whereby  the  plaintifib  are  prevented  from  taking  any  certain  issue  on  such 
grants,  or  on  the  seisin  of  such  respective  grantors  or  grantees,  and  are  dis- 
abled from  applying  any  evidence  to  such  loose  and  uncertain  allegations,  &c. 

Dampier,  in  support  of  the  demurrer,  observed,  that  this  plea  was  a  new 
experiment,  attempted  to  be^dehrived  from  the  doctrine  in  Bead  v.  Brookman, 
3  Term  Rep.  151,  but  going  much  beyond  it.    It  was  there  decided,  for  the 

a  mle.  which  was  taken  ont  by  the  plaintiff.  It  was  held,  that  the  act  of  reoeiTing  the  money 
was  not  an  affirmance  of  the  plaintiff's  right  to  the  premiam  only  so  as  to  preclude  him  from 
proceeding  for  a  total  low.     SUghi  v.  Bhinelander  4r  al,  1  Johna.  192. 
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first  time,  that  a  profert  of  a  non-existing  grant  might  be  dispensed  with  on  a 
bare  averment  that  it  was  lost  and  destroyed  by  time  and  accident.  Before 
that  determination,  the  excepted  cases  were  the  profert  of  a  deed  in  another 
opart,  Wymark^s  case,  5  Rep.  74.  b*  75.  a,  the  possession  of  it  by  the  opposite 
party,  lb.  and,  what  was  more  doubtful,  the  destruction  of  it  by  fire.  Dr.  Ley- 
JUld's  case,  10  Rep.  92.  h.  93.  a.,  but  neither  the  doctrine  of  that  case,  nor  any 
ja«t  consequence  to  be  derived  from  it,  can  warrant  the  pleading  not  only  a* 
non-existing  gtant^  but  a  giant  of  unknown  parties,  and  without  a  date.  If 
this  be  allowed,  there  will  be  no  more  pleas  of  prescription.  It  will  apply  to 
rights  of  way  as  well  as  rights  of  common,  and  there  will  be  no  more  occa- 
sion for  pleas  of  k  way  of  necessity :  no  question  will  hereafter  arise  as  to 
unity  of  possession,  or  a  release  of  the  right.  One  who  had  such  a  grant 
would  do  \^ell  to  burn  it,  as  the  loss  of  his  deed  would  be  of  more  advantage 
to  him  than  the  possession  of  it.  If  he  gave  the  deed,  he  must  in  his  plea 
state  the  time,  set  out  the  parties,  and  shew  that  they  hiid  estates  to  make  and 
receive  the  grant,  and  deduce  the  title  to  himself;  and  the  plaintiff  may  take 
issue  upon  any  of  these  facts :  or  he  may  reply  non  est  factum,'fTa\id  or  duress, 
to  the  deed  itself,  if  it  be  pleaded  as  existing,  or  though  not  existing,  if  plead- 
ed with  particularity,  as  in  Bead  v.  Brookman.  So  he  might  take  issue  on  the 
seisin  of  the  grantor  or  grantee,  or  on  any  part  of  the  title.  But  how  can  that 
be  done  in  the  present  case,  where  it  is  only  stated  that  an  unknown  owner  of 
the  land  at  an  indeterminate  time  past  was  seised,  and  granted  to  another  un- 
known owner  of  other  land,  who  was  also  seised.  If  the  parties  and^  tiroes  had 
been  named,  a  subsequent  release  or  regrant  might  have  been  replied.  The 
time  of  the  grant  not  being  specified  also  puts  the  plaintiff  to  great  disadvan- 
tage in  evid^ice.  For  if,  in  reply  to  such  a  grant  pleaded,  he  prove  a  dental, 
or  obstruction,  or  any  decisive  circumstance  at  any  particular  time,  it  would  be 
answered  that  the  defendant's  gi^nt,  not  being  tied  down  to  any  timd,  was  sub-, 
sequent  to  such  fact,  and  therefore  not  inconsistent  with  it.  But  without  an 
express  authority  for  pleading  a  ^rant  thus  generally,  it  seems  difficult  to  main- 
tain on  any  legal  principle,  that  a  defendant  who  has  invaded  another's  posses- 
sion should  be  able  to  secure  to  himself,  and  deprive  thd  plaintiff  of  so  many 
advantages  by  this  new  invention.  All  that  follows  from  the  decision  of  Read  v. 
Brookman  is,  that  the  party  who  pleads  a  lost  grant  need  not  produce  the  parch- 
ment ;  but  he  must  still  aver  every  thing  material  in  the  grant ;  as  in  Campbell 
y.  Wilson^S  East,  294.  The  former  mse  only  introduced  the  difficulty  of  de- 
tecting fraud,  by  withholding  a  view  of  the  deied  itself:  but  issue  might  still  be 
taken  on  the  material  facts  of  it  as  there  pleaded.  It  may  be  said,  that  as 
the  parties,  under  whom  the  defendants  justify^  might  have  brought  an 
action  for  the  disturbance  of  their  common,  and  have  decla'red  on  their  pos- 
session ;  by  the  same  reason  they  ought,  when  sued,  to  be  permitted  to  plead  • 
title  on  their  possession :  but  there  is  this  material  distinction  between  th6  two 
cases,  that  possession  itself  is  a  prima  facte  title  whereon  to  declare  generally 
against  a  prima  facie  trespasser :  but  if  a  person  will  invade  the  possession  of 
another,  he  oufht  to  be  prepared  to  statd  his  title,  when  questioneid  for  his  ap- 
parent wrongnil  act :  otherwise  it  will  be  applying  the  rule  of  pleading  m 
possessory  actions,  which  was  permitted  in  favour  of  possession,  to  pleas  de- 
fending the  invasion  of  possession,  and  justifying  It  on  the  ground  of  title  : 
and  these  are  the  more  necessary  to  be  pleaded  strictly,  inasmuch  as  th^y  bind 
the  right  between  the  parties,  which  a  declaration  on  the-  possession  does  not. 
If,  however,  the  defendant's  argument  were  of  any  weight,  it  would  prove  that 
they  might  merely  have  pleaded  their  possession  of  a  right  of  common  over 
the  ioeus  in  quo,  without  more ;  and  this  would  extend  to  all  cases,  whether  of 
prescription  or  of  grant. 

Abbott,  contra,  said,  that  most  of  what  had  been  urged  against  this  plea, 
had  been  urged,  but  without  effect,  in  Bead  v.  BrookTnaii,  There  indeea  the 
names  of  the  parties  to  the  deed  and  the  time  were  stated  in  the  plea :  but  if 
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the  instrument  \^  lost,  so  that  the  party  jpleading  cannot  produce  Hi  be  may 
not  be  able  in  fact  to  state  the  names  or  the  dates.-  And  it  would  be  a  strange 
inconsistency  in  the  law  tha^  a  defendant  should  not  be  able  to  justify  himself 
under  the  same  title  on  which  he  might  have  brought  his  actioki  on  the  case 
for  interrupting  him  in  the  enjoyment  of  his  right  of  common.  For  there  it 
would  have  been  sufficient  for  him  as  plaintiff,  to  have  shewn  an  uninterrupt* 
ed  posseission  ^nd  eiljoyment  of  it  for  a  long  period  buck,  and  a  grant'  would 
have  been  presumed.  Finding,  however,  the  opinion  of  the  Court  decidedly 
against  him,  he  declined  arguing  the  case  further. 

Lord  Ei.LENB0R0iT6H,'C.  J.  The  distinction  between  declaring  in  a  pos- 
sessory action,  and  justifying  upon  title  in  a  plea  to  an  action  of  trespass,  has 
been  stated  and  allowed :  *but  this  luxuriant  shoot  from  the  stock  of  Bead  v. 
Brookman  cannot  be  supported.  If  this  were  permitted  to  pass,  we  should 
next  have  an  issue  upon  whether  the  plaintiff  or  the  defendant  had  the  more 
mere  right  of  possession.  I  think  therefore  that  we  are  warranted  in  reliev- 
ing the  defendant's  counsel  from  the  useless  labour  of  arguing  in  support  of 
the  plea.  The  case  of  Read  v.  Brookman  weiit  a  step  further  than  the  cases  had 
gone  before :  and  without  saying  that  the  step  should  be  retraced,  we  ought  not 
to  go  a  step  further,  but  stop  there ;  otherwise,  it  might  really  be  said  that  thia 
plea  stated  too  much,  and  that  it  would  be  sufficient  for  the  defendant  to  plead 
merely  that  he  was  possessed  of  the  locus  in  quo  bv  grant.  If  the  deed  itself 
cannot  be  produced,  it  may  be  equitable  to  permit  tne  substance  of  it  to  be  sub- 
stituted in  place  of  it  in  pleading  non  in  tabulis  est  jus :  but  still  it  must  be 
substantiated  in  the  material  terms  of  it,  so  that  the  Court  may  see  what  the 
grant  really  was.  If  not,  the  inconveniences  suggested  by  the  plaintiff.V 
counsel  would  ensue :  no  issue  could  be  taken  on  the  parties  to  the  grant,  or 
their  estate,  nor  could  fraud  or  duress,  &c.  -be  replied.  I  recollect  an  instance 
within  my  own  experience  where,  in  an  action  on  the  northern  circuit  touch- 
ing a  water  course,  a  grant  was  pleaded,  upon  presumption  of  its  existence, 
though  it  could  not  then  be  found  :  but  it  was  thought  necessary  to  state  the 
supposed  names  of  the  grantor  and  grantee,  and  the  time  ;  of  all  which  the 
party  gave  probable  evidence  :  and  such  a  deed  was  afteVwards  found,  verify- 
ing the  presumption  which  had  been  made  of  it.  In  Salk.  662,,  the  ni^e  is 
laid  down,  that  the  commencement  of  particular  estates  must  be  shewn  in 
pleading,  which  was  said  to  be  a  funda^nental  rule  that  ought  not  to  be  broken 
upon  fancied  inconveniences.  The  science  of  pleading;  if  well  understood^ 
may  rest  where  it  is.      . 

UaosE,  J.  I  did  not  acquiesce  at  the  time  in  the  jud^fment  delivered  in 
Bead  V,  Brookman :  but  so  it  was  decided.  This  plea  however  goes  much 
beyond  that ;  and  for  the  reasons  which  have  been  stated  in  argument  by  the 
plaintiff's*  counsel,  I  think  it  cannot  be  supported. 

Ls  Blanc,  J.  The  plea  in  Bead  v.  Brookman  was  framed  consistently 
with  all  the  forms  of  pleading  deeds,  except  the  profert  of  the  deed  itself. 
Every  other  principle  of  pleading  deeds  was  maintained ;  and  that  case  only 
went  on  the  supposition  that  the  deed  itself  might  be  lost,  and  therefore  inca- 
pable of  being  produced.  But  if  this  plea  were  allowed,  the  next  step  would 
be  for  a  defendant  ixi  trespass  to  state  merely  that  he  was  possessed  of  the  lo» 
cus  in  quo(l){2). 

Batlsy,  J.  concurred. 

Judgment  for  the  plaintiffl 

(1)  Vide   E§p.  Dig.  ?o1.  1.  pt  8.  pa.  48.  (Gould*!  edit) 

(2)  [See  Retpublica  ▼.  Conter,  1  Y.  2.  CutU  ▼.  U,  5. 1  Gel.  69.  SeruUrv,  SampMti,  It 
Mass.  42.  Reet  v.  Opeibaugh,  6  Cow.  748.  Powers  ▼.  FFarc, 2 Pick.  451.  Smithy,  Emtry^ 
7  Halat.  68.— W.] 
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De  Cosson  v.  Yaughan,  in  Error. 

10EtaC,61.    Jane  21, 1808. 

A  new  anignee  of  a  bankrnpt  may  iiie  in  debt  npon  a  jndgment  recovered  by  a  former  tar 
signee,  displaced  by  the  Lord  Ubancellor;  which  jodgment  wait "  for  damagea  sostained 
for  injaries  committed  aa  well  by  the  defendant  againflt  the  bankmpt  before  nia  bankrapt- 
cy,  as  also  against  the  assignee,  attticht  after  the  bankruptcy/'  For  sach  reeo?ery  will  be 
presomed  to  have  been  done  to  the  bankrupt's  estate  and  eflbcti.  And  the  plaintiff  may 
declare  in  a  general  form,  aa  having  been  duly  constitnted  and  appointed  aaaignee,  &e. 

ON  a  writ  of  error  from  the  Court  of  Common  Pleas  in  debt,  the  first 
count  stated,  that  Alexander  De  Cosson  was  summoned  to  answer  ThomasVaug' 
han^  assignee  of  the  estate  and  effects  of  Stephen  Saxonof^  a  bankrupt,  accord- 
ing to  the  form  and  efiect  of  the  several  statutes  concerning  bankrupts,  in  a 
plea  that  he  render  to  the  said  T.  F.,  as  such  assignee  as  aforesaid,  2000/.,  &c. 
For  that  whereas  in  Easter  term  '45  Geo.  3,  one  F.  Judin,  then  being  assignee 
of  the  estate  and  effects  of  the  said  Stephen^  then  a  bankrupt,  according  to  the 
form  and  eflfecc  of  the  several  statutes,  Sec,  in  the  Court  of  C.  B.  recovered 
judgment  "against  the  said  Alexander,  for  173/.  5s.  which  in  the  said  court 
was  adjud^d  to  the  said  F,  Judin,  as  such  assignee,  for  his  damages  sustain- 
ed, as  well  by  reason  of  certain  injuries  committed  by  the  said  Alexander 
against  the  said  Stephen  before  he  became  a  bankrupt,  and  also  against  the 
said  F.  Judin  as  assignee  as  aforesaid,  since  the  said  Stephen  became  a  bank- 
rupt, as  for  the  costs  and  charges,  &;c.  as  by  the  record  in  C.  B.  appears : 
which  judgment  still  remains  in  force,  and  unexecuted.  And  whereas  after 
such  judfirment,  and  before  suing  out  the  original  writ  of  the  said  Thomas  (to 
wit)  on  the  24th  of  Fthruary  1807,  &c.  F,  Judin  was,  by  order  of  the  Lord 
Chancellor,  duly  removed  from  being  assignee  of  the  estate  and  effects  of  the 
said  bankrupt,  and  the  said  Thomas  was  duly  constituted  and  appointed  as- 
signee of  the  estate  and  effects  of  the  said  bankrupt,  and  still  is  such  assignee ; 
whereof  the  said  Alexander  had  notice  ;  whereby  an  action  hath  accrued  to 
the  said  Thomas  as  such  assignee  to  demand  and  have  from  the  setid' Alexan- 
der the  said  173/.  6s.  parcel,  Sec.  And  whereas  the  said  Alexander,  after  the 
said  Stephen  became  a  bankrupt,  was  indebted  to  the  said  Thomas  as  such  as- 
signee  as  aforesaid,  in  1826/.  \Hs.  residue,  &c.  for  so  much  money  by  the  said 
Alexander  before  th&t  time  had  and  received  to  and  for  the  use  of  the  said 
Thomas  as  such  assignee  as  aforesaid,  to  be  paid  to  the  said  Thomas  as  assignee 
as  afotesaid  when  the  said  Alexander  should  be  thereunto  requested :  Never- 
theless the  said  Alexander  hath  not  paid  the  said  200/.  above  demanded,  &c. ; 
to  the  damage  of  the  said  Thomas  as  such  assignee  as  aforesaid,  &c.  The  re- 
cord then  stated  judgment  by  nil  dicit,  and  that  the  plaintiff  remitted  to  the 
defendant  his  damages  by  reason  of  detaining  the  debt,  and  also  his  ,costs(a) 
and  charges;  and  took  judgment  for  his  debt:  on  which  error  was  brought, 
/  and  the  common  errors  assigned. 

The  questions  made  were  two,  1st,  Whether  a  new  assignee  of  a  bankrupt 
could  in  his  own  name  maintain  an  action  upon  a  judgment  obtained  by  a 
former  assignee  who  had  been  displaced  by  the  Lord  Chancellor,  And  if  he 
could  not;  then,  2dly,  whether  the  judgment  of  C.  B.must  be  reversed  in 
toto,  or  might  be  affirmed  as  to  the  last  count  of  the  declaration,  which  was 
admitted  to  be  good. 

(a)  The  remission  of  damages  and  costs  was  made  in  this  ease *pro  mojori  cauUla,  in  case 
the  first  connt  bad  been  held  to  be  bad.  Bnt  qvusre  ;  the  damasea  in  debt  being  merely  nom- 
inal, and  the  plaintiff  being  at  any  rate  entitled  to  costs  if  one  of  his  eonnti  were  good.  Vide 
Jacob  V.  Jtfu/j,  Cro.  Jac.  848.  Frederick  v.  Lookup^  q.  t.  4  Bnrr.  2018.  and-  Cron  v. 
JTayc,  6  Term  Rep.  668. 
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Barrow  argaed  on  the  first  point  in  the  oegalive ;  for  the  stat.  1  Jac.  1.  c. 
15.  8.  13.  only  enables  the  commissioners  to  assign  debts  due  to  the  bankrupt, 
and  vests  the  property,  right  and  interest  of  the  taid  debts  in  the  assignees. 
And  the  stat.  5  G.  2  c.'30.  s.  31.,  which  enacts  that  in  case  a  new  assignment 
shall  be  ordered,  "  such  dd>tSj  effects  and  estate  of  such  bankrupt  shall  be  legal- 
"  ly  vested  in  such  new  assignee ;  and  that  he  may  lawfully  sue  for  the  same 
**  iu  his  own  name ;"  cannot  pass  any  thing  which  was  not  in  the  bankrupt, 
as  part  of  his  debts,  effects  and  estate.  But  the  damages  recovered  by  the  first 
assignee  never  constituted  any  part  of  the  "  debts,  efiects  or  estate"  of  the 
bankrupt :  but  where  a  debt  created  in  the  time  of  the  first  assignee,  and  sua- 
ble for  only  by  him  in  his  own  name ;  and  could  not  be  conveyed  to  the  sec- 
ond assignee  by  his  appointment ;  and  consequently  cannot  be  sued  for  by 
him,  bat  only  ib  the  name  of  the  first  assignee,  who  would  be  a  trustee  for  the 
creditors  and  the  bankrupt's  estate.  [Lord  EUenboroughy  C.  J.  If  the  recov- 
ery were  for  an  injurious  conversion  or  spoliation  of  the  bankrupt's  property, 
the  damages  recovered  would  not  be  teas  a  part  of  the  debts,  effects,  and  estate 
of  the  bankrupt,  because  they  had  been,  converted  into  a  judgment  to  hia  as-, 
aignee.]  He  also  objected  to  the  general  manner  in  which  the  plaintiflf  was 
stated  to  be  assignee.  By  the  case  ezparte  Newton  and  others,  1  Atk.  97,  it 
appears  that  the  former  assignee  should  join  with  the  commissioners  in  exe- 
cuting an  assignment  to  theruew  assignee ;  but,  as  it  is  here  stated,  the  plain- 
tiff might  have  been  appointed  by  the  Lgrd  Chancellor,  which  would  not  make 
himi assignee  of  the  estate  and  efiects  of  the,  bankrupt,  and  still  less  of  any 
debts  which  only  vested  in  the  former  assignee. 

Lord  E LLEif BOROUGH,  C.  J.  The  plaintiff  is  stated  to  have  been  .duly  con- 
stituted and  appointed  assignee  of  the  estate  and  effects  of  the  bankrupt,  and 
therefore  we  must  take  it  here  that  doe  means  were  "csorted  to  in  order  to 
eonstitute  him  such  (a). 

As  to  the  second  question,  the  case  of  Haiicock  v.  Hayv>ood{b)  was  refer- 
red to  by  Lord  EUenborough  to  shew  that  the  judgment  might,  if  proper,  be 
afiSrmed  on  the  last  count  only.  In  that  case  the  damages  were  assessed 
separately  on  the  several  counts.  And  this  objection  was  no  further  urged 
by  Barrow.  But  a  doubt  having  been,  thrown  out  whether  the  former  judg- 
ment rec^yered  might  not  have  been  for  personal  injuries  committed  by  the 
defendant  against  the  bankrupt,  or  against  the  former  assignee,  his  lordship 
said,  that  the  Court  would  not  intend  that :  and  in  o]rder  to  reverse  this  judg- 
ment, it  ought  to  appear  that  it  was  for  a  cause  for  which  no  action  could  be 
maintained  by  the  present  a8signee(c).     Therefore  upon  the  whole  matter, 

Per  Curiam^  Judgment  was  afiirmed  in  toto. 

Gaselee  was  to  have  argued  for  the  defendant  in  error. 

(a)  y'fAB'Tidly  v.  8park9$,  2  Ld.  Ray.  164B.  referring  to  Lmw.  274. 
(i)  8  Term  Rep.  483.  and  vide  Bellew  v.  Aylmer,  I  Stra.  188.  and  Henriouu  v.  Thi 
Dutch  Wut  India  Company,  ib.  808. 
(C)  Vide  StrtayUed  v.  Halliday,  8  Term  Rep.  781. 
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Williams  v.  Sangar. 

10  Eait,  66.    Jone  28, 1808. 

A  turnpike  act,  imposing  a  toll  on  every  carriage  an^  on  e?erj  horse  passiD|j  thro*  the  gate. 
And  exempting  ao3r  person  from  paying  more  than  once  in  a  day  for  passing  or  repassing 
with  the  same  carriage  o^  horse,  exempts  the  traveller  from  paying  a  second  time  b  the 
day  for  the  passage  of  the  tame  earriagt^  thoqgh  drawn  by  aifferetU  horsea,  beinc  the 
same  in  nn^ber.  And  another  claase  providing  that  in  all  cases  of  carriages  traveling 
for  hire,  the  traveller  or  pansenger  therein  shall  be  considered  as  the  person  paying  the 
toll,  and  that  sach  payment  shall  not  exempt  such  carriages  repassing  with  a  dinereot  trav- 
eller or  passenger,  does  not  extend  to  ttage  eoachee;  the  carriage  itttlf  not  being  there 
hired  by    the  respective  passengers,  bat   only  a  conveyance  by  it;  atad  therefore  sneh 

.  stage  coaches  are  freed  of  toll  under  the  former  clanse  by  one  payment  in  the  day,  al- 
thoogh  retaming  with  different  passengers  and  different  horses,  the  horses  being  the  same 
in  number. 

IN  trespass,  the  declaration  contained*  two  counts  for  taking  a  horse  and 
coach  of  the  plaintiff,  and  detaining  them  till  he  paid  Is.  6d.  (or  their  re- 
lease :  and  on  not  guihy  pleaded,  a  case  was  reserved  at  the  trial  before 
Chambre^  J.  at  Gloucester y .  which  stated  in  sabstance,  that  the  plaintiff  was 
proprietor  of  a  common  stage  coach  travelling  with  four  horses  from  Bristol 
to  Gloucester y  and  back  again.  That  the  passengers  paid  a  certain  fixed  suip 
for  the  journey,  which  included  every  ezpence  of  the  coach,  except  for  ectra 
luggage,  and  the  coachman's  gratuity ;  all  turnpikes  being  defrayed  by  the 
proprietors.  Tbat  on  the  first  of  October  1807,  the  coach  passed  the  turnpike 
icept  by  the  defendant  on  a  public  road  mentioned  in  the  stat.  19  Geo.  3.  c. 
117,  with  four  persons  in  it,  going  from  Bristol  to  Gloucester,  and  the  coach- 
man paid  U.  6^.  the  proper  toll  under  that  act,  and  the  37  Geo.  3,  continuing 
and  raishig  the  toll :  and  the  same  coachman  and  coach  repassed  on  the  same 
day*  with  difierent  passengers,  and  different  horses,  when  toll  wa^  again  de- 
niw^aded  by  the  defendant,  who  on  refusal  distrained  one  jof  the  horses,  till  the 
coachman  paid  one  1*.  6rf.  for  the  toll.  That  proper  notices'  were  given  un- 
der the  act  before  the  action,  and  no  tender  of  damages  was  made.  That 
the  coach  went  and  returned  eivery  day,  whether  there  were  any  passengers 
in  it  or  not,  and  also  carried  parcels  for  hire.  (The  rase  also  stated  a  us- 
age at  this  and  other  turnpikes  near  Bristol^  as  to  taking  toll ;  which  was 
agreed  to  be  of  no  weight.)  That  on  the  2d  of  October  the  same  coach  un- 
der exactly  similar  circumstances,  except  that  it  returned  with  the  same  horses 
which  went  through  in  the  morning,  was  stopped,  and  a  horse  distrained,  un- 
til the  toll  of  I5.  %d.  was  paid.^  The  question  reserved  was,  whether  the 
laintiff  under  the  clause  in  the  the  act  19  Geo.  3.  c.  117,  (p.  599,)  were  lia- 
ile  to  pay  toll  on  the  return  of'  the  said  carriages  on  the  same  day  as  before 
mefn tinned,  or  for  either  of  them :  and  the  Verdict  .was  to  be  entered  accord- 
ingly. By  one  clause  of  the  act  the  toll  is  imposed,  as  usual,  so  much  on 
such  aAd  such  carriages  drawn  by  so  many  horses ;  and  so  much  on  e^rery 
horse,  dsc,  By  another  clause  "  No  person  shall  be  subject  to  the  payment 
"  of  toll  more  than  once  in  any  one  day  for  passing  and  repassing  with  the 
"  same  horse,  &c.  or 'Carriage,  through  the  same  turnpike:  nor  shall  any 
"  person  be  eubject  to  the  payment  of  toll  for  the  passage  of  any  horse,  &c. 
"  or  carriage,  in  the  same  day  through  more  than  one  turnpike  on 
"  the  several  roads  specified."  By  another  clause  "  no  person  who  shall 
"have  paid  the  toll  for  the  passage  of  any  horse,  &c.  or  carriage, 
"  through  any  ttumpike  gate  (on  certain  roads)  shall  be  subject  to  the  pay« 
"  ment  of  any  toll  m  the  same  day,  for  the  passage  of  the  same  horse,  &c. 
**  or  carriage,  through  any  other  turnpike  gate,"  (on  certain  other  roads.) 
Then  by  the  clause  in  question,  "  in  all  cases  of  carriages  travelling  for  hire, 
"  the  traveller  or  passenger,  travellers  or  passengers,  conveyed  therein,  shall 
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**  be  considered  as  the  person  or  persons  paying  the  toll;  and  such  payment 
'*  shall  not  exempt  such  carriages  repassing  with  a  different  traveller,  &c.  hut 
"  he  or  they  shall  he  liable  to  pay  the  toil,  as  if  the  carriage  had  not  before 
"  passed  that  dav."(a)  - 

Wigley  for  the  plaintiff;  nfter  observing  that  the  coach  had  returned 
through  th^  turnpike  on  the  same  day,  in  one  instance  with  different  horses 
and  different  passengers,  contended  that  this  was  not  a  carriage  tritoeUing 
for  hire  within  the  meaning  of  the  clause  in  question.  The  toll  is  put  on  the 
carriage,  and  it  matters  not  whether  it  be  drawn  by  the  same  or  different  hor- 
ses in  its  progress  and  return  on  the  same  day  :  and  the  act  makes  no  such 
distinction.  It  must  of  course  be  paid  by  the  owner.'  There  is  a  distinct  toll 
on  horses  not  drawing  carriages.  The  exemption  is  general,  that  no  person 
shall  be  subject  to  the  payment  of  toll  more  than  once  a  day  for  passing  or  re- 
passing with  the  same  horse,  or  carriage.  Then  the  clause  in  questifp,  hav- 
ing in  view  post-chaises  and  other  carriages  which  are  hired  hy  the  stage, 
and  which  may  go  and  return  several  times  on  the  same  day  with  difierent 
persons  who  have  hired  the  same,  enacts,  that'  in  all  cases  of  carriages  trav' 
eUingfor  hire,  the  traveller  or  passenger  shall  be  considered  as  the  payer  of 
the  toU ;  and  that  such  payment  shall  not  exempt  the  same  carriage  repassing 
with  a  different  traveller  from  being  liable  to  pay  the  toll.  That  does  not  ap- 
ply therefore  to  a  ca»e  like  the  present,  where  neither  of  the  passengers  can 
be  said  to  be  the  hirer  of  the  carriage,  and  where  the  owner  or  his  coach- 
man pays  the  toll.  As  it  is  clear  that  a  person  travelling  in  his  own  carriage, 
and  paying  the  toll,  would  not  be  liable  to  pay  it  again  for  repassing  with>the 
same  carriage  and  different  horses  in  the  same  day  ;  so  neither  can  it  apply 
to  a  stage  coach  returning  in  the  same  day ;  the  tax  being  imposed  in  both 
instances  on  the  carriage,  and  not  on  the  passengers  or  on  the  horses.  [Le 
Bianc,  J.  Suppose  the  coach  returns  without  any  passengers ;  who  shall  be 
said  to  be  the  hirer  ?  Lord  Ellenborovgh,  G.  J.  Tne  man  who  takes  a  place 
in  a  stage  coach  cannot  be  said  to  be'  the  hiref  of  the  stage  coach :  he  only 
hires  a  place  in  it,] 

Abbott,  contra.  It  must  be  admitted  that  the  usage  signifies  nothing  in 
such  a  case  ;  {which  was  acceded  toby  the  Court.)  The  duty  is  not  laid  on  the 
carriage  in  the  case  of  public  carriages  let  to  travel  for  hire,  but  cm  the  trav' 
eller  or  passenger  ;  although  hy  agreement  the  owner  of  the  coach  may  take  the 
payment  upon  himself.  Travelling  for  hire  is  the  very  term  made  use  of  in 
the  Stat.  2o  Geo.  3,  c.  S7,  with  respect  to  stage  coaches,  regulating  the  number 
of  outside  passengers.  \Le  Blanc,  J.  Would  you  contend  that  that  act  in- 
cluded post-chaises  ?]  The  title  of  it  sufficiently  shews  what  description  of 
carriages  was  meant :  but  it  is  sufficient  to  say  that  the  same  term  is  there 
used  to  designate  stage  coaches.  [Lord  EUenborough.  The  term  was  there 
used  as  contradistinguishing  public  carriages,  travelling  for  hire  for  the  pur- 
pose of  taking  up  passengers,  from  private  carriages.]  A  stage  coach  travels 
for  hire,  though  not  hired  by  one  person. 

Lord  Ellenborough,  C.  J.  In  the  construction  of  these  tax  acts,  we  must 
look  to  the  strict  words,  however  we  may  sometimes  lament  the  generality  of 
expression  used  in  them ;  but  we  must  construe  those  words  according  to  their 
plain  meaning,  with  reference  to  the  subject-matter.  Now  here  the  toll  is 
^specifically  imposed  on  every  carriage,  isc. ;  though  it  must  of  course  be  paid 
by  some  person  passing  with  such  carriage,  as  it  cannot  be  paid  by  the  car- 
riage itself.  Then  there  is  a  clause  exempting  any  person  from  the  payment 
of  toll  more  than  once  a  day  for  p&ssing  or  repassing  through  the  turnpike  with 
the  same  horse,  &c.  or  with  the  same  carriage.  Then  comes  a  narrowing 
clause,  (the  clause  in  question)  whereby  in  aU  cases  of  carriages  travelling 
for  hire,  the  traveller  or  passenger  conveyed  therein  shall  be  considered  as  th^ 

(a)  The  muM  or  the  like  claue  in  eabstanee  are  to  be  found  in  most  of  the  turnpike  actk 
Vol.  V.  37 
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person  paying  the  toll :  and  such  payment  shall  not  exenlpt  such  carriages  re- 
passing with  difierent  travellers,  &c.  on  the  same  day.  The  question  b,  wheth- 
er  a  stage  coach  is  a  carriage  travelltng  for  hire  within  the  meaning  of  this 
clause  ?  Now  adverting  to  what  is  the  usual  mode  of  travelling,  it  appears 
intended  only  to  apply  to  post-chaises  and  other  carriages  which  are  frequent- 
ly hired  to  pass  and  repass  on  the  same  road  with  different  travellers,  on  the 
same  day ;  and  where  the  respective  travellers  may  properly  he  said  to  have 
hired  the  carriage,  each  in  his  turn.  In  these  cases  the  payment  of  the  toll 
by  ^ne  traveller  hiring  the  carriage  was  meant  not  to  exempt  any  other  travel- 
ler who  happens  to  hire  the  same  carriage  on  the  same  day.  The  only  diffi- 
culty which  could  arise  in  the  case  is  founded  on  the  similarity  of  expression 
in  another  act,  which  clearly  attaches  on  stage  coaches  :  but  the  answer  has 
been  given  to  that :  it  merely  pointed  to  the  distinction  between  carriages  of  a 
public^ture  and  used  for  public  purposes,  and  carriages  used  for  private  pur- 
poses. But  here  we  must  look  to  the  difference  between  what  stnctly  speak- 
ing is  a  traveller  or  passenger  Airing  a  carriage,  and  one  who  only  hires  ti  place 
in  a  carriage,  but  cannot  be  said  to  hire  the  carriage  itself.  That  is  a  distinc- 
tion well  understood,  and  where  the  travellers  do  not  hire  the  carriage  itself, 
but  only  their  respective  places,  it  appears  not  to  be  within  the  meaning  of  the 
clause. 

Gbose,  J.  The  distinction  is  very  plain.  If  the  owner  of  the  the  carriage 
or  of  the  hcMrses,  or  his  servant,  have  paid  the  toll  once  in  the  day,  he  is  exempt 
from  paying  it  again  in  respect  of  the  same  carriage  drawn  by  the  sam^  num- 
ber of  horses,  or  in  respect  of  the  same  horses  where  there  is  no  carnage. 
But  in  the  case  of  carriages  travelling  for  hire,  that  is  when  the  traveller  iiires 
the  carriage  itself,  the  toll  is  not  upon  the  carriage,  but  upon  the  traveller  in 
respect  of  the  carriage  so  hired  ;  and  therefore  if  there  be  a  different  traveller 
hiring  the  same  carriage  and  repassing  the  gate  on  the  same  day,  though  with 
the  sam^  horses,  he  is  liable  to  pay  the  toll  the  same  as  the  first :  but  that  is 
not  the  case  with  passengers  in  a  stage  coach ;  they  do  not  hire  the  coach,  but 
they  hire  their  respective  places  in  it:  and  the  carriage  itself  isunderihe  con- 
troul  of  the  owner  or  his  servant  who  pays  the  toll.  Post-chaises  returning 
on  the  same  day  without  having  been  again  hired,  it  is  well  known  do  not  pay 
the  toll  again,  \^hich  had  been  before  paid  by  the  traveller  who  hired  it 

Le  Blanc,  J.  Two  questions  are  submitted  to  us  :  first,  whether  this  were 
a  carriage  travelling  far  hire  within  the  meaning  of  the  clause,  having  the 
same  horses  ;  and  if  not,  secondly,  whether  returning  with  a  change  of  horses 
made  any  difference.  Upon  the  first,  the  only  difficulty  is  upon  the  same 
words  having  been  used  in  another  act  to  denote  a  stage  coach ;  but  the  differ* 
eht  intent  with  which  that  act  was  passed  is  an  answer  to  it.  But  here  the 
legislature,  speaking  of  a  carriage  travelling  for  hire,  where  the  traveller  was 
not  to  be  exempt  from  the  payment  of  the  toll  on  account  of  the  carriage  hav- 
ing before  paid  toll  on  the  same  day  when  hired  by  another,  must  be  under- 
8t^  where  the  whole  carriage  is  hired.  For  if  stage  coaches  had  been  in- 
tended to  be  included,  it  is  difficult  to  say  why  they  w,ere  not  specifically  men- 
tioned. I  do  not  think  therefore  that  they  were  meant  to  be  included  by  the 
description  of  carriages  travelling  for  hire^  as  'here  used.  2dly,  I  do  not  think 
that  the  change  of  horses  on  the  return  of  the  coach  makes  any  difference. 
For  by  adverting  to  the  clause  imposing  the  duty,  it  is  imposed  on  every  car- 
riage, &c.  and  on  every  horse,  dec, :  it  is  not  laid  on  the  horses  drawing  a  car- 
riagey  but  on  the  carriage  drauni  by  so  many  horses,  and  the  toll  which  is  laid 
on  horses  evidently  means  horses  passing  through  the  gate  without  drawing  a 
carriage :  where  the  toll  therefore  is  upon  the  carriage,  it  makes  no  difference 
whether  di:awn  by  the  same  or  different  horses  on  its  return.  Besides,  if  it 
were  otherwise,  a  difficulty  would  arise :  for  a  stage  coach  might  pass  through 
one  gate  without  any  passenger :  and  would  the  toll  be  then  payable  ?  It 
might  then  pass  through  a  second  gate  with  one  passenger ;  through  a  third 
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with  two  o)r  three  passengers,  or  with  different  passengers :   and  would  there 
be  a  new  toll  to  pay  at  each  gate  as  for  different  travellers  and  different  hir- 
ings? 
Batlet,  J.  agreed  upon  both  points. 

Postea  to  the  plaintiff. 


Cheasley  v.  Barnes,  Scholey,  Domyille,  and  Sh^pcutt. 

10  Etat,  78.    Jane  2S,  1808. 

Where  tb«  pUmtiff  eonplaiiui  of  a  fingle  act  of  treopui  in  ouh  eoont,  Moh  of  which  it  ju- 
tified  by  tho  deftndant  in  hit  •everalpleM,  the  plamtiff  cannot  in  hia  replication  takeiaano 
upon  the  facta  of  anch  jnatification,  and  alao  newly  aaatcn  either  the  aame  or  diflerent 
inatten ;  anch  replication  and  new  aaaignnient  being  doable.  And  the  objection  ia  aaffi- 
eiently  pointed  at  by  aaaigning  aa  apeoial  canae  of  demnrrer,  that  each  plea  contaiainy  a 
diatinct  joatificatton  to  the  nngU  act  of  treapaaa  alleged  in  breakinji  and  entering  the  plain- 
tiff'a  cloae  in  the  firat  count,  &o.  the  plaintiff  had  by  hia  replicationa  and  newauignnurU 
'  attenipU)d  to  pat  in'  iaaae  ae?eral  diatinct  acta  of  treapaaa  in  breaking  and  entering  the.  aame 
cloae,  &c. 

A  aheriff  joatifying,  in  treapaaa,  under  a  writ  of  fieri  faeioi,  need  not  ahew  iti  retam  ; 
the  diatinctioa  being  m  thia  reapect  between  a  joatifieation  under  inean  prooeaa,  and  under 
proceai  in  ezeeatbn,  at  leaat  where  in  the  latter  eaae  no  alterior  proeeaa  ia  neeeaaary  to 
complete  the  joatifieation. 

THE  plaintiff  declared  in  trespass,  for  that  the  defendants  on  the  15th  of 
March  1806  broke  and  entered  his  close  called  the  Farm  Yard  at  Hayes  in 
the  county  of  MiddleseZf  and  there  seized  and  took  a  quantity  of  manure,  and 
detained  it  until  afterwards,  on  the  same  day,  and  on  divers  oth^  days,  be- 
tween that  and  the  day  of  exhibiting  the  plaintiff's  bill,  they  took  it  away  from 
the  said  close.  The -second  count  was  for  taking  and  carrying  away  the, ma- 
nure generally.  The  third  count  charged  the  defendants  with  breakiitg  and 
Entering  nther  closes  of  the  plaintiff  at  Hayes,  on  the  16tb  August  1805,  and 
trampling  down  and  spoiling  the  corn,  grass,  and  herbage,  and  damaging  and 
seizing  and  taking  crops  of  wheat  then  growing,  and  keeping  possession  of 
the  crops,  until  afterwards,  on  the  same,  and  on  divers  other  days,  &c.,  they 
cut  down  and  reaped  the  crops  and  carried  them  away.  The  4tn  was  a  gen- 
eral count,  for  taking  and  carrying  away  the  com.  rleas,  1st,  not  guilty  to 
the  whole :  on  which  issue  was  joined.  2dly,  as  to  breaking  and  entering  the 
plaintiff's  close  called  the  Farm  Yard  in  the  first  count,  actio  non^  kc.  be- 
cause one  P.  Combes  since  deceased,  and  the  defendant  Barnes,  before  the 
trespass  complained  of,  viz.  in  Easter  43  Oeo.  3,  recovered  judgment  in  B.  R. 
against  one  T.  Combes  for  30002.,  kc.  upon  which  on  the  28th  November  45 
Geo.  3,  a  writ  of  pluries fieri  facias  issued,  directed  to  the  then  sheriff  of  Middle^ 
sex,  for  le^iog  the  debt  and  damages  on  the  ffoods  of  T.  Combes,  so  that  the 
said  sheriff  might  have  that  money  before  the  king  at  Westminster  on  Wedfus^ 
day  next  after  eight  days  of  St.  Hilary,  to  be  rendered  to  T.  Combes  and 
Barnes  ;  which  writ  afterwards  before  the  return  and  before  the  trespass  com- 
plained of,  VIZ.  on  the  12th  December,  45  6.  3,  was  delivered  to  the  other  de- 
fendants, Scholey  and  DomfieU,  the  then  sheriff  of  Middlesex,  to  be  executed ; 
by  virtue  of  which  they,  as  such  sheriff,  on  the  14th  of  December  45  Geo.  3, 
made  their  warrant  to  the  other  defendant  Shapcutt,  commanding  him  of  the 
goods  of  T.  Combes  to  levy  the  debt  and  damages,  6cc. :  which  warrant  was 
delivered  to  Shapcutt  to  be  executed.  And  then  the  defendants  aver,  that  at 
the  time  of  issuing  the  said  writ  and  warrant,  and  at  the  time  when,  &c.  there 
were  divers  goods  of  T.  Combes  in  the  said  close  called  the  Farm  Yard  in  the 
sheriff's  bailiwick;  wherefore  Scholey  and  DomtiUe,  aa-such  sheriff,  and 
Shapcutt,  ns  their  bailiff,  and  Barnes  in  bis  aid  and  by  his  command,  after  the 
making  of  the  warrant,  and  before  the  return  of  the  said  writ,  entered  the 
said  close,  and  seized  and  took  away  th^  plaintiff 's  goods  therein  in  execution. 
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&c.  The  third  plea  wns  the  same  in  substaDce  as  the  last ;  only  stating,  that 
at  the  time  of  issuing  and  delivering  the  writ  of  execution  to  the  sheriff 
against  T.  Combes^  and  at  the  time  of  issuing  and  delivering  the  sheriff's 
warrant  to  Shapcuttt  and  before  the  plaintifi  had  any  thing  in  the  close  in 
which,  &c;,  T.  Combes  was  lawfully  possessed  of  the  said  close  and  divers 
goods  then  and  there  being  therein ;  for  which  reason  the  defendants  Scholey 
and  DomvUle  as  such  sheriff,  and  Shapeutt  as  their  bailiff,  and  Bamet  in  his 
aid,  S^.  and  by  his  command,  entered  the  said  close  then  being  in  the  posses- 
sion  of  T.  Combes  to  seize  and  take  in  execution  his  said  goods  then  being  in 
the  said  close  and  did  seize  and  take  them  by  virtue  and  in  execution  of  the 
said  wtit  and  warrant,  and  detained  the  same  there  for  a  reasonable  and  con- 
venient time  in  order  to  sell  and  remove  the  same  :  and  that  afterwards  and 
before  the  expiration  of  such  reasonable  and  convenient  time  the  plain tifi  be- 
came possessed  of  the  said  close,  the  said  goods  still  remaining  therein,  and 
still  being  in  the  custody  of  the  defendants  in  execution  as  aforesaid)  iec.  and 
that  the  defendants  as  soon  as  they  conveniently  could  after  the  plaintiff  be- 
came possessed  of  the  said  close,  and  as  soon  as  purchasers  of  the  said  goods 
could  be  found,  to  wit,  on  the  same  day  and  year  as  mentioned  in'  the  first 
count,  peaceably  entered  into  the  said  close  to  sell  and  remove  the  said  goods 
of  T,  Combes  so  being  in  thei  said  close  in  which,  6cc.  in  their  custody  in  exe- 
cution, &c.  and  did  fell  and  remove  the  same,  Sec.  Fourthly,  the  defendants, 
as  to  breaking  and  entering  the  plaintiff's  closes  in  the  3d  count  mentioned 
and  tramping  down  and  spoiling  the  corn,  &c.  and  damaging  the  soil,  pleaded, 
the  same  as  in  the  last  plea ;  the  judgment  recovered  against  7.  Combes,  and 
the  writ  of  execution  issaed  thereon  to  the  sheriff,  and  their  warrant  to  iS^p- 
cutt ;  and  that  before  the  plaintiff  had  any  thing  in  the  said  closes  in  which, 
&c.  T.  Combes  was  lawfully  possessed  of  the  said  closes,  and  of  divers  crops 
of  wheat,  .&c.  then  and  there  growing ;  wherefore  Scholey  and  DomvUle  as 
such  sheriff,  and  Shapeutt  as  their  bailifi,  and  Barnes  in  his  aid,  Sec.  entered 
the  said  closes  in  the  possession  of  T.  Combes  to  seize  and  take  io  execution 
the  said  crops  of  corn  then  growing  there,  and  then  and  there  seized  and  took 
the  same  in  execution  by  virtue  of  the  said  writ  and  warrant,  and  continued 
in  possession  of  the  same  crops  for  a  reasonable  and  convenient  time  until 
they  should  be  in  a  fit  state  to  be  sold  and  cut  down,  reaped  and  taken  away* 
and  until  buyers  could  be  found,  &c.  and  that  before  the  said  com  was  in  a 
fit  state  to  be  sold  and  cut  down,  reaped  and  taken  away,  the  plaintiff  became 
possessed  of  the  said  closes,  &c.  and  then  this  plea  continued  and  concluded 
the  same  as  the  last. 

The  plaintiff  replied  to  the  second  (the  first  special)  plea,  admitting  the  judg 
ment  recovered  against  T.  Combes,  and  the  writ  of  pluries  fieri  facias  issued 
thereon ;  but  that  the  defendants  of  their  own  wrong,  and  without  the  residue 
of  the  cause  by  them  in  that  plea  alleged,  broke  and  entered  the  farm-yards 
close,  &c.  and  concluded  to  the  country  :  and  they  pleaded  the  like  replica- 
tions to  the  third  and  fourth  pleas  respectively.  And  then  the  plaintiff  plead- 
ed furllier,  by  way  of  new  assignment,  that  he  brought  his  action  against  the 
defendants,  K>r  that  they  broke  and  entered  the  farm-yard  close  in  his  posses- 
sion after  the  return  of  the  vrrit  in  the  2d  and  3d  pleas  mentioned,  viz.  on  the 
15th  of  March  1805,  for  the  purpose  of  seizing,  and  taking  the  manure  in  the 
first  count  mentioned,  then  being  the  property  of  the  plaintiff  there  found,  and 
no  part  thereof  being  at  that  time  liable  to  be  seized  and  taken  in  execution  of 
the  said  vrxxi  or  warrant  or  otherwise  as  in  the  2d  or  3d  plea  supposed.  And, 
also  for  that  the  defendants  committed  the  jseveral  trespasses  in  the  introduc- 
tory part  of  the  4th  plea  mentioned,  on  the  16th  of  Augtist  1805,  for  the  pur- 
pose of  seizing  and  taking  possession  of  the  crops  of  wheat  in  the  third  count 
mentioned,  then  being  the  plaintiff's'  property,  and  no  part  of  such  crops 
being  at  that  time  liable  to  be  seized  in  execution  of  the  said  writ  or  war- 
rant, &c« 
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The  defendant  demurred  specially  to  the  replications  to  the  2d  and  3d  pleas, 
and  to  the  new  assignment;  hecanse  each  of  those  pleas  containing  a  distinct 
answer  and  justification  to  the  single  act  of  trespass  alleged  in  the  first  count, 
to  which  they  were  respectively  pleaded  in  bar,  and  upon  which  pleas  the 
plaintiff  could  not  by  law  put  more  than  a  single  fact  in  issue;  he  had  by  his 
replications  and  new  assignment  attempted  to  put  several  distinct  facts  in  is- 
sue upon  each  of  those  pleas.  And  because  the  replications  and  new  assign- 
ment to  those  pleas  were  double  and  multifarious,  and  no  one  certain  or  defi-  <^ 
nite  issue  could  be  taken  on  either  of  them.  And  because  the  piaintifT,  having 
by  his  first  count  complained  of  one  single  act  of  trespass  as  to  breaking  and 
entering  the  close  therein  mentioned,  had  by  his  replications  and  new  assign- 
men(  attempted  to  introduce  and  |>ut  in  issue  several  distinct  acts  of  trespass 
with  respect  to  breaking  and  entering  the  same  close.  And  as  to  the  replica- 
tion and  new  assignment  to  the  4th  plea,  the  defendant  also  demurted,  and  al- 
leged for  special  causes,  that  that  plea  containing  a  distinct  answer  and  justifi- 
cation to  the  single  act  of  trespass  alleged  in  the  3d  count,  to  which  it  is 
pleaded  in  bar,  the  plaintifi'had  by  his  replication  and  new  assignment  thereto 
attempted  to  put  the  several  distinct  facts  in  issue,  &c.  (the  same  as  before.) 

Abbott  in  support  of  the  demurrer.  The  plaintiff  declares  in  his  first  count 
for  one  breaking  and  entering  of  his  close  on  a  single  occasion.  The  defend- 
ants justify  that  breaking  and  entering  under  a  judgment  recovered  and  process 
of  execution  thereon,  before  the  return  of  the  writ,  under  which  they  took  the 
goods.  To  which  the  plaintiff  replies,  admitting  the  judgment  and  writ  of 
execution,  that  the  defendants  broke  and  entered  of  their  own  wrong,  without 
the  residue  of  the  cause  by  them  pleaded :  by  which  he  puts  in  issue  the 
sheriff's  warrant  to  levy;  that  the  goods  taken  were  in  the  close  broken  and 
entered ;  that  they  were  liable  to  be  taken  in  execution  under  that  Writ,  and 
were  taken  before  the  return  of  the  writ(a).  Besides  which,  the  plaintiff  goes 
no  further,  in  the  form  of  a  new  assignment,  to  plead  that  the  defendants  broke 
and  entered  the  close,  6cc,  after  the  return  of  the  writ,  for  the  purpose  of  tak- 
ing the  goods  mentioned  |n  the  fint  count,  which  were  not  liable  to  be  taken 
under  the  execution.  The  3d  plea  and  replication  thereto  are  substantially  the 
same.  The  3d  count  also  charges  one  other  fact  of  breaking  and  entering  of 
the  plaintiff's  closes  at  another  time,  and  spoiling  the  crops,  and  damaging 
the  soil,  and  keeping  possession  of  the  growing  crops,  and  afterwards  cutting 
down  and  taking  them  away.  To  which  the  defendants  pleaded,  4thly,  as  to 
the  breaking  and  entering,  and  spoiling  the  crops,  and  damaging  the  soil,  the 
like  justification  under  the  judgment  writ,  and  warrant  against  T.  C  then 
lawfully  possessed  of  the  close  and  of  the  crops  :  and  then  as  to  the  keeping 
nossession,  that  it  was  for  a  reasonable  time  till  the  growing  crops  were  fit  to 
be  cut  and  taken  away ;  that  during  this  reasonable  detention  the  plaintiff  be- 
came possessed  of  the  closes ;  and  that  the  defendants,  as  soon  as  they  could 
convenientiv'  afterwards  entered  peaceably  to  take  the  goods,  still  being  in 
theiir  custody  in  execution,  and  did  take  and  remove  the  same.  The  replica- 
tion to  this  plea  also  first  puts  in  issue  all  the  facts  therein  stated,  except  the 
judgment  and  writ  of  execution,  bv  the  de  injuria,  &c.  as  to  the  residue  :  and 
then  again  by  the  new  assignment  tne  plaintiff  alleges  that  the  defendant  commit- 
ted the  trespasses  mentioned  in  the  introductory  part  of  that  plea,  namely,  the 
breaking  and  entering,  Bcc,  and  spoiling  the  crops,  and  damaging  the  soil,  for 
the  purpose  of  taking  the  crops,  which  were  then  the  plaintiff's  property,  and 
not  liable  to  be  taken  under  the  execution :  which  is  in  effect  pleading  another 
replication,  without  introducing  any  new  fact  of  breaking  and  entering,  and 
thereby  putting  the  same  facts  twice  in  issue ;  which  cannot  be  done.  It  is 
an  attempt  to  reply  double,  when  the  statute  only  enables  the  defendants  to 
plead  double :  and  this  was  held  ill  in  Adney  v.  Vernon,  3  Lev.  243.  ,  Where 

(a)  Vide  for  this  form  of  plasding  Crogate'e  eaM,  8  Rep.  67. 
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the  declaration  charges  a  breaking  and  entering  of  the  plaintiff's  close  on  dif- 
ferent days,  if  the  defendant  plead  a  justification  which  in  the  form  of  it  em« 
braees  the  whole  declaratioo*  the  plaintiff  may  by  his  new  assignment  shew 
that  he  broke  and  entered  on  different  days,  and  for  other  purposes  than  those 
justified ;  and  there  is  no  inconsistency  in  that,  because  the  defendant's  justifica- 
tion may  spply  in  evidence  to  different  days  and  purposes  from  what  the 
plaintiff  complains  of. 

Marryaty  contra,  contended, '  first,  that  the  replication  was  not  double : 
for  the  new  assignment  was  explanatory  only  of  what  went  before,  and  not 
cumulative.  It  does  not  allege  that  the  plaibtiff  brought  his  action  as  well 
for  the  trespasses  originally  complained  of  as  for  those  newly  assigned ;  nor 
does  it  allege  any  new  trespass ;  it  rather  confines  the  cause  of  action  origin 
nally  declared  on.  The  plaintiff  does  not  require  to  recover  damages  for 
more  acts  of  trespass  thah  one.  2dly,  The  duplicity,  if  any,  is  not  suffi- 
ciently pointed  out  by  the  causes  of  demurrer  stated,  which  it  ought  to  be  with 
precision;  as  in  Lamplough  v.  Shortridgey  Salk.  219.  Com.  Rep.  ll^iUnd 
RyleyY.  Parkkurst,  1  Wils.  219.  In  Robinson  v.  Bayky,  1  Burr.  316,  the 
duplicity  contended  for  was  distinctly  assigned. 

The  Court  were  clearly  of  opinion  against  the  plaintiff  on  both  grounds. 
First,  they  held  that  the  replication  was  double.  It  was  an  attempt  by  a  new 
assignmentto  amplify  the  cause  of  a<ition  stated  in  the  first  count.  The 
plaintiff  declared  in  that  count  for  one  breaking  and  entering  respectively  in 
the  first  anJ  third  counts :  these  were  severally  justified,  and  after  issues  taken 
on  those  justifications,  he  attempted  to  make  a  new  assignment  of  other  mat- 
ter ;  which  was  irregular.  They  said  it  wa^  the  same  as  if,  to  an  action  of 
trespass  for  breaking  and  entering  the  plaintiff's  close,  generally,  in  such  a  par- 
ish,, the  defendants  were  to  plead  that  the  trespass  complained  of  was  in  a  close 
there  called  Whiteacrey  which  was  his  own  soil  and  freehold;  and  then  the 
plaintiff  were  to  reply,  admitting  that  it  was  in  Whiteacrey  and  taking  issue 
upon  the  defendanjt*s  soil  and  freehold ;  and  after  that,  should  go  on  to  state 
that  he  meant  also  to  go  for  a  trespass  in  Blackacre :  which  was  not  allowable. 
So  with  respect  to  the  single  act  of  trespass  complained  of  in  the  third  count ; 
that  also  was  justified  ;  and  after  taking  issue  on  the  matter  of  that  justifica- 
tion, the  plaintiff,  without  alleging  any  different  fact,  made  a  new  assignment 
of  the  same  matter :  so  that  there  would  be  two  issues  to  be  taken  on  the  same 
fact.  They  observed  that  the  object  of  a  new  assignment  was  to  give  the  go* 
by  to  all  that  the  defendant  had  pleaded,  by  saying  that  the  trespass  stated  and 
justified  by  the  defendant  was  not  that  which  the  plaintiff  had  complained  of 
m  his  declaration,  but  some  other  which  is  stated.<l)  Secondly,  Uiey  said, 
that  the  duplicity  complained  of  wbs  sufficiently  pointed  out  in  the  special 
causes  of  demurrer,  which  stated,  that  the  plaintiff^  havincf  by  his  first  count 
complained  of  oTte  single  act  of  trespass  as  to  breaking  and  entering  the  close 
there  mentioned,  had  by  his  replications  aiid  new  assignment  attempted  to  in- 
troduce and  put  in  issue  several  distiTict  acts  of  trespass,  with  respect  to  break- 
ing and  entering  the  same  close,  &c.(a). 

(1)  Af  to  th«  DStora  and  nse  of  A  new  an^nmeot,  mo  1  Chitty  on  Plead.  601.  fc  m<|. 

<a)  A  Bimilar  qaestion  arose  in  the  caie  of  Franki  v.  JIforrif,  which  also  stood  in  the 
Paper  for  argnment  The  plaintiff  declared  against  the  defendant  for  an  aasaolt  and  battery 
on  the  28tb  of  May  1807,  and  throwing  the  plaintiff  on  the  ground,  whereby  he  broke  his 
leg,  and  expended  50/.  on  the  enre  of  it:  and,  in  a  second  connt,  for  the  assault  and  battery 
generally.  To  which  the  defendant  pleaded,  iat,  not  gnilty.  2dly,  as  to  the  aasanlt  and  bat- 
tery and  throwing  on  the  gronnd,  in  the  first  eonnt  mentioned,  he  pdaaded  aoii  a$miUt,  The 
plaintiff  replied,  as  to  the  second  plea,  and  the  se?enil  introductory  trespasses  there  attempted 
to  be  justified,  that  the  defendant  of  his  own  wrong,  and  without  anj  such  cause  as  in  that 
plea  mentioned,  made  the  assault  and  committed  the  several  trespasses  m  the  introductory  part 
of  that  plea  mentioned:  and  concluded  to  the  country.  And  then  new-assicned  that  tM  d». 
fendant  beat  him  and  threw  him  on  the  ground,  in  manner  and  form  as  the  maintiff  had  com- 
plained of ,  in  a  ntore  violent  and  unreasonable  manner  than  was  neoassaiy  tor  the  defence  of 
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Marryai  then  objected  to  the  defendant's  pleas,  That  the  writ  of  pluries 
Jlerifaeiast  under  which  they  justified,  though  returnable  long  before  the  ac- 
tion brought,  was  not  shewn  to  have  been  returned,  as  required  by  the  terms  of  it. 
It  has  been  suggested  diat  this  is  only  necessary  in  the  case  of  mesne,  and 
not  in  the  case  of  judicial  process :  but  in  Freeman  v.  Bluit,  Salk.  410,  and  I 
Ld.  Ray.  632,  it  was  saidt  that  the  sheriff  cannot  justify  under  a  fieri  fadas 
or  capias  without  shewing  the  return  of  it.  The  true  distinction  is  between  a 
justification  by  the  principal  officer  himself,  and  by  his  bailiff:  the  former  must 
shew  the  writ  returned,  but  not  the  latter :  and  it  was  more  necessary  in  this 
case  than  in  any  other,  where  the  sherifT  has  made  a  partial  execution  only. 
[Lord  EUenborough^  C.  J.  asked  if  he  were  aware  of  the  case  of  Rowland  t. 
Veofe,  Cowp.  18 ;  where,  in  the  case  of  a  justification  by  the  party  and  offi- 
cers under  a  writ  of  capias  ad  satisfaciendum  issued  out  of  an  inferior  court, 
it  wa$  held  not  necessary  to  shew  the  return  of  the  writ.]  There  may  be  a 
difference  between  an  execution  against  the  person,  which  is  final,  and  an  exe- 
cution against  the  goods,  which  may  be  executed  at  different  times :  and,  at 
any  rate,  that  case  stands  singly  against  the  other  decisions.  And  it  is  the 
motp  necessary  for  the  sheriff  to  justify  himself  strictljr  in  this  ^ase,  where 
the  previous  entry  and  seizure  by  the  shisriff  of  the  growing  crops  is  afterwards 
to  be  Enforced  against  a  purchaser  who  comes  in  without  knowledge  of  the  im- 
pending execution. 

Lord  Ellenbobough,  C.  J.  The  case  of  Bawiand  r.  VeaU  is  an  answer  to 
this  objection,  where  the  distinction  was  taken  generally  between  mesne  pro- 
cess, and  process  in  execution,  and  that  in  the  latter  case  it  was  not  necessary 
to  shew  the  return  of  the  writ.  I  would  only  add  to  what  is  there  stated,  that 
if  any  ulterior  process  in  execution  against  the  goods  is  to  be  resorted  to,  to 
complete  the  justification,  there  it  may  be  necessary  to  shew  t6  the  Court  the 
return  of  the  prior  writ  oi  fieri  facias^  in  order  to  warrant  the  issuing  of  the 
other.  Bat  ii  no  ulterior  process  be  required,  it  can  be  no  more  necessary  to 
shew  the  retam  df  the  writ  ^{  fieri  faxAai  under  which  the  officer  justifies,  ihan 
a  writ  of  capias  ad  satisfaciendum. 

Per  Curiam,  Judgment  for  the  Defendants. 


The  King  t;.  Samuel  Shakespeare. 

lOEut,  8S.    Jane  27,  1606. 

One  bdictad  for  a  miideoiMnor  nay  plead  m  abatameot  a  miniomer  of  his  sornamt,  Sftoke- 
ptar  for  Shakupeare  ;  which  abail  not  be  taken  for  idem  aooaoi;  and  the  plea,  concloding 
with  praying  jidgvuiU  cf  <Ae  iaid  ituUeiment^  and  that  Hm  may  not  bt  compelled  to  an^ 
swr  ike  Mme,  it  good. 

THE  defendant  was  indicted  by  the  name  of  Samuel  Skakepear^  for  an  as- 
sault on  F.  Newberry,  at  Portsmouth;  to  which  he  appeared  by  his  right 
name,  and  prayed  judgment  of  the  indictment,  because  before  and  at  the  time 
of  the  Indictment  he  was  always  called  and  known  by  the  surname  of  Shakes- 
peare,  and  not  by  the  surname  of  Shakepear,  by  which  he  is  indicted,  &c. 
Wherefore  the  said  Samuel  Shakespeare  prayed  judgment  of  the  said  indict- 
ment, and  that  they  may  not  be  compelled  to  answer  the  same.  To  this  there 
was  a  general  demurrer  and  joinder. 

Lawes  objected  to  the  plea,  Isi,  That  a  defendant  in  an  indictment  can- 
not plead  in  abatement  a  misnomer  of  his  surname,  2  Hawkin's  P.  C.  ch.  25. 


hnDsalf,  as  m  the  aeeood  plea  ■mitieoed,  ind  wbea  it  was  not  at  all  neceiiary,  and  thereby 
woanded  him,  Ice.  To  whieh  there  wae  a  demnrrer,  aaaigning  the  same  apecml  eanies  aa  in 
the  last  caae.  And  aAor  the  deeition  of  that  caae,  the  ailment  of  thia,  which  waa  adroited 
to  hivoUe  the  tame  qneatk>n,  waa  abandoned,  and  leaYe  waa  prayed  by  the  plaintiff  'a  eonnael, 
and^giYcn  by  the  Coort,  to  amend. 
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a.  68.(a).  The  reason  probably  is  that  anmamea  may  be  asaQined  or  laid 
aside  at  pleasure.  [Lord  EUenlwraugk^  C.  J.,  after  noticiiig  the  authority  of 
Lord  Hide^  as  leading  to  a  difierent  conclusion  ^lom  that  which  had  been 
drawn  by  Hawkim,  observed,  the  argument  now  used  would  go  to  shew  that 
the  misnomer  of  a  surname  could  not  be  pleaded  in  abatement  even  in  civil 
actions.]  2dly,  This  is  no  misnomer,  being  idem  ionanSf  though  differently 
spelt.  [Lord  ElleTtborougk,  G.  J.  The  final  e  might  not  make  a  material 
difference,  but  the  omission  of  the  s  in  the  middle  makes  it  a  differently  sound- 
ing name  from  the  true  one.]  3dly,  There  is  no  proper  conclusion  of  the 
plea ;  no  prayer  of  iudgment;  and  therefore  the  court  are  not  bound  to  give 
judgment ;  as  if  only  an  improper  judgment  were  sprayed.  The  conclusion 
is  not  adapted  to  the  subject-matter  of  3ie  plea  ;  for  it  goes  to  the  jurisdiction 
of  the  Court,  rather  than  to  the  form  of  the  indictment ;  the  prayer  ought  to 
be,  as  was  said  in  Bowyer  v.  Cook,  1  Ld.  Ray.  64.  5  Mod.  14o,  quod  biUa 
casseter.  [Bayley,  J.  In  the  report  of  that  case  in  6  Mod.  Lord  Holt 
only  says  that  the  pica  should  hegirit  **  Petit  judicium  de  hiUa  ;'^  and  after* 
wards,  that  it  must  have  "  its  proper  conclusion." 

Dampier,  contra,  upon  the  last  point  observed,  that  the  defendant,  in  the  be- 
ginning and«  in  the  conclusion  of  his  p]ea,  pr^s  judgment  of  the  indictment ; 
by  which  he  mu^t  be  understood  to  pray  that  the  indictment  should  be  quash- 
ed :  and  the  rest  of  the  prayer,  that  he  may  not  be  compelled  to  answer  the 
$ame,  if  beyond  what  the  defendant  ought  to  ask,  may  be  rejected  as  surplus- 
age. But  he  referred  to  Cadman  v.  Ch-er^on,  Latch.  178,  where  the  doctrine 
of  the  conclusion  of  pleas  was  much  discussed :  and  there  it  is  said,  that  the 
prayer  in  the  conclusion  of  a  plea  to  the  person  is  "  if  he  shall  answer." 
And  to  a  more*  modern  authority,  in  point,  of  The  King  v.  Matthew  Westby, 
alias  Westh/t  T  4  Geo.  1.  (which  he  read  from  a  copy  of  the  record(&),  fucr 

(a)  The  Coart  atked  what  authority  wai  cited  in  the  book  for  thia  ?  The  qootationa  are 
aa  follow:  1  Hen.  6.  6,  which  waa  a  caae  ot  treaaon;  bat  the  rnle  ia  there  laid  down  gener- 
allj,  that  one  mdicted  of  feUmj  cannot  plead  a  miinomer,  Hale*a  Sum.  248,  which  citea 
the  abo?e,  and  applies  the  aaroe  rule,  aa  to  mianomera  of  aomamea,  to  treaaoo  and  felony. 
Stannf.  P.  C.  181.  cap.  18,  which  agreea  with  the  Somoiary.  8  Hen.  8.  26,  which  ia  an  obi- 
ter dictum  of  the  aame  rule  aa  applied  to  a  mianomer  of  the  baptiamal  name  in  felony.  The!. 
B.  11.  c.  5.  a.  14.  and  Rtx  v.  8h$rman,  Idle,  -and  Other»,  Rep.  Temp.  Hardw.  808,  where 
to  an  indictment  for  a  misdemeanor,. /ditf  pleaded  a  mianomer  of  hia  samame  in  abatement : 
a  nd  for  want  of  a  repUcatk»n  by  the  king'a  coroner,  jud^ent  waa  ento-ed,  that  he  be  diamia- 
aed  and  discharged  from  the  premiaea  apecified  in  the  said  indictment,  and  that  he  depart  with- 
out day.  And  the  proaecntion  went  on  againat.the  other  defendanta,  who  pleaded  not  gnilty 
and  went  to  trial. 

Lord  Hale^  2  vol.  P.  C.  176-6,  after  atating  the  rnle  aa  laid  down  in  1  H.  6.  6,  and  in 
Stannf.  P.  C.  that  a  miatake  of  the  somame  m  an  indictment  shall  not  abate  it,  adds  a  quaere; 
and  afterwards  aaya  that  it  ia  the  aafest  way  to  allow  the  plea  of  misnomer  both  as  to  samame 
and  christian  name.  And  in  a  anbseaoent  page  (288)  he  says,  that  if  the  defendant  in  ap- 
peal or  indictment  plead' misnomer  or  his  somame,  the  plaintiff  or  king  may  aver  que  conua 
per  nn  noame  et  I'autre;  and  a  note  there  subjoined  observes  upon  the  original  caae  in  1  H. 
6.  6,  that  Fitzh.  Curon.  274  in  hia  abridgment  of  it,  makea  a  qusre,  if  the  misnomer  were  ia 
the  name  of  baptism.    See  also  Layer*s  case  8  Sta.  Tr.  237. 

(b)  Rkx  v.  MathbwWbstbt,  aliat  Wxstly,  E.  8  Geo.  1.  Rot  28. — ^Thiswaa  an  in- 
formation filed  by  the  Attorney-General  in  Eaater,  8  Geo.  1.  against  the  defendant  for  a  mia- 
demeanor  in  assaulting  one  Benjamin  Cariet ,  a  conatable  of  the  ward  of  Farringdon  With-' 
out  in  the  city  of  London,  in  the  execution  of  hia  office,  &c  To  which,  in  the  aame  term, 
Mathew  Weeilytby  hia  attorney  R.  H.,  appears,  and  aaya  that  he  is  the  person  intended  by 
the  name  of  Mathew  We$tby  aliaa  WeMy,  &e.  and  that  he  ought  not  to  be  compelled  to  an- 
awer  to  the  mformacwn,  becaaae  hia  right  name  ia  Mathew  Weetlyt  and  that  he  waa  noYor 
known  by  the  name  by  v^hich  he  ia  cmirged  in  the  information,  Sic.  and  this  he  is  ready  to 
verify,  8lc.  Wherefore,  8cc.  he  pravs  judgment  of  the  said  information,  **  et  ti  ipH  ad 
iftformationem  illam  ulteriue  retpondere  eompelti  debeat**  To  thia  the  Attorney -Gener- 
nl»  m  Trin.  8.  Geo.  8,  demurred  specuiUy,  for  that  the  defendant  pleaded  by  attorney,  with- 
out any  apecial  warrant,  8ic.  when  he  ought  to  have  pleaded  in  peraon:  and  also  "  quod 
idem  plaeitum  hand  apteformatum  el  incertum  e$L*'  The  defendant  joined  in  demurrer 
8tc.  *'  unde  ul  priue  petit  judicium  de  informatione  preuliela,  el  ei  ipee  ad  informationem 
illiam  uUteriut  reipondere  compeili  debeatt"  8ic.  And  on  the  laat  day  of  Trinity  term,  4 
Geo.  1,  the  following  rule  waa  entered:  **  Super  maturam  deliberalionem  hie  in  curia  ha* 
Mam  ordinatum  ut,  quod  judicium  intretur  pro  de/endente. 
Per  Curiam.*' 
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nished  by  Mr.  Dealtry,)  where  the  coDclusion  of  a  plea  in  abatement  to  an 
indictment  for  a  misdemeanor  was  the  same  as  in  the  presetit  case  ;  and  one 
of  the  causes  of  demurrer  stated  was  that  it  was  inaptly  formed ;  which  was 
overruled.  1  Com.  Dig.  31.  Abatement,  F.  18,  mentions  the  same  case  ;  and 
that  it  was  so  ruled  by  three  Justices,  (viz.  PrtUt,  C.  J.  Littleton^  and  Fowyt,) 
against  PF.  Fortescue,  J.  What  was  said  in  Powers  v.  Cook  as  to  the  proper 
conclusion  applies  only  to  pleas  in  civil  actions ;  and  the  doctrine  is  certainly 
laid  down  too  largely  in  the  report  of  Lord  Raymond^  that  the  conclusion 
must  be  quod  billa  cassetur;  for  that  would  not  apply  to  a  plea  in  abatement 
on  account  of  the  excommunication  of  the  plaintiff.  And  this  conclusion 
seems  more  proper  where  there  is  no  apparent  vice  on  the  face  of  the  plea, 
but  the  only  objection  is  that  in  fact  it  does  not  apply  to  the  defendant. 

LaweSj  in  reply,  said,  that  it  did  not  appear  that  the  particular  objection  now 
.taken  was  made  in  the  case  of  The  King  v.  Westby :  and  it  is  the  less  likely 
that  it  should,  as  the  only  special  cause  of  demurrer  there  assigned  was  of 
another  Fort,  to  which  the  attention  of  the  Court  was  probably  called.  The 
utmost  strictness  is  required  in  pleas  in  abatement,  even  in  civil  actions,  and  a 
fortiori  in  criminal  cases :  and  therefore  in  Hixon  v.  Binns,^3  Term  Rep.  185, 
the  Court  gave  judgment  against  a  plea  of  misnomer  in  abatement,  because  it 
concluded  with  praying  that  the  bill  might  be  quashed,  instead  of  praying 
judgment  of  the  bill :  and  Bowyer  v.  Cook^  6  Mod.  146,  and  all  the  cases 
shew  that  it  is  not  enough  that  it  appears  by  the  subject-matter  of  the  plea  in 
abatement  that  the  suit  ought  to  abate  unless  there  be  also  a  proper  beginning 
and  conclusion,  praying  a  proper  judgment. 

Lord  Ellenborough,  C.  J.  rraying  judgment  (>/* the  indictment  means 
no  more  than  praying  judgment  on  the  indictment :  and  if  this  were  the  case 
of  a  plea  in  bar,  the  Court  would  give  that  judgment,  which,  upon  the  whole 
of  the  record,  appeared  to  be  the  proper  judgment,  though  not  regularly  pray- 
ed for  by  the  party  ;  according  to  the  opinion  of  Montague  C.  J.  Plowd.  66, 
which  he  had  once  before  occasion  to  advert  to  in  a  case  before  us(a).  But 
in  abatement  the  Court  will  give  no  other  than  the  proper  judgment  prayed 
for  by  the  party.  And  if  it  had  not  been  for  the  precedent  cited  of  The  King 
y.  Westby,  I  should  have  been  much  inclined  to  think  this  plea  bad  in  that  re- 
spect ;  and  that  the  prayer  ought  to  have  been  that  the  indictment  should  be 
quashed.  And  without  the  .defendant  prays  a  particular  and  proper  judgment 
in  abatement,  the  Court  are  not  bound  to  give  the  proper  juagment  upon  the 
whole  record,  as  they  would  be  in  the  case  of  pleas  in  bar(l).  Here,  howev- 
er, is  a  precedent  produced,  and  which  appears  to  have  undergone  much  con- 
sideration at  the  time,  and  was  afterwards  leferred  to  by  the  learned  Judge 
who  compiled  the  digest  as  a  precedent  proper  to  be  remembered  ;  and  ac- 
cordinc^  to  that,  the  conclusion  of  this  plea  is  good,  and  therefore  our  judgment 
must  be  pronounced  accordingly  ;  and  if  the  prosecutor  is  desirous  to  have 
the  question  further  considered,  he  may  bring  a  writ  of  error. 

The  other  judges  assented  :  and  the  following  judgment  was  afterwards  en- 
teied  up : 

"  Whereupon  all  and  singular  the  premises  being  seen  and  fully  under- 
stood by  the  Court  of  our  said  Lord  the  king,  now  here,  and  mature  delibera- 
tion had  thereupon,  it  is  considered  and  adjudged  by  the  said  Court  here,  that 
he  the  said  Samuel  Shakespeare  be  not  compelled  to  answer  the  said  indict- 
ment, but  that  he  depart  hence  without  day  in  this  behalf.'*(2) 

(a)  Li  Brtt  v.  PapillUm^  4  East,  602.  609,  and  aee  Carnley  v.  Winttanley,  6  East* 
271. 

(1)  Vide  Jenkins  ▼.  Pepoon,  2  Johni.  Ca.  812.  ttUlfy  4"  oi.  v.  Stubbt,  6  Maaa.  Rap. 
280.  286.  ' 

(2)  Vide  Petrii  v.  f^oodworth,  8  Cainea,  219. 
Vol.  V.  38 
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The  King  v.  The  Inhabitants  of  Cowhoneyborne. 

10  East,  88.    Jane.  29,  1808. 

A  widower  haviii|;  a  daaghter,  placed  her  at  11  yean  of  age  with  an  oncle,  by  whom  ihe  was 
wholly  maintained  after  that  time,  and  with  whom  she  continned  to  reside  after  she  came 
of  age,  doing  service  for  him,  bat  withoot  any  eontract  of  hiring  to  gi?e  her  a  settlement  of 
her  own  ;  the  father  in  the  mean  time  having  gone  oat  to  service.  Held  that  on  her  com- 
ing of  age  she  was  emancipated,  althongh  her  father  conceived  himself  bonnd,  as  soch,  to 
receive  and  sapport  her  if  she  left  her  nncle's:  and  consei|oently  the  father  was  capa- 
ble of  gaining  a  settlement  by  hiring  and  service  for  a  year,  as  **  an  unmarried  man,  not 
having  a  ckUd.**  (i.  e.  not  having  a  child  who  wonld  follow  his  settlement)  within  the 
Stat.  8  W.  &M.  c.  11.  S.7. 

TWO  justices  by  their  order,  dated  September  8th,  1807,  remoyed  WiUiam 
Gray,  a  pauper,  from  Teddington  to  Cowhoneyborne,  The  Sessions,  on  ap- 
peal, confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

The  pauper  W.  Gray,  being  legalljr  settled  in  Cowhoneyborne,  sometime 
after  the  death  of  his  wife,  who  died  in  childbed  fifteen  years  ago  last  Whit- 
suntide, went  to  service,  and  hired  himself  ta  ope  Clarke  of  Cowhoneyborne, 
who  afterwards  removed  to  Teddington,  and  the  pauper  left  him  at  Michael" 
fnas  last  1806,  having  served  him  the  five  preceding  years  under  a  hiring  for 
a  year  in  Teddington.  On  the  death  of  the  paupibr's  wife,  W.  Nightingale, 
who  had  married  his  sister,  took  to  and  maintained  the  infant,  of  which  she 
had  been  delivered,  out  of  kindness  to  the  pauper  ;  and  the  pauper's  daughter, 
Elizabeth,  then  about  11  years  of  age,  went,  with  the  pauper's  consent,  to 
Nightingale,  for  the  purpose  of  nursing  her  infant  sister.  The  infant  died  in 
about  a  year :  and  from  that  time  to  this  she  has  continued  to  live  in  the 
house  of  Nightingale,  as  one  of  the  family,  but  doing  the  work  of  a  servant. 
Nightingale,  who,  previously  to  the  pauper's  daug;htcr  living  with  him,  kept 
a  servant,  would  have  hired  a  servant  if  she  had  left  him  :  but  he  never  hired 
her,  or  paid  her  any  wages;  though  he  found  her  in  board,  clothes,  and  such 
pocket-money  as  he  thought  fit.  The  said  Elizabeth  will  be  27  years  of  age 
in  JuTte  180S.  During  all  the  time  she  so  lived  with  Nightingale  she  con- 
sidered herself  as  liable  to  be  sent  away  whenever  he  pleased  ;  and  he  consider- 
ed her  as  at  liberty  to  quit  him  when  she  chose  ;  and  the  pauper  conceived  him- 
self, as  her  father^  bound  to  receive  and  support  her  if  Nightingale  ceased  so 
to  do.  But  the  pauper  was  not  a  house-keeper  at  any  time  after  he  went  in- 
to Clarke*s  service.  The  pauper's  daughter  Elizabeth  was  never  hired  as  a 
servant  to  Nightingale..  The  question  intended  for  the  opinion  of  the  Court 
was,  Whether  the  pauper's  daughter  Elizabeth  were,  under  the  circumstances 
of  the  case,  so  emancipated,  as  to  enable  the  pauper  to  gain  a  settlement  by 
his  service  with  ClarJc  in  Teddington,  under  such  niring  as  aforesaid  ? 

Park,  Peake,  and  Petit,  in  support  of  the  orders,  contended  that  Elizabeth^ 
the  pauper's  daughter,  was  not  emancipated  from  her  father's  family  at  the 
time  of  his  service  with  Clark,  and  consequently  that  he  could  not  gain  a 
settlement  in  Tf^^^m^^onby  such  service,  not  beinjo:  an  *'  unmarried  person,  not 
having  chUd,''  whithin  the  stat.  3  W.  ^  M.  c.  11.  s.  7.  and  the  cases  which 
have  settled  the  construction  of  that  clause.  It  is  clear,  that  Elizabeth  did  not 
live  with  Nightingale  in  the  churacter  of  a  servant,  but  as  one  of  his  family, 
and  that  she  bad  not  gained  any  settlement  in  her  own  ri^ht.  And  it  is  equally 
clear,  that  the  mere  circumstance  of  her  being  of  age  did  not  emcncipate 
her  ;  for  though  in  The  King  v.  JRomch^  6  Term  Rep.  247,  an  adult  leaving 
her  fatherls  house,  and  going  inta  service,  was  held  to  be  emancipated,  as 
having  contracted  a  relation  inconsistent  with  parental  controul ;  yet  Lord 
Kenyan  expressly  disavowed  an  opinion  which  had  been  attributed  to  him  in 
the  case  of  Whitton  cum  Twambrookes,  3  Term  Rep.  355,  that  the  mere  ur- 
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c.umstance  of  a  child's  attaining  21  was  an  eniancipation(«).  The  «nly  es- 
tablished cases  of  emancipation  are,  1.  by  the  child  gaining  a  settlement  ^ 
his  own?  2.  by  njirrying  and  becoming  the  head  of  another  family;  3.  by 
contracting,  after  being  of  age,  a  relfflion  inconsistent  with  parental  authority. 
The  onrly  question  is.  Whether  this  case  falls  within  the  last  class  ?  But  here 
she  contracted  no  new  relation  with  her  uncle ;  and  her  father  could  at  any 
time  have  recalled  her  to  hiia,  at  least  before  she  came  of  age.  Then  wheth- 
er at  that  time  there  still  remained  the  animus  revertendi  on  her  part,  and  the 
animta  redpiendi  on  the  part  of  the  father,  are  matters  of  fact  to  be  collected 
from  the  acts  and  declarations  of  the  father  and  daughter,  on  which  it,  was 
competent  for  the  Sessions  to  decide,  as  they  have  done,  in  the  affirmative. 
It  is  plain  that  the  parties  themselves  considfered  that  the  daughter  was  still 
part  of  her  father*s  family ;  and  Gtok^  J.  laid  great  stress  on  the  intention 
of  the  parties,  upon  the  question  of  emancipation,  in  The  King  v.  Boaek,  as 
Lord  Mansfield  had  done  before  in  Rex  v.  Tottington.  Cald.  287.  In  The 
King  V.  Broadheffibvry,  H.  25  G.  3.  2  Const  55,  the  father  had  put  his 
daughter  in  the  work-house  at  the  age  of  20,  where  she  remained  at  the  time 
of  the  order  made ;  after  which  he  gained  a  settlement  in  another  parish, 
which  was  held  to  be  communicated  to  the  daughter.  In  Rex  v.  Woburn^  9 
Term  Rep.  479,  the  child  under  age  was  actually  under  another  control  than 
the  father^s,  being  a  drummer  in  the  same  militia  regiment  with  him:  yet  he 
was  still  considered  as  part  of  his  family,  being  so  con^dered  by  themselves. 
While  the  intention  of  the  daughter  to  return  to  her  father  continued  unbrok- 
en, her  stay  with  her  uncle  could  only  be  considered  as  temporary :  and  in 
Rex  V.  Sawerby,  2  East,  276,  there  was  a  temporary  absence  of  the  son,  af- 
ter he  was  of  age,  from  his  mother's  family,  for  three  weeks  during  harvest 
time,  which  was  not  considered  as  making  any  dtfference  in  the  case.  And 
here  the  residence  with  the  uncle  was  by  consent  of  the  father  and  for  his 
benefit.  They  next  objected,  that  supposing  the  fact  of  the  daughter's  living 
apart  from  her  father,  at  the  time  when  ^e  was  of  age,  amounted  to  an  em- 
ancipation, still,  the  facts  of  this  case  would  not  warrant  the  conAusion  that 
the  father  gained  a  subsequent  settlement  in  Teddington:  for  it  ap- 
pears that  he  went  to  serve  CUirhe  in  Teddington  vX  Mtchadnuts  1801, 
under  a  hirine  for  a  year;  and  (he  daughter  did  not  come  of  age  till 
June  1802 :  after  which  it  does  not  appear  that  there  was  any  new  cx>n- 
tract  of  hiring,  but  he  went  on  in  the  service  under  the  original  contract. 
Now  the  description  of  the  servant  must  be  regarded  at  the  time  of  the  hiring 
and  not  afterwards,  according  to  Rex  v.  AUendate^  3  Term  .Rep.  382,  and 
Rex  V.  New  Forest,  6  Term  Rep.  478. 

The  Court,  however,  considered  the  pauper  as  having  lived  in  Teddington 
under  successive  yearly  hiring,  the  first  hiring  being  stated  to  be  for  a  year : 
and  nothing  further  was  said  upon  this  point.  And  they  thought  it  unneces- 
sary to  hear  the  Attorney- General  and  Joseph  Martin  for  the  parish  of  Couh 
honeybome,  on  the  principal  point 

Lord  ELLXNBORoire^,  C.  J.  The  daughter  having  been  originally  placed, 
when  an  infant  by  her  father  in  her  uncle's  family,  continued  to  live  with 
her  uncle  after  she  came  of  age  as  part  of  his  family ;  receiving  no  assistance 
from  her  father ;  and  being  at  liberty  to  depart  from  her  uncle's  when  she 
pleased,  and  to  go  where  she  chose.  She  was  of  age,  living  apart  from  her 
father,  having  her  support  from  sources  independent  of  him,  and  was  at  liber- 
ty to  quit  her  uncle  when  she  pleased,  as  she  herself  considered.  If  this  be 
not  emancipation,  it  would  be  difficult  to  say  what  is  so,  and  when  it  can  take 

(a)  Lord  JTcfiyeVf  dinvowml  of  the  opiaioa  attribatod  to  him  m  that  caae  was  qualified, 
aamely,  *'tf  Hu9on  corUinwd  to  Hv€  wUk  ihM  father;  for  if  the  ton  with  unbroken  eon^ 
tinnance  reosna  wiik  and  a  member  of  the  father'a  fiunilj,  be  if  not  emaae^pated."  And 
the  same  doecriae  was  laid  down  ia  Hex  ▼.  Sowerby,  t  East,  276. 
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efiect.  Then  if  she  were  emancipated  after  she  came  of  age,  it  follows  that 
the  father,  by  the  construction  which  has  been  put  upon  the  statute  of  King 
William^  gained  a  settlement  by  the  subsequent  hiring  and  service  for  a  year 
in  Teddington^  as  "  an  unmarried  person,  and  not  having  any  child." 

Grose,  J.  The  daughter  lived  apart  from  her  father  after  she  was  21,  not 
under  his  controul,  nor  having  any  contemplation  of  it :  nor  receiving  any  as- 
sistance from  him  ;  she  was  therefore  emancipated  when  her  father  was  hired 
for  a  year,  and  served   in  Teddington. 

Lb  Blanc,  J.  The  question  is,  Whether  any  settlement  gained  by  the 
father  under  these  circumstances  could  be  communicated  to  the  daughter ;  for, 
if  so,  he  could  not  gain  a  settlement  by  the  hiring  and  service  in  Tedding" 
ton  ;  and  that  question  depends  upon  this,  whether  the  daughter  continued  to 
be  part  of  his  family  at  the  time.  On  the  death  of  the  father's  wife,  he  broke 
up  housekeeping,  and  the  daughter  was  sent  to  her  uncle,  with  whom  she 
continued  to  live  from  that  time  ;  he  supplying  her  with  clothes  and  pocket- 
money  :  and  there  she  still  remained  after  she  came  of  age.  Under  these 
circumstances,  living  away  from  her  father  before  and  after  the  age  of  21 ;  he 
having  no  house  of  his  own,  nor  giving  her  any  support ;  I  think  she  ceased, 
after  she  came  of  age,  to  be  part  of  her  father's  family  ;  and  consequently  no 
future  settlement  gained  by  him  could  be  communicated  to  her ;  and  if  so,  he 
gained  a  settlement  by  the  hiring  and  service  in  Teddington, 

Ba7LET,  J.  To  constitute  emancipation,  it  is  clearly  not  necessary  for 
the  child  to  have  acquired  a  new  settlement  of  its  own  :  the  case  of  The  Kingy. 
Roach  is  in  point  to  that ;  where  the  daughter,  being  an  adult,  by  leaving  her 
father's  house  and  going  out  to  service  was  held  to  be  emancipated.  Now 
where  is  the  difference  between  going  out  from  her  father's  house  after  21  to 
seek  a  livelihood,  and  continuing  out  for  the  same  purpose  after  that  age, 
where  the  absence  from  the  father  is  so  long  as  it  was  here  :  the  father  too, 
during  all  that  time,  having  no  house  of  his  own,  and  having  indeed  contract- 
ed a  relation  which  precluded  him  from  receiving  his  daughter  at  home. 

Orders  quashed. 


The  King  v.  Hart  and  White. 

10  East,  94.    Jont  29,  1808. 

An  affidavit  made  and  signed  by  the  printer  and  publisher  and  proprietor  of  a  newspaper,  aa  re- 
quired bj  staC.  88  G.  8.  c  78,   which  affidavit  contained  the  names  of  the  parties,  the 

'    place  where  the  paper  was  printed,  and  the  title  of  it,  together  with  the  production  of  a 
newspaper,  tallying  in  every  respect  with  the  description  of  it  in  the  affidavit;  is  not  onlv 
evidence  by  that  act  of  the  publication  of  such  paper  by  the  parties  named,  but  is  also  evi-' 
dence  of  its  publication  in  the  county  where  the  printing  of  it  b  desribed  to  be:  and  this, 
upon  the  trial  of  an  information  for  a  libel  contained  in  such  newspaper. 

THE  defendants  were  the  printer  and  proprietor  of  a  newspaper  called  The 
Independent  Whig,  and  were  tried  and  convicted  before  Grose,  J.  at  the  Sit- 
tings in  Londony  upon  the  prosecution  of  the  Attorney' General,  for  printing 
and  publishing  in  that  paper  a  libel  upon  the  Lord  Chief  Justice  of  this  Court. 
The  Stat.  33  G.  3.  c.  78.  for  preventing  the  mischiefs  arising  from  printing 
and  publishing  newspapers,  6cc.  by  persons  not  known,  enacts  s.  1.  That  no 
person  shall  print  or  publish  any  newspaper  until  an  affidavit,  made  and  sign- 
ed as  aftermentioned,  shall  be  delivered  to  the  commissioners  of  stamps,  Sec, 
containing  (by  s.  2.)  the  names,  &c.  and  places  of  abode  of  the  intended  print- 
ers, publishers,  and  proprietors  of  the  newspaper,  and  the  true  description  of 
the  nouse  wherein  any  such  paper  is  intended  to  be  printed,  and  likewise-the 
title  of  such  paper :  which  affidavit,  by  s.  5.  shall  be  signed  by  the  persons 
making  it.  By  s.  6.  Sc  7.  penalties  are  given  for  the  omission  of  a  certain 
notice,  and  for  printing,  publishing^  or  vending  any  newspaper  without  mak- 
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ing  and  delivering,  &e.  suph  affidavit.  Then  by  s.  9.  all  such  affidavits  shall 
be  filed  and  kept  as  the  commissioners  of  stamps  shall  direct ;  and  the  same 
or  certified  copies  thereof  "shall  in  all  proceedings  civil  and  crimipal  touch- 
'*  ing  any  newspaper,  which  shall  be  mentioned  in  any  such  affidavits,  or 
**  touching  any  publication,  matter,  or  thing  contained  in  any  such  newspaper, 
"  be  received  and  admitted  as  conclusive  evidence  of  the  truth  of  all  such  mat' 
"  iers  jtet  forth  in  such  affidavits  as  are  hereby  required  to  be  therein  set  forth^ 
"  against  every  person  who  shall  have  signed  and  sworn  such  affidavits ;"  &c. 
and  also,  **  against  every  person  who  shall  be  therein  mentioned  to  be  a  pro- 
^  prietor,  printer,  or  publisher,  &c.  unless  the  contrary  shall  be  satisfactorily 
• "  proved."  The  10th  section  gives  another  {ibnalty  against  the  printers  and 
paUitfhers,  omitting  to  state  their  names  and  places  of  abode,  ^.  And  by  s. 
11.  *<  it  shall  not  be  necessary,  after  any  affidavit,  &c.  shall  hi^ve  been  produc- 
"  ed  in  evidence  as  aforesaid  against  the  persons  who  signed  and  made  such 
*'  affidavit  or  are  therein  named,  according  to  this  act,  and  after  a  newspaper 
'*  shall  be  produced  in  evidence  intituled  in  the  same  manner  as  the  newspaper 
"  mentioned  in  such  affidavit,  &c.  is  intituled,  and  wherein  the  names  of  the 
"  printer  and  publisher  and  the  place  of  printing  shall  be  the  same  as  men- 
"  tinned  in  such  affidavit,  for  the  plaintiffs  informant ^  or  prosecutor^  or  per- 
**  son  seeking  to  recover  any  of  the  perudties  given  by  this  act,  to  prove  that 
"  the  newspaper  to  which  such  trial  relates  was  purchased  at  any  house,  &c. 
"  belonging  to  or  occupied  by  the  defendant  or  defendants,  their  servants.  &;c. 
"  or  where  he  or  they,  &c.  usually  carry  on  the  business  of  printing  or  publish- 
"  ing  such  paper,  or  where  the  same  is  usually  sold."  And  by  s.  17.  The 
printer  and  publisher  of  every  newspaper  shall,  within  six  days  after  publica* 
tion,  deliver  to  the  commissioners  of  stamps,*  &c.  one  of  the  papers,  signed  b^ 
such  printer  or  publisher  with  his  name  and  place  of  abode ;  which  paper 
shall  be  kept  by  the  commissioners,  &c.  lind  shall,  on  application,  be  produced 
•Q  evidence  in  any  proceeding,  civil  or  criminal. 

At  the  trial  the  prosecutor  gave  in  evidence  the  affidavit  sworn  by  the 
defendants,  with  their  hand-writing  thereto,  and  delivered  to  the  commission- 
ers, containing  all  the  particulars  required  by  the  act,  and  amongst  the  rest 
the  description  of  the  place  where  the  newspaper  was  printed,  which  was  in 
London.  And  an  officer  from  the  stamp  office  (which  is  not  in  I/mdon)  pro- 
duced a  newspaper,  without  stating  from  whence  it  came,  containing  the  libel 
in  question ;  which  newspaper  answered  the  whole  description  contained  in 
the  affidavit,  and  stated  at  the  foot  of  it  that  it  was  printed  at  No.  33,  Warwick' 
lane,  London;  and  it  was  also  proved,  that  the  defendants'  printing-house 
was  at  the  same  place. 

Clifford  now  moved  for  a  new  trial,  on  the  ground,  principally,  of  the  want 
of  evidence  that  the  defendants  had  published  the  libel  in  London.  The  9th 
clause,  he  contended,  only  made  the  affidavit  evidence  of  all  matters  set  forth 
therein  ;  and  these,  by  the  2d  clause,  are  only  the  names,  additions,  descrip- 
tions, and  places  of  abode  of  the  printers,  publishers,  and  proprietors,  the  de* 
scription  of  the  house  where  the  paper  is  intended  to  be  printed,  and  the  title 
of  such  paper.  But  this  does  not  dispense  with  legal  proof  that  the  libel  con- 
tained in  any  such  paper  has  been  published  in  the  county  where  the  trial  is 
bad  :  for  a  paper  may  be  printed  in  one  place,  when  the  act  of  publicatioD 
may  be  in  another.  And  the  defect  of  proof  in  this  respect  is  not  supplied 
by  the  11th  section,  which  is  confined  to  actions  or  informations  (ot  penalties 
given  by  the  act,  and  cannot  affect  the  construction  of  the  9th  or  general  clause^ 
which  extends  to  **  all  proceedings  civil  and  criminal,  touching  any  newspa- 
per." Then  as  to  the  17th  clause,  the  object  was  that  by  comparing  the  news- 
paper so  delivered  to  the  commissioners  with  any  other  of  the  same  impres- 
sion, published  in  the  county  where  the  trial  is  had,  the  printing  and  publica- 
tion might  be  brought  home  to  the  parties  described  in  tne  stamp-office  docu- 
ments ;  but  it  could  not  be  intended  that  a  publication  to  the  commissioners,  un- 
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der  the  express  direction  of  the  act,  should  be  deemed  a  libelloas  and  guilty 
publication,  without  any  other  evidence  of  publication  in  the  same  place.  As 
in  the  case  de  Itbellu  famosis,  6  Rep.  125  b.  and  in  Lamb's  case,  9  Rep.  59, 
the  delivery  of  a  libel  to  a  magistrate  for  the  purpose  of  investigation,  being 
enjoined  as  a  duty,  was  not  considered  as  a  criminal  puUication.  And,  be- 
sides, the  newspaper  was  only  produced  by  an  officer  from  the  stamp-office, 
without  any  proof  how  it  came  there,  or  from  whom  it  was  received. 

Lord  Ellenborough,  C.  J.  declined  giving  any  opinion ;  and  the  rest  of 
the  Court  were  clearly  satis6ed  that  there  was  sufficient  evidence  not  only  of 
the  publication,  but  of  the  publication  in  Lcmdon,  The  reasons  were  most 
fully  stated  by 

Batlet,  J.,  who  said — As  to  the  evidence  of  pablication,  the  statute  was 
passed,  as  the  title  of  it  states,  for  the  purpose  of  "  preventing  the  mischiefs 
arising  from  printing  and  publishing  newspapers  by  persons  not  known :"  and 
it  was  meant  to  facilitate  the  proceedings,  either  civilly  or  criminally,  Against 
the  several  persons  concerned  in  such  publications.  .  For  this  purpose,  the  act 
requires  an  affidavit  to  be  made  by  the  printers,  publishers,  and  proprietors, 
specifying  their  names  and  places  of  abode,  a  true  description  of  the  house 
where  the  paper  is  to  be  printed,  and  the  title  of  the  paper.     And  such  affida- 
vit is  made  conclusive  of  the  several  facts  stated  in  it,  as  against  the  persons 
signing  it ;  unless  they  shew,  that  they  ceased  to  be  the  printers  bemre  the 
period  of  the  particular  publication  complained  of.     Now  suppose  the  act  had 
stopped  there,  and  it  bad  been  proved,  as  in  this  case,  that  a  paper,  such  as  is 
described  in  the  affidavit  made  and  signed  by  these  defendants,  had  been 
published,  the  affidavit  is  made  conclusive  evidence  against  them,  that  one  of 
the  defendants  was  the  printer  and  publisher,  and  the  other  the  proprietor  of 
a  paper  so  intituled,  and  that  it  was  printed  at  the  place  therein  described, 
which  is  within  the  city  of  London :  that  would  have  been  prima  facie  evi- 
dence that  the  paper  produced,  tallying  with  that  description,  was  published 
by  them  there ;  snd  would  have  called  upon  them  to  prove  that  it  was  a  fabri- 
cation :  and  if  it  were,  there  could  have  been  no  difficulty  in  their  making  that 
proof.     But  the  act  goes  further,  and  by  the  11th  section  expressly  enacts,  that 
after  such  affidavit  shall  be  produced  in  evidence  against  tne  persons  si|:ning 
the  same,  &c.,  and  after  a  newspaper  shall  be  produced  in  evidence  intituled 
in  the  same  manner  as  the  newspaper  mentionea  in  such  affidavit :  and  where- 
in the  name  of  the  printer  and  publisher,  and  place  of  printing,  shall  be  the  same, 
it  shall  not  be  necessary  for  the  plaintiff,  informant  or  prosecutor,  or  person  seek-' 
ing  to  recover  any  of  the  penalties  given  by  this  act,  to  prow  that  the  Ttetospaper 
to  which  such  trial  relates  was  purchased  at  anyhouse^  tec.  belonging  to  or  occu- 
pied by  the  defendants,  or  their  servants,  &c.  or  where  they  usually  carry  on 
the  business  of  printing  or  publishing  such  paper,  or  where  tne  fame  is  usually 
sold.     And  I  cannot  consider,  as  the  objection  supposes,  that  all  these  descrip- 
tions of  persons,  namely,  plaintiffs  informanij  or  prosecutor^  or  person  seeking, 
&c.  apply  to  the  same  person  seeking  to  recover  penedties  given  by  the  act ; 
but  I  take  those  words  to  apply  to  ap^tn/tjf  seekingta  recover  damages  in  an 
action  for  the  civil  injury  sustained  by  him  from  the  publication  -of  «  libel :  to 
the  informant  in  an  information  granted  by  this  Court,  or  exhibited  by  the 
AttorneV'General  for  the  same ;  to  a  prosecutor,  prosecuting  by  indictment  for 
the  libel ;  or,  lastly,  to  any  person  seeking  to  recover  penalties  under  the  act. 
Therefore,  independent  of  the  11th  section,  I  ^ould  nave  thoucrht,  that  the 
evidence  offered  was  prima  facie  evidence  of  the  publication  of  the  paper  bj^ 
the  defendants  in  London :  but,  taking  that  section  in  aid,  which  is  not  confin- 
ed to  suits  for  recovering  penalties,  there  can  be  no  doubt  that  the  necessity  of 
further  proof  was  superseded. 

Rule  reused. 
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Plimpton,  Assignee  of  the  Sheriff  of  Berks,  v.  Howell 

and  Another. 

-  10  East,  100.    Jone  29.  1808. 

Whtre  tbt jirbcipa]  larrtndered  to  the  gaoler  at  the  coontr  khoI,  in  discharge  of  bia  bail  to 
the  aheriff,  before  12  o'clock  on  the  first  day  of  term,  being  the  retarn-day  of  the  writ,  and 
the  ander-sberifT  signfied  his  assent  to  the  surrender  by  retorn  of  poet  the  next  dar.  at  the 
disiance  of  17  milea  ;  held  sofficient  to  discharge  the  bail-bond,  of  which  the  plaintiffhad 
taken  an  aasignioent  afterwards,  with  notice  of  soch  surrender. 

THIS  was  an  action  on  the  bail-bond  against  the  bail ;  and  the  principal 
having  surrendered  himself  to  the  gaoler  at  the  county  gaol  before  12  o'clock 
on  the  first  day  of  Easter  term,  being  the  return-day  of  (he  writ ;  which  sur* 
render  was  not  in  fact  accepted  by  the  undersberin*,  who  lived  17  miles  off, 
until  the  next  day  by  a  letter  by  the  post ;  after  which  the  plaintiflf  took  an 
assignment  of  the  bail-bond  with  notice  of  the  surrender :  the  question  was, 
Whether  the  surrender  were  in  time  ? 

The  Attorney- General  shewed  cause  against  a  rule  for  staying  proceedings 
for  irregularity  ;  contending  that  the  surrender  was  not  effectual  till  the  sheriff 
had  assented  to  it,  which  was  too  late  after  the  return-day  of  the  writ.  The 
rule  is,  that  a  party  who  has  given  a  bail-bond  cannot  surrender  even  before 
the  return  of  the  writ  without  the  assent  of  the  sheriff  (a) :  then  the  assent  of 
the  sheriff  after  the  condition  of  the  bail-bond  is  broken  can  signify  nothing. 

Walton,  contra,  was  stopped  by  the  Court. 

Grose,  J.  It  appears  to  us,  that  the  surrender  was  in  time,  and  therefore 
that  the  proceedings  on  the  bail-bond  should  be  stayed. 

Lb  Blanc,  J.  We  do  not  mean  to  say  that  the  assent  of  the  sheriff  to  the 
surrender  may  be  given  at  any  indefinite  time,  or  to  any  person ;  but  this  was 
a  surrender  to  the  gaoler  of  the  county  gaol  before  the  return  of  the  writ,  and 
the  assent  of  the  under-sheriff  was  given  the  next  day  by  letter,  which  was  as 
soon  after  as  the  distance  would  reasonably  admit  of,  to  confirm  the  antecedent 
surrender. 

Per  Curiam^  Rule  absolute. 


Thomas  t;.  Evans. 

10  East,  101.    Jane  80,  1808. 


To  make  a  legal  tender  there  mnst  either  be  an  actoal  offer  of  the  money  produced,  or  th« 
prodoction  of  it  most  be  dispensed  with  by  the  eipreas  declaration,  or  eqaivalent  act,  of 
the  creditor.  Therefore  where  the  defendant,  on  departing  from  home,  leA  10/.  with  his 
cleik  for  the  plaintiff;  of  which  the  clerk  informed  the  plaintiff  when  he  called  and  de- 
manded a  larger  snm;  and  the  plaintiff  aakl  he  wonid  not  receive  ihe  18/.  nor  any  thing 
lesa  than  bia  whole  demand;  but  tki  €ltrk  did  no/  tger.iht  10/.:  this  waa  held  to  be  no 
tender. 

THE  question  turned  upon  a  plea  of  tender  of  102.  in  assumpsit ;  on  which 
the  evidence  was,  that  the  defendant,  having  been  employed  as  attorney  for  the 
plaintiff,  had  in  that  character  received  for  his  use  lOL  in  part  payment,  and 
on  going  from  hoire  for  a  time,  left  the  lOZ.  with  his  clerk  there.  That  some 
time  after  the  plaintiff  called  and  demanded  16/.  8s.  lid.,  which  he  said  he 
supposed  Evans  had  received  ;  when  the  clerk  told  him,  that  Evans  was  gone 
from  home,  and  had  leA  with  him  lOZ.  to  give  to  the  plaintiff  when  he  called. 


(a)  Vide  HamVton  v.  WUwn;  1  Eaat,  888,  and  vide  Jone$  v.  Landtr,  6  Term  Rep. 
758.  atnmrmr  v.  MiUnmrm,  7  Term  Rep.  122.  Hyi/c  v.  Whukard^  8  Term  Rep.  456. 
with  the  MS  cases  there  cited,  and  Maddocki  v.  Bulleock^  1  Bos.  &  Fall.  825. 
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The  plaintiff  laid  he  would  not  receive  the  lOZ.,  nor  any  thing  less  than  his 
whole  demand.  (At  that  time  no  more  bad  been  received,  though  the  re- 
mainder had  been  since  received  by  the  defendant.)  The  clerk  did  not  offer 
the  10^  And  thereupon  it  was  objected,  that  this  was  not  sufficient  evidence 
to' support  the  plea,  and  Graham^  B.  before  whom  th^  case  was  tried  at  Mon- 
mouth,  being  of  that  opinion,  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
for  the  lOZ. ;  which  they  did. 

Dauncey,  in  the  last  term,  moved  for  a  new  trial,  on  the  ground  that  the  de« 
claration  of  the  plaintiff,  that  he  would  not  receive  the  lOZ.  left  with  the  clerk 
excused  the  latter  for  not  holding  the  money  out  to  him  in  his  hand,  and  made 
the  offer  to  pay  it  a  sufficient  tender  in  law.  And  he  referred  to  Douglas  v. 
Patrick,  3  Term  Rep.  683,  where  the  evidence  of  the  tender,  which  was 
held  to  be  good,  (though  joined  with  another  sum  on  a  different  account,  no 
objection  being  made  on  that  account,)  was  that  the  defendant  said  "  he  bad 
eight  guineas  and  a  half  in  his  pocket,  which  he  had  brought  for  the  purpose 
of  satisfying  both  the  demands :"  but  the  plaintiff  then  told  him,  **  that  he 
need  not  give  himself  the  trouble  of  offering  it ;  for  he  would  not  take  it,  as 
the  matter  was  then  in  the  hands  of  his  attorney."  As  to  which  Lord  Ken' 
yon  said,  that  it  was  no  objection  to  the  tender,  that  the  money  was  not  actu- 
ally produced,  because  what  was  said  by  the  plaintiff  superseded  the  neces- 
sity of  it.  He  now  supported  his  rule  on  the  same  ground  ;  being  called  up- 
on by  the  Court,  who  thought  it  unnecessary  to  hear  Abbot  contra. 

Lord  Ellenborough,  C.  J.  The  learned  Judge's  direction  was  right.  The 
actual  production  of  the  money  due,  in  monies  numbered,  is  not  necessary,  if, 
the  debtor  having  it  ready  to  produce,  and  offering  to  pay  it,  the  credi- 
tor dispense  with  the  production  of  it  at  the  time,  or  do  any  thing  which  is 
equivalent  to  that.  But  here,  on  the  contrary,  it  is  expressly  stated,  that  the 
clerk  did  not  offer  the  lOL  He  only  talked  about  having  had  10/.  left  with 
him  to  give  to  the  plaintiff  when  he  called,  without  making  any  offer  of  it. 
which  is  not  a  tender  in  law. 

Grose,  J.  Either  there  must  be  an  actual  offer  of  the  money,  or  the  party 
must  be  ready  to  pay  it  at  the  time  when  the  actual  offer  of  it  is  dispensed 
with. 

Le  Blanc,  J.  There  must  either  be  an  actual  oiler  of  the  money  by  the 
one  party,  or  a  dispensation  of  such  offer  by  the  other;  and  here  there  was 
neither. 

Bayley,  J.  was  of  the  same  opinion  and  referred  to  the  case  of  Dickinson 
v.  Shee,  before  Lord  Kenyon,  4  Esp.  N.  P.  69,  in  confirmation  of  it.  There 
the  defendant  went  to  the  plaintiff's  attorney,  and  saying  that  he  was  come  to 
settle  with  him  the  plaintiff's  account,  produced  a  paper  containing-  the  state- 
ment of  the  account,  in  which  he  made  the  balance  61,  6s.,  which  he  said  he 
was  ready  to  pay,  but  produced  no  money  nor  notes,  The  plaintiff  *8  attorney 
said  he  could  not  take  that  sum,  as  his  client^s  demand  was  above  8^.  This 
was  held  to  be  no  tender :  for  there  should  have  been  an  offer  to  pay  by  pro- 
ducing the  money,  unless  the  plaintiff  dispensed  with  the  tender  expressly,  by 
8  ying  that  the  defendant  need  not  produce  the  money  as  he  would  not  ac- 
cept it(l)(2). 

Rule  discharged. 

(1)  Vide  Black  v.  Smith,  Peake's  Ca.  88.  Sherediner.  Gaul,  2  Dall.  190.  Morton  v. 
Wdlt,  I  Tylar,  SS6.  Borden  v.  Borden,  6  Mass.  Rep.  67.  Slingerland  v.  Mom  ^  at,, 
8  Johns.  474 

(2)  [See  also  Bliihi  v.  Ankley,  1  P.  C.  C.  24.  Harvey  v.  BackUy,  6  W.  264.  Brom 
Y.  Dysinger,  1  R.  408.  Thayer  v.  BrackeU,  12  Mass.  460.  Carey  r.  Bancrrfl,  14  Pick. 
816.  A  party  mast  have  the  money  aboat  him,  wherewith  tn  make  the  tender,  though,  if  he 
refused,  it  b  not  neeessary  to  count  it.  Brnd  ▼.  Hnrd,  6  Fiek.  856.  In  general,  a  tender 
is  defective,  if  it  be  aoalmed  by  any  thing  to  be  done  on  the  other  side.  Brooklyn  Bank  ▼. 
De  Grann,  28  Wend.  812.  See  also  Harding  t.  Davis,  2  C.  &  P.  77.  cor  Bett,  C.  J.  and 
Aehmole  r.  WainvfHght,  2  Adolp.  &  £11.  887.— W.] 


IN  THE  FORTY-EIGHTH  YEAR  OF  GEORGE  III.       306 


Peacock,  Administratrix  of  Peacock,  i^.  Harris. 

10  East,  104.    Jane  80, 1808. 

A  ooUector  or  ranter  of  turnpike  tolli,  though  illegally  appointed,  witbont  the  forms  preaerib- 
ed  by  the  act  of  parliament,  may  still  recover,  npdn  a  count  for  an  acconnt  stated,  the 
amonnt  of  the  tolls  for  which  he  had  credited  the  defendant  passing  tbrongh  the  gate  ;  no 
objection  bein|;  made  to  the  plaintiff's  title  by  the  trustees  or  creditors  of  the  tnrapike. 
And  the  plaintiff  bavins  seat  to  the  defendant  an  account  of  the  tolls  doe,  who,  not  long 
aAer,  sent  6/.,  enclosed  in  a  letter  to  the  plaintiff,  in  which  he  stated,  that  he  should  have 
ih«  retnaintUr  next  week,  is  evidence  of  sucb  an  aoconnt  stated,  and  a  recognituMi  of  the 
intestate's  title  to  be  accounted  with  for  the  tolla. 

THE  plaintiff  declared,  io  assumpsit,  tbiit  ihe  defendant  was  indebted  to  the 
intestate  as  farmer  «nd  renter,  appointed  according  to  the  statute,  of  the 
tolls  payable  at  a  certain  turnplke-gate,  and  at  certain  cranes,  engines,  and 
weighing-machines  there  duly  erected,  for  cattle  and  carriages  of  the  defendant, 
which  had  travelled  upon  the  tumpike-road  and  through  the  gate  and  for 
other  carriages  of  his,  which  had  travelled  on  the  said  road,  and  been  weigh* 
ed  at  the  engines,  &c. :  and  that  being  ^o^indebted,  l^e  promised  payment  to 
the  intestate,  kc.  There  was  another  count  for  the  gate  tolls  only,  and  a  third 
on  an  account  stated  with  the  intestate.  And  there  were  three  similar  counts 
on  promises  to  the  administratrix.  At  the  trial  before  Ckambre  J.  at  Herefcrdt 
the  clerk  to  the  turnpike  commissiooers  produced  their  book,  by  which  it  ap- 
peared, that  on  the  3d  of  May  1803,  the  gates,  iec.  in  question  were  let  by 
them,  in  the  mode  prescribed  by  the  statute,  to  Peacock^  the  intestate,  for  one 
year;  afier  which  he  continued  tenant,  not  under  a  fresh  letting,  in  the  form 
required  by  the  act,  but  under  a  written  contract  produced  from  the  papers  of 
the  commissioners,  dated  1st  of  May  1804,  signed  by  the  intestate,  and  one 
Mill  as  his  surety;  under  which  the  intestate  paid  his  rent  to  the  clerk; 
the  last  payment  being  made  by  the  plaintiff  on  the  24lh  of  July  1806,  after 
the  intestate's  death,  for  the  year's  rent  ending  1st  of  Jutte  preceding.  The 
plaintiff's  daiighter  then  pioved  that  she  lived  with  her  father  and  mother 
at  the  gate ;  that  she  kept  an  account  of  the  extra  toll :  («.  e.  for  waggons 
over*weigbt :  that  her  father,  the  intestate,  had  made  out  an  account  of  what 
was  due  to  him  from  the  defendant,  amounting  to  23Z,,  which  he  had  delivered 
to  the  defendant  about  two  months  before  her  father's  death,  who  died  in  Jon- 
uary  1805 ;  and  in  April  following  she  delivered  to  the  defendant  another  ac« 
count  of  60^.,  indiidtng  charges  of  over-weights  arising  some  before,  some  af- 
ter her  father's  death.  That  the  defendant  afterwards  sent  6L  inclosed  in  the 
following  letter  <*  Mrs.  Peocodlr— rlnclosed  you  have  five  bills,  value  5/.,  and 
you  shall  have  the  remainder  next  week.. .  P.  Harris.  Hereford,  July  31st, 
1805."  The  defendant's  counsel  insisted,  that  the  intestate  had  no  tight  to 
the  tolls ;  the  contract,  after  the  first  year,  not  having  been  made  in  conform- 
ity to  the  act ;  and  conseouently,  that  the  plaintiff  could  not  maintain  the  ac- 
tion. And  further,  that  the  charges  for  over-weights,  though  contracted  to  be 
let  with  the  other  tolls,  could  not  be  so  let.  But  it  is  unnecessary  to  enter 
into  the  latter  objection,  as  it  depended  on  the  particular  wording  of  the 
clauses  in  the  act,  ai^d  ultimately  the  Court  thought  it  was  not  well  founded. 
The  jury  found  a  rerdict  for  the  plaintiff  for  the  amount  of  the  first  bill  deliv- 
ered, deducting  the  part  payment ;  and  the  defendant  had  leave  to  move  the 
Court  to  enter  a  nonsuit ;  which  was.  done  accordingly  in  the  last  term. 

Bauncey  and  Wigley  now  shewed  cause  against  the  rule  for  entering  a 
npnsuit,  and  admitted  that  the  collector  was  not  duly  appointed  under  the  act, 
and  therefore  that  the  special  counts  could  not  be  maintained :  but  they  relied 
upon  the  account  stated,  evidenced  by  the  written  account  of  the  tolls  sent  in 

Vol.  V.  39 
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to  the  defendant  by  the  intestate,  and  by  the  defendant's  part-payroent  of  6/., 
and  promise  to  the  plaintiff  to  pay  the  remainder. 

Ahbotf  in  support  of  the  rule,  objected,  amongst  other  matters,  lst|  That  the 
trustees  must  either  let  the  tolls  in  the  form  required  by  the  act ;  which  it  was 
admitted  had  not  been  pursued,  and  therefore  no  title  passed  to  the  lessee ;  or 
he  can  only  be  considered  as  their  servant,  appointed  to  collect  the  tolls  for 
them ;  and  then  this  action  could  not  be  maintained  in  his  right.  2dly,  If 
there  were  no  original  right  of  action  in  the  plaintiflf's  intestate,  the  account- 
ing to  him  or  to  her,  would  not  give  her  a  right  to  recover  as  upon  an  account 
stated.  3dly,  There  was  no  evidence  of  an  account  stated;  to  constitute 
which  there  must  be  a  demand  on  the  one  hand,  which  is  acceded  to  on  the 
other :  but  it  does  not  appear  that  the  letter  referred  to  the  prior  demand  made 
for  the  tolls. 

Lord  Ellbnborotjgh,  C.  J.  The  first  Question  is,  Whether  any  account 
were  stated  at  all  between  these  parties  ?  The  evidence  of  this  on  the  one 
side  are  the  accounts  sent  in  to  the  defendant :  on  the  other,  the  letter  from 
the  defendant  to  the  plaintiflf  after  her  husband's  death,  in  which  he  incloses 
5/.,  and  says,  that  she  shall  have  the  refnatTider  next  week.  Now  that  must 
refer  to  the  remainder  of  some  account  previously  in  the  contemplation  of  the 
parties,  which,  not  being  specified  in  the  terms  of  the  letter,  was  to  be  ascer- 
tained by  the  jury  from  the  rest  of  the  evidence,  and  the  circumstances  of  the 
case ;  and  they  by  their  verdict  have  ascertained  it  to  relate  to  the  account  of  the 
tolls,  which  it  appears  was  before  that  time  sent  in  to  the  defendant :  and  that 
is  evidence  of  an  account  stated  between  them.  Then  it  is  said,  that  this  ac- 
count was  stated,  with  respect  to  the  intestate,  in  a  character  in  which  by  law 
it  could  not  exist,  because  he  was  not  legally  appointed  collector  of  the  tolls. 
But  if  the  defendant  accounted  with  him  in  that  character,  having  received 
credit  from  him  as  such,  thereby  admitting  him  to  be  a  person  to  be  accounted 
with  for  the  tolls,  he  shall  not  now  be  permitted  to  dispute  his  title  to  tecover 
the  balance  of  that  account.  In  like  manner  as  a  tenant  is  taken  to  admit  the 
title  of  the  landlord  under  whom  he  holds,  which  he  is  not  permitted  after- 
wards to  dispute.  It  is  a  diflerent  question,  whether  the  commissioners  might 
not  dispute  the  intestate's  title  to  receive  the  tolls  :  though  that  might  be  the 
ground  of  an  equitable  account.  But  I  do  not  think  it  necessary  to  resort  to 
the  ground  of  an  equitable  account  stated  ;  for  I  go  upon  this,  that  the  defend- 
ant has  recognized  the  title  of  the  party  with  whom  he  has  accounted.  There- 
fore finding  nothing  illegal  in  the  items  of  the  account,  no  breach  of  duty  in 
the  intestate,  no  compounding  of  the  tolls  in  fraud  of  the  act  of  parliament, 
but  only  giving  credit  for  them  to  a  future  day ;  no  collusive  bargain  in  pre- 
judice of  the  commissioners ;  and  considering  that  the  defendant,  who  has  ac- 
counted with  the  plaintiff,  has  thereby  recognized  her  title  to  receive  the  tolls 
on  account  of  the  intestate,  I  think  the  verdict  ought  to  stand. 

GsosB,  J.  was  of  the  same  opinion. 

Lfi  Blanc,  J.  I  am  glad  that  a  medium  of  proof  has  been  found  to  sustain 
the  justice  of  the  case.  It  was  a  question  for  the  jury  to  decide,  whether  by  the 
defendant's  having  received  the  account  of  the  tolls,  and  making  no  objection 
to  it,  he  did  not  recognize  that  so  much  was  due  from  him  on  that  account. 
But  it  is  said,  that  there  is  a  fundamental  objection  to  the  character  in  which 
the  plaintiff  sues ;  for  that  the  intestate,  not  having  been  legally  appointed  col- 
lector, must  be  taken  to  have  received  the  tolls  merely  as  the  servant  of  the 
trustees.  But  as  neither  the  trustees  nor  the  creditors  of  the  turnpike  make 
any  objection  to  his  title,  shall  it  be  permitted  to  a  third  person,  after  having 
treated  with  the  intestate  as  a  person  legally  entitled  to  receive  the  tolls,  and  hav- 
ing actually  settled  an  account  with  him  for  the  amount,  shall  it  be  permitted 
to  such  an  one  now  to  object  to  the  plaintiff's  recovery,  not  unon  the  special 
count,  bat  upon  the  account  stated  ?  It  has  been  also  obiected,  that  the  tolls 
are  not  the  subject  of  an  action,  but  if  refused,  could  only  be  levied  by  dis- 
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tress  npoQ  the  csrKiage,  &c.  when  passing.  The  actt  however,  only  saya  th«t 
they  shall  not  be  compounded  for ;  it  does  not  say  that  credit  shall  not  bb 
fliveo  for  tbem,  where  there  is  no  collusion.  Therefore,  when  the  jury  have 
found  that  the  defendant  has  accounted  with  the  plaintiff  for  these  very  tolls 
upon  the  footing  of  the  intestate's  title,  he  shall  not  be  permitted  now  to  dispute 
that  title  upon  the  count  for  the  account  stated. 

Batlbt,  J.  concurred.  Rule  discharged. 


Higham,  and  Elizabeth  his  Wife  v.  Ridgway. 

10  Eut,  109.    Jane  SO,  1808. 

If  a  penoD  have  pecaliar  means  of  kbowing  a  fact,  and  make  a  declaration  or  written  entry 
of  that  fkct,  which  is  against  his  interest  at  the  time,  it  is  evidence  of  the  fact  as  between 
third  MrsoHs  after  his  death,  if  he  coold  have  hiwk  examined  to  it  in  his  life  time.  And 
therefore  an  entrf  made  by  a  man-midwife  in  a  book  of  havinc  delivered  a  wemail  of  a 
child  on  a  a  certain  day,  referring  to  his  ledger,  in  which  he  had  made  a  charge  for  bis  at- 
tendace,  which  was  marked  as  paid^  is  evidence  npon  an  issue  as  to  the  age  of  sach  child 
at  the  time  of  his  aflerwards  snfTering  a  recovery. 

UPON  error  brought  to  reverse  a  recovery  suffered  by  Wm.  FawpkUf  the 
younger,  of  certain  lands  in  the  county  palatine  of  Chester,  of  which  he  claim- 
ed to  be  first  tenant  in  tail  under  indentures  of  the  16th  and  17th  of  December 
1763,  it  appeared  that  the  premises  were  limited  in  remainder  to  the  first  son 
of  the  booy  of  Wm*  Fowden,  the  father,  in  tail,  with  remainder  to  the  second 
and  other  sons  in  tail,  remainder  to  the  daughters  in  tail :  under  which  last 
limitation  the  plaintiff  £/t2:a3e^A  claimed,  in  default  of  heirs  male  of  Wm,  Fouo^ 
den  the  father,  as  heir  of  the  body  oi  Mary,  his  only  daughter.  The  record  set 
forth  the  recovery,  which  was  of  the  Session  at  Chester,  on  the  16th  of  April  29 
Geo.  3„  and  appeared  to  have  been  acknowledged  at  Macdesjield  on  the  15th 
of  April  1789,  and  that  an  affidavit  was  sworn  on  that  day  by  Wm*  Morley, 
Wm,  Fowden,  sen.,  and  Mary  the  wife  of  John  Orme,  in  which  Wm,  Fow 
den,  sen.  swore  "  that  Wm.  Fowden  the  younger  was  born  on  the  second  of 
April  1768,  but  that  being  a  protesuint  dissenter  no  entry  was  made  of  his 
baptism  in  any  register."  And  Mary  Orme  swore  that  she  was  aunt  to  Wm. 
Fowden  jun.,  and  well  remembered  that  he  was  bom  in  the  beginning  of 
April,  and  before  the  15th  day  of  that  month  in  the  year  1768."  And  the 
error  assigned  was  that  it  appeared  in  the  record,  &c.  that  Wm»  Fowden  jun., 
on  Friday  in  the  aforesaid  Session  at  Chester,  i^peared  by  attorney  and 
warranted  the  tenements,  &c.  to  E,  (the  tenant),  &c. :  but  that  Wm,  rowden 
jun.  was  then  an  infant  within  the  age  of  21  years,  viz.  20  years  and  no  more. 
And  on  joinder  in  error,  the  issue  was,  **  Whether  Wm,  Fowden,  the  younger, 
at  the  time  of  his  appearance  and  warranty,  and  voucher  to  warranty,  and 
also  at  the  time  of  the  giving  of  the  said  judgment  (of  recovery)  was  an  infant 
within  the  age  of  21  years,  to  wit,  of  the  age  of  20  years  and  no  more." 

At  the  trial  at  Chester^  it  appeared,  that  Wm,  Fowden  mn.  died  on  the  Slst 
of  December  1792,  having  before  made  his  will,  and  Wm,  Fowden  sen.  the 
father,  died  on  th6  20th  of  March  1806 :  but  Mary  Orme,  the  aunt  was  still 
living,  and  examined  as  a  witness  by  the  defendant  in  support  of  the  fact  as 
sworn  to  in  her  affidavit ;  but  the  accuracy  of  her  recollection  as  to  the  pre- 
cise day  of  her  nephew's  birth  was  rendered  doubtful  by  circumstances  which 
came  out  upon  cross-examination.  And  on  the  part  of  the  plaintiffs,  it  was, 
amongst  other  things,  proved  by  a  neighbour  that  Wm,  Fowden,  the  father, 
and  his  wife,  lived  at  Bramhall,  where  William,  the  son  was  bom  ;  that  it 
was  on  a  Friday.  That  he  was  desired  by  the  father  to  fetch  Mr.  Hewitt, 
the  man-midwife,  who  lived  at  Stockport,  about  three  miles  and  a  half  distant : 
the  witness,  however  had  occasion  to  go'  elsewhere,  and  another  person  was 
sent  to  Mr.  Hemtt,  and  on  the  witness's  return  the  same  evening  Mrs.  Fow 
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iem  was  farougbt  to  bed  of  a  son.  That  the  wife  «f  'Biehari  FaUom,  who 
lired  half-  a  mile  off,  was  also  deliTered  on  the  same  day.  The  pecson  who 
<ras  sent  to  Mr.  HewkVn  corroborated  the  accoant,^  and  knew  young  Fallows 
and  voung  Fowden  as  they  grew  up,  who  appeared  about  the  same  age. 
Anotner  witness  also  proved  the  birth  of  young  Fdwden  on  a  Friday,  (the 
particular  day  of  the  week  was  proved  by  reference  to  market  day  and  other 
collateral  circumstances  by  the  several  witnesses),  and^hat  he  saw  Mr.  Hewitt 
at  Fowden^ t  house.  FaJlaw$<,  the  son,  also  proved  his  growing  up  with  Wm. 
Fowdtfiy  the  son  ;  that  they  used  to  dispute  which  Was  the  eldest :  but  they 
were  both  born  on  the  same  day ;  and  he  bad  been  told  this  by  Fowden^t  fa- 
ther and  mother.  His  own  birth-day  was  on  the  22d  of  Aprd,  Other  wit- 
nesses also  deposed  to  the  same  effect  John  Hewitt  was  then  called,  the  son 
of  the  man-midwife  who  delivered  Mrs.Fotoden  ;  and  he  proved  the  death  of 
bis  father  20  years  before,  and  produced  certain  books  (on  which  the  question 
of  evidence  arose)  in  which  his  father  had  been  used  to  make  regular  entries 
of  all  matters  relating  to  bis  business,  with  their  dates,  immediately  on  his 
return  home :  and  the  entries  in  Question  were  proved  to  be  his  father's  hand- 
writing. These  entries  were  tenaered  in  evidence  to  shew  the  precise  day  of 
the  birth  otWm.  Fowden^  jun.  The  evidence  was  objected  to  ;  but  the  Court 
determined  to  receive  it,  teserving  the  point.  The  entries  in  question  (which 
were  preceded  and  followed  in  order  of  time  by  odiersof  the  like  nature) 
were  as  follows. 


<«22diipn2  176S. 
38(a).    Bichatd  FaUmn't  wife.    BrqmhaU.    Filius  circa  hor,  9»  matutin : 
cum  forcipe,  &c. 
Paid." 

Then  followed  in  the  same  page  the  «ntry  in  question,  without  any  inter- 
vening date. 
«<  _  Wm.  Fowden,  junr's(3)  wife.  79(c). 

filius  circa  hor.  3  post  merid.  nat.  &c." 

«•  Wm.  FotMfen,  junr.  1768. 

Aprilii  ^.     Filius  natus,  &c. 

wife  —  —  —  —        1      o     1 

26th.    Haustus  purg.        —  -^  —  _        o    15    0 


Pd.  25th  OcXtr.  1768. 


1  6    1 
0  15    0 

■  '■■■!       I    111 

2  1     1 


The  jury  found,  on  this  evidence,  that  Wm.  Fowden  jun.  wh6  suffered  the  re- 
covery, was  not  born  on  the  2d,  but  on  the  22d  of  AprU  1768. 

Topping  and  Yates  shewed  cause  against  a  rule  for  a  new  trial  and  contend* 
ed  that  the.  entries  in  question,  proved  to  be  in  the  hand-writing  of  the  man- 
midwife,  and  to  have  been  regularly  made  from  time  to  time  in  the  course  of 
his  business,  were  evidence  of  the  tim^  of  the  birth  of  Wm.  Fowden  the  sod,  as 
having  bc^n  made  by  a  person  possessing  a  competent  knowledge  of  the  fact, 
and  discharging,  the  party  on  whom  he  had  a  claim  in  the  first  instance  for  his 
medical  attendance.  Similar  evidence  has  been  admiued  in  other  cases.  In 
Warren  d.  Webb  v.  Greenville,  2  Stra.  1129,  the  question  was.  Whether  there 
had  been  a  surrender  of  pkurt  of  the  estate,  nirhich  was  in  jointure  to  the  widow 

(a)  The  figarei  88  referrad  to  the  ledger. 

Ih)  Hm  wm  the  deeigaatioD  at  that  time  of  the  fiiCher  of  the   Wiliiam  Fowden,  Jan.  io 


(c)  These  Cgares  referred  to  the  ledger,  the  entry  in  which  fi)Uowa. 
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at  the  time  of  tbe  recovery  suffered  by  the  son  tenant  in  tail;  without  which 
there  was  no  good  tenant  to  the  priscipe  for  xh^i  part,  and  the  recoTery  was  in- 
effectual for  so  much.  It  was  insisted,  that  a  surrender  should  be  presumed 
at  that  distance  of  time  (a) ;  and  to  fortify  .that  presumption  the  debt* 
book  of  tbe^family  attorney*  who  was  dead,  was  produced,  wherein  he  charged 
so  much  for  suffering  the  recoveryi  including  several  items  for  drawing  and 
engrossing  the  mother's  suncender :  all  which  charges  appeared  by  the  book  to 
have  been  paid.  And  this  was  held  to  be  good  evidence  after  the  death  of  th^ 
attomiey,  who,  if  living,  might  have  been  examined  to  tbe  fact.  This  report 
of  the  case  is  in  the  main  confirmed,  as  to  this  point,  by  Lord  Mansfield^  in 
GoodOOe  i.Brydges  v.  The  Duke  of  Chandot,  2  Burr.  1071,  2 ;  with  this  addi- 
tion, thai  a  receipt  had  been  given  upon  the  bill,  which  contained  the  articles, 
for  drawing  and  engrossing  the  surrender :  Though  Lord  Mansfield  seems  to 
have  thought  that  Sir  John  Strange  had  not  laid  sufficient  stress  in  his  report 
upon  ihe  presumption  arising  from  length  of  time.  So  rentals  or  stewatds* 
accounts,  with  payments  marked  on  them,  are  always  received  in  evidence(5) 
even  against  third  persons.  In  Herbert  v.  Tuekal,  T.  Ray.  84,  upon  a  quee* 
tion.  Whether  one  was  of  full  age  when  he  made  his  will,  an  entry  made  by 
his  father  in  an  almanack  of  the  day  of  his  son's  birth  was  allowed  by  the 
Court,  on  a  trial  at  bar,  to  be  strong  evidence :  and  yet  that  was  no  ouestion 
of  pedigree,  and  therefore  not  within  the  exception  which  allows  the  nearsay 
declarations  of  the  family  to  be  evidence  in  sucn  cases,  any  more  than  the  dec- 
laration of  a  iather  as  to  the  place  of  his  son's  birth  ;  which  was  rejected  as 
evidence  in  The  King  v.  The'InhabitanU  of  Erith,  8  East,  539. 

Manleyt  Serjt.  and  John  Williams^  contra.  The  question,  whether  these 
entries  be  evidence,  cannot  depend  on  their  apparent  accuracy,  but  on  this, 
whether  the  declarations  of  a  third  person, 'by  parol  or  in  writing,  asto  a  fact, 
which  may  be  supposed  to  have  been  within  his  knowledge  at  the  4ime,  csn, 
aAcr  his  death,  be  given  in  evidence,  merely  because  in  the  same  breath  or 
writing,  he' admitted  that  a  claim  of  his  own  respecting  such  fact,  if  true,  had 
-been  discharged.  Ever  since  the  case  of  The  King  v.  EritweU{c),  it  has  been 
considered  that  hearsay  is  not  evidence  of  a  particular  fact,  except  in  proof  of 
a  pedigree:  and  that  exception  has  always  been  confined  to  the  strict  fact  in 
issue  of  descent  or  primogeniture  in  proof  of  pedigree ;  and  has  .always  been 
rejected  in  colhteral  inquiries ;  as  of  the  place  of  birth,  upon  a  question  of 
eettlement,  in  The  King  y.  Erith.  And  perhaps  the  case  of  tierhert.y. 
"Tuckal,  which  might  have  been  a  question  between  tbe  heir  at  law  and  devi* 
see,  may  have  passed  as  a  question  of  pedigree,  without  adverting  to  this  dis- 
tinction. Now  here  the  precise  fact  in  issm^  was,  "  Whether  Wm,  Foioden, 
the  younger,  at  the  time  of  his  appearance  and  warranty,  &c.  was  an  infant 
within  the  age  of  21  years  ?"  kt.  hk  which  no  question  of  pedigree  is  involv- 
ed. But  not  even  in  questions  of  pedigree  have  the  declarations^of  any  others 
than  members  of  the  family  been  received  in  evidence ;  and  the  evidence  giv* 
en  here  was  of  the  declaration  of  a  stranger.;  for  such  the  apothecary  must  be 
taken  to  be.  The  admissibility,  therefore  of  the  evidence  stands  wholly  upon 
the  ground  that  the  entry  made  by  him,  taken  altogfether,  discharged  his  own 
claim.  All  the  cases  on  this  head  rest  upon  the  original  authority  -of  Warren 
d.  Weib  V.  GreentiUe^  2  Stra.  1129,  which  by  the  explanation  afterwards  given 
of  it  by  Lord  Mamfidd,  in  Chodtitle  v.  Dvkeof  Chandos,  2  Burr.  1072,  turn- 
ed mainly  upon  the  presumption  of  the  surrender  arising  from  lapse  of  time ; 
and  his  very  solicitude  to  explain  this  shews  that  he  was  not  so  well  satisfied 
of  the  admissibiKfy  of  the  entries  in  the  attorney's  bill  book,  which,  he  says, 
was  strongly iitigated :  and  he  concludes  his  observations  by  saying,  that  Sir 


(a)  Tbf 

(A)  12^ 
U,and^ 

(c)  8  Term  Rep.  707,  (aad  lee  R€x  v.  FerrjjfryHoni^  2  Eait,  54,  whers  ths  qaestion 
as  fioall  J  Mt  at  rest 


Tbe  trial  waa  ID  1740. 
I  Via.  Abr.  90.  tit  Evidence,  pi.  18  and  14.       Barry  v.  B$bbingion,  4  Term  Rep. 
614,  and  SUad  v.  HMion^  ib.  669. 
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J.  Strangers  report  is  incorrect.  Both  io  Barrp  t.  Behhiftgion,  4  Term  Rep. 
514,  and  in  Stead  v.  Hieaton,  lb.  669,  the  persons  whose  entries  were  ffiven  in 
evidence  had  in  the  first  instance  charged  themselves  with  the  receipt  ofmoney, 
for  which  they  were  accountable  to  others,  to  whom  their  accounts  were  deliver- 
ed :  but  where  the  entries  of  the  receipt  of  rent  had  beenmadeby  the  owner  of  the 
estate  himsetfi  as  in  Outramy,  MompoeM?,  5  Term  Rep.  121,  they  were  held  not 
to  be  eviden<:e  even  to  prove  the  identity  of  the  land  in  a  cause  between  other  per- 
sons. And  on  the  same  principle  Lord  Kenyon^  in  the  case  of  Calvert  v.  The 
Archbishop  of  Canterhiry,  ^  Esp,  N.  P.  Gas.  646,  ruled,  that  an  entry  of  an  agree- 
ment for  a  pair  of  horses,  made  in  the  plaintiff's  books  by  his  servant,  who  was 
dead,  was  not  evidence  to  charge  the  defendant  for  the  hire  of  them,  because  the 
servant  did  tiot  thereby  charge  himself.  So  this,  being  an  entry  made  merely 
for  the  party's  own  use,  must  be  considered  as  tea  inter  alios  acta.  The  case 
of  Roe  a,  Brune  v.  RawHngs,  7  East,  279,  went  on  difierent  ground ;  for  there 
the  letter  written  by  a  former  steward  of  the  estate  to  the  then  tenant  for  life» 
containing  a  particular  of  the  ancient  rents,  Sec.  was  by  him  handed  down 
amongst  the  maniments  of  the  estate  to  the  succeeding  tenant  for  life,  and 
preserved  by  each  against  his  own  interest^  as  an  authentic  document :  and 
QU  this  ground  it  was  held  to  be  evidence  of  the  ancient  rent  against  the  les- 
see of  the  last  tenant  for  life,  by  whose  acknowledgment  of  the  fact  such  les- 
see was  bound.  They  also  noticed,  that  the  apothecaryli  di^harge  of  his 
demand  was  not  made  upon  the  entry  as  to  the  time  of  the  child's  birth,  but 
only  Ii>  he  ledger  to  which  the  entry  referred  And  they  observed  upon^the 
dangerous  consequence  of  introducing  a  laxity  in  the  rules  of  evidence  by  ex- 
tending the  exceptions  of  hearsay  evidence  of  particular  facts  beyond  the  strict 
question  of  pedigree,  and  that  class  of  cases  where  entries  had  been  made  by 
stewards  and  such  like,  to  charge  themselves  in  account  with  the  payment 
over  of  -sums  they  had  received  in  right  of  others,  to  whom  those  accounts 
were  delivered. 

Lord  Ellenbobotjqh,  C.  J.  I  should  be  extvemely  sorry  if  any  thing  fell 
from  the  Court  upon  this  occasion  which  would  in  any  degree  break  in  upon 
those  sound  rules  of  evidence  which  have  been  established  for  the  security  of 
life,  liberty,  and  property:  hut  in  declaring  dur  opinion  upon  theadmissibilitv 
of  the  evidence  io  question,  we  shall  lay  down  no  rule  which  can  induce  such 
Tuinous  consequences,  nor  go  beyond  the  limits  of  ^ose  cases  which  have  been 
often  recognised,  beginning  with  that  of  Warren  v.  Greenville.  The  question 
is.  Whether  the  books  of  a  man-midwife,  at^nding  upon  a  woman  at  the  time 
of  her  delivery,  and  making  charges  for  such  his  attendance,  which  he  thereby 
acknowledges  to  have  b^en  paid,  are  evidence  of  the  time  of  the  birth  of  the 
son,  as  noted  in  those  entries  ?  That  the  books  would  be  evidence  in  them- 
selves, as  recording  this  event  of  the  birth  and  other  similar  events  in  the 
course  of  his  attendance  on  his  patients,  at  the  several  times  when  they  took 
place,  I  am  by.no  means  prepared  to  say.  Nor  is  my  opinion  in  this  case 
formed  with  reference  to  the  declarations  of  parents,  &c.  received  in  evidence, 
«s  to  the  birth  or  time  of  the  birth  of  their  children.  But  I  think  the  evidence 
here  was  pifop^rly  admitted,  upon  the  broad  principle  on  which  receivers' 
books  have  been  admitted  ;  namely,  that  the  entry  made  was  in  prejudice  of 
the  iparty  making  it.  In  the  case  of  the  receiver,  he  charges  himself  to  ac- 
count for  so  much  to  his  employer.  In  this  case,  the  party  repelled  by  his 
€ntry  a  claim  which  he  would  otherwise  have  had  upon  the  otner  for  work 
performed,  and  medicines  furnished  to  the  wife :  and  the  period  of  her  delivery 
is  the  tame  for  which  the  former  charge  is  made  ,*  the  date  of  which  is  the  22a 
of.  Aprils  when,  it  appears  by  other  evidence,  that  the  man-midwife  was  in 
fact  attending  at  the  house  of  Wm.  Fowden.  If  this  entry  had  been  produced 
when  the  party  was  making  a  claim  for  his  attendance,  it  would  have  been 
evidence  against  him,  that  his  claim  was  satisfied.  It  is  idle,  to  say,  that  the 
word  paid  only  shall  be  admitted  in   evidence  without  the  context,  which 
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explains  to  what  it  refers ;  we  must  therefore  look  to  the  rest  of  the  entry, 
to  see  what  the  demand  was,  which  he  thereby  admitted  to  be  dis- 
charged. By  the  reference  to  the  ledger,  the  entry  there  is  virtually 
incorporated  with  and  made  a  part  of  the  other  entry,  of  which  it  is 
explanatory.  So  far,  therefore,  the  case  of  Warren  ▼.  Greenville,  if  it  be 
law,  is  an  authority  in  point  to  the  present  case.  But  it  is  supposed,  that  after 
the  evidence  of  the  solicitor's  book  there  had  been  received,  the  Court  had  re- 
pented of  their  decision,  and  put  the  case  to  the  jury  entirely  on  the  presump- 
tion of  a  surrender  from  length  of  time.  But  how  does  that  appear,  either  upon 
the  report  in  Strange,  or  by  what  fell  from  Lord  Mansfield  in  the  case  in  Bur- 
row,  Warren  v.  Greenttdle  was  decided  in  the  year  1740,  about  40  years  afteri 
the  time  when  it. was  insisted  that  the  surrender  should  be  presumed  to  have 
been  made.  And  to  fortify: that  presumption,  the  report  says,  that  the  defend- 
ant ofiered  the  attorney'^  debt-book  in  evidence,  containing  charges  for  draw- 
ing and  engrossing  the  surrender,  which  it  appeared  by  the  book  were  paid. 
This  evidence  was  objected  to,  but  allowed  by  the  Court,  who  thought  it  ma- 
terial, upon  the  inquiry  into  the  reasonbleness  of  presuming  a  surrender,  and 
not  to  be  suspected  to  be  done  for  this  purpose.  The  entries  were  read  ac- 
cordingly. But  the  Court  afterwards  declared  '*  that  without  that  circumstance 
they  would  have  presumed  a  surrender;  and  desired  it  might  be  noticed 
that. they  did  not  reauire  any  evidence  to  fortify  the  presumption  after  such  a 
length  of  time."  Now,  whnt  is  the  fair  inference  to  be  collected  from  that  re- 
port ?  not  that  the  Court  doubted  at  all  whether  the  evidence  of  the  entries 
in  the  book  had  been  properly  received^:  but  that  they  were  afraid  that  by 
fortifying  and  butressing  up,  by  this  further  evidence,  a  presumption  so  strong 
from  the  mere  lapse  of  time  they  might  be  supposed  to  have  weakened 
that  presumption;  which  they  wished  to  guard  against.  And  this  is  in 
substance  the  account  which  Lord  Mansfield  himself  gives  of  that  decision  in 
the  case  in  Burrow.  But  he  also  states  that  the  point  of  evidence  was  strong- 
ly litigated  :  which  shews  that  it  did  not  pass  without  much  discussion  and 
consideration  :  and  his  account  of  the  fact  there  given  in  evidence,  so  far  from 
shewing  the  report  to  be  incorrect,  is  a  strong  confirmation  of  it  in  the  mate- 
rial circumstance.  Here  it  appears  distinctly  from  other  evidence  that  there 
was  the  work  done  for  which  the  charge  was  made :  for  the  man-midwife  was 
sent  for  by  the  father,  and  he  attended  at  the  house  on  the  day  when  the  moth- 
er was  delivered  :  and  the  discharge  in  the  book,  in  his  own  hand-writing,  re- 
pels the  claim  which  he  would  otherwise  have  had  against  the  father  from  the 
rest  of  the  evidence  as  it  now  appears.  Therefore  the  entry  made  by  the 
party  was  to  his  own  immediate  prejudice,  when  he  bad  not  Only  no  interest 
to  make  it,  if  it  were  not  true,  but  he  had  an  interest  the  other  way,  not  to 
discharge  a  claim  which  it  appears  from  other  evidence  that  he  had.  Ths  ev- 
idence, therefore,  in  this  case  was  properly  received,  as  well  upon  the  authori- 
ty of  the  case  of  Warren  v.  Greenville  as  upon  principle. 

Gbose,  J.  General  rules  of  evidence  are  of  the  greatest  consequence  ;  for 
either  admitting  evidence  of  a  fact  when  it  should  be  excluded,  or  rejecting  it 
when  it  ought  to  be  admitted,  would  shake  the  security  of  all  property.  The 
right  decision,  therefore,  of  every  case  of  this  sort  is  of  great  importance.  But 
it  is  very  difficult  soinetimes  to  distinguish  the  nice  shades  of  difference  be- 
tween cases  of  this  description  ;  and  therefore  I  am  always  glad  to  find  an 
express  authority  on  which  I  can  set  my  foot.  The  case  of  Warren  d.  TfeM 
V.  GreenviUe  is  of  that  sort  which  ought  not  now  to  be  called  in  doubt,  having 
been  confirmed  in  the  subsequent  case  by  Lord  Mansfidd,  and  since  that  again 
by  this  Court.  Relying,  therefore,  upon  that  authority,  which  applies  most 
strongly  to  this  case,  I  think  the  evidence  was  rightly  admitted.  And  even 
without  the  entries,  I  think  there  was  evidence  sufficient  to  find  the  verdict 
which  has  been  given,  though  those  entries  put  the  matter  out  of  all  ques- 
tion. 
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Lb  Blanc,  J.  On  inqairing  into  the  truth  of  facts  which  happened  a 
long  time  ago,  the  Courts  hare  varied  from  the  strict  rules  of  evidence  appli- 
cable  to  facts  of  the  same  description  happening  in  modem  times,  becaose  of 
the  difficulty  or  impossibility  by  lapse  of  time  of  proving  those  faets  in  the 
ordinary  way  by  living  witnesses.  On  this  ground,  hearsay  and  repulation 
(which  latter  is  no  other  than  the  hearsay  of  those  who  may  be  supposed  to 
hfl^ve  been  acquainted  with  the  fact  handed  down  from  one  to  another,)  have 
been  admitted  as  evidence  in  particular  cases.  On  that  principle  stands  the 
evidence  in  'Cases  of  pedigree,  of  declarations  of  the  family  who  are  dead,  or 
of  monumental  inscriptions,  or  of  entries  made  by  them  in  family  bibles.  The 
like,  evidence  has  b^en  admitted  in  other  cases,  where  the  Court  were  satis- 
fied that  the  person  whose  written  entry  or  hearsay  was  ofiered  in  evidence 
had  no  interest  in  falsifying  the  fact,  but  on  the  contrary  had  an  interest 
against  his  declaration  or  written  entry  ;  as  in  the  case  of  receiver's  books. 
I  do  not  mean  to  give  any  opinion  as  to  the  mere  declarations  or  written  en- 
tries of  a  midwife  who  is  dead,  respecting  the  time  of  a  person's  birth,  being 
made  of  a  matter  peculiarly  within  the  knowledge  of  such  a  person :  it  is  not . 
necessary  now  to  determine  that  question ;  but  I  would  not  be  bound  at  pres- 
ent to  say  that  they  are  not  in  evidence.  But  here  the  entries  were  made  by 
a  person  who,  so  far  from  having  any  interest  to  make  them,  bad  an  interest 
the  other  way ;  and  such  entries  against  the  interest  of  the  party  making 
them  are  clearly  evidence  of  the  fact  stated,  on  the  authority  of  the  case  of 
Warren  t.  Greenville^  and  of  all  those  cases  where  the  books  of  receivers 
have  been  admitted.  I  understand  the  expressions  used  by  Sir  John  Strange^ 
in  his  report  of  that  case,  very  differently  from  what  they  have  been  argued 
to  mean.  There  was  a  presumption  there  of  a  surrender  from  thejpircum- 
stances  of  the  case,  and  from  length  of  time ;  and  besides  that  presumption  so 
arising,  there  was  a  confirmation  of  it  by  the  entry  in  question.  The  Court  only 
said,  uat  there  was  sufficient  to  presume  the  surrender,  without  the  evidence 
of  the  entry ;  but  not  that  they  nad  any  doubt  that  the  entry  was  evidence. 
And  .this  account  of  it  is,  I  think,  confirmed  by  Lord  Mansfield  in  the  case  in 
Burrow;  who  says,  that  the  point  was  notich  debated,  and  explains  the  obser- 
vation made  by  Sir  John  Strange  at  the  conclusion  of  his  report.  Then  I 
cannot  distinguish  this  from  the  case  of  Warren  v.  Chreenmlley  nor  from  those 
of  receivers'  accounts,  nor  from  Roe  d.  Bruney,  Bawlins*  The  reasons  giv- 
en for  admitting  the  evidence  in  the  latter  case  apply  also  to  the  present,  though 
I  think  in  a  much  stronger  degree.  And  I  cannot  agree  to  distinguish-  the 
entry  from  the  ledger  in  favour  of  the  objection ;  for  in  the  ledger,  in  which 
Hewitt  discharges  his  claim,  the  date  is  mentioned  ;  but  at  any  rate  that  is  not 
weakened  by  its  correspondence  with  the  other  entry. 

Baylet,  j.  This  was  no  officious  entry  made  by  one  who  had  no  concern 
in  the  transaction :  he  had  no  interest  in  makinff  it :  and  as  he  thereby^  dis- 
charged an  individual  against  whom  he  would  otherwise  have  had  a  claim,  I 
think  the  entry  was  evidence  by  all  the  authorities.  There  were  two  entries 
read,  the  one  following  the  other,  without  any  intervening  date  ;  the  first  of 
these,  relating  to  Fallmn,  is  dated  the  22d  of  AprU  1768 ;  and  this  is  marked 
as  paid :  the  next,  as  to  Fowden^  is  not  stated  there  to  be  paid ;  but  it  refers 
to  a  particular  page  in  the  led^r,  where  the  charge  against  Fotoden  is  made, 
including  items,  one  of  which  is  for  delivering  his  wife^  corresponding  in  date 
with  the  former  entry ;  and  there  he  states  himself  to  have  been  paid  for  bis 
work  and  medicines.  Therefore,  if  he  had  brought  an  action  for  his  work, 
and  had  receivted  notice  to  produce  his  books,  this  entry  would  have  discharg- 
ed the  father.  Now,  all  the  cases  agree,  that  a  written  entry,  by  which  a  man 
discharges  another  pf  a  claim  which  he  had  against  him,  or  charges  himself 
with  a  debt  to  another,  is  evidence  of  the  fact  which  he  so  admits  against  himself, 
there  being  no  interest  of  his  own  to  advance  by  such  entry.  In  Outram  v.  Mors- 
toood  the  entry  made  was  for  the  party's  own  interest  who  made  it ;  for  he  en* 
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tefed  the  receipt  of  rent  from  another  person ;  therefore,  if  that  bad  been  en-* 
dence  for  him,  or  for  those  claiming  under  him,  ir  would  have  been  furnishing 
evidence  for  himself  of  a  right  to  the  estate.  But  the  principle  to  be  drawn 
from  all  the  cases,  beginning  with  TTorrewv.  GremtilU  down  to  Boe  r.  Raw» 
Um,  is  that  if  a  person  havepeculiar  means  of  knowing  a  fact,  and  make  a 
declaration  of  that  faet,  which  is  against  his  interest,  it  is  clearly  evidence  af- 
ter  his  death,  if  he  could  have  been  examined  to  it  in  his  lifetime.  And  that 
principle  has  been  constantly  acted  upon  in  the  case  of  receivers'  accounts. 

Rule  discharged. 


Horwood  and  Another,  Executors  of  Coare  r.  Underbill. 

10  Bait,  128.    Jnlyl,  1808. 

The  grantor  of  an  annoity  and  bia  aoretiea  baYing  giren  their  jolot  and  several  bond,  where* 
by  thej  bound  tbomseWei,  their  A«irt,  exeeatora,and  admiiiiatratora,  to  aecnre  the  aonai- 
tj,  a  OMmorial  aUtiag  generally,  that  they  Itcamt  bound  to  the  grantee,  Ite.,  thoogh  il 
OMy  he  good,  withoat  lUtiog  that  they  became  jointly  and  ttoitallyt  bound,  aa  not  be- 
ing ineonaiatent  with  the  eitent  of  their  obligation;  vet  is  bad,  for  the  omiaaion  of  gtaliag 
the  extent  of  the  aecnrity  in  respect  to  their  luirt;  these  not  bemg  boond  aa  penonal  rep- 
resentativea  are,  without  being  named. 

IN  debt  on  bond,  made  to  the  testator  on  the  24th  of  December  1796,  for 
280M.  the  bond  and  condition  were. set  out  upon  oyer,  by  which  it  appeared, 
that  the  defendant  and  oihers  jointly  and  severally  bound  themselves,  and 
their,  and  each  of  their  "  Aetri,  executors,  and  administrators,"  in  the  penal 
sum  of  28002.,  conditioned  to  secure  to  the  testator  an  annuity  of  1661.  llf. 
Id,  during  the  life  of  the  longest  liver  of  the  obligors,  in  consideration  of 
1400Z.  to  them  paid :  and  then  the  defendant  pleaded,  amongst  other  pleas, 
24ly9  That  no  memorial  of  the  bond  was  inrolled  in  Chancery,  pursuant  to 
the  Stat  17  Geo.  3.  c.  26.  2dly,  That  a  memorial  of  the  bond  was  inrolled 
by  the  testator  on  the  7th  of  January  1797,  wfai^h  memorial  was  set  out  in 
the  plea,  wherein.it  is  only  stated,  that  the  obligors  became  bound  to  the  tes- 
tator in  2800L,  conditioned  for  payment  by  them,  or  any  of  them,  or  any  of 
their  heirs,  executors,  or  administrators  to  the  testator,  of  the  annuity,  &c. 
without  stating  that  they  hound  themselves  ^^  jointly  and^  siveraUy^  and  their 
and  each  of  their  hurs^  executors,  and  administrdtors :"  and  that  no  other 
memorial  of  the  bond  was  inrolled..  The  same  question  was  raised  by  the 
16th  plea,  which  stated  that  the  defendant  ought  not  to  be  chared,  &c.  be* 
cause  for  better  securing  the  annuity  in  the  condition  of  the  bond  m  suit  men* 
tinned,  P.  GibUtt^  by  his  bond  of  the  same  date,  became  bound  to  the  testator 
in  2600/.,  for  which  he  bound  himself,  '*  his  heirs,  executors,  and  administra- 
tors ;'*  and  that  the  testator  qaused  a  memorial  of  that  bond  to  he  inrolled ; 
which  does  not  state  that  P.  G.  thereby  bound  his  *' heirs,  executors,  or  ad- 
ministrators." The  replication  to^he  2d  plea  alleged,  that  a  memorial  of  the 
bond,  such  as  is  set  forlh  in  the  3d  plea,  was  inrolled  in  time,  pursuant  to  the 
statute:  and  demurred  geneijaily  to  the  3d  and  15th  pleas.  And  the  defend- 
ant by  his  rejoinder  demurred  generally  to  the  replication  to  the  2d  plea. 

Holroyd,  for.  the  plaintiff,  after  ob^rviog  that  this  case  arose  out  of  the 
same  transaction  and  securities,  which  had  come  before  the  Court  in  Coare 
V.  GMe$tt(a) ;  contended,  1st,  that  it  was  no  objection  to  the  memorial,  that 
it  only  stated  that  the  obligors  becawi  bound  to  the  testator,  when  it  appeared 
that  they  were  jointly  and  severally  bound  ;  for  stating  that  they  were  bound, 
generally,  does'  not  exclude  the  fact  of  their  being  jointly  and  severally 
hound.  Nor  was  this  held  to  be  any  objection  in  the  former  case;  for  the 
Court  there  were  of  opinion,  that  taking  the  whole  of  the  memorial'  together, 

■■*—"—■    ■■   ■ ,■■■    ■    ■■   ■■  ■'" _— —  . 
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though  it  was  at  first  stated  generally,  as  here ;  yet  it  appeared  by  the  recital 
of  a  subsequeni  bond  in  the  memoTial,  that  the  pond  in  question  was  a  joint 
and  several  bond ;  and  therefore  there  was  no  inconsistency,  nor  any  untrue 
statement  in  that  memorial ;  as  in  another  case  there  cited  of  WtUey  v.  Caw 
thome,  1  East,  308,  where  the  memorial  having  stated  that  the  obligors  were 
severally  bound,  whereas  they  were  bound  jointly  as  well  as  uiferallyt  the 
miiance  was  held  to  be  fatal.  The  annuity  act,  17  Geo.  3.  c.  26,  does  not 
sequire  this  particularity.  [£nox,  contra,  said  he  did  not  mean  to  insist  on 
this  objection  ;  to  which  The  Court  assented.]  Then,  2dly,  It  was  not  nec- 
essary to  state  in  the  memorial  that  the  obligor  bound  his  heirs  as  well  as 
himself.  It  certainly  was  not  necessary  to  state  that  he  bound  his  executors 
ant  adrmmttrators  i  because  having  bound  himself,  the  law  would  of  course 
bind  them.  And  though  heirs  would  not  be  bound  unless  named ;  yet  the 
annuity  act  does  not  require  that  they  should  be  named.  The  first  clause 
only  requires  that  the  memorial  shall  contain  the  date  of  the  bond,  &c.  and 
the  name  of  all  the  parties^  &c. ;  which  could  not  be  meant  to  include  hfiirs^ 
i|S  these  must  be  uncertain  at  the  time;  but  roust  be  intended  of  the  grantors 
and  grantees,  &c.  [Lord  EUenborough,  G.  J.  The  defendant's  argument 
wilt  be,  that  this  is  an  improper  description  of  the  instrument  assuring  the 
annuity.]  The  act  sets  forth  the  particular  parts  of  the  instrument,  which  it 
requires  to  be  stated,  in  which  heirs  are  not  included,  unless  they  fall  under 
the  description  of  parties.  Many  of  the  objections  taken  in  OCaUaghan  and 
IngUbyj  9  East,  135,  and  Mouys  ▼.  Leake,  S  Term  Rep.  411,  were  answered 
by  the  Court  saying  that  the  act  did  not  require  the  several  matters  suggest* 
ed  to  be  inserted  in  the  memorial,  though  certainly  forming  parts  of  the  des- 
cription of  the  instrument.  And  where  objections  of  this  soft  have  prevail- 
ed in  other  cases,  they  .have  been  where  trusts,  omitted,  qualified  and  altered 
those  which  were  stated  in  the  memorial. 

£inoz,  contra.  The  object  oi  the  annuity  act  was  to  require  the  real  trans- 
faction  between  the  parties  to  be  stated  in  substance  in'  the  memorial ;  which 
has  not  been  done  here.  The  not  naming  the  executors  and  administratort 
of  the  obligor,  though  not  a  literal,  is  yet  a  substantial  compliance  with  the 
act,  because  the  law  binds  them ;  but  the  heir  not  being  bound,  unless  eitpress- 
1^  named,  Crosseing  v.  Honor,  1  Vern.  180,  aud  though  in  fact  named,  not  be- 
ing noticed  in  the  memorial ;  the  rtral  transaction  is  not  express^ed :  the  true  con- 
sideration does  not  appear  in  the  memorial,  because  it  states  a  security  of  less 
value  than  that  which  was  bargained  for.  The  heir,  when  named,  qua  heir,  is  a 
party,  though  the  person  may  not  be  known  at  the  time ;  but  that  is  not  nec- 
essary, because  it  is  in  his  quality  of  heir  only,  that  he  can  thereafter  be  liable. 
In  Hart  v.  Lovelace^  6  Term  Rep.  417,  it  was  held  not  enough  to  state  that 
110  the  instruments  were  attested  by  A.,  B,,  C,  Jcc.  or  one  of  them  ;  without 
shewing  the  names  of  the  respective  witnesses  to  the  respective  instruments. 
And  in  Willey  v.  Cawthome,  1  East,  400,  Lord  Kenyan,  in  reasoning  on  the 
objection  which  there  prevailed,  namely,  that  the  obligors  were  only  stated  to 
be  severally,  instead  of  jointly  and  severally  bound,  "  the  memorial  does  not 
truly  describe  the  security  as  to  the  exterU  of  it :"  and  th«'  omission  of  the 
remedy  here  against  the  heirs  is  more  important  than  the  slip  in  that  case. 

Holroyd,  in  "reply,  was  asked  by  Lord  Ellenbordugh  what  be  meant  to  ar- 
gue would  be  a  sufficient  description  of  abend ;  whether  it  would  be  suffi- 
cient to  say  that  a  bondoi  such  a  date  vras  given  by  the  party :  whether  it 
can  be  said  to  be  a  sufficient  description  of  it,  unless  it  be  stated  who  are 
bound?  To  which  he  answered,  that  the  obligor  is,  properly  speaking,  the 
only  person  who  is  bound :  the  heir^  though  named,  is  only  bound  in  respect 
of're&l  assets  by  descent :  it  is  the  property,  thertfore,  ana  not  the  person  of 
the  heir  which  is  bound.  But  it  is  sufficient  that  die  act  does  not  require  this 
to  be  stated  :  nor  is  there  any  reason  for  extending  the  words  of  it  in  this  in- 
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stance ;  because  no  information  is  conveyed,  which  would  not  be  presumed 
without  it 

Lord  Ellenborough,  C.  J.  If  this  were  ret  integra,  I  should  have  great 
douk  whether  full  effect  ought  not  to  be  given  to  Mr.  Holroy^s  argument, 
that  il  is  sufficient  to  state  in  the  memorial  those  things  only  which  the  act 
of  iNirliament  expressly  requires :  but  we  are  now  call^  upon  to  decide!  this 
case  after  a  series  of  decisions  have  imposed  a  line  o(  construction  upon  us, 
which,  with  security  to  other  parties,  whose  rights  have  been  thereby  affected, 
we  cannot  safely  recede  from.  The  act  reauires  that  a  memorial  of  every 
bend^  &c.  shouldf  be  inroUed  ;  what  then  will  satisfy  those  words  I  Unless 
they  have  some  meaning,  it  would  not  be  necessary  to  set  forth  the  penalty 
of  the  bondf  whether  it  created  a  charge  of  lOOZ.  or  of  1000/. ;  for  the  act  does 
not  proceed  to  make  mention  of  the  penalty  amongst  the  enumerated  circum- 
stances expressly  required  to  be  stated.  If  then  the  memorial  must  contain  a 
description  of  the  several  instruments  assuring  the  annuity  beyond  the  express 
letter  of  the  act,  as  thQ  cases  upon  it  have  in  several  mstances  decided,  it 
seems  also  material  to  state  who  are  bound  by  the  bond,  and  whether  the  ob- 
lig;or  has  bound  his  heirs^  who  can  only  be  bound  if  named  i  and  if  they  be 
named  in  the  bond  and  not  in  the  memorial,  how  can  the  memorial  be  said  to 
describe  truly  the  extent  of  the  securUy ;  which  was  considered  to  be  neces- 
sary  by  Lord  Kenyan  in  the  case  of  WUey  v.  Cawthome.  And  it  is  not  suf- 
ficient to  say  ihat  the  effect  of  such  a  bond  is  to  bind  the  property  %i  the  obli- 
gor in  the  hands  of  the  heir,  and  not  the  person  of  the  heir ;  for  the  heir  him- 
self is  bound  in  respect  of  die  property.  Nor  can  I  adopt  the  argument  that 
it  was  unnecessary  for  the  memorial  to  state  this,  because  of  the  probability 
that  the  heirs 'should  be  bound.  For  if  the  extent  of  the  security  b«  required 
to  be  suited,  it  ought  not  to  be  left  to  conjecture,  however  probable.  Founding 
myself,  therefore,  rather  upon  the  authorities  construing  this  act,  than  upon 
the  more  literal  construction  which  I  should  have  been  inclined. to  put  upon  it 
in -the  first  instance,  I  think  this  memorial  is  defective  for  want  of  stating  that 
the  ftnrt  of  the  obligors  were  .bound  by  their  bond. 

Lb  Blanc,  J.{a). '  The  only  question  now  made  arises  on  the  memorial 
stating  that  the  obligors  became  bound,  without  statin?  that  they  bound  their 
keirs^  executors,  &c.'  And  this  omission  affects  as  well  the- bond  of  the  prin- 
cipal as  of  the  sureties.  The  other  objection  as  to  its  being  only  stated  that 
they  became  bound,  generally,  without  stating  thf^t  they  were  jointly  and  sev 
ertUly  bound,  has  b^n  properly  given  up,  after  the  case  of  Coare  v.  Giblett, 
With  respect  to  the  principal  objection,  it  is  said  to  be  only  necessary  to  inrol 
a  security  or  assurance  for  an  annuity  in  those  particulars  which  are  expressly 
required  by  the  act.  But  that  is  certainly  too  limited  a  construction ;  because 
it  would  not  then  be  necessary,  as  it  is  not  expressly  required  by  the  act,  to 
describe  the  extent  of  the  security  or  assurance,  whether  for  a  greater  or  less 
amount ;  and  yet  that  must  have  been  intended.  By  the  same  rule,  it  would 
be  sufficient  to  state  the  bond,  without  stating  the  condition  of  it,  if  it  had  one ; 
though  the  extent  of  the  security  would  depend  mainly  upon  that.  And  so 
there  is  a  great  difference,  as  to  the  extent  of  the  security,  whether  or  not  the 
obligor  bound  his  heirs.  In  -the  case  of  Mouys  v.  Leake  and  Jonesi  which 
has  been  insisted  on,  Leake,  the  grantor  of  the  annuity,  had  given  the  security 
of  a  rent-charge  out  of  his  benefice,  and  had  also  covenanted  to  pay  the  annu- 
ity ;  and  JoTtes^  the  surety,  had  also  given  his  personal  covenant  to  pay  the 
annuity  on  LeaJuh  default ;  and  the  memorial  had  stated  the  covenant  by 
Jonei,  but  not  the  personal  covenant  of  Ltake :  and  Lord  Kenyon  held  it  suf- 
ficient to  state  Leake  as  the  grantor  of  the  annuity,  without*  stating  his  cove- 
nant to  pay  it  ;*  because  it  was  not  necessary  to  state  all  the  covenants  in  a 
deed,  tmless  they  modified  the  grant  itself.    That  authority,  therefore,  will 

(a)  Oroif ,  J.  wu  abseat 
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not  help  the  argameat.  Qut  the  cuse  which  priocipalty  bears  upon  ibit  ia 
Willey  V.  Cawthome,  where  tLJoiTU  and  several  bond  was  stated  in  the  memo* 
rial  as  a  several  bond  only,  which  was  held  ill :  and  both  Lord  £enytm  and 
Mr.  Justice  Lawrenu  considered,  that  the  extent  of  the  secnrity,  and  the  na- 
ture of  the  remedy,  which  the  grantee  would  have  to  recover  the  annuity, 
were  material  to  be  stated  truly ;  and  that  as  the  security  and  the  remedy 
were  different  in  the  case  of  a  joint  and  of  a  several  bond,  the  statement  given 
of  the  extent  of  the  security  in  the  memorial  was  not  correct.  So  here,  it 
makes  a  great  difference  whether  the  security  be  given  in  such  a  form  a  will 
bind  the  obligor,  in  respect  of  his  real  property,  during  his  life  only,  or  whe- 
ther it  would  extend  to  bind  his  heirs  after  his  decease  to  the  whole  extent  of 
it ;  and  it  is  not  correct  to  state  the  secuiity  as  binding  him  only  and  his  per* 
sonal  representatives,  when  in  truth  it  is  more  extensive. 

Batlsy,  J.  having  been  before  concerned  as  counsel  in  the  cause,  declined 
giving  any  opinion  upon  it. 

Judgment  for  the  Defendant. 


The  Mayor,  &c.  of  Congleton  v.  Pattison  and  Another. 

10  Eatt,  180.    July  1, 1808. 

Ia  a  feaaa  of  groond,  with  liberty  to  make  a  water-coone  and  erect  a  aaiU,  tbe  \tmt%  eove- 
nvnted  for  bimfelf, .  bii  ezecatora,  ikc.  and  a$»igni.  Dot  to  hire  peraona  to  work  in  the  laiU 
wfio  wore  aettled  in  other  parithes,  witboot  a  parish  certificate  :  held  that  thu  covenant  did 
■ot  mn  with  tbe  hnd,  or  bind  tbe  aiaigaee  or  tbe  Jeaaee.  ' 

THE!  plaiatiflfs  declared  in  covenant  upon  an  indeature,  made  the  S3d  JV«» 
vernier,  1752,  ^herehy  they  demised  to  John  Clayton  a  piece  of  ground  in 
Congleton  called  the  Byfiaty  and  a  certain  slip  of  land/  through  which  a  wa- 
tercourse was  intended  to  be  made,  with  liberty  for  making  and  repairing  the 
same,  and  with  liberty  (or  ClayUm,  his  executors,  administrators,  or  assigns,  to 
erect  in  the  Btifiat  a  ailk  mill,  &c.  hahenium^  the  said  piece  of  ground  and 
premises,  &c.  to  Clayton^  his  executors,  administrators,  and  assigns,  for  30O 
years  from  tbe  date  of  the  indenture  ;  yielding  and  ipaying,  as  therein  men* 
tioned.  And  Clayton  covenanted  for  himself,  his  executors,  administrators, 
and  assigns,  with  the  corporation,  that  he,  his  executors,  isc.  would  at  all 
times  during  the  term,  before*  any  person  should  be  received  as  servants,  work- 
men, or  apprentices,  in  such  silk  mill,  give  notice  of  their  names  to  the  town 
clerk  of  the  borough  for  the.  time  being  ;  and  if  he  should  immediately  give 
satisfactory  information  to  Claytony  his  executors,  &e.  or  to  the  then  owner 
or  occupier  of  the  silk  mill,  that  any  of  the  persons  in  such  notice  were  legally 
settled  m  any  other  parish,  or  township,  and  not  in  Congleton^  then  they  should 
not  be^  received  to  work  iQ  the  business  of  such  silk  mill,  before  a  certificate 
of  the  settlement  of  such  person  under  the  staL  8  and  9  W.  3.  c.  30,  should 
be  giveo  to  Congleton.  The  declaration  then  stated  tne  entry  of  J,  Clayton^ 
and  the  building  of  the  silk  mill ;  and  that  on  the  Ist  of  January,  1790,  ajl 
tbe  estate  and  interest,  &c.  of  J.  Clayton  in  the  premises  duly  came  to  and 
Tested  in  the  defendants  by  assignment,  by  virtue  of  which  they  entered  and 
were  possessed,  &c. :  and  then  assigned  as  a  breach,  tbat  after  the  defendants 
became  so  possessed,  and  while  they  were  working  the  silk  mill,  and  during 
the  continuance  of  the* term.,  they  received  divers  persons  as  servants,  work« 
men  and  apprentices  to  worlc  in.  the  said  mill,  without  giving  the  previous  no- 
tice before  mentioned  to  the  town-clerk  of  Congleton,  and  that  the  persona 
so  received  worked  in  the  said  mill  without  any  such  notice,  and  that  they  had 
not  previously  gained  any  settlement  in  Congleton;  by  reason  of  whicb  the 
township  of  Congleton  had  become  liable  to  relieve  them  and  their  families, 
and  had  expended  a  large  sum,  ia  the  samst  and  continued  liable  to  the  burden. 
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tfcc,  ;  and  that  the  plaiotifis  had  also  incurred  great  expense  in  the  premises, 
and  their  estates  and  property  in  the  township  had  heen  lessened  in  value* 

The  defendants,  after  craving  oyer  o^  the  indenture,  by  which  it  appeared 
further/  that  the  term  was  granted  by  the  corporation  in  consideration  of 
80Z.  paid,  and  of  a  nominal  yearly  rent;  demurred  generally  to  the  decU* 
ration.  ; 

lAtthdah^  in  support  of  the  demurrer,  argued  that  this  was  not  a  covenant 
which  run  with  the  land,  and  therefore  could  not  bind  the,  defendants  as  as* 
signees  of  the  term.  To  make  a  covenant  run  with  the  lajul  it  must  appear 
that  the  performance  or  non-perfgnnance  of  it  will  afTect  the  thing  demised  : 
but  this  is  a  collateral  covenant  not  to  introduce  foreign  poor  into  the  town* 
ship,  and  does  not  at  all  afiect  the  working  of  the  mill  or  the  premise0  demis- 
ed. Neither  can  it  afifecl  the  corporation  as  the  reversioner;  for  if  anv  addi- 
tional burden  were  brought  upon  the  township  by  such  new  settled  inhanitaDts, 
the  lessee  or  occupiers  must  bear  it.  The  covenant  amounts  to  no  more  than 
an  undertaking  to  indemnify  the  landlord  from  the  ezpence  of  foreign  poor; 
and  is  the  same  as  if  the  lessee  had  covenanted  to  pay  so  much  annually  to 
the  churchwardens  and  overseers  for  the  use  of  the  poor  ;  which  iti  Mayo  t. 
Puckhurd,  Cro.  Jac.  438,  was  held  to  be  a  collateral  personal  covenant.  It 
does  not  appear  but  that  at  the  end  of  the  term  the  number  of  poor  persons  in 
Congleton  may  be  diminished,  notwithstatiding  a  temporary  increase  foor  the 
present ;  or  supposing  the  population  there  should  then  be  greater ;  yet  there 
may  be  a  co^esponding  increase  in  the  value  of  the  lands,  from  the  greater, 
demand  for  the  produce.  Besides  which,  the  question  is  blended  with  the  ge- 
neral policy  of  the  country,  which  may  be  afTected  by  stipulations  not  to  em* 
ploy  labourers  out^f  other  districts.  Spencer^s  case,  5  Kep.  16,  lays  down 
the  distinction  between  collateral  covenants  and  such  as  run  with  the  land : 
the  latter  must  be  such  as  afiect  the  demised  land  itself,  and  not  merely  the 
collateral  interest  of  the  lessor  i  and  this  was  recognized  in  Baily  v.  Welh^ 
3  Wils.  25,.  and  Wilmot]s  Rep.  341 ;  though  there  the  covenant  by  a  lessee 
of  tithes,  not  to  let  any  of  the  farmers  of  the  parish  have  any  pari  of  the  tithes, 
was  held  to  run  with  the  tithes  and.  bind  the  assigneow  In  Tat€m  v.  Chap- 
lin^  2  H.  Blac.  133,  a  covenant  by  the  lessee,  to  reside  constantly  on  the  de- 
mised premises,  was  held  to  bind  the  assignee,  though  not  named  :  but  that 
afTected  Uie  mode  of  occupying  the  land.  And  in  Brewster  r.  Klidiiui  Ld» 
Ray.  322,  Lord  HoU  held,  tnat  a  covenant  by  tenant  in  fee,  who  granted  a  rent 
charade  out  of  lands,  to  pay  it  without  reduction,  for  himself  and  his  heirs, 
would  hot  bind  his  assignee.  So  Co.  Litt.  215  b.  commenting  on  the  stat.  32 
H.  8.  c  34.  enabling  grantees  of  reversions  to  re-enter  on  condition  brokeo 
by  noa-paymeat  of  rent,  doing  waste,  or  other  forfeiture,  confines  it  to  such 
conditions  as  ara  incident  to  the  reversion,  as  rent,  reparations,  &c.  and  nut 
&  the  payment  of  any  sum  in  gross. 

Bichurdson^  contra.  The  gtiantum  of  interest  cannot  vary  the  question,  if 
the  covenant  in  any  respect  affect  the  land.  Neither  is  it  material  to  enquire 
whjsther  the  breach  of  the  covenant  will  afiect  the  lord's  inten^st  at  the  present 
period,  if  it  may  afiect  the  land  at  the  end  of  the  term.  [Lord  EUenhor&ugh^ 
CI.  J.  Can  we  aee  with  certainty  that  the  increase  of  population  in  the  town- 
ship at  the  end  of  the  term,  supposing  that  to  be  the  consequence  of  the  de- 
fendant's acts,  will  prejudice  the  land,  or  afiect  the  value  of  toe  reversion  ?  It 
might  afiect  immediately  other  lands  of  the  corporation  in  the  township ;  but 
it  could  not  affect  the  interest  of  the  corporation  in  these  lands  during  the  term.] 
There  is  no  certainty  of  that  e&ct  beinff  produced,  but  there  is  a  reasonaUe 
probability  of  it ;  and  the  parties  themselves  have  so  considered  it  on  the  fhce 
of  the  deed.  There  is  no  certainty  of  prejudice  to  a  landlord  by  breach  of 
many  husbandry  covenants  during  the  term ;  but  if  the  parties  stipulate  for 
their  performance  upon  the  presumption  that  prejudice  may  ensue  from  the 
breacn  of  thism^  that  is  sufficient  to  sustain  the  action.  .•  The  case  of  BmUiy  v. 
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WeBSf  3  Wils.  25,  che4f  shews  that  the  prejadice  to  the  reversioner  need  not 
he  certain,  and  that  it  need  not  arise  during  the  term.  [Lord  EUenhoroughy 
C.  J.  There  the  covenant  affected  the  very  thing  demised  in  the  manner  in 
which  it  i^as  to  be  used :  the  breach  of  it  had  a  proximate  tendency  to  produce 
an  effect  permanently  injurious  to  the  landlord's  estate.  But  it  cannot  imme- 
diately affect  the  thing  demised,  whether  the  mill  is  to  be  worked  by  persons 
of  this  or  any  other  parish.  Suppose  the  covenant  had  been  only  to  employ 
freemen  of  the  corporation  in  the  mill,  would  that  have  run  with  the  land  as 
affecting  the  thing  demised  ?  The  covenant  may  be  said  to  regulate  the  mode 
of  enjo3rment  of  the  thing  demised.  By  throwing  a  greater  burden  of  poor 
upon  the  lessee  or  occupier  in  respect  to  the  land,  it  may  render  him  less  able 
to  pay  his  rent.  But  the  injury  to  the  reversioner  during  the  term  is  not  the 
principle  on  which  these  cases  have  proceeded.  In  Landoriy  and  other  great 
towna,  it  is  a  commoi^  restriction  in  leases  that  the  occupiers  shall  not  carry 
on  their  particular  trades,  Which  would  certainly  bind  an  assignee  :  and  yet  it 
cannot  be  said  to  be  any  immediate  prejudice  to  the  property  during  the  term, 
or  even  afterwards  in  many  instances :  on  the  contrary,  -tt  might  render  the 
estate  more  valuable  to  the  landlord  in  point  of  future  rent. 

LUtledale,  in  reply,  with  respect  to  covenants  against  exercising  particular 
trades  on  the  demised  premises,  they  may  run  -with  the  land,  because  they 
prescribe  a  particular  mode  of  enjoying  it ;  and  if  the  appearance  of  the  pre- 
mises were  any  way  altered  for  the  purpose,  it  would  be  waste,  as  altering  the 
evidence  of  identity  of  the  thing  demised.  The  same  ansv^er  will  apply  to 
covenants  regulating  the  course  of  husbandry.  The  termimay  end  before  the 
land  is  restored  to  its  original  or  covenanted  st&te,  or  the  influence  of  the  change 
may  continue  after  the  appearance  of  it  is  done  away.  But  the  covensuot  here 
csonnot  aSect  the  state,  dondition,  or  occupation  of  the  land,  even  during  the 
term  ;  and  it  cannot  be  told  whether,  at  the  end  of  the  term,  there  may  be 
more  poor  or  an  increased  rate,  ^r,  if  increased,  that  there  will  not  be  a  pro- 
portionable increase  in  the  value  of  the  land,  from  the  very  circumstance  of  an 
increased  popiMation. 

Lord  Ellenborough,  C.  J.  This  is  a  covenant  in  which  the  assignee  is 
specifically  named  ;  and  though  it  were  for  a  thing  tfot  in  esse  at  the  time,  yet 
being  specifically  named,  it  would  bind  him,  if  it  aflected  the  nature,  quality 
or  value  of^  the  thing  deri^ised,  indepehdently  of  collateral  circumstances  ;  or 
if  it  affected  the  mode  of.  enjoying  it.  But  this  covenant  does  not  afiect  the 
thinff  demised,  in  the  on^  way  or  the  other.  >^It  may  indeed  collaterally  affect 
the  lessors  as  to  other  lands  they  may  have  in  possession  in  the  same  parish, 
by  increasing  the  poor's  rate  upon  them  ;  but  it  cannot  aSect  them  even  collat- 
erally in  respect  of  the  demised  premisses  during  the  term.  How  then  can  it 
affect  the  nature,  qoality,  or  value  of  the  thing  demised  l)  Can  it  make  any 
difference  to  the  mills,  whether  they  are  worked  by  ^persons  of  one  parish  or 
another :  or  can  it  affect  the*  value  of  the  thing  at  the  end  of  the  term,  inde- 
pendently of  collateral  circumstances?  The  settling  an  additional  number  of 
persons  in  this  place  may  indeed,  by  means  6(  the  increased  population,  bring 
an  increased  burden  at  the  end  of  the  term  on  those  who  are  to  pay  the  rates : 
\ut  that  increase  of  population  may  also  be  an  increased  benefit  to  the  land 
owners,  as  it  has  happened  within  our  own  experience  in  many,  parts  of  this 
kingdom,  the  seats  of  mantifactures,  where  the  value  of  land  has,  in  conse- 
^ence,  risen  in  a  great  proportion.  3ut  the  covenant  in  question  Joes  not  af- 
fect the  thing  demised  immediately,  but  only,  if  at  jill,  in  respect  of  collateral 
cifcumstances  t  that  is  through  the  medium  of  an  increased  population,  and 
the  increased  expence  of  providing  for  them  on  the  one  hand,  with  the  in- 
creased value  of  the  lands  to  be  set  against  it  on  the  other  hand.  How  then 
does  it  affect  the  ol^ode  of  oi:cupation  ?  The  carrying  on  of  a  particular  trade 
on  «be  premises  may  be  m^  to  do  that ;  but  where  the  work  to  be  done  is  at 
all  ememia  the  same,  whether  it  be  done  by  workmen  from  one  parish  or  tfnoth* 
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eT»  canoot  afiect  the  mode  of  occapation.^^  The  covenant,' therefore,  not  direct* 
]y  affecting  the  nature,  quality,  or  value  of  the  thing  demised,  nor  the  mode 
of  occupying  it,  is  a  collateral  covenant,  which  will  not  bind  the  assignee  of 
the  term,  though  named ;  and  this  is  a  question,  with  the  assignee,  and  not 
with  the  original  lessee  who  entered  into  the  covenantor  In  the  case  of  Bally 
T.  Wells  the  covenant  mighi  afiect  the  thing  demised;  for  if  the  lessee  of  the 
tithes  suffered  any  of  the  farmers  of  the  parish  to  take  their  own  tithes,  such 
unioP  of  the  land  with  the  tithe  mi^ht  lay  a  foundation  for  claiming  a  modus^ 
which  might  afiect  the  future  value  of  the  tithes,  and  would  immediately  afiect 
the  occupation.  But  we  cannot  say  that  this  covenant  does  either :  and  there- 
fore it  does  not  run  with  the  land  so  as  to  bind  the  assignees. 

Ls  Blanc,  J.  (a).  This  covenant  does  not  appear  to  me  to  run  with  the 
land,  or  bind  the  assignee.  The  question  does  not  depend  upon  the  length  of 
the  lease,  or  whether  jthe  injury  to  the  lessor  is  to  take-  efi*ect  in  more  or  less 
time,  but  whether  the  thinff  covenanted  to  be  done  or  not  to  be  done  imme- 
diately afibets  the  land  itself,  or  the  mode  of  occupving  it.  But  here  it  is  on- 
ly by  collateral  circumstances  that  this  can  make  the  land  more  or  less  valua- 
ble. '  tt  can  no  otherwise  afiect  the  land  than  as  by  introducing  a  greater  num- 
ber of  persons  into  the  parish  who  were  not  before  settled  there,  and  byenaUing 
them  to  gain  settlements,  it  may  by  ))08sibility  hereafter  create  a  greater  number 
of  poor,  who  must  be  maintained  by  the  occupiers,  and  so  affect  them, :  but  this 
cannot  be  said  to  afiect  the  land  itself,  or  the  mode  of  cultivatiog  or  occupy- 
ing it.  It  is  no  morie  than  if  the  lessee  had  covenanted  that  he  would  not  em- 
ploy such  persons  in  any  other  house  within  the  parish  during  his  occupa- 
tion of  the  premises  in  question.  The  work  done  is  th^  same,  whether  by 
one  set  of  servants  or  another:  the  nature  of  the  property  is  not  varied  by  it; 
but  to  employ  persons  in  the  mill  who  were  not  before  settled  inhabitants  of 
ComgUton  may  create  a  speculation  whether  it  will  afiect  the  interests  of  the 
occupiers  there.  The  ground,  however,  on  which  I  distinguish  this  case  fVom 
others  is,  that  thia  is  not  a  covenant  which  afiects  the  land  itself,  or  the  mode 
of  its  occnpation. 

Batlbt,  J.  I  agree  that  it  is  not  material  to  consider  how  soon  the  act 
done,  which  was  covenanted  not  to  be  done,  may  afiect  the  land :  but  in  or- 
der to  bind  the  assignee  the  covenant  must  either  afiect  the  land  itself  during 
the  term,  such  as  those  which  regard  the  mode  of  occupation  ;  or  it  must  be 
such  as  perie,  and  not  merely  from  collateral  circumstances,  afiects  the  value 
of  the  land  at  the  end  of  the  term.*  Covenants  to  restrain  the  exercise  of  par- 
ticular trades  in  houses  fall  within  the  first  class  ;  they  affect  the  mo<fe  in 
which  property  is  to  be  enjoyed  during  the  term.  The  case  in  WUson  may 
rank  under  the  second  class ;  for  if  the  lessee  or  a  stranger  were  in  the.  actual 
occupation  of  the  tithes  during  the  term,  the  evidence  of  the  lessor's!  right  to 
them  would  ]be  continued,  and  therefore  the  estate  of  thereversioiier  would  be 
better  at  the  end  of  the  term.  But  here  the  state  of  the  premises  will  he  the 
same  at  the  end  of  the  term,  whether  the  parish  be  tnore  or  less  burdened 
with  poor.  I  agree  that  the  value  of  the  reversion  will  notl)e  so  ipnuch  if  the 
poor's  rate  on  the  land  be  increased  ;  but  that  burden  would  be  increased  by  a 
collateral  circumstance ;  and  where  the  value  of  the  reversion  is  only  altered 
by  collateral'  circumstances,  the  covenant  will  not  bind  the  assignee  of  the 
land.  As  in  the  instance  put  of  a  covenant  not  to  employ  foreigners  in  any 
other  mill  in  the  parish :  and  yet  the  value  of  the  reversion  would  be  affected 
in  the  same  manner  in  the  one  instahce  as  in  the  other.  Suppose  a  covenant 
by  the  lessee  to  make  a  communieation  by  water  from  the  oemised  premises 
through  other  person's  lands  to  another  place  to  facilitate  the  access  to  a  mar- 
ket, the  value,  of  the  reversion  would  be  materially  afiected  by  the  non-perfor- 
mance of  such  a  covenant ;  but  it  could  not  bind  the  assignee,  because  all  the 

(a)  GaoBB,  J.  wsf  sbsent. 
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cases  shew  that  the  assignee  is  not  bound  unless  the  thing  to  be  done  is  ujion 
the  land  detnised.  Therefore,  as  this  covenant  does  not  afllect  the  occopation 
of  the  land,  nor  alter  the  actual  state  of  the  property  from  trhat  it  would 
otherwise  be  at  the  end  of  the  term,  it  does  not  bina  the  assignee(l)(2). 

Judgment  for  the  Defendant. 


Buckley  v.   Kenyon. ' 

10  East,  189.    Jaly  1,  1808. 

In  coTenant  on  an  indenture  of  demiae  of  a  coal  mine,  nrnde  on  the  8th  of  Mil  1808,  re- 
ferring l-4tb  of  the  coal  raised,  or  the  valne  in  money,  at  the  election  of  the  leaaor;  and 
if  the  l«4th  fell  abort  of  400/.  per  nnnufii,  then  reaerving  aacb  additional  rent  aa  woold 
make  np  (bat  anntuU  aam,  to  be  rendered  monthly  in  equal  portiona:  held  that  the  leaaor 
having  elected  to  take  the  whole  in  money  may  declare  for  two  vnara  mnd  thrte  montkM* 
rent  in  arrear.  But  even  if  ihe  money-rent  were  reaerved  annually,  the  plaintiff  may  r^ 
mit  hia  claim  ai  to  the  three  monthi*  rent,  and  enter  up  judgment  for  the  two  yeara'  rent 
only.  And  bnvins  first  well  aralgned  a  breach  of  the  covenant,  that  (he  leasees  had  not 
yielded  monthly  tne  l-4th  or  the  Talne  in  money,  &c,  bat  had  refused,  &&  held  that  it 
would  not  hurt  on  general  demurrer,  that  the  count  went  on  to  allege,  thM  befbre  the  ex- 
hibiting of  the  plauititf'*a  bill,  viz.  on  Aelei^  ^fbvMmbgft  1787,  000/.  of  the  rent  m- 
aerved  for  two  yeara  and  three  months  was  doe  and  in  arrear:  for  that  date  being  befom 
the  lease  made,  and  therefore  impoasible  in  respect  to  the  subject-matter,  most  be  rejected ; 
and  the  general  allegation,  that  before  the  exhibiting  of  the  plaintiff 'a  bill  900{.  of  tlierent 
ed,  8co.  waa  doe,  b  sufficient 


TH£  plaintiflf  declared  in  covenant  upon  an  indenture  of  demise  made 
on  the  8th  of  Jtdy  1S05,  by  /.  Buckley  (from  whom  he  derived  title)  to 
the  defendant  and  others ;  whereby  he  demjsed  to  them  certain  \;nines  of 
CQal  habendum  for  21  years  from  the  25th  of  December  1802,  yielding  and. 
paying  to  J.  ^B.  his  heirs  and  asfsigns^  during  the  term,  l-4th  of  the  coal  rais* 
ed,  &«.  or  the  value  in  money,  at  the' election  of  the  lessor,  &c.  But  if  the  1- 
4th»  &c-  fell  short  of  the  annual  value  of  400Z.  then  yielding  sqgH  additional 
lent  as  would  make  up  that  annaal  sum,  to  be  rendered  on  ihe  first  day  oj  every 
month  in  each  year  of  the  term  demised  i>y  eaual  poiitions.  Then  ibllowed  a  gen- 
eral covenant  by  the  lessees  for  payment  of  tne  rent.  The  declaration  then  stat- 
ed the  death  of  J.  B. ;  the  decsent  of  the  reversion  to  the  plaintiff;  that  he 
afterwards  elected  to  be  paid  his  rent  in  money,  &c. ;  ana  that  during  the 
term,  &c.  to  wit,  on  the  24th  of  August  1805,  and  on  divers  other  davs  in 
each  month  between  that  day  and  the  day  of  exhibiting  the  plaintiff's  bill,  the 
lessees  raised  50,000  baskets  of  coal,  the  annual  value  of  which  did  not 
amount  to  4007.  And  then  assigned  as  a  breach  that  the  lessees  had  not 
yielded  and  paid  ta.the  plaintifl  on  the  first  day  of  every  month  since  the 
death  of  /.  JB.  the  l-4th,  &c.  o^  the  value,  dcci  or  the  difference  between  tbe 

(1)  For  American  cases  aa  to  what  coYonanta  run  with  the  land,  and  bind  the  assfgneOt 
aoe  Pollard  ▼.  Shaafer,  I  Dal.  210.  211.  Aeebii  w.  JVubit  ^  al  Cam.  &  Nor.  818,  824. 
8.  C.  IVryl.  &2,  86.  As  to  wber^  the  original  covenantee,  and  not  his  assignee,  shall  have 
a  right  of.abtion  for  a  breach  of  covenant,  see  Biekford  v.  Page^  2  Mass.  Rep.  466.  Lot 
V.  Thomai,  Perni.  407.  In  the  foriher  case,  (fk  460.)  the  general  rule  is  tbna  laid  down  by 
Chief  Justice  Parsons:  That  when  a  feoffment  or  demise  is  made  of  land,  with  oovtnania 
that  mn  wiih  the  land,  if  the  feoffee  or  lessee  assign  the  landbeforci  the  covenants  are  broken, 
and' afterwards  they  are  broken,  the  assignee  only  can  bring  an  action  of  covenant  to  recover 
damagea,  unless  the  nature  of  the  assignment  be  such  that  the  assignor  »  holden  tO  indemni- 
W  the  assignee  againat  a  breach  of  the  oovenanfs  by  tbe  feoflbr  or  lessor.  Bat  in  the  cane  ro- 
ierred  to  the  covenant  bemg  that  the  feoffor  had  good  right  to  convey  the  premiaeB  in  fee-ainir 
pie,  when  in  feet  he  had  no^nch  right,  it  was  held,  that  this  covenant  waa  broken  immediate- 
ly  on  eiecuting  the  deed,  and  did  not  pass  with  tbe  land  to  tbe  assignee. 

(2)  [See,  among  others,  the  fbllowmg  Americah  cases  on  the  subject  of  covenants  running 
with  the  land.  H^loek  v.  Thayer,  16  Pick.  68.  Thomae  v.  Vonkapff,  6  Gill,  ft  Johna. 
872.  Suydam  v.  Jbnat,  10  Wend.  180.  MUehell  v.  ITikrner,  6  Conn.  497.  Ferthaw  v. 
Suplee,  1  R.  181.  Hunt  v.  Jmidon,  4  HiU.  846.*^^^.] 
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amoatit,  Sec.  and  4002.  per  onnttm,  but  had  neglected  and  refased  so  to  do ; 
and  that  before  the  exhibiting  of  this  biU,  to  wit,  on  the  first  of  November  1797^ 
900^.  of  the  rent  reserved  ybr  two  years  and  three  months,  at  the  hite  of  4002. 
a  jear,  waa  and  still  is  due  and  in  arrear  from  the  lessees  to  the  plaintiff.  To 
this  there  was  a  general  demurrer  and' joinder. 

Campbell,  in  suppdrt  of  the  demurrer,  contended  that  the  breach  l^id  was 
bad  in  substance,  the  plaintiff  having  declared  for  non-payment  of  rent  alleged 
to  be  due  on  the  1st  of  November  1797|  which  was  before  his  own  title  accru- 
ed, and  before  t^e  lease  itself  was  sfranted  ;  and  the  day  on  which  the  rent  is 
due  being  material,  though  laid  under  a  videlicit{a),  cannot  be  rejected  as  sur- 
plusage, and  therefore  the  repugnancy  is  fatal.  The  defendant  might  have 
pleaded  that  no  rent  was  due  on  that  dfay,  ot  a  judgment  recovered  for  all  rent 
due  at  that  time,  and  the  plaintiff  could  not  reply  that  he  went  for  ren^  doe 
afterwards,  as  that  would  be  a  departure.  2dly,  It  appears  that  the  4002.  rent 
to' be  made  up  is  reserved  yearly,  and  roust  be  so  in  the  nature  of  the  thing, 
notwithstanding  what  is  said  of  its  being  rendered  on  the  Ist  of  every  month 
by  equal  portions  ;  for  till  the  end  of  the  year  it  could  not  be  told  whether  the 
proportion  of  coals  raised,  or  the  value  thereof  to  be  rendered  to  the  lessor, 
which  might  be  done  monthly,  would  fall  short  of,  or  exceed  the  4002.  But  if 
that  be  a  yearly  reservation,  the  plaintiff  cannot  assign  as  a  breach  the  non- 
payment of  9002.  for  a  period  including  a  fraction  of  a  year,  viz.  two  years  and 
three  months;  for  no  such  sum  could  have  been  due  as  claimed  by  the 
plaiptifi.  In  these  cases  there  can  be  no  apportionment  pro  rata  of  the  entire 
sum  covenanted  to  be  paid,  according  to  Needier  v.  Gttes^  Alley n,  9,  and  Rea 
v<  BurmSf  2  Lev.  124.  And  no  remittitur  can  be  entered  for  the  excess ;  for 
that  can  only  be  done  where  there  is  a  miscalculation  of  the  sum  claimed,  not 
where  the  demand  itself  is  unwarranted  by  the  covenant. 

Richardsonj  x:ontra,  was  stopped  by  the  Court. 

Lord  Ellehbobough,  G.  J«  As  to  the  first  objection,  tha  breach  is  first 
well  aasigfned  in  the  negative,  that  the  defendant  has  not  yielded  the  l-4th  of 
the  coal,  ice,  but  had  neglected  and  refused  so  to  do.  '  Bui  then  it  goes  on  to 
state,  that  on  a  certain  day,  which  is  a  day  before  the  date  of  the  lease,  9002. 
of  die  rent  was  in  arrear.  That  date,  however,  is  quite  repugnant  and  im- 
poasible,  being  before  the  commencement  of  the  lease  by  which  the  rent  was 
reserved :  and  therefore  it  may  be  rejected  altogether  as  surplusage.  And 
diat  may  well  be  done ;  for  if  the  allegation  had  only  been  that  before  the  ex- 
hibiting pf  the  bill  two  yei&rs  and  three  months'  rent  was  in  arrear,  that  would 
have  been  sufficient,  at  least  on  general  demurrer,  without  stating  the  very  day 
when  that  rent  became  due.  I  admit  that  the  objection  would  hold,  if  it  were 
necessary  In  this  case  that  some  certain  day  should  be  alleged  when  the  rent 
waa  due ;  for  here  the  day  alleged  being  repugnant  is  the  same  as  if  none 
were  alleged  ;  but  the  day  is  not  necessary  to  be  alleged.  Then,  2dly,  it  is 
objected  that  the  clpim  of  9002.  is  for  rent  for  two  years  and  threie  months, 
when  the  rent  is  reserved  yearly.  That,  however,  must  depend  oq  the  con- 
struction of  the  covenant,  which,  though  it  speaks  of  an  annual  sum  of  4002. 
to  he  made  up  in  case  the  proportion  of  coal  reserved  should  fall  short,  of  that 
sum,  yet  the  rent  is  to  be  rendered  mpnthly.  Taking  it,  however,  to  be  a 
yearly  rent,  the  excess  for  the  three  months  may  be'  remitted,  and  judgment 
given  for  the  residue. 

Ls  Blano,  J.(^).  The  allegation  is  thai  on  the  1st  of  November  1797, 
9002.  of  the  rent  reserved'  for  two  years  and  three  months,  at  the  rate  of 
4002.  a  year  was  due,  which  day  being  before  the  lease,  and  therefore  an. im- 
possible day  for  the  rent  to  have  been  due,  it  must  be  rejected  on  general  de- 
murrer.    Then  even  if  the  rent  be  reserved  annually,  and  not  monthly  as  it  is 


(a)  Harvey  v.  Reynold,  Latch.  200,  and  Griwwood  v.  Barfit%  6  Term  Rep.  460. 

{h)  Oro$e,  J.  wai  abMnt. 

Vol.  V.  41 
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covenanted  to  be  rendered,  still  the  plaintiff's  claim  would  be  sustainable  to 
the  eittent  of  800/.  and  the  rest  may  be  remitted. 

Bayley,  J.  The  day  alleged  is  clearly  an  impossible  day,  and  therefore 
must  be  rejected.  And  though  the  rent  were  pay^bl®  yearly,  the  plaintifiT 
wouI4  still  be  entitled  to  enter  his  judgment  for  800Z.,  remitting  the  other 
100/.,  for  which  the  case  of  Indedon  v.  Crip8(a)  is  an  authority  in  point. 
But  here  the  plaintiff  had  his  election  to  take  his  rent  either  in  coals  or  in 
money,  and  the  value  in  money  was  at  all  events  to  be  made  up  400/.  a  year, 
and  to  be  rendered  mbnihly.  If  the  plaintiff  had  uken  hia  proportion  of 
coals,  monthly,  it  would  not  have  been  ascertained  till  the  end  of  the  year 
whether  he  was  to  receive  any  thing,  or  how  much,  in  money ;  but  having 
made  his  election  to  receive^his  whole  rent  in  money,  and  that  being  at  all 
event3  to  be  made  up  400/.  a  year,  and  the  rent  being  made  payable  monthly, 
I  think  that  his  claim  is  good  to  the  extent  of  the  900/.  claimed(l). 

Judgment  for  the  plaintiff. 


Reid  t;.  Darby. 

10  Eait,  148.    Jnly  4,  1808. 

% 
Th«  Vice  Admiimltj  Coartf  abnMd  have  no  aatbority,  opon  the  mere  petitioD  of  the  eapuia 
of  a  ship  boond  on  a  foreign  vovage,  to  decree  the  sale  of  aoch  ahip,  rejported  apon  rarvej 
not  to  be  seaworthy,  or  repairable  so  at  to  carrr  the  carco  to  ita  place  of  deetination,  bat  at 
an  ezpence  exceeding  the  Talae  of  the  ship  when  repaired.  Nor  does  it  appear,  that  the 
matter  haa  any  original  aatbority  to  ail  the  ahip  under  toch  circnmaUocea,  and  to  pot  aa 
end  to  the  adventnre  by  aoch  diacretionary  act  of*  hia  own,  when  he  might  in  fiict  have 
repaired  the  thip  and  contimied  the  voyage.  Bnt  tiippoatng  he  haa  tnch  antboritv  ezerciaed 
bona  fide  in  a  case  of  neceaaitjf ,  atill  the  vettel  tnbtiatiiig  aa  anch,  and  capable  of  being 
need  lor  the  pnrpoaea  of  navigation,  and  to  nied  in  fact,  alter  tome  repair  on  tbe  tpot,  caa 
only  be  conveyed  by  the  captau  in  the  form  preaeribed  by  the  rej^itter  acts :  and  the  veq- 
niaitee  of  thoae  acta  not  having  been  complied  with,  the  aaJe  in  qneation  was  bald  to  timna- 
for  no  property  to  the  vendee. 

TROVER  for  the  ship  Glamorgan.  At  the  trial  at  Quildhall  n  special 
case  was  reserved,  stating  that  the  plaintiff,  being  the  sole  owner  of  the  Gla^ 
morgan,  belonging  to  the  port  of  London,  ttni  duly  registered  there  on  the  8th 
of  December  1803,  sent  her,  in  the  spring  of  1805,  on  a  voyage  from  London 
to  Antigua'dLiid  back  again,  under  the  command  of  Capt.  Shelly.  The  ship 
delivered  her  outward  cargo  at  Antigiui  and  took  in  her  homeward  cargo,  and 
arrived  at  Tifrtoia  to  join  convoy  for  England,  on  the  16th  of  November  1805. 
On  her  arrival  at  Tortola,  being  leaky,  the  master  applied  to  the  Vice^ Admi- 
ralty Court  there,  for  a  survey,  when  certain  proceedings  were  had,  which  were 
stated  at  length  in  the  case.  1.  The  petition  for  a  survey,  dated  18th  of  Nov. 
1805,  and  exhibited  by  a  proctor  on  behalf  of  the  master,  and  intituled, "  Tor- 
"  tola — ^Instance  Court — ^The  ship  Glamorgan — J.  Shelly,  Master — In  the 
"  matter  of  the  survey  of  the  ship  Glamorgan,  /.  Shelly,  Master,  put  into  this 
^'  port  in  distress."  In  this  the  leaky  and  dangerous  condition  of  the  ship  be- 
fore her  arrival  at  Tortola  was  stated  (and  verified  on  the  oath  of  the  mas- 
ter :)  "  and  that  the  master  was  desirous  of  having  a  regular  survey  held  cm 
**  the  said  ship ;  Wherefore  the  said  proctor  prayed,  and  the  Judge  at  his  pe^ 
"  tition  decreed,  tbe  usual  writ  of  survey  to  issue,  directed  to"  certain  persons 
by  name,  merchants  and  ship-masters.  2.  The  commission  or  writ  of  sar- 
vey,  of  the  same  date,  issued  thereon  to  the  persons  named,  authorizing  them 
to  view  the  state  and  condition  of  the  ship,  and  to  report  thereon  to  the  Court, 
and  particularly  whether  the  ship  were  sea-worthy  or  not ;  and  if  she  could  he 

(a)  2  Ld.  Ray.  814,  and  Balk.  668.. 

(1)  Vide  Fruax  v.  Frnax,  I  Penn.  1M.    Siont  v.  Furry,  Addis.  114. 
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properly  repaired  in  Tortola,  so  as  to  render  her  sea^vforthy ;  and  this  return 
w«s  to  be  made  on  oath.  3.  Several  reports,  returned  on  oath  by  the  difier- 
ent  persons  authorized,  which  in  sabsiance  declared  the  ship  to  be  totally 
unfit,  in  her  then  state,  to  proceed  with  her  cargo,  and  that  the  expence  of  re- 
pairing her  at  Torlola  would  be  more  than  her  value  when  repaired.  These 
Tetunis  were  dated  20th  of  November^  and  2d  and/  5th  of  December  1805.  4 
The  decree  of  the  Court,  dated  5th  of  December  1805. .  "  The  Judge,  havhfig 
**  heard  the  said  proofs  read,  pronounced  that  it  appeared  to  him,  that  the  said 
**  ship  is  totally  unfit  to  proceed  with  her  cargo  to  London,  her  port  of  desti- 
^'  nation,  and  that  the  repairs  of  the  said  ship  in  this  port  {Tortda)  would 
**  amount  to  more  (han  her  value  when  such  repairs  should  have  been  com- 
'*  pleted."  5.  The  act  to  lead  commission  of  sale,  dated  16th  of  December 
1805,  which,  after  noticing  the  returns  made  as  above,  stated,  '*  that  for  the 
benefit  of  those  concerned  the  master  was  desirous  of  selling  the  said  ship  ' 
and  her  cargo  in  this  port  (Tortola),  and  that  he  wished  to  obtain  a  commis- 
sion directed  to  the  Marshal  of  .the  V.  A.  Court  for  that  purpose :  Wherefore 
the  Judge,  at  his  petition,  decreed  a  commission,  &c.  to  sell  and  dl^ose  of 
the  said  ship  and  cargo  for  the^benefit  of  those  concerned."  Then  followed  6. 
The  commission  of  sale,  dated  16th  of  December  1805,  stating  the  previous 
proceedings,  and  '*  that  for  the  benefit  of  those  concerned  the  master  was  de- 
sirous of  selling  the  said  ship  and  cargo,'*  Ascend  to  obtain  a  commission  for 
that  purpose :  wherefore  the  Judge  decreed  a  commission,  &c.  and  authorized 
aqd  commanded  the  marshal  to  expose  to  sale  and  sell  the  ship  and  car^o  to 
the  best  bidder,  and  to  "  pay  the  produce-money  arising  from  such  sale  to 
''  the  said  J.  Shelley,  on  behalf  of  the  persons  entitled  thereto,  first  deducting 
"  thereout  the  expences  of  the  said  survey  and  sale ;"  and  to  transmit  an  ac- 
count of  the  sale  to  th^  Judge.  The  case  then  stated,  that  under  this  sen- 
tence the  ship  was  sold  by  the  marshal  of  that  Court  to  the  defendant  for  885/. 
^rrency,  which  was  received  by  Shelly,  the  master,  pursuant  to  the  order, 
who  has  paid  no<part  of  it  to  the  plaintiflf,  claiming  to  have  an  account  against 
him :  and  possession  of  the  ship  was  delivered  by  the  marshal  to  the  defend- 
ant. The  defendant,  on  the  25th  of  January  1806,  procured  the  ship  to  be 
register^td  de  novo  at  Tortola,  and  obtained  a  certificate  thereof;  in  which  it 
was  stated  that  he  was  the  sole  owner  of  the  ship  Glamorgan,  of  Tclrtola, 
and  that  the  ship  was  built  at  Jfeath,  in  the  port  of  Swansey,  in  1789,  as  ap- 
peared by  certificate  of  registrvt  No.  433,  of  the  8th  December  1803,  which 
was  "  delivered  up  and  cancelled,  on  account  of  the  said  vessel  having  put 
into  this  port  ( Tortola)  in  distress,  and  having  been  condemned  as  unfit  to 
proceed  on  her  voyage,  and  been  spld  for  the  benefit  of  the  under-writers  or 
others  concerned."  Stating  further  the  built  of  the  ship,  &c.  The  defend- 
ant, after  obtaining  such  certificate  at  Tortola,  sent  the  ship  to  Nevis,  where 
she  arrived  on  the  2d  of  February  1806,  and  where  he  procured  her  to  be 
again  registered  de  novo,  and  obtained  another  certificate,  dated  13th  of  Feb' 
ruary  1S06,  in  which  it  was  stated,  that  he  was  the  sole  owner  of  the  ship 
Glamorgan,  of  Nevis,  and  that  the  sl^d  ship  was  built  at  N^h,  in  the  port 
of  'Svfansey,  in  1789^  as  appeared  by  certificate  of  registry,  granted  at  Tortola 
the  25th  of  January  last,  and  now  given  up  and  cancelled  on  account  of  the 
aforesaid  owner  becoming  a  resident  of  this  said  island.  The  defendant 
afterwards  sent  the  ship  from  Nevis  to  Grenada,  and  from  thence  with  a 
cargo  of  sugar  and  rum  to  London,  where  she  arrived  in  July  1806  and  de- 
livered it  in  good  condition.  On  the  4th  of  August  1806,  the  plaintiff 
demanded  the  ship  of  the  defendant  which  he  refused  to  deliver  up.  The 
collectors  of  the  customs  at  Tortola  and  Nenis  transmitted  copies  of 
their  respective  certificates  to  the  collector  at  the  port  of  London  who  caus- 
ed the  following  memorandum  to  be  made  in  the  book  of  registry  at  London. 
**  Condemned  at  Tortola,  and  registered  de  novo,  25th  January  1806."  The 
original  hmdon  certificate  of  registry  has  not  been  trapsmitted.    No  bill  of 
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sale,  reciting  any  certificate  of  registry  of  the  aUp,  haa  been  made  to  the  de- 
fendant ;  nor  has  any  copy  of  any  such  bill  been  delivered  to  the  person  au- 
thorized to  make  registry  and  grant  certificates  of  registry  at  the  port  of  Lon- 
don :  nor  any  indorsemetit  of  or  relating  to  the  transfer  of  property  in  the 
^hip  to  the  defeedant  been  made  on  any  certificate  of  registry  of  the  ship ; 
nor  any  copy  of  any  such  indorsement  been  delivered  to  the  person  authoriz- 
ed to  make  registry,  &c.  at  the  port  of  London  ;  nor  any  entry  been  indorted 
on  the  oath  or  affidavit  upon' which  the  original  certificate  of  entry  was  ob- 
tained ;  nor  any  memorandum  made  in  the  book  of  registry  at  the  port  of 
London  ;  nor  any  notice  given  to  the  commissioners  of  the  customs  in  Eng' 
land,  otherwise  than  before  mentioned.  The  question  for  the  Court  was, 
Whether  the  plain tifi"  were  entitled  to  recover  the  value  of  the  ship,  and  any 
.  and  what  special  damage  ?  *  If  the  plaibtifi  were  entitled  to  recover,  a  verdict 
was  to  be  entered  for  him,  and  the  damages  were  to  be  ascertained  by  an  arbi- 
trator. If  the  plaintiff  were  not  entitled  to  recover,  a  nonsuit  was  to  be  enter^ 
ed.     This  case  was  argued  in  Hilary  term  last  by 

Richardson  for  the  plaintiff,  who  contended  that  the  master  had  no  general 
authority,  as  such,  to  sell  the  ship,  and  could  derive  none  from  a  voluntary  pro- 
ceeding, instituted  by  himself  for  that  purpose  in  the  Vice-Admiraltv  Court : 
but  that  if  he  bad  in  himself,  or  could  derive  from  that  Court,  any  such  power, 
the  property  could  only  be  transferred  accbrding  to  the  forms  of  the  registry 
acts.  1st,  The  mtister  is  considered '  as  the  agent  for  his  owners  for  many 
purposes ;  he  may  hire  mariners,  procure  necessaries  for  the  ship  and  crew, 
and  in  case  of  necessity  mav  hypothecate  the  ship  in  a  foreign  port,  but  he 
cannot  sell  the  ship  itself,  ilis  authority  is  to  use  and  employ  the  ship :  but 
it  is  contrary  to  th^  nature  of  such  an  authority  to  sell  what  he  is  to  employ. 
It  was  so  held  in  Tremenhere  v.  Tresillian(a),  which  was  a  case  6f  strong  ne- 
cessity for  the  sale  by  the  master  abioad,  if  any  thing  could  justify  it;  but 
Hale^  C.  B.  was  of  opinion  that  the  master,  without  the  owners,  could  not 
sell  the  ship.  The  same  general  doctrine  was  laid  down  by  Lord  EUenbo- 
rough  m  Hayman  v.  Moulton  and  Others,  5  Esp.  N.  P.  Cas.  65;  though  he 
was  inclined  to  admit  that  in  cases  of  extreme  necessity(^),  where  a  ship- 
abroad  had  received  irremediable  injury,  the  captain  might  have  such  a  pow- 
er. There,  however,  the  jury  found  for  the  owner  on  the  ground  of  a  fraud- 
ulent sal(3.  .  At  any  rate,  however,  this  was  not  a  case  of  necessity,  in  the 
true  sense  of  the  word,  a  necessity  which  supersedes  all  discretion  ;  it  was  ra- 
ther a  case  of  supposed  expediency;  in  which,  as  it  turned  out,  the  master  was 
mistaken :  for  the  ship  was  actually  repaired,  and  proceeded  on  a  voyage  out 
and  home.  The  true  line  is,  that  while,  the  subject-matter,  which  he  is  in- 
trusted to  navigate,  continues  as  a  ship,  and  capable  of  navigation,  wilk  such 
.  repair  as  is  to  be  hi^d,  he  cannot  sell  it ;  he  can  only  sell  the  materials  when 
it  is  broken  up,  or  become  a  mere  wreck.  2dly,  supposing  the'  master  had 
the  power  of  sale  under  these  circumstances,  he  can  only  transfer  the  pro- 
perty by  observing  the  requisites  of  the  regiaftcr  acts(c)  all,  of  which  may  be 
complied  with,  as  well  in  the  case  of  a  sale  by  the  master*  as  by  the  owner. 
The  master  can  btdy  sell,  if  at  all,  as  agent  of  the  owner,  and  an  agent  must 
always  convey  in  tte  same  form  as  his  principal  must  have  done.  Th^  15th 
section  of  the  statute  34  Geo.  3.  c.  68,  does  indeed  expressly  rewygnim  the 
sale  of  ships  by  agents. ,  And  this  is  not  contradicted  by  Bloxam  v.  Hubbard, 
&  East,  407«  where  a  transfer  of  property  by  operation  oF  law,  such  as  froih 

(a)  1  8id.  46S.  and  8  Keb.  91.  S.  C,  which  cites  Bridgman^i  osm,  Hob.  11. 

\h)  Id  JenkiDfl*  Rep.  166,  which  wst  mentioned  by  Lord  ElUnborought  npon  this  occa- 
eioii,  the  Reporter  aavft^-'^Observ.  Nota,  that  the  roaiter  of  a  ahip,  in  eaae  of  danger  and 
•itremity,  mav  cait  the  goodi  into  the  sea,  and  in  aome  caaea  aeil  the  ship,  althoogh'  it  doea 
aoC  belong  to  hini,  aa  19  ease  of- famine,  &e.'' 

(c)  The  eases  refen^Ml  to  were  Mo9t  v.  Charnock,  2  East,  899.  fieofA  v.  Hii66«rd,  4 
East,  119.    Bioxam  v.  Bubbmrd,  6  Eaat,  407,  and  Hoyl&r  v.  Jatkmm,  8  East»  611. 
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commissioners  of  bankrupt  to  the  assignees*  was  held  not  to  be  within  the 
acts.  3dly,  The  Yice-Admirahy  Court  coald  give  no  more  authority  to  tlie' 
naeter  to  sell  the  ship  than  he  had  before.  That  Court  proceeds  tn  reniy  to 
give  effect  to  dohni  by  adverse  parliea  against  the  body  of  the  ship  ;  -as  upon 
hypothecation  and  bottomry  bonds ;  in  suits  where  the  promovent  claims  pro- 
perty in  the  ship ;  in  suits  for  mariners'  wages ;  in  certain  cases  of  torts, .  as 
where  there  has  been  a  coliisioo  between  iwo  ships,  one  of  which  has  been 
injured,  and  compensation  is  sought  out  of  the  other ;  and  in  cases  of  salvage, 
Apb.  :  but  there  is  na  trace  in  the  books  on  this  sobjeet  of  a  tuit  upon  themr* 
vvf  cf  a  ship  to  see  whether  or  not  she  be.sea*worthy.  Neither  do  the  com- 
missions  to  ihe  V.  A.  Courts  contain  any  such  power,  though  they  have  large 
and  general  words  as  to  suits :  but  all  suits  in  those  courts  are  between  diTO* 
rent  parties,  and  there  is  no  instance  of  an  ex-parte  proceeding.  And  he  re- 
ferred to  Clarke's  Praxis  Curia  Admiralitatis^  which  states  the  mode  of  pro- 
ceeding, divided  into  proceedings  in  personam  and  in  r^m ;  particularly  lit. 
1  and  28 :  Dr.  Brown's  Treatise  on  the  CitU  and  Admiralty  LawSf  ch.  9.  g. 
396,  kc. 

Scatlettt  contra.  The  question  is,  whether  when  a  master  of  a  ship  on  a 
distant  voyage,  exercising  an  honest  judgment,  believes  his  ship  to  be  ab- 
solutely incapable  of  completing  her  voyage,  he  may  make  a  sale  of  her  on 
account  ofhis  owners,  so  as  to  bind  them  ?  If  aach  a  power  exist  at  all,  it 
cannot  in  the  nature  of  it  be  confikied  to  such  cases  of  necessity  in  fact  as  super- 
sede all  discretion.  Every  question  of  necessity  is  a  mixed  question  of  fiict  and ' 
of  judgment :  the  subsequent  events  cannot  make  any  diflerepce :  bat  the  consid- 
eration must  be  the  same  as  if  the  purcha^r  had  been  obliged  to  break  up  the 
ship  immediately.  In  this  case,  the  jury  have  concluded  the  question  of  necessi- 
ty oy  their  verdict.  As  a  general  rule,  it  may  be  admitted,  that  the  roaster 
cannot^  seU(a),  though  he  may  hypothecate  the  ship  for  repairs  and  necessaries 
furnished  abroad :  but  that  role  only  applies  so  far  as  to  negative  any  implied 
authority  from  the  owner  to  the  master  to  put  an  end  to  the  adventure  by  the 
sale  of  the  ship :  hut  where  the  adventure  is  isbsolutely  put  an  eind  to  by  the 
perils  of  the  sea  or  the  like,  there  is  no'  role  of  law  to  prohibit  the  master  from 
acting  according  to  the  best  of  his  judgment  for  the  benefit  of  his  owner  by 
aelling  the  ship.  In  the  qsse  of  The  Betty-Cathcari,  1  Rob.  Adm.  Rep. 
1921,  which  was  that  of  a  British  ship,  sailing  without  a  register  from  circum- 
stances of  ne<;essi^y;  SirPTm.  Scott  said,  ihat  the  revenue 'and  navigation 
laws  were  to  be  construed  and  applied  with  gi:eat  exactness  ;  but  that  cases 
of  unavoidable  accident,  invincible  necessity,  or  the  like,  where  the  party 
could  not  act  otherwise  than  he  did,  or  bad  acted  at  l^kst  for  the  best  must  be 
considered  in  that  system  of  laws  just  as  in  other  systems ;  and  that  wouM  not 
admit  of  an  equitable  construction  to  be  applied  to  tne  unavoidable  misfortunes 
or  necessities  of  men,  or  to  the  exercise  of  a  fair  discretion  under  difficakies, 
could  not  be  laws  framed  for  human  societies.  And  there  he  decreed  the  ves- 
sel not  to  be  forfeited.  -  So  in  the  case  of  the  Gratituiine^  3  Rob.  A.  R.  240. 
2d7.  269.  260,  it  was  admittedi  that,  generally  speaking,  the  master  has  no 
,  authority  over  the  cargo  for  the  purpose  of  sale,  but  only  for  safe  custody  and 
conveyance ;  and  yet,  said  ihe  same  learned  Judge,  in  cases  of  instant,  un- 
forseeo,  and  unprovided  necessity,  the  character  of  agent  and  supercargo  is 
forced  upon  him,  not  by  the  appointment  of  the  owner,  but  by  the  general 
policy  ot  the  law,  to  protect  the  property^  And  he  instanced  the  throwing 
overbord  part  of  the  cargo  at  sea,  m  imminent  danger,  to  preserve  the  remain- 
der ;  and  the  case  of  ransom.  That  there  were  other  eases  where  the  master 
had  the  same  authority  forced  upon  him  in  port :  as  if  the  ship  were  driven 
into  port  with  a  perishable  cargo,  and  unabk,  or  wanting  repairs  to  enable  her 
to  proceed  in  time.     In  that  case,  said   he,  he  must  exercise  his  judgment, 

(a)  8m  Johiuon  «.  Skipping  2  Ld.  Ray.  984. 
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whether  to  tranship  or  «ell  the  car^o ;  and  eren  though  he  bad  the  means  of 
transhippiagf,  he  may  act  for  tha  l^st  in  deciding  to  aell.  Bat  if  he  acted 
unwisely  in  that  decision,'  still  the  foreign  purchaser  would  he  safe  under  bis 
acts.  And  there  it  was  held,  that  he  might  in  a  case  of  distress  hypothecate 
the  cargo  for  repairs  of  the  ship.  Sir  Wm*  Scoit^  in  the  same  case,  adverted 
<o  the  practice  in  question^  of  applying  to  the  V.  A.  Cpurta  in  the  West  Indies 
for  leave  to  empower  the  master  to  sell ;  and  though  he  says  it  has  been  a 
matter  of  complaint  that  tbis  power  was  sometimes  abusedj  yet  he  admits  Ue 
Hfixistence  in  cases  of  real  necessity.  "  Necessity,'*  he  says»  in  another  part> 
d  Bob.  A.  B.  266,  '*  creates  law ;  it  supersedes  rules ;  and  whatever  is  rea* 
sonable  and  just  in  such  cases  is  likewise  legal."  In'  the  case  of  a  ship  cast 
on  shore,  if  any  thing  escaped  alive,  the  property  saved  was  not  to  be  consid* 
ered  as  wreck,  but  by  the  staL  of  Westm.  1.  c,  4.  was  to  be  preserved  by  the 
ahenfi*,  &c*  a  year  and  a  day  for  the  benefit  of  the  owners.  Yet,  says  Lord 
Coke,  2  Inst.  168,  in  his  comment  on  it,  if  the  goods  be  perishable,  of  necessity, 
(which  is  excepted  out  of  the  law)  the  sherifTmay  sell  such  goods  within  the 
year.  It  is  the  common  practice  of  merchants,  for  the  captain  to  make  what 
sal^ge  he  can  of  the  gooasi  as  well  as  of  the  ship,  in  all  cases  of  dagger  and 
distress :  and  this  is  recognized  in  the  form  of  marine  policies.  [Lawrence^ 
J.  It  was  held  in  MUe$  v.  Fletcher,  Doagl.  230,  that  where  the  ship  was 
captured  and  recaptured,  but  the  voyage  was  lost,  and  the  c^itain  acting  for 
the  best  had  sold  the  ship  and  cargo,  the  Owner  might  recover  against  the 
underwriters  for  a  total  loss.]  What  is  the  master  to  do  in  such  cases,  if  he 
have  no  power  to  sell?  he  must  either  suffer  the  vessel  to  perish,  or  it  must  be 
{H^served  at  an  expence  greater  than  its  value.  2dly,  If  the  master  have 
such  a  power  this  is  not  a  case  within  the  register  acts.  AU  the  requisites 
of  those  acts  could  not  have  been  complied  with :  which  shews  that  none  of 
them  were  meani  to  apply  to  the  case  of  a  sale  under  a  power  given  by  law, 
and  not  by  the  act  of  the  party  ;  and  that  was  the  distinction  an  which  Bloz' 
am  V.  Hubbqrd,  5  East,  407,  was  decided.  The  I6th  section  of  the  stat.  34 
Geo.  3,  c.  68.,  which  comes  nearest  to  the.  present  case,  namely,  where  the 
owner  is  at  home,  and  the  ship  is  sold  abroad,  only  applies,  however,  to  the 
^caae  of  voluntary  transfers  of  ships ;.  and  not  to  eases  where  the  owner  ceases 
to  have  any  interest  in  the  sii^ct-matter  as  a  ship,  and  only  sells  it  as  a  wredk, 
or  the  materials  of  a  ship^  The  registry  acts  certainly  would  not  apply  to 
the  case  of  hypothecation^  and  by  the  same  rule  not  to  a  sale  by  the  like  ne* 
cessity.  [Lauoreneey  J.  A  ship  may  be  worth  repairing  to  a  person  on  the 
spot,  though  not  so  to  the  owner  in  England.  Lord  EUenhorough,  C.  J.  It 
is  not  found  that  the  ship  was  not  navigable,  but  only  that  she  was  not  capa- 
ble of  being  navigated  home  with  h^r  then  cargo.  Lt  Blanc^  J.  While  the 
subject-matter  is  in  the  form  of  a  ship,  though  wanting  repairs,  which,  per* 
haps,  it  might  not  be  worth  the  owner's  while  to  make,  would  not  the  proyi- 
sions  (of  the.  register  acts  continue  to  apply  to  it,  if  it  were  in  a  Briiish  port? 
Lord  EUenboraugh,  Must  we  not  consider  under  the  register  acts,  wbeth- 
■«r  the  vessel  were  sold  as  a  ship,  capable  of  repair,  or  as  n  mere  wreck  ?] 
Sdly,  As  to  the  jurisdiction  of  V.  A.  Courts  to  order  sales  in  such  cases;  it 
bas  been  frequently  exercised  of  late  years,  though  there  is  no  express 
adjudication  upon  the  point.  The  words,  however,  of  their  commia* 
dsion  are  very  large  and  general,  extending  to  all  suits,  jpc.  to  all  cases 
of  wreck  and  derelict.  If  then,  the  captain  could  not  sell,  and  did  not 
think  it  was  worth  while  to  repair,  he  must  abandon  the  ship ;  and  then 
it  is  clear  that  the  Admiralty  Court  would  have  jurisdiction.  This  consid- 
eration forms  some  check  on  the  abuse  of  the  power ;  for  the  master  must 
submit  in  the  first  instance  a  case  to  that  Court,  in  which, he  would  be  obliged 
to  abandon  the  ship,  if  he  were  not  Empowered  to  sell  it.  Lord  EUenborougk. 
How  can  this  be  considered  as  a  derelict  on  the  high  seas,  which  was  in  port 
and  under  the  captain's  controal  all  the  time  ?]     Sir   Wm.  Scott^  in  the  case 
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of  the  Grathudine^  seems  to  recogniase  the  practice  as  exercised  under  the  Ad- 
micahy  jurisdiction.  At  any  rate,  the  defendant  is  entitled  to  he  comsidered 
as  the  salvor  of  the  skip  in  this  case;  the  master  having  abandoned  her,  and 
the  defendant  having  brought  her  home  in  safety ;  and  therefore  the  plaintiff 
cannot  maintain  trover,  without  a  tender  of  the  salvage.  [Lord  EilenbaraugH, 
G.  J.  If  the  sale  by  the  roaster  wefe  a  toircious  act,  the  defendant  cannot 
thereby  acquire  a  lien  on  the  ship.]  (1)  No  tort  was  meditated  by  the  master, 
and  there  is  no  privity  between  him  and  the  defendant,  who  purchased  under 
the  sale  decreed  by  the  V.  Admiralty  Goort. 

RichardsoHf  in  reply,  maintained  that  the  sal^  was  not  a  matter  of  strict  ne- 
cessity, supposing  that  to  be  sufficient,  as  in  the' case  of  a  wreck ;  but  of  neces- 
sity, arising  out  of  discretion  and  judgment.  It  was  not  made,  because  the 
captain  tl^ougbt  that  she  could  not  be  navigated  after  some  repair,  but  that  she 
could  not  be  beneficially  navigated«  It  was  his  judgment,  and  which  must 
now  be  taken  to  have  been  his  bona  fide  judgment,  upon  the  expediency  of  a 
sale.  But  the  thing  was  sold  as  a  ship^  and  not  as  a  wreck :  and  immediate-' 
ly  after,  she  was  registered  de  ru>vo :  which  shews  what  the  true  nature  of  the 
transaction  was,  and  brings  the  inquiry  back  to  the  original  qaestaon,  Whether 
the  master  could,  by  his  own  authority,  or  by  aid  of  the  V.  A.  Gonrt,  sell  the 
ship,  because  he  thought  she  could  not  be  beneficially  navigated  any  further :' 
and  if  so,  whether  the  property  were  legallv  transferred,  without  complying 
with  the  requisitions  of  the  register  acts  ?  The  power  of  sale  in  the  captain  is 
not  proved  by  the  clause  in  sea  policies,  empowering  the  captain,  in  case  of 
misfortunes,  to  sue,  labour,  and  travail,  for  the  assured ;  for  that  is  inserted 
in  order  to  make  the  underwriters  liable  for  ezpencea  incurred  in  so  doing. 
And  as  to  Millet  v.  Fletcher,  the  sale  was  ratified  by  the  owners,  and  being 
UmAJide^  it  was  held  to  bind  the  underwriters.  The  register  acts  have  been* 
held  to  extend  to  aU,  sales  of  British  ships  by  one  British  subject  to  another : 
and  must  of  course  include  every  sale  by  an  agent j  under  whatever  circum* 
stances.  Commissioners  of  bankrupt  are  not  agents  of  the  bankrupt  in  any 
sense  of  the  word  ;  but  the  property,  which  is  vested  in  them  by  operation  of 
law,  is  transferred  by  statutable  authority.  Supposing  the  owner  went  with  his 
ship,  but  was  not  resident  abroad,  so  as  to  fall  within  the  precise  words  of  the 
clause  referred  to  ;  still  he  could -not  convey  without  complying  with  the  req- 
uisite forms  prescribed ;  so  then  mast  his  agent.  The  only  difference  between 
sales  abroad  and  at  l)ome  is,  that  in  the  .former  case  the  party  has,  by  s.  17., 
a  longer  time  allowed  to  complete  the  registry  :  but  the  agent  cannot  have  & 
greater  authority  than  his  principnL  In  considering  the  question  with  relation 
to  the  register  acts,  the  Court  cannot  enter  into  any  consideration  of  the  mo- 
tives which  induced  the  sale  df  the  ship.  And  as  to  the  defendant's  lien  for 
salvage,  that  can  only  exist  where  the  salvor  act?  for  the  benefit  of  the  own- 
ers, and  not  on  his  own  account,  as  here.  [Z>  Blane,  J.  If  the  sale  be  not 
lawful,  the  defendant  has  converted  the  property  by  usmg  it  for  his  own  ben- 
efit :(2)  for  he  shipped  the  homeward  bound  cargo  on  his  own  account,  and 
brought^  it  home.]  ^  . 

Lord  Ellenborough,  C.  J.  then  stated  with  particularity  the  several  points 
arising  out  of  the  case ;  and  concluded  with  saying,  that  as  some  of  them 
were  of  great  and  general  importance  to  the  mercantile  world,  and  to  the  in- 
terests of  the  country,  the  Court  would  take  them  into  mature  consideration. 
And  in  this  term  his  Lordship  delivered  the  opinion  of  the  Bench. 

After  stating  the  case — The  transfer  of  the  property  in  the  ship,  upon  which 
the  defendant  in  this  case  relies,  can  only  be  supported  on  one  of  these  two 
grounds.  First,  that  of  a  valid  sale  under  the  decree  and  commission  of  the 
Vice-Admiralty  Court  of  Tartola,  where  the  sale  took  place ;  or,  secondly, 

( 1)  Sea  CtmJon  t.  the  JSTeptunt^  2  Petera*  Adm.  Dec.  856. 

(2)  Se(B  2  Peters'  Adm.  Dee.  866. 
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on  the  ground  of  an  authority,  either  express  or  implied,  derived  from  the 
owDer  to  the  captain,  enabling  him  to  sell  the  ship  in  sucn  a  case  as  has  occurred. 
For  the  former,  vu.  that  of  a  valid  tale  under  the  decree  and  commission  of  the 
Vice* Admiralty  Court  of  Tariola;  upon  the  fullest  inquirer  we  have  been 
able  to  make,  we  find  no  adequate  foundation  in  the  legitunate  powers  of  the 
Admiralty  Court.  No  instance  has  been  discovered  in  which  such  a  nower 
has  been  exercised  in  the  Admiralty  Court  at  home :  nor  can  we  find  any 
terms  in  the  Vice- Admiralty  commission,  or  any  principle  upon  which  that 
practice  can  be  sustained  (whiqh  certainly,  however,  has  obtained  in  the  Vice- 
Admiralty  Courts  abroad,)  of  decreeing,  upon  the  mere  petition  of  thec^iptain, 
the  sale  of  a  ship  reported  upon  survey  to  be  unseawortny,and  not  repairable, 
so  as  to  carry  the  cargo  to  the  place  of  its  destination  but  at  an  expence  exceed- 
ing the  value  of  the  ship  when  repnired(l).  And  in  respec^t  to  the  latter 
ground ;  in  addition  to  the  other  cases  cited  in  theargun>ent,  it  is  expressly  kid 
down  by  Lord  Holt,  in  Johnson  v.  Shippefh  2  Ld.  Ray.  0S4.,  that  the  master 
luts  no  authority  to  sell  any  part  of  the  ship,  and  that  his  sale  transfers  ho 
property;  but  (hat  he  may  hypothecate(2).  But ' supposing  that  it  could  be 
fully  made  oat  in  argument,  that  the  captain  was  warranted  by  an  adequate 
authority,  express  or  implied,  fr6m  his  owner  to  sell  th&ship,  in  the  case  of 
a  necessity  like  that- which  has  occurred :  still,  inasmuch  as  tf)e  ship  specifi- 
cally subsists,  and  is  capable  of  being  used  as  such  for  porpoees  of  navigation, 
and  has  in  fact  continued  to  be  so  used  :  we  are  of  opinion  that  it  must  be 
regarded  as  an  object  of -registration,  under  Lord  Liverpool's  act,  upon  any 
transfer  thereof  between  party  and  .party :  and  that  the  forms  required  by  the 
registry  acts  not  having  been  in  this  case  complfed  with,  the  transfer  in  ques- 
tion is  on  that  account  vpid(3).  We  feel  ourselves,  therefore,  in  a  case 
where  the  sale  is  found  to  have  been  bona  fide,  and  made,  as  it  should  seem, 
for  the  actual,  as  well,  as  the  intended,  benefit,  at  the  time,  of  all  concerned, 
reluctantly  obliged  to  pronounce  it  invalid  ;  and  that  the  plaintiflT,  the  original 
owner,  still  remains  such  for  the  purpose  .of  this  action,  and  that  therefore  he 
is  entitled  to  recover  in  this  action(4). 

Postea  to  the  plaintiflT. 

(1)  See  WhtelwrigtU  v.  Deptygter^  I  Johns.  471;  TurHMir.  J7om,  1  Bey.  29. 

(3)  The  QiMter  may  bjpotheeate  the  ebip,  bat  eenoot  totally  dhreatof,  and  ^nafer  from 
the  owner  all  hia  right,  even  for  a  valnable  eonaideration,  without  a  tpeeial  avtharity.  War^ 
dir  V.  La  Btlle  Crwttt  1  Pet  Adonr.  Dee.  87.  de#  Rtadt  v.  Comm.  In$.  Co.  8  Johna. 
868.     Abbott,  7. 

<8)  See  Unittd  8UUu  ▼.  WUUngt  et  al,^  4  Crancb,  48.    .  . 

(4)  (The  law,  aa  to  the  rijght  of  aale  of  ihe  abip  by  the  maater  hat  been  differently  deter- 
mined in  the  U.  tfOitea.  It  la  there  held,  that  nnder  circnmaiancea  of  neceaaity,  toe  right 
exisu.  See  Woodi  ▼.  Clark^  24  Pick.  86.  The  Brig  Sarah  Ann,  2  ^umn.  206.  J^ew 
England  Im,  Co,  ▼.  7^  Sarah  Ann,  18  Pet.  1^7.  Sevll  v.  Briddlt,  2  W.  C.  C.  R.  160. 
It  baa  alao  been  detennined  in  thb  coontry,  that  tfao  adinimlty  baa  jnriadietion,  in  eaae  of  n 
wredced  ahip,  to  decree  a  aale,  on  tbo  application  of  the  maater.  Tht  Schoomr  TUton^  6 
Maaon,  466.  See  Domett  ▼.  YouHg,  I  Carr.  Si  Marab.  466,  and  aee  alao,  aa  to  the 
right  of  the  maater  to  pledge  the  owner'a  credit,  the  Ute  caaea  in  England  of  Johm  v,.  Si- 
moAf ,  2  Add.  &  Ell.  426,  and  Stomhouu  v.  Osni^  do.  n.  to  p.  481.— W.] 
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Roe,  on  the  Demise  of  Prideaux  Brune,  Clerk,  v.  Edmund 
Prideaux  and  Others. 

10  EHt,  108.    July  4,  1808. 

Ad  Mtate,  the  greater  pert  of  which  waa  in  leaae,  either  for  yeara  certain  not  ezceediof  21 
or  for  longer  terms  of  yeara,  deternitnable  on  lives,  waa  settled  on  aeveral  tenants  for  life 
in  anccession,  with  remainders  in  tail;  with  power  to  erenr  tenant  for  life  "who  ahonid 
**  be  entitled  to  the  freehold  of  the  premises,  or  any  part  '.thereof,  when  he  ahonid  he  in 
**  the  actual  possession  of  the  same,  or  any  pert  thereof,  from  time  to  time,  hy  indenture  to 
*'  make  leases  of  all  or  any  part  or  parte  of  the  demeane  lands,  whereof  he  shoald  be  in 
"  the  actual  poaseasion  aa  aforesaid,  for  any  term  or  number  of  years,  not  exceeding  21 
*'  years,  or  (or  the  life  or  lives  of  any  1,  2,  or  8  person  or  persons :  so  at  no  greater  estate 
'*  than  for  8  Uvea  be  at  any  one  time  in  being  in  any  part  of  the  premiaes;  and  ao  aathe  an- 
**  eient  yearly  rent,  fte.  be  reserved."  Held,  1st,  that  the  power  only  authorized  either 
a  ebattel  lease,  not  exceeding  21  years,  or  a  freehold  leaae  not  exceeding  8  lives;  and  that 
a  leaae  by  tenant  for  life  for  99  years  determinable  on  lives,  ss  it  might  exceed  21  years, 
was  void  at  law,  and  was  not  even  good  pro  ianto  for  the  21  years. 

Bnt,  the  apecial  verdict,  finding  that  the  tenant  in  tail  bad  received  the  rent  reserved  by  such 
lease  accruing  after  the  death  of  the  tenant  for  life  who  made  it,  and  who  had  not  given 
any  notice  to  quit :  held,  2dly,  that  the  receipt  of  rent  waa  evidence  of  a  tenancv,  the  par- 
ticnlar  description  of  which  it  waa  for  the  jury  to  decide  upon;  and  for  the  delect  of  the 
special  verdict  in  thia  reapect  a  venire  de  novo  was  awarded.  Bnt  the  Court  intimated 
that  nnder  the  eircumatances  of  the  case,  and  the  disparity  of  the  rent  reserved,  being  4/. 
2t.,  while  the  rack-rent  valve  was  60/.'  a-year;  (though  one  of  the  leasees  had  been  pre- 
sented by  the  homage  aa  tenant  after  the  death  of  tenant  for  life,  and  admitted  by  the  lord' e 
steward  ;  and  the  4/.  2t.  reeerved  waa  UDore  than  the  ancient  rent;)  a  jury  wonld  be 
atrongly  adviaed  to  deckle  againat  a  tenancy  from  year  to  year. 

IN  ejectment  for  lands  in  the  parishes  of  Padrtow,  Little  Petherick  St.  h^ 
tey,  in  the  county  of  Cornwall^  the  lessor  of  the  plaintiff  laid  one  demise  on 
the  1st  of  January  1806 :  and  at  the  trial,  a  special  verdict  was  found,  set- 
ting forth,  in  the  first  place,  indentures,  of  lease  and  release  of  the  Ist  and 
2d  of  January  1718,  whereby  Edmund  Prideaux,  the  elder,  conveyed  to 
trustees  his  manors  of  Padstaw  and  Hustyn,  in  Cornwall,  the  advowson  of 
Padstow,  and  his  capital  messuage,  farm,  and  demesne  lands  called  Guardan' 
dria  and  other  lands  specified,  to  certain  uses  therein  mentioned ;  reserving 
to  himself  a  power  of  revocation  (except  only  as .  to  the  life-estate  of  Susan- 
nah his  wife),  and  to  limit  other  uses.  Then  hy  lease  and  release  of  the  16th 
aiid  16th  of  March  1726,  made  after  the  deatn  of  his  wife,  Edmund  Prid^ 
eaux,  the  elder,  conveyed  other  premises  to  the  trustees,  for  the  like  uses, 
and  with  the  like  power  of  revocation.  Then,  by  indentures  of  the  18th  and 
19lh  of  October  1728,  E,  Prideaux,  the  elder,  revoked  the  former  uses,  and 
in  consideration  of  love  and  affection  for  his  relation,  Edmund  Prideaux,  the 
younger,  and  for  settling  and  continuing  the  estates  in  the^name,  blood,  and 
family  of  the  Prideauxes,  he  limited  the  same  to  the  trustees  and  their  heirs, 
as  to  all  the  teid  manors  and  lands,  kc.  except  Guardandria,  to  the  use  of 
himself  for  life ;  and  as  to  Guardandria,  to  the  use  of  £.  P.  the  younger 
for  life:  remainder  to  the  use  of  himself  for  life;  remainder  as  to  all  the 
manors  and  lands,  to  the  use  of  E.  P.  the  younger,  for  life ;  remainder  to 
Humphrey,  the  eldest  son  of  E.  P.  the  younger,  for  life ;  with  remainder  to 
his  first  and  other  son»  in  tail  male  in  strict  settlement ;  with  like  remainders 
to  the  second  and  other  sons  of  E.  P.  the  younger.  Next  followed  a  joint- 
uring power  to  be  exercised  by  Humphrey  and  the  other  sons  of  E.  P.  the 
younfiier,  as  they  should  respectively  be  seised  of  any  of  the  said  estates,  ex- 
cept Guardandria.  Then  came  the  leasing  power,  on  which  the  question 
*'  turned.  *•  Provided  also,  that  it  shall  and  may  be  lawful  for  the  said  E.  P. 
**  the  elder  and  E.  P,  the  younger,  and  for  Iiumphrey  Prideaux,  (and  the 
**  other  sons,  naming  them,  of  E.  P.  the  younger)  and  for  aU  and  every  other 
**  person  and  persons,  who,  by  virtue  of  tne  limitations  aforesaid,  shall  be  en* 

VoL.  V.  42 
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*'  tided  to  the  freehold  of  the  premises,  or  any  part  thereof,  when  and  as  he 
**  and  they  shall  be  in  the  actual  possession  of  the  same,  or  any  part  thereof, 
*<  hy  firtue  of  the  limitations  bereiobefore  contained,  or  any  of  them  from 
'*  time  to  time,  by  indenture  made  under  his  or  their  hand  and  seal,  hands 
"  and  seals,  to  make  grants,  leases,  or  demises,  of  or  for  all  or  any  part  or 
**  parts  of  the  demesne  lands,  whereof  he  or  they  shall  be  in  the  actual  pos- 
"  session  as  aforesaid,  for  any  term  or  number  of  years,  not  exceeding  one- 
•*  and-twenty  years,  or  for  the  life  or  lives  of  any  1,  2  or  3  person  or  persons : 
'^  so  as  no  greater  estate  than  for  3  lives  be  at  any  one  time  in  being  in  any 
"  part  of  the  premises ;  and  so  as  the  ancient  yearly  rent,  or  a  proportionable 
*<  part  thereof  be  reserved."  The  special*  verdict  then  stated  the  deaths  of 
EdmuTid  Prideaux,  the  elder,  on  the  1st,  of  December  1738,  and  of  Edmund 
Prideauz^  the  younger,  on  the  10th  of  June  1745,  and  the  seisin  of  Humph- 
rey  for  life.  That  Humphrey  had  issue  the  lessor  of  the  plaintiff,  his  eldest 
"Son,  and  also  Humphrey^  Mary,  Edmund,  NetiUe,  Richard,  Nicholas,  Wil- 
liam, and  Thomas,  his  other  children.  It  then  set  out  four  several  leases 
granted  by  Humphrey  Prideaux,  the  tenant  for  life,  and  father  of  the  lessor 
of  the  plaintiff,  for  the  benefit  of  his  younger  children,  under  which  the  de- 
fendants, some  of  his  younger  children  claimed;  the  validity  of  which  leases 
under  the  power  were  now  ouestioned.  By  the  first  of  these,  dated  13tfa  of 
Januaru  1792,  Humphrey,  tne  father,  for  the  advancement  of  his  son  Ed- 
mund,  demised  to  T.  Prater  certain  of  the  lands  in  settlement,  reserving  tim- 
ber, mines,  and  stone  quarries.  Sec.  for  the  term  of  99  years,  if  Edmund  and 
Mary  Prid/eoMx*,  his  son  and  daughter,  or  either  of  them,  should  so  long  live ; 
the  said  term  to  commence  from  and  immediately  after  the  death  of  Wm.  Ball, 
or  the  surrender,  forfeiture,  or  other  sooner  determination  o{a  former  estate  in 
the  said  premises  then  dtterminaUe  on  his  death  ;  in  trust  for  the  use  oi  Humphrey 
the  father,  for  life,  then  for  Edmund,  his  son  ;  reserving  an  annual  rent  of  4L 
2s.  clear  of  all  rates,  taxes,  and  reprizes,  and  51,  in  lieu  of  a  heriot,  upon  the 
respective  deaths  of  Edmund  and  Mary  Prideaux,  after  the  commencement 
of  the  term.  The  jurors  then  found,  that  E,  Prideaux,  named  in  that  lease, 
is  yet  living ;  that  the  rent  thereby  reserved  is  more  than  the  ancient  yearly 
rent(a)  of  the  demised  premises ;  and^that  at  the  time  of  granting  the  lease,  Wm. 
Ball  was  possessed  of  the  premises  for  the  residue  of  a  term  of  99  years,  de- 
terminable on  the  deaths  of  the  said  Wm.  Ball  and  two  .others,  which  two 
others  were  then  dead,  under  a  former  lease,  dated  2d  of  November  1739,  pur- 
porting, in  the  body  of  it,  to  be  made  between  the  first  named  Edmund  Pri- 
deaux, the  younger.  Sir  John  Molesworth,  Bart,  and  jP.  Gregor,  Esq.  of  the 
one  part,  and  Christopher  Ball  of  the  other  part :  but  in  fact  executed  by  Sir 
/.  M.  and  jP.  G.  (there  recited  to  be  the  attorneys  of  E.  P.  the  younger,)  in 
their  own  names  only ;  without  naming  the  said  E.  Prideaux  in  the  execu- 
tion. That  Wm.^Ball,  the  survivor  of  the  lives  therein  named,  died  on  the 
/  25th  of  April  1^3 ;  and  that  the  premises  thereby  demised  are  now  worth 
602.  a^year,  allowing  rough  timber,  to  be  let  at  rack-rent.  The  special  verdict 
then  set  out  three  other  similar  leases  from  Humphrey  Prideaux,  two  of  them 
dated  the  13th  of  January,  and  the  other  on  the  18th  of  June  1792,  for  the 
advancement  of  others  of  his  younger  children ;  whereby  he  demised  the  re- 
sidue of  the  premises  for  which  this  ejectment  was  brought,  for  99  years,  de- 
terminable on  two  lives ;  two  of  the  terms  to  commence  upon  the  death  of 
one  Elizabeth  Millet,  and  the  other  on  the  death  of  one  Samuel  Trebilcock,  or 
the  surrender,  forfeiture,  or  other  sooner  determination  of  a  former  estate  in 
the  same  premises ;  which  appeared  to  have  been  granted  in  a  similar  manner 
and  by  E.  Prideaux,  the  younger,  the  father  of  Humphrey, 
The  special  verdict  also  set  forth  the  particiilars  of  those  former  leases,  and 

(a)  The  aseient  rent  waa  io  fret  only  1/.  19t.  M. 
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it  was  urged  io  sTgoment  by  the  defendant's  counsel  that  three  at  least  of 
the  four  preceding  leases  were  void  on  special  grounds,  at  the  time  the  leases 
of  the  13th  of  January  and  18th  of  June  1792  were  granted  by  Humphrey : 
but  as  the  Court  afterwaitls,  in  giving  judgment  on  the  case,  declared  that 
their  opinion  was  formed  wholly  independent  of  those  questions,  it  is  unne- 
cessaiy  to  state  those  particulars,  or  the  arguments  founded  upon  them.  It 
was  also  stated,  that  Elizabeth  Milktt  on  whose  death  the  second  and  third 
leases  were  to  commence,  did  not  die  till  the  21st  of  Jamiary  180.0;  and  that 
S.  Trebiloock^  on  whose  death  the  last  lease  was  to  commence,  did  not  die  till 
the  7th  of  March  1799.  That  the  annual  rent  reserved  under  the  second 
lease  of  the  13th  of  January  1792,  was  12f.  W.  and  a  fat  capon,  &c.  which 
was  the  aneteni  rent ;  but  that  the  premises  were  now  worth,  at  rack*rent,  35L 
a-year.  That  the  ancient  annual  rent  of  13f.  3^.  and  a  fat  capon,  &c,  was 
reserved  under  the  third  lease ;  but  the  present  rack*rent  value  was  171.  I6t, 
a-year.  That  21,  14s.  8i{.,  clear  of  taxes,  &;c.  reserved  yearly  under  the  fourth 
lease,  was  the  ancient  yearly  rent  of  the  premises ;  the  improved  rent  of 
which  is  now  34^.  a-year. 

The  special  verdict  then  found  that  on  the  death  of  Trebikock  in  1799, 
Thomas  Boff,  one  of  the  defendants,  who  had  before  married  Mary  Prideauz 
named  in  the  lease  of  1792,  entered  and  was  possessed  of  the  term  thereby 
granted :  and,  on  the  18th  of  January  1800,  was  presented  by  the  hom- 
age as  tenant  at  the  manor  court  of  Padstow^  and  paid  a  fee  on  his  admission. 
That  prior  to  and  at  the  execution  of  the  deed  of  settlement  ef  the  19th  of 
October  1728,  the  greater  part  of  the  lands  belonging  to  the  manors  of  Pad' 
How  and  Hustyn,  and  amongst  others  the  premises  in  question,  were  out  on 
leases,  either  for  years  certain  not  exceeding  21,  or  for  longer  terms  of  years 
determinable  on  life  or  lives,  and  a  very  small  proportion  was  in  the  occupa* 
tion  of  E,  Prideamx,  the  elder,  (the  settlor ;  and  that  all  the  lives  named  in 
such  leases,  granted  prior  to  that  settlement,  were  extinct  before  the  granting 
of  the  said  leases  of  the  same  premises  in  1792 :  and  that' all  the  leases,  the 
indentures  of  which  are  now  extant,  (of  which  there  see  many^  which  have 
been  granted  by  any  of  the  tenants  of  the  freehold  in  possession  since  the 
deed  of  settlement,  have  either  been  for  a  term  of  years  certain,  not  exceeding 
21  years,  or  for  a  longer  term  of  years  determinable  on  life  or  lives ;  and 
that  there  aie  no  leases  extant,  granted  by  any  ench  tenants,  for  the  life  or 
lives  absolute  of  any  persons  whomsoever.  That  Humphrey  Prideaux,  the 
father,  died  on^he  Ist  of  May  1795,  on  Wbese  death  the  lessor  of  the  plain* 
tiff  became  seised  of  the  premises  comprised  in  the  deed  of  settlement  of 
1728,  and  afterwards  received  the  several  ?enU  of  4Z.  2f.,  12f.  6d.,  13s.  44L, 
and  2i.  4s.  8eL,  reserved  by  the  said  €our  leases  of  1792,  up  to  Michaelmas 
1805,  from  the  several  tenants.  Thtst  the  lessor  has  not  given  to  the  several 
lessees,  or  to  the  occupiers  under  thens,  half  a  year's  notice  to  quit  the  several 
premises ;  but  that  before  the  Ist  of  January  1806,  he  did  give  notice  to  the 
parties  claiming  under  each  of  fhe  same  leases,  that  he  contended  them  to 
be  void  as  against  him.  Upon  these  facts  the  jury  referred  the  whole  matter 
to  the  Court :  and  the  case  was  argued  in  last  Easter  term. 

Dampier,  for  the  pkintifi^  before  he  argued  the  principal  point,  as  to  the  due 


execution  of  the  power,  took  up  the  preliminary  objection  which  would  be  made 
as  to  the  want  or.  notice  to  quit.  The  value  of  the  premises  to  be  let  at  racky 
rent  is  so  dispropoitionate  to  die  rents  reserved,  that  these  must  be  considered 
to  be  mere  convemionary  rents ;  and  therefore  the  receipt  of  these  rents  by  the 
lessor  of  the  plaintiff  cannot  entitle  the  defendants  to  the  half-year's  notice  to 
quit,  as  tenants  from  year  to  year,  supposing  the  leases  to  be  void.  This  Was 
decided  in  Right  v.  Bawden,  2  East,  260,  which  varies  from  the  present  case 
only  in  one  respect,  that  there  the  tenement  was  copyhold ;  ana  if  the  re- 
ceipt of  the  conventionary  rent  had  oreated  a  tenancy  from  year  to  yeart 
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it  would  have  destroyed  the  copyhold  tenure.  The  judgment  of  the  court, 
however,  did  not  proceed  upon  that  ground,  though  it  Was  urged  in  axgument 
at  the  bar;  but  went  on  the  general  ground,  that  the  conventionary  rent  was 
paid  on  another  aceount  and  for  a  different  consideration.  This  is  not  a  pay- 
ment for  rent  on  an  implied  holding,  but  on  an  express  holding,  which  fails: 
how  then  can  the  terms  of  that  express  holding  be  referred  to  an  implied  hold- 
ing, when  from  the  difference  between  the  rent  and  the  value,  it  is  highly  im- 
probable that  such  a  contract  could  in  fact  exist.  To  entitle  a  party  to  notice 
to  quit,  he  should  hold  by  a  title  determinable  by  such  notice.  The  case  of 
Right  V.  Bawden  has  been  acted  upon  in  subseauent  cases,  at  nisi  priusy  and 
no  application  has  been  made  for  a  new  trial.  In  the  case  of  Mildmay  oh  the 
demise  of  lard  Digby  v.  Shirley,  Dorchester  Sum.  Ass.  1806,  where  the  les- 
sor of  the  plaintiff  claimed  30  acres  of  leasehold  on  a  lease  determinable  on 
lives  long  before  extinct,  on  which  a  rent  of  13f.  4</.  was  reserved  ;  it  appear- 
ed that  after  the  lives  had  run  out,  the  steward,  not  knowing  that,  had  contin- 
ued regularly  to  receive  the  13«.  id.  on  the  days  on  which  it  was  reserved  by 
the  lease ;  wherefore  it  was  objected,  that  this  payment  of  rent  created  a  ten- 
ancy from  year  to  year,  and  that  there  ought  to  have  been  a  notice  to  quit. 
But  Thomson  B.  held  that  it  was  not  necessary :  that  no  contract  as  of  a  ten- 
ancy from  year  to  year  could  be  presumed :  that  the  payment  was  made  alio 
intuitu:  and  that  the  case  fell  within  the  principle  of  Bight  y.  Bawden. 
The  principle  upon  which  a  tenancy  from  year  to  year  is  presumed,  on  the 
receipt  of  rent,  is,  that  the  rent  is  a  compensation  for  the  land ;  which  in  this 
case  it  is  not ;  but  the  true  consideration  is  either  a  fine,  or  a  natural  love  and 
affection. 

If  this  objection  be  out  of  the  way,  the  principal  question  arises  on  the  va- 
lidity of  the  four  leases  of  1792  gra'nted  by  Humphrey  Prideaux  the  tenant 
for  life  under  the  power :  the  first  objection  to  which  is,  that  they  are  all  re- 
versionary leases,  granted  to  commence,  not  in  prasenti,  but  upon  the  expira- 
tion of  a  former  term,  then  outstanding,  upon  the  respective  premises  demised, 
and  therefore  contrary  to  the  words  and  spirit  of  the  power,  which  only  ena- 
bled the  tenant  for  life,  or  "  person  entitled  to  the  freehold  of  the  premites,  or 
**  any  part  thereof,  when  and  as  he  shall  be  in  the  actual  possession  of  the  same 
"  or  any  part  thereof,"  to  lease  *'  all  or  any  part  or  parts  of  the  demesne  lands 
tohereofhe  shall  be  in  the  actual  possession  as  aforesaid,*'  &c.  It  is  not  enough, 
that  the  lessor  should  be  in  the  actual  seisin  of  the  freehold,  he  must  also  be 
in  the  actual  possession  of  the  lands  demised  ;  which  he  canna^  be  while  there 
is  a  term  outstanding  in  a  prior  lessee.  A  power  to  grant  Teases  generally 
will  not  warrant  the  grant  of  a  lease  in  reversion,  even  in  this  sense,  where  it 
is  to  commence  on  the  determination  of  a  present  outstanding  interest :  accord- 
ing to  the  doctrine  in  Winter  y.  Loveday,  Com.  Rep.  39.  Slocomb  v.  Haw^ 
kinSf  Yelv.  222,  and  Goodtitle  y.  Funucan,  Ddbgl.  665. ;  in  which  latter, 
though  the  leases  were  held  good,  it  was  because  they  had  an  immediate  com- 
mencement, and  were  concurrent  with  the  prior  subsisting  leases  :  but  the  rea- 
sons there  given  shew  that  the  leases  here  cannot  be  deemed  to  be  concurrent. 
But  if  that  be  otherwise,  the  second  and  principal  objection  is,,  that  at  law  a 
lease  for  99  years  determinable  on  lives,  is  not  an  execution  of  a  power  to 
lease  "  for  any  term  or  number  of  years  not  exceeding  21  years,  or  for  the 
"  life  or  lives  of  any  one,  two,  or  three  personi^.*'  The  introduction  of  the 
word  for  in  the  place  where  it  is,  shews  that  the  words  **  not  exceeding"  do 
not  apply,  and  are  not  continued  on,  to  the  words  life  or  lives,  &c.,  so  as  to 
connect  the  term  or  number  of  years  with  those  words :  the  power  to  lease  is 
not  for  any  term  or  number  of  years,  not  exceeding  21  years,  or  the  life  or 
lives,  Asc.,  but  or  for  the  life,  ice.  The  repetitiop  therefore  of  the  word  for 
disjoins  and  aeparates  the  sentence,  making  two  distinct  clauses :  as  was  held 
ia  Winter  y.  Loneday.    Not  does  the  restriction  *'  so  as  no  greater  estate  than 


IN  THE  FORTY-EIGHTH  YEAR  OF  GEORGE  III.        333 

<*  for  3  lives  be  at  any  one  time  in  being*'  &c.  extend  back  to  tbe  term  of  21 
years,  but  is  referred  to  life  or  lives ;  and  means  that  there  shall  not  be  a  lease 
for  21  years  and  a  lease  for  lives  at  once  on  the  estate ;  which  might  other- 
wise have  been  supposed  to  be  authorized  ;  all  leases  for  years  b^ing  less  in 
the  eye  of  the  law  than  leases  for  lives.  It  appears  then,  tnat  there  were  on* 
ly  two  sorts  of  leases  authorized  by  the  power  at  the  same  time,  and  of  the 
same  premises ;  namely,  a  lease  for  years  not  exceeding  21  years,  and  a  free- 
hold estate  not  exceeding  3  lives :  and  the  difference  between  freehold  and 
chattel  interests,  as  well  \n  respect  of  the  quality  of  the  estates,  as  in  the  qual- 
ifications of  different  sorts  which  they  confer,  and  also  with  respect  to  execu- 
tions and  forfeitures,  is  too  notorious  to  insist  upon.  These  leases  then,  being 
neither  of  the  one  kind  or  the  other,  are  not  a  good  execution  of  the  power  at 
law ;  notwithstanding  what  fell  from  Lord  Mansfield  and  WilTnot,  J.  in  Zouch 
v.  WoaUton^  2  Burr.  1 147,  that  whatever  was  an  equitable,  ought  to  be  deem- 
ed a  legal,  execution  of  a  power ;  for  both  of  them  admit  that  that  was  not  nec- 
essary to  the  decision  of  the  case  then  in  judgment ;  and  they  rather  seem  to 
hint  what  the  law  ought  to  be,  than  declare  what  it  is.  And  Lord  Hardwickc 
in  Paget  v.  Gee,  Ambl.  200,  in  1753,  and  Sir  T.  Clarke  in  Alexander  v.  Al^ 
txander,  2  Ves.  644.  in  1755,  (the  case  of  Rattle  v.  PopKam,  2  Stra.  992, 
having  been  decided  in  1735,)  and  Lord  Kenycn,  in  Boe  v.  Weller,  7  Term 
Bep*  480,  clearly  recognize  the  distinction  between  a  legal  and  equitable  exe- 
cution of  a  power :  which  was  also  recognized  by  what  was  done  by  Lord 
Taibot  in  Rattle  v.  Popham,  after  the  decision  at  law.  There  are  several  au- 
thorities to  shew  that  this  is  not  a  good  execution  at  law  of  the  power  in  ques- 
tion, beginning  with  Whitlock*s  case,  3  Rep.  69.  d.  where  t'.ie  doctrine  is 
laid  down  generally,  that  if  one  hath  power  to  make  a  lease  for  3  lives,  ho 
cannot  make  a  lease  for  99  years  determinable  oA  3  lives :  and  this,  it  is  said, 

fuit  concessum  per  totam  curiam.  And  this  case  does  not  fall  within  the  dis- 
tinctions by  which  the  lease  there  was  supported  :  for  firpt,  this  is  a  restricted 
power  to  lease  for  3  lives  in  the  body  of  it ;  not  a  general  power  to  lease,  re- 
strained only  by  a  subsequent  condition  :  secondly,  there  is  no  power  here  to 
lease  in  reversion.  The  general  rule  in  that  case  is  adopted  in  2  Roh  Abr. 
260. 1.  38,  &c.,  and  in  Shep.  Touch.  219,  270  ;  and  in  the  same  book,  p.  277, 
it  is  said  to  have  been  **  resolved,  that  if  tenant  in  tail  make  a  lease  for  99 
years  determinable  on  3  Jives,  it  is  not  a  good  lease."  The  case  of  Rattle  v. 
I^opham,  2  Stra.  992,  in  this  court  is  an  express  authority  in  point,  where 
power  being  given  in  a  marriage  settlement  in  every  tenant  for  life  when  in 
possession  to  limit  the  premises  to  his  wife  for  her  life  by  way  of  jointure,  he  made 
«  lease  for  99  years  determinable  on  her  death.  And  it  was  held,  that  howev- 
er she  might  be  entitled  to  to  relief  in  equity,  yet  at  law  it  was  no  execution  of 
the  power ;  the  estates  being  very  different ;  the  one  a  freehold,  the  other  a 
chattel.  It  is  true,  that  Lord  Talbot^  sitting  in  a  court  of  equity,  afterwards 
aet  up  the  lease,  saying  that  it  was  not  a  defective  but  a  blundering  execution 
of  the  power,  and  made  the  defendant  pay  the  costs.  That  was  on  the  ground^ 
as  stated  by  the  Master  of  the  Rolls  in  Alexander  v.  Alexander,  that  less  was 
given  to  the  wife  than  what  was  allowed  by  the  power ;  but  there  was  no 
alternative  in  that  Case  ;  no  direction  of  the  manner  in  which  the  tenant  for 
life  was  to  act,  if  he  did  not  appoint  to  the  extent  of  his  power,  but  did  less 
by  granting  a  term  of  years.  But  here  that  line  is  chalked  out :  if  the  tenant 
for  life  go  to  the  extent  of  his  power,  he  may  grant  a  freehold  lease  ;  if  he  do 

«  not,  he  must  grant  such  a  term  as  is  limited  by  the  power :  otherwise,  if  the 
principle  adopted  b^r  Lord  Talbot,  and  recognized  by  Sir  T.  Clarke,  in  Equi- 
ty, be  applied  to  this  power,  the  words  21  years  may  be  struck  out,  and  a 
t^rm  of  99  years  absolute  granted,  as  all  terms  of  years  are  in  contemplation 
of  law  inferior  to  a  freehold.  A  power  like  this,  where  the  mode  of  granting 
terms  as  well  as  freeholds  is  pointed  out,  is  exactly  like  the  powers  ^ven  by 
the  ligislature  to  tenants  in  tail,  32  H.  8.  c.  28.   s.  2,  and  ecclesiastical  per- 
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8on8(a),  and  must  have  the  same  coostruction  in  a  deed  as  cm  the  utatute 
book  :  and  in  both  these  cases  it  is  said  to  have  been  resolved  (^),  that  a  lease 
for  99  years  determinable  on  lives  is  bad.  This  execution  of  the  power  is 
also  bad  upon  the  sense  and  reason  of  the  thing,  and  the  apparent  intent  of 
the  parties  in  the  deed.  Two  sorts  of  leases  were  contemplated ;  free- 
hold leases,  and  leases  for  years;  the  former  indeed  are  more  beneficial 
to  the  grantor  at  the  time  of  the  grant,  a  lease  for  3  lives  being  worth 
much  more  fqr  present  sale  than  a  lease  for  21  years ;  but  it  has  its  incoa-' 
veoiences  as  to  the  renewal :  none  can  take  place  without  the  consent  of 
the  lessee  and  the  surrender  of  his  lease;  no  concurrent  or  reversionaiy 
lease  can  be  granted  to  any  other  person,  if  the  lessee  will  not  renew : 
the  remainder-man,  therefore,  has  this  chance  on  such  leases.  On  the  other 
hand,  though  a  21  years  lease  be  worth  less  for  present  sale,  yet  there  is  a 
regular  period  of  renewal ;  and  if  the  tenant  will  not  renew,  a  reversionary 
or  concurrent  lease  may  be  granted  to  another  person  within  the  limited  period. 
The  tenaut  for  life  has  bis  choice  of  these  two  methods  of  leasing ;  but  he 
cannot  give  himself  the  advantages  of  both  methods  by  leasing  for  99  years 
determinable  on  3  lives,  wliich  is  not  authorised  bv  the  power :  and  gives 
him  the  advantage  of  renewing,  upon  the  dropping  in  of  a  life,  without  the 
tenant's  consent,  which  be  could  not  do  on  a  lease  for  lives :  so  that  the  re* 
mainder-man  is  sure  of  finding  the  estate  full  leased  for  99  years  determinable 
on  3  lives.  In  the  case  of  Rattle  v.  Popham,  2  Stra.  992,  the  power  extend* 
ing  only  to  a  single  life,  there  could  be  no  prejudice  to  the  remainder-man  by 
reversionary  or  concurrent  leases ;  which  might  be  the  reason  for  what  Lord 
Talbot  afterwards  did  in  equity  upon  that  tase. 

East^  for  the  defendants.  As  to  the  preliminary  objection  of  the  want  of 
notice  to  quit ;  the  g^:iaral  rale  is  clear,  that  the  receipt  of  rent  is  evidence  of 
a  tenancy,  and  in  the  absence  of  any  express  stipulation  between  the  parties, 
the  presumption  of  law  is  in  favour  of  a  tenancy  from  year  to  year ;  and  it 
lies  on  the  plaintiff's  counsel  to  establish  this  to  be  an  excepted  case.  But 
the  reason  and  convenience  of  the  thing,  as  well  as  the  current  authoritiea, 
are  in  support  of.the  objection.  The  defendants  must  either  be  trespassers  or 
tenants,  and  the  lessor  of  the  plaintiff  cannot  maintain  this  ejectment,  unless 
he  can  shew  that  they  are  trespassers  :  but  the  receipt  of  rent,  qua  rent,  whe- 
ther more  or  less,  for  the  very  period  included  in  one  of  the  demises  laid,  is  an 
express  recognition  of  a  tenancy  of  some  sort ;  and  nothing  is  shewn  which 
determined  it  as  to  the  other.  One  of  the  defendants  was  presented  as  ten- 
ant, and  admitted  by  the  lord^s  steward  sinc«  the  death  of  the  last  tenant  for 
life.  AU  the  reasons  which  originally  induced  the  rule  of  presumption  in 
favour  of  a  tenancy  from  year  to  year  instead  of  the  old  tenancy  at  will,  and 
which  require  half  a  year's  notice  to  quit,  apply  as  well  to  this  as  to  any  oth- 
er case.  The  tenant  is  induced  by  this  recognition  of  his  tenancy  to  expend 
his  time,  money,  and  labour  in  the  cultivation  of  the  estate.  No  safe  dtsdinc* 
tion  can  be  made  upon  the  quantum  of  the  rent  paid  with  reference  to  the 
greatest  rack-rent  value.  Where  is  the  line  to  he  drawn  ?  If  it  were  two 
thirdf,  or  one  half,  or  a  quarter  of  the  actual  value,  would  that  constitute  a 
tenancy  from  year  to  year ;  but  if  it  were  an  eighth  or  less,  would  that  sub- 
ject the  party  to  be  treated  as  a  trespasser.  The  inconvenience  and  uncer- 
<lainty  which  would  ensue  from  attempting  now  to  draw  any  such  line,  which 
M  no  where  to  be  found  in  the  books,  would  more  than  compensate  any  par- 
tK  hardship  which  could  mrise  from  adhering  to  the  general  rule.  The 
Tents  reserved  and  received  in  this  case  were  not  customary  rents,  aa 
in  Ihe  case  of  Right  v.  Saiwden^  3  East,  260,  which  has  been  relied 

(a)  Vide  IZ^Xa,  e.  10.  ■.  8.  and  14  Elii.  o.  14.  ■.  1. 
(6)  Vide  8hep.  Toach.  277.  mod  4  Bac.  Abr.  69. 
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on ;  bat  they  mvst  be  taken  to  hare  hem  the  ancient  rack-rents ;  the  rery 
stipulation  in  the  power  that  they  shall  be  reserved  shews  that.  At  the 
time  of  the  settlement  in  l72St  the  ancient  rents  were  much  less  dispropor- 
tionate to  the  then  actual  lacV-rent  value,  than  they  are  now ;  but  lapse  of  time 
will  not  alter  the  nature  of  the  thing :  and  if  these  were  then  deemed  to  be 
substantial  and  tenantlike  rents,  though  not  the  most  which  might  even  then 
have  been  obtained,  when  did  they  cease  to  be  so,  and  become  merely  nominal, 
so  as  no  longer  to  amount  to  a  recognition  of  a  tenancy  ?  If  the  remainder- 
man in  tail  had  come  into  possession  within  ten  years  after  the  settlement  of 
1726,  when  the  rent  reserved  might  have  been  a  6th  or  6th  of  the  full  value» 
and  his  receipt  of  rent  from  the  then  lessees  would  have  constituted  them 
tenants  from  year  to  jrear ;  at  what  other  period  would  the  necessity  of  giving 
notice  to  quit  have  ceased  ?  The  first  lease  reserved  even  more  than  the 
ancient  rent,  (in  fact  more  than  double,)  which  increases  the  difficulty  of  con- 
sidering it  as  a  mere  nominal  rent ;  though  the  proportion  was  as  41.  2f.  per 
annumy  and  SL,  in  lieu  of  a  heriot,  to  60/.,  the  full  improved  rent.  The  term 
etmiytntiionafry  rents,  which  these  are  said  to  be,  has  no  sepirate  known 
classification  in  the  law :  all  rents  which  are  reserved  by  tne  convention 
or  agreement  of  the  parties,  express  or  implied,  are  conventionary  rents. 
But  'as  contradistinguished  from  common  rack-rents  by  the  mere  dispro« 
portion  of  the  value,  the  case  of  Dot  v.  WatU^  7  T^rm  Rep.  38,  is  an 
authority  to  shew  that  the  receipt  of  such  a  rent  will  create  a  tenancy  from 
year  to  year.  That  also  ^as  the  case  of  a  defective  execution  of  a  power  of 
leasing,  which  required  the  hai  rent  to  be  reserved.  The  best  rent  was  60/. 
and  the  rent  reserved  was  only  362.  a  year.  It  seemed  admitted,  that  the  re« 
maioder-man  had  accepted  the  rent  in  ignorance  of  the  invalidity  of  the  lease ; 
which  the  court  thought  made  no  di^erence.  A  case  was  there  cited  of  Good* 
title  d.  Adeane  v.  Prentice,  Lent.  Surrey  Assizes,  1790 ;  whene  a  lease  of 
copyhold  had  been  granted  by  the  husband  of  the  wife 's  land^ without  her 
consent,  fw  41  yeiurs,  at  a  small  rent ;  and  after  the  death  of  both,,  the  daugh- 
ter, not  knowing  of  the  invalidity  of  the  lease,  had  received  the  rent ;  not- 
withstanding wbkh  Mr.  Justice  Crtmld  held,  that  no  notice  to  quit  was  neces- 
sary. Lord  Kenwm  however  denied  this  case  to  be  law  ;  saying  that  perhapa 
it  had  passed,  without  much  consideration,  and  could  not  be  pul  in  the  balance 
against  all  the  other  decisions :  and  all  the  court  agreed  that  a  notice  to  quit 
was  necessary  in  the  principal  case.  The  case  of  Right  v.  Beoffden,  3  East, 
250,  which  followed,  is  very  distinguishable  from  the  present :  Ist,  That  was 
a  case  between  lord  and  copyholder,  upon  a  demise  according  to  the  custom  of 
the  manor,  which  was  binding  on  both,  reserving  the  customary  rent,  ice.,  and 
not  as  between  landlotrd  and  tenant  in  the  ordinary  sense  of  the  words,  upon 
a  demise  reserving  an  arbitrary  rent,  which  is  matter  of  particular  stipulation 
between  them.  It  was  considered  by  the  court  there,  that  such  a  eonveTUiana^ 
ry,  or,  to  speak  more  precisely,  customanf:  reservation,  was  not  to  be  consider* 
•d  as  a  rent  between  lajidlord  and  tenant ;  and  therefore  that  the  receipt  of  it 
could  not  be  evidence  of  a  holding  from  year  to  year.  2dlv»  There  waa 
another  reason  urged  there  by  the  plaintiff's  counsel  against  the  holding  under 
an  implied  tenancy  from  year  to  year;  for  that  must  have  been  by  parol : 
whereas  if  the  land  were  demised  otherwise  than  by  copy,  it  would  have  ex- 
tinguished the  tenure.  3dly,  The  lessors  there  considered  the  husband  as 
equitably  entitled  for  his  life,  and  by  consequence  that  they  were  equitably  en- 
titled to  the  customary  dr.  rent;  and  they  had  never  received  any  auit  rent 
from  the  widow,  who  claimed  her  free  bench,  after  his  death.  4thly,  The 
lessors  had  never  received  the  particular  rent  at  all ;  they  had  only  received 
a  gross  rent  from  their  lessee  of  the  parsonage,  under  whom  the  particular 
lands  were  held. 

As  to  the  principal  point,  the  construction  of  the  power ;  the  situation  of 
the  parties,  and  of  the  property,  at  the  time  of  the  settlement,  is  to  be  regard- 
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ed  in  aid  of  the  construction.    The  property  wai  mostly  oUt  noon  leases  far 
21  years  absolute,  or  for  longer  terms  determinable  on  lives.    The  settlement 
of  172S  gave  £.  Prideaux^  the  elder,  (the  settlor)  a  life-estate  in  all  but  Ouard- 
andria,  which  was  first  for  life  to  E,  P.  the  younger,  with  remainder  for  life 
to  the  elder  Prideauz,  and  after  his  death,  the  younger  Prideaux  was  to  take 
a  life-estate  in  the  whole ;  remainder  to  his  sons  in  succession  for  life,  with 
remainder  to  their  respective  issue  in  tail.    There  were,  therefore,  two  estates 
of  freehold  in  separate  possession  in  the  first  instance,  and  the  power  of  jointur- 
ing enabled  others  to  be  created  afterwards:  and  this  accounts  for  the 
wording  of  the  power,  which  is  framed  with  relation  to  the  postession  of  the 
freehold  of  the  premises,  and  not  merely  to  the  actual  possession  of  the  lattdii" 
self.     The  power  of  leasing  is  given  to  the  person  **  entitled  to  the  freehMot 
•*  the  premises,  or  any  part  thereof  ^^  (t.  e.  oixhe  freehold  of  the  premises)  ••  when 
*'  and  as  he  shall  be  in  the  detual  possession  of  the  same,*'  (».  e.  of  the  freehold 
of  the  premises)  "  or  any  part  thereof"  (i.  e,  the  freehold  of  any  part  of  the 
premises.)    The  power  itself  is  *^from  time  to  timet  by  indenture,  to  make 
**  grants,  leases,  or  demises  {phtralUer)  of  or  for  aU  ot  any  part  or  parts  of  the 
'*  demesne  lands,  whereof  he  shall  be  in  the  actual  possession  as  aforesaid,) 
These  last  words  still  refer  to  the  same  general  antecedent,  which  is  the  free* 
hold.    The  power  is  to  be  exercised, /rom  time  to  time,  not  only  over  all  or 
any  patts  (of  i}ie  freehold)  of  which  the  lessor  shall  be  in  ihe  actual  possession 
as  aforesaid,  but  over  wny  part;  which  looks  to  a  repetition  of  the  exercise  of 
the  power  over  the  same  part.     It  is  to  make  leases  (pluraliter,  not  lease  or 
leases  reddendo  singula  singulis,  of  any  part  from  time  to  time ;  that  is, 
as  each  life  dropped,  or  the  years  run  out  within  21.     Then  the  power 
is  to  be  exercised  "  for  any  term  or  number  of  years  not  exceeding  21  years, 
**  (t.  e.   absolute)  or  for  the  life  or  lives  of  any  1,  2,  or  3  person  or  per- 
sons."   These  latter  words  may  either  be  read  as  the  plaintiflf's  counsel 
has  read  them ;  or  they  may  be  read  *'  for  any  term,  or  number  of  years  [not 
exceeding  21  years,  or]  for  the  life  or  lives,"  Sec.  retaining  and  carrjring  down 
the  first  part  of  the  description  to  the  last :  as  if  the  settlor  had  said,  I  mean 
to  give  the  tenant  for  life  the  option  of  granting  leases  for  any  term  or  num- 
ber of  years  absolute,  not  exceeding  21,  or  for  any  term  or  number  of  years^ 
for  the  life  or  lives  of  1,2,  or  3  persons^    And  this  way  of  construing  the 
sentence  is  the  only  one  by  which  effect  can  bo  given  to  aU  the  antecedent 
words.     For  there  cannot  be  leases  of  any  one  nart  for  different  lives,  made  at 
different  times,  running  together,  as  an  estate  or  freehold  cannot  be  made  to 
commence  infuturo  ;  and  yet  the  forroer^words  expressly  give  a  power  to  make 
leases  from  ttV  *  co  time  of  any  part ;  which  may  well  be  done  consistently 
with  all  the  words,  if  the  power  be  understood  to  warrant  leases  for  terms  of 
years,  for  life  or  lives.  Sec.    And  this  meaning  of  the  settlor  is  rendered  more 
probable  by  looking  to  the  state  of  the  property  at  the  time  of  the  settlement, 
which  was  leased  in  the  same  manner ;  so  that  a  power  of  leasing  for  life 
must  have  been  suspended  for  a  long  period.      But  whatever  doubt  there 
might  have  been  if  the  power  had  stoppeid  here,  it  is  put  an  an  end  to  by  the 
subsequent  words,  which  controul  and  qualify  what  goes  before,  and  shew  the 
principal  intent  of  the  settlor  to  be  **  So  as  no  greater  estate  than  for  3  lives 
*'  be  o^  any  one  time  in  being  in  any  part  of  the  premises*"    And  this  qualifi* 
cation  cannot  be  confined,  as  it  has  been  argued,  to  leases  for  lives ;  but  over- 
rides the  whole  power  of  leasing.     It  could  not  mean  so  as  4^  or  more  liyes 
should  not  be  running  on  the  same  part  at  the  same  time,  because  the  power 
was  before  expressly  limited  to  3  lives,  and  these  latter  words  would  be  nuga- 
tory.   Then  it  does  not  say  so  as  no  more  than  3  lives  be.  Sec.,  but  so  as  no 
greater  estate,  Sec.    The  substance  of  the  qualification,  therefore,  is,  that  any 
less  estate  than  for  3  lives  might  be  granted,  which  was  to  depend  upon  the 
duration  of  life :  in  like  manner,  a  lease  for  any  number  of  years  certain 
might  be  granted,  not  exceeding  21.     And  this  is  further  evinced  by  the  re- 
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flsrance  to  **  any  one  time  in  any  part  of  the  premises  ;'*  which  falls  in  with 
the  construction  before  pat  on  the  power  to  make  leases  from  time  to  time  of 
any  part ;  which,  with  respect  to  leases  determinable  on  life^  coald*  only  ap- 
ply to  leases  for  long  terms  of  years  determinable  on  life  or  lives ;  which  are 
no  greater^  but  a  lese^  estate  than  for  3  lives.  This  is  also  consonant  to  the 
construction  which  mus^  be  put  on  the  other  qualification  of  the  power : 
"'  and  90  as  the  ancient  rent,  &c.  be  reserved  ;"  upon  which  it  is  clear  that 
the  reservation  of  a  greater  rent  would  not  avoid  the  lease :  then  why  should 
the  grant  of  a  ^eit  interest  than  the  power  warrants  be  an  avoidance  ?  He 
then  contended,  that  if  the  words  were  doubtful,  the  contemporaneoils  and 
continued  acts  of  the  parties  under  the  settlement,  down  to  the  death  of  the 
last  tenant  for  life,  was  evidence  to  explain  what  they  meant.  Upon  which 
the  special  verdict  finds  thnt  at  the  time  of  the  settlement,  and  since,  as  far 
as  any  evidence  at  all  can  be  traced,  the  premises  have  always  b^en  leased, 
either  for  years  absolute  not  etceeding  21,  or  for  longer  terms  determinable 
on  lives,  and  never  f6r  lives  absolute.  But  as  the  court  appeared  to  lean 
agains;  ^He  consideration  and  application  of  this  evidence,  and  the  point  had 
been  recently  under  discussion,  he  urged  the  ai^ament  no  farther  than  by  re* 
ferrin^  to  the  modem  authorities  on  the  subject :  which  are  Cook  v.  Booths 
Cowp.  819,  The  King  ▼.  The  Inhabitants  of  Laindon,  8  Term  Rep.  379» 
Btttfnham  v.  Gny^  Hospital,  3  Ves.  jun.  298,  Moore  v.  Foleyt  6  Yes.  jun. 
238,  and  Ig gulden  ▼.  May,  in  Chancery,  9  Yes.  jun.  329,  and  at  law,  7 
East,  244. 

But  admitting  the  trut*  and  only  proper  construction  of  the  'words,  to  ex- 
tend the  power  of  leasing  to  life  estates,  still  the  party  in  whose  favour  the 
power  is  created  may  take  less  than  he  is  allowed  out  of  the  estate  of  the  re- 
versioner, who  cannot  complain  of  that;  and  by  Co.  Lit.  46.  a.  an  estate  for 
life  is  in  the  eye  of  the  law  **  a  higher  and  greater  estate  than  a  lease  for 
years,  though  it  be  for  a  thousand  or  more."  The  plain  meaning  of  such  a 
power  is  to  enable  the  tenant  for  Kfe  to  charge  the  remainder-man's  estate  to 
a  certain  extent : .  to  i^hatever  less  extent  the  power  is  exercised,  it  is  so 
much  giined  by  the  latter;  and  it  was  not  impossible,  though  unusual,  that 
one  of  the  lives  might  haye  exceeded  99  years.  Powers,  says  Lord  Mans^ 
fidd,  in  Croodtitle  v.  Funttean{a),  are  now  a  common  modification  of  property 
in  faind,  and  as  such  are  to  be  carried  into  effect  according  to  the  intention  of 
those  who  create  them.  So  said  Lord  Kenyon  in  Pomeroy  v.  Partington,  3 
Term  Rep.  675,  though  judges  had  sometimes  erred  in  the  application.  A 
distinction  also  appears  to  have,  been  taken(6)  between  powers  reserved,  as  in 
this  case,*to  the  owner  of  the  estate,  or  to  oiie  who  would  have  been  heir  to 
It ;  which  are  always  to  be  construed  favourably  for  such  persons ;  and  pow- 
ers given  to  a  stranger,  or  to  incumber  n  third  person's  estate ;  which  are 
always  construed  strictly :  but  in  no  case  can  it  be  permitted  to  a  party  to 
complain  in  a  court  of  justice,  that  less  has  been  taken  from  him  than  might 
have  been.  It  is  not  pretended,  that  a  lease  might  not  have  been  granted  for 
less  time  than  21  years  absolute,  Breers  v.  Boulton,  3  Rep.  746,  or  (or  fewer 
than  3  lives,  or  for  more  than  the  ancient  rent :  then  why  not  for  less  than  one 
life,  as  for  years  determinable  Qn  a  life  which  might  survive  the  term.  A  lease 
for  21  years  determinable  on  a  contingency  would  be  a  lease  for  years  not  exceed- 
ing 21.  So  the  lease  might  have  been  for  one  life  determinable  on  a  contingency, 
Us  upon  the  failure  of  another  life,  or  any  other  event :  yet  that  would  not  strict- 
ly be  within  the  wojds  of  the  power.  But  it  is  said  to  have  been  decided  upon 
authorities,  that  undera  power  to  lease  for  lives,  a  lease  for  99  years  determina- 
ble on  lives  is  bad.  All  the  authorities  concluding  with  that  of  Battle  v.  Pojh 
— — 1 I , 

(a)  Doagl.  678,  ^nd  vide  Right  v.  Thonutt,  8  Bnrr.  1448. 

(6)  Vide  16  Vin.  Abr.  tit.  PMoert.  470.  pi.  19,  citM  SayU  v.  Frteiand,  2  VMtr.  880 
Piiz^raU  v.  Lord  Faveonbirgt,  Tit^.  214,  819.  FUtyfiUUm*9  can,  8  Rep.  88.  and 
vide  Coventry  v.  Coventry,  9  Mod.  18. 
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ham.  are  reaoWable  into  and  depend  apoi»  Wkithck^s  case,  S  Rep.  60  b.  to 
which  they  refer,  where  the  position  in  question. is  a  mere  obiter  dictum :  for 
the  power  to  lease  there  was  general ;  with  a  proviso  that  the  lease  shoald 
not  exceed  the  number  of  3  lives  at  roost;  and  under  that  a  lease  for  99  years 
determinable  on  two  lives,  to  commence  after  the  death  or  determination  of  a 
preceding  estate  held  upon  another  life,  was  held  a  good  execution  of  the 
power.     It  is  true,  that  the  distinction  was  there  taken,  that  the  power  to  lease 
was  *'  in  the  beginmng  absolute,  affirmative,  and' indefinite ;"  and  that  the  pro- 
viso afterwards  came  by  wav  of  qualification.     But  the  intent  of  the  parties 
is  to  be  taken  from  the  whole  of  the  deed  taken  together,  and  not  from  the 
position  of  its  parts :  and  great  stress  is  laid  throughout  that  very  case  upon 
the  intention  of  the  parties.     And  Lord  G.  B.   Gilbert^  in  his  treatise  on 
leases,  3  Bac.  Abr.  151.  tit.  Leases,  after  mentioning   Whiilock's  case,  adds, 
"It  was  said  by  the  judges  in  2  Keb.(a),  that  the  construction  in  iVhitlock^s 
*'  case,  that  a  person  having  power  to  n  ake  leases  for  3  lives  could  not  make 
"  a  lease  for  99  years  deterniinable  on  3  lives,  was  too  nice,  and  expressly 
*'  contrary  to  the  intent  of  the  parties."    The  case  of  BattU  ▼.  Popham^  2 
Stra.  992.  and  Cun.  Rep.  102,  is  the  only  express  decision  upon  the  point  of 
,law;  which  does  not  appear  l)y  the  different  reports  to  have  been  much  debat- 
ed^ either  on  the  bar  or  on  the  bench ;  but  to  have  proceeded  upon  the  dictum 
in  Whitlock*s  case,  which  was  the  only  authority  cited  at  all  bearing  upon  the 
particular  question.     The  proprietv  of  that  derision,  however,  has  been  strong- 
ly shaken  by  what  fell  from  Lord  Mansfield  in  Zouch  v.  Woalston^  2  Burr. 
1147  ;  who  says,  that  "Lord  Talbot,  arguing  from  the  same  premises,  ••  the 
power,  and  the  lease,- without  any  other  circumstance,  held  the  lease  to  be  war* 
ranted  by  the  power, ^^  &c.     And  this  is  confirmed  in  substance  by  the  Master 
of  the  Rolls,  Sir  Thomas  Chrke,  in  Alexander  v.  Alexa^ider,  2  Ves.  644. 
But  it  is  contended,  that  there  is  a  distinction  between  a  legal  and  an  equita- 
ble execution  of  a  power.     It  is  difficult, ^however,  to  understand  the  grounds 
of  such  a  distinction  in  construing  the  words  of , any  instrument     Courts  of 
equity,  as  well  as  of  law,  profess  to  construe  all  instruments  /iccording  to  the 
intention  of  the  parties,  to  be  collected  from  the  words  and  subject-matter  of 
the  instruments  themselves.     How  then  can  there  be  an  acknowledged  differ- 
ent role  of  construction  of  the  same  words  on  dlfllerent  sides  of  the  Hall. 
Lord  Mansfield  in  2^ch  v.  WMston,  adopting  the  argument  of  Mr.  Dunning^ 
expressly  denies  any  such  distinction,  and  says,  that  "  whatever  is  a  goodpow 
er  or  execution  in  equity,  the  statute  (of  uses)  makfs  good  atlaw.'*  ^  And  Wil" 
mot,  J.  agrees  with  him.     Lord  Mansfield  also  distinguished  powers  of  this 
sort  from  mere  legal  powers  introduced  by  statute,  such  as  leases  by  ecclesi- 
astical persons  or  tenants  in  tail.     Though  it  does  not  appear  by  any  express 
decision,  that  leases  for  99  years  determinable  on  3  lives  are  not  within  the 
statutes  regulating  such  leases.     Lord  C.  B.  Gilbert  only  says,  4  Bac.  Abr. 
69.  rule  4,  that  such  leases  "  seem  not  good  within  the  statutes  :"  and  be  thinks 
afterwards  that  they  would  be  good  within  the  stai.  32  H.  8.  c.  28.  upon  the 
reasoning  in'  Whitlock's  case  :  and  he  cites  Smith  v.  Trinder,  Cro.  Car.  22., 
where  a  lease  by  husband  and  wife  of  the  wife's  lands  for  6Q  years,  if  she 
Aould  so  long  live,  was  considered  sufficient  to  bind  her  within  that  statute. 
And  in   ThreadneedU  v.   Lyncham,  3  Keb.  595,  Lord  Hale  and  the  rest  of 
Court  said  they  wopid  not  then  dispute  whether  a  bisbdp's  lease  on  the  stat.  1 
Eliz.  e.   19.  for  99  years  determinable  on  3  lives  were  good  or  not.     But* at 
any  rate,  this  case  is  distinguishable  from  that  of  Rattle  v.  Popham  by  reason 
of  the  latter  words  of  the  power, ''  So  as  no  greater  estate,*'  kc.  which  ride 
o/er  and  qualify  the  grammatical  strictness  of  the  former  words,  and  give  the 

{a)  The  margin  of  Gvnllim't  edU'witof  Bae.  Abr.  refen  to  p.  786.  where  this  eiprci- 
•km  it  not  to  be  fonnd;  hot  Jonet  nnd  Tteitden,  judges,  say  genemlly,  on  the  statute  of 
leasee,  avoiding  leases  otherwise  than  for  8  lives  or  21  years,  that  a  lease  for  Uts,  is  good 
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.enant  for  life  full  scope  to  mnt  any  lease  determitiable  on  lives,  less  than  an 
estate  for  3  lires.  And  sach  appears  to  have  been  the  .opinion  of  the  Court  in 
that  case  from  Mr.  Ford^i  MS.  note  of  it ;  which  ia  the  main  agrees  with  the 
report  in  Strange  ;  bat  adds,  per  Curiam,  **  If  the  power  had  been  general  to 
"  provide  for  a  wife,  so  at  that  he  did  not  make  a  greater  estate  than  for  life  ; 
**  becaase  an  estate  for  years  determinable  on  a  life  is  a  less  estate,  such  an 
'*  estate  might  have  been  raised  by  virtue  of  the  latter  power,  which  author- 
'*  izes  the  creation  of  any  estate  that  is  not  greater  than  an  estate  for  life,'* 
&c. 

Supposing,  however,  the  leases  not  to  be  good  to  the  extent  of  them,  at  any 
rate  they  are  good  for  21  years  determinable  on  the  lives ;  for  still  they  will 
be  leases  for  2l  years ;  and  the  excess  is  apparent  upon,  the  face  of  them; 
In  Zouch  V.  Wodiston,  2  Barr.  1147,  Lord  Mansfield  said,  considering  powers 
brought  into  the  common  law  by  the  statute  of  uses  as  a  mode  of  ownership 
or  property,  **  no  doubt  could  ever  have  been  made  whether  a  man  might  not  do 
V  less  than  his  power :  or  if  he  did  more^  whether  it  should  not  be^  good 
«*  to  the  extent  of  his  power."  In  Alexander  v.  Alexander,  2  Ves.  644,  Sir 
Thomas  Clarke  puts  the  case,  '*  suppose  a  power  to  lease  for  21  years,  and 
"  he  leases  for  40 ;  that  shall  be  good  for  21,  because  it  is  a  complete  execution* 
^  of  the  power,  and  it  appears  how  much  he  has  exceeded  it.  If  the'  Court, 
^  can  see  the  boundaries,*  it  will  be  good  for  the  execution  of  the  power, 
**  and  void  as  to  the  excess."  So  Lord  Kenyan,  when  Master  of  the  Rolls, 
in  Pitt  V.  Jackson,  2  Bro.  Chan.  Cas.  54,  considered  that  the  excess  only 
in  the  <  execution  of  a  power  was  void.  The  same  principle  was  also  laid 
down  by  Dyer,  J.  in  PhiUpotfs  case,  M.  15  Eliz.  in  C.  B.  3  Leon.  29. 
^  where  a  man  hath  a  warrant  to  dp  a  thing,  and  he  doeth  it,  and  more, 
"  so  as  he  exceeds  bis  warrant ;  yet  it  is  good  for  that  part  which  is  war- 
"  ranted,  and  void  for  the  rest."  Mr.  Parker  had  power  to  raise  7000Z. 
for  younger  children  by .  deed  or  will :  and  by  will  he  charged  the  prem- 
ises with  SOOM. !  and'decreed(a)  to  be  good  for  the  70002.  In  Parry  v. 
Bowen,  3  Chan.  Rep.  11,  it  was  resolved  by  Lord  Chancellor,  that  where 
a  person  hath  power  to  lease  for  10  years,  and  he  leaseth  for  20  years,  the 
lease  shall  be  good  for  10  years  in  equity  :  and  he  said,  it  had  been  so  settled 
several  times  in  that  court.  Courts  of  law  are  in  the  constant  practice  of  ap- 
plying the  same  principle  to  awards  ;  if  an  arbitrator  has  exceeded  his  authori- 
ty, and  the  measure  of  excess  be  apparent,  the  award  is  held  good  pro  tanto. 

Then  as  to  the  objection  of  this  being  a  reversionary  lease  ;  if  the  tenant 
for  life  could  demise  at  all  for  more  than  21  years  determinable  on  lives,  there 
can  be  no  objection  to  such  concurrent  chattel  leases  for  lives,  not  exceeding  3, 
which  are  all  running  out  at  the  same  time :  thooirh  the  one  be  not  to  com- 
mence in  possession  till  the  determination  of  the  other.  If  there  could  be  no 
objection  to  a  demise  for  99  years  determinable  on  the  lives  of  A.  B.  and  C. 
to  take  severally  in  succession,  in  the  same  instrument ;  what  difference  can  it 
make  that  they  take  by  different  instruments,  or  at  different  ihxi'is.  If  the  3 
lives  be  consuming  at  the  same  time,  the  reversion  is  not  burthened  beyond 
the  terms  of  the  proviso.  The  construction  contended  for  would  put  the  land- 
lorl  in  the  power  of  the  tenants,  and  compel  him  to  purchase  their  surrender 
of  the  former  estate,  previous  to  every  renewal,  without  any  beneGt  to  the  re- 
versioner. But  even  upon  the  disabling  statutes,  which  have  received  so 
strict  a  construction!  it  has  been  lonfif  settled  that  concurrent  leases  %re  good  : 
as  in  Co.  Lit.  45.  4  Bac.  Abr.  64,  5, 6,  and  the  cases  there  cited.  Concurrent 
leases  under  powers  to  lease  in  possession  for  years  certain,  or  determinable 
on  lives,  have  also  been  expressly  held  to  be  good,  in  Winter  v.  I/iveday, 
Carth.  427,  and  5  Mod.  8S1,  Read  v.  Nash,  1  Leon.  147,  Fox  v.  CoUiery  1 

(a)  Parksr  v.  Parker,  in  1714,  Gilb.  Eq.  Cu,  108,  and  oiled  by  ths  Coart  in  Covenirw 
V.  Coventry,  1  Stim.  604.  . 
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And.  66,  Cofientryv.  Coventrp,  Com.  Rep.  313,  GmUHU  r.  JFWmioni,  Dougl. 
S6S,  672,  and  Doe  v.  Calvert,  2  fiaat,  376.  And  the  legality  of  such  leases 
was  assamed  by  the  legislature  in  the  act  for  regulating  the  granting  of  the 
rolls  tease6(a),  which  controuls  the  exercise  of  the  power  to  within  7  years  of 
the  expiration  of  the  existing  le^se.  Iir  the  first  mentioned  of  these  cases,  it 
was  considered  that  where  the  lease  depended  on  the  duration  of  lives,  they 
must,  from  the  very  nature  of  the  thing,  be  concunreot  and  not  reversionary. 
The  lease  established  in  WkUlock^s  case  was  a  concurrent  lease. 

Dampier  was  heard  in  reply  at  length,  and  observed  as  to  the  argoinent 
that  thejeases  were  good  at  least  for  2 J  years,  though  void  for  the  excess,  that 
it  was  only  a  rule  of  equity,  which  had  never  been  acted  upon  at  hw. 

The  .Court  directed  the  case  to  stand  over  for  consideration :  and  ia  this 
term 

Lord  Ellbnborouoh,  C.  J.,  after  stating  the  substance  of  the  special  verdict, 
delivered  the  opinion  of  the  court  «This  verdict  furnishes  two  questions:  the 
one,  whether  these  four  leases  were  warranted  by  the  power ;  and  the  other, 
whether  a  notice  to  quit  was  in  this  case  necessary.  Two  objections  have 
been  made. to  th6  leases;  one,  that  they  were  to  commence  infiUuro,  and 
therefore  such  as  the  power  did  not  warrant ;  the  other,  that  the  power  did 
not  authorize  any  lease  for  years  which  might  by  possibility  exceed  21 :  and 
if  we  are  of  opinion  that  the  latter  is  a  vnlid  objectiont  it  is  unnecessary  to 
say  any  thing  upon  the  former.  The  power  authorises  the  grant  of  either  a 
chattel,  or  a  freehold  lease ;  the  former  not  to  exceed  21  years,  nor  the  latter 
three  Irves :  it  is  in  the  alternative  to  grant  either  the  one  or  the  other,  but  not 
both :  so  t'hat  the  same  premises  cannot  at  aqy  one  time  be  under  leases  both 
for  yesrs  and  lives.  It  was  held  in  JSlmer^t  case,  5  Co.  2,  and  Marler  v. 
Wright,  Moor,.  253,  4,  that  under  the  stat.  5  Eliz.  c.  1^.  s.  6,  which  vacates 
all  bishops*  leases,  except  such  as  are  for  21  years  or  3  lives,  the  same  premises 
cannbt  be  under  leases  for  years  and  lives  at  the  same  time :  and  it  should 
seem  equally  o^ectionable  under  such  a  power  as  this.  If  this  be  so,  it  may 
maVo  ati  essential  difierenee  to  the  reversioner  or  remainder-man,  whether  th« 
premises  are  let  for  three  lives,  or  for  99  years  determinable  upon  three  lives. 
A  chattel  lease  may  be  granted  pending  a  prior  subsisting  one,  provided  it  be 
within  the  limits  of  the  power,  and  provided  it  give  no  beneficial  int^kesc  dur- 
ing the  continuance  of  the  subsisting  lease  :  but  so  long  as  there  is  a  freehold 
lease  in  ene,  a  second,  freehold  lease  cannot  be  granted.  The  right  of  grant- 
ing a  second'  chattel  lease  was  settled  in  Eead  v.  iVojA,  1  Lieon.  148,  and  is 
recognized  as  law  in  GoodtitU  v.  FiinwMn^  Dougl.  3.,  ed.  572 :  but  a  second 
freehold  lease  cannot  be  granted,  because  it  most  bo  to  take  efilect  infuturo^ 
and  a  freehold  cannot  be  conveyed  unless  it  is  to  take  eflfect  in  jfrtuefUL  2 
Wils.  166.  If  a  lease  therefore  were  granted  for  lives,  no  further  lease  could 
be  granted  till  that  lease  were  determined;  not  a  chattel  lease,  because  the 

Cower  does  not  admit  of  the  same  premises  being  under  a  chattel  and  a  free- 
old  lease  at  the  same  time :  nor  a  freehold  lease,  because  that  iwoald  be  to 
commence  infuturo :  whereas,  if  there  were  a  chattel  lease  for  99  years,  de- 
terminable upon  three  lives,  and  one  of  those  lives  were  to  drop,  a  secr*^ichat- 
tel  lea^e  for  a  new  life,  in  addition  to  the  other  two,  might  be  granted  during 
the  continuance  of  the  first.  Whenever  a  life  therefore  dropped,  there  would 
be  this  essential  difference  between  a  freehold  and  a  chattel  lease,  that  upon 
the  former,  no  new  life  eould  be  added,  unless  the  termor  would  surrender  the 
first  lease :  whereas,  upon  the  latter,  a  new  life  might  be  added  without  any  such 
turrender.  In  the  one  case,  therefore,  an  important  advantage  would  accrue  to 
the  reversioner  or  retnaindev-man,  if  the  tenant  for  life  and  the  person  itititled 
to  the  first  lease  could  not  agree  upon  a  surrender :  in  the  latter,  such  advantage 
would  be  wholly  lost.    Attending,  therefore,  to  this  material  difference  between 

(a)  VJ4«  WiUen  ▼.  Sir  2*.  SnotU,  4  Barr.  IfTf. 
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the  two  deseriptiom  of  I^ses,  can  the  court,  say,  that  when  the  power  uses 
terms  applicable  to  one  of  them,  the  party  is  intitled  at  his  option  to  gti^nt  (he 
other  ?  Can  the  court  say,  that  the  person  who  created  this  power  had  not . 
this  difference  in  conterapuition,  and  did  not  iqiend  the  reversioner  or  remain- 
der-roan should  have  the  advantage  which  might  result  from  confining  the 
tenant  for  life  to  that  species  of  lease  which  the  power  ezpfesslv  mentions  ? 
In  WhUelock*s  case,  8  Co.  69  b.  this  very  point  was  conceded  by  the  whole 
court ;  and  if  that  case  be  law,  the  question  here  is  at  atf  end.  In  that  case 
there  was  a  general  power  to  make  leases,  6o  ad  they  did  not  exceed  3  lives 
or  21  vears ;  and  under  that,  ^  lease  for  99  years  determinable  upon  3  lives 
was  adjudged  good;  because  the  only  restriction  in  the  power  was,  that  the 
lease  should  not  exceed  3  lives  or  21  years  :  and  a  lease  for  99  years  deter- 
minable upon  three'  lives  is  a  lediM  not  exceeding  threfe  lives.  But  a  differ- 
ence was  taken  between  a  ^emral  power,  not*  spcifying  the  kind  of  lease, 
but- adding  a  restriction  to  limit  the  extent  of  the  leases ;  and  a  power  partic' 
ularizing  the  species  of  lease  to  be  granted  :  and  it  was  said,  that  "  if  one 
*'  hath  power  to  make  a  lease  for  three  lives,  he  cannot  make  one  for  99  years 
"  determinable^  upon  three  lives ;  qtta4  fuU  eaneessum  per  totam  curiavty 
This  position,  though  not  the  point  decided,  is  adopted  by  Lord  Rolle  in  his 
abridgment,  vol.  2.  p.  260.  pi.  3.  and  by  Ihddrtdge.J.  in  Sheph.  Touch.  269. 
In  Bailie  v.  Popham,  2  Str.  992,  it  was  adjudged  by  Lord  Hardwicke,  and 
the  other  judges  of  B.  R,  that  a  power  to  limit  an  estate  to  a  wife  for  life  di^ 
not,  at  law,  authorisEe  the  granting  her  an  estate  for  years  determinable  upon 
her  death :  and  according  to  the  report  of  this  case  by  the  late  Mr.  Ford,  the 
Court  recognized  the  distinction  laid  down  in  Whileloek's  case  between  such 
powers  as  particularize  the  species  of  leases  to  be  granted,  and  such  as  do  not. 
It  is  true,  that  after  the  decision  in  Battle  v.  Pq]^am  in  K.  B.  Lord  Talbet 
supported  that  lease  in  equity ;  and  in  2  Burr.  1147.  Lord  illa^^Z<i' throws 
aome  discredit  both  upon  WMtetoek's  case  and  Battle  v.  Popham ;  but  in 
Shannon  v.  Breadstreet,  Beperts  temp.  Lord  Bedesdale  66  to  71  or  1  Schoales 
ic  Lefroy's  Rep.  Lord  Mansjkld's  observations  are  canvassed  by  LorJ  L-^sr" 
dale,  and  the  determination  in  Battle  v,  Popham  is  approved  of  by  him. 
And  after  full  knowledf^^e  of  what  Lord  Talbot  had  done  after  the  decision  in 
Battle  V.  Popham^  Sir  Thomas  Clarke  when  sitting  for  Lord  Hardtvicke^  ap- 
pears to  have  considered  that  decision  right,  In  2  Yes.  644,  he  says  **  Sup- 
*»  pose  one  has  power  to  jointure  a  wife  for  ITTe,  and  appoint  to  her  for  99  years 
**  if  she  so  long  live ;  as  in  the  case  of  Mr.  Newport ;  at  law  it  was  held  in 
"  B.  B.  to  be  void,  but  in  equity  good  pro  tanto^  It  is  therefore  our  opinion, 
both  upon  principles  and  upon  authorities,  that  as  this  power  authorized  leases 
for  21  years  or  tnree  lives  only,  the  leases  in  quc^stion,  which  are  for  99  year^ 
determinable  apon  three  lives,  are  not  warranted  by  it.  It  was  argued  that 
the  leases,  if  not  good  *  for  the  99  years,  might  still  be  good  for  21  years^ 
should  any  of  the  lives  so  long  continue ;  but  it  is  sufficient  to  say  that  no 
authority  was  cited  to  shew  that  a  court  of  law  has  ever  held  itself  intitled  to 
consider  such  a  lease  as  good  in  part. 

Upon  the  2d  question.  Whether  a  notic'e  to  quit  were  in  this  case  essentiaU 
we  are  afraid  the  special  verdict  does  not  enable  us  to  decide  the  point.  The 
receipt  of  rent  is  evidence  to  be  lefl  to  a  jury  that  a  tenancy  was  subsisting 
during  the  period  for  which  that  rent  was  paid  ;  and  if  no  other  tenancy  ap- 
pear, the  preaamption  is,  that  that  tenancy  was  from  year  to  year  :(1)  and  if 
there  were  a  tenancy,  it  is  not  lor  the  court  to  say,  whether  it  be  continuing 
or  ended.  In  Boe  v.  Ward^  1  H.  Black«  97.  where  tenant  for  life  made  a 
leato  and  died,  and  the  remainder-man  received  rent  from  the  lessee  for  two 
years:  the  payment  on  the  one  hand,  and  the  receipt t)n  the  other,  were  con* 
tidered  aaeou2enee  of  an  agreement  ibv  a  tenancy  from  year  to  year  upon  the 
'      - 

(1)  Vide  Jaekmn  d.  Ltefogvtoa  v.  JTryen.  1  Jehai.  822,  6,  7. 
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terms  contained  in  the  lease.  And  in  Doe  y.  WtUtSt  7  Term  Bep.  83.  where 
tenant  for  life  made  a  lease  not  warranted  by  hi?  power^  and  tbe  lemainder* 
man  received  the  rent  reserved  by  it,  this  Court  held  this  receipt  evidence  of  a 
tenancy  from  year  to  year  between  the  lessee  and  the  remainder  man  ;  not* 
withstanding  a  base  of  (roodtUk  v.  Prentiee,  in  which  Goulds  Jnstice,  roled 
the  contrary  :  and  the  plainiiff  having  been  nonsuited  for  want  of  a  notice  to 
^uit,  the  nonsuit  was  confirmed.  It  has  been  argued  that  the  great  dispropor- 
tion between  the  rents  reserved,,  and  the  real  value,  will  enable  us  to  say  that 
the  receipt  of  the  rents  did  not  create  a  tenancy  from  ^earto  year :  and  Eight 
V.  Bawden,  3  East,  260,  has  been  cited  to  satisfy  us  it  did  not.  In  Right  v. 
Bawdtn^  however,  there  was  no  proof  that  the  lord  knew  of  the  payment :  for 
it  was  made  to  his  lessee  r  and  that  was  a  special  case,  not  a  special  verdict : 
and  as  it  was  obvious  the  jury  must  have  been  directed  to  draw  a  conclusion 
against  a  tenancy  from  year  to  year;  the  payment  being  made  with  reference 
to  a  supposed  tenancy  of  another  kind,  the  Court  might  not  think  it  necessary 
to  send, the  case  back  to  have  that  conclusion  drawn.  This  is  a  special  ver- 
dict, upon  which  if  what  the  jury  has  found  be  evidence,  and  sufficiently  ma- 
terial not  to  be  rejected  as  surplusage,  the  court  cannot  draw  the  conclusion  of 
fact  which  is  to.  result  therefrom,  however  palpable  it  may  be  what  that  con- 
clusion ought  to  be.  As  to  the  disproportion  between  the  rent  and  the  vdlue, 
the  verdict  does  not  enable  us  to  say  what  that  disproportion  was  during  the 
period  for  which  the  rent  was  received,  because  it  only  finds  what  was  the 
value  at  the  time  of  ih^  verdict :  but  if  the  disproportion  at  the  time  for 
which  the  rent  was  received  were /ever  so  clearly  ascertained,  we  could  not 
act  upon  it,  because  it  would  only  furnish  ground  to  induce  a  jury  to  decide 
i^inst  a  tenancy.  The  receipt  of  the  rent  is  some  evidence  of  a  tenancy ; 
upon  that  evidence  it  is  peculiarly  the  province  of  the  jury  to  decide ;  and 
though  they  would  probably  receive  a  very  strong  direction  to  decide  against 
a  tenancy,  yet  they  only  can  decide  it :  and  unless  the  defendants,  therefore* 
will  consent  to  strike  out  from"  the  special  verdict  every  fact  Xvhich  can  be 
deemed  any  evidence  of  a  tenancy  from  year  to  year,  we  are  of  opinion  there 
must  be  a  isenire  de  nooo(l). 


BounM  V.  Taylor. 

10  East,  189.      Joly  4,  1808.     - 

The  lord  of  t  manor,  as  snch,  haa  no  right,  withoat  a  cnafom,  to  entor  upon  the  eop^hoMto 
within  hii  miinor,  nnder  which  there  are  mtoea  and  veins  of  coal,  in  order  to  bore  ux  and 
work  the  same  :  and  the  copyholder  may  maintaia  trespass  against  him  for  so  doing. 

But  where  the  defendant  jastified  under  the  lofd,  as.  being  seised  in  fee  of  the  veins  of  coal 
lying  ander  the  copyhold  tenements  togWitr  wiih  tht  liStrty  rf  boring  for  and  getting  /At 
eoal,  Kic.  it  is  not  enough  for  the  plaiutiflT  to  reply,  that  as  well  all  the  veins  of  coal  nnder 
the  said  closes  in,  which,  &e.  as  the  rest  of  the  soil  within  and  nnder  the  same,  had  im- 
memorially  been  parcel  of  the  manor,  and  demised  and  demiseatrle  by  oopv,  8ic.  without 
any  exception  or  reservation  of  the  coal,  &o  ;  onlees  be  also  tra verse  the  liberty  of  work- 
ing the  mines:  becaaBei.the  plea  elaims-snch  liberty  not  merely  as  annexed  to  the  seisifi  in 
fee  to  be  exercised  when  in  actual  possession,  but  as  a  pre4ent  liberty^  to  be  exercised 
during  the  continuance  of  the  copyholder's  estate;  and  therefore  the  replication  is  onljr  an 
argnnieniative  denial  of  the  liberty,  and  does  not  confess  and  avoid  iL 

TRESPASS  for  breaking  and  entering  the  plaintiff's  close,  part  of  the 
North  Farm,  otherwise  Lawsiead  Farnij  and  anotner  close,  part  of  the  Town 
Farm,  in  the  township  of  Backwarth^  in  the  county  of  Northumberland^  and 
subverting  the  soil  and  digging  and  boring  the  8ame>  iec.  The  defendant 
pleaded  the  general  issue  and  six  special  Justifications  of  the  trespasses,  as 
servants,  and  by  command  of  the  Duke  of  JNforthumherland.    The  1st  of  these 

(1)  Vide  DtAfi  d.  JSruiie  v.  lUnoHfUf  pest  861. 
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stated  tbat  the  DokCf  at  the  timee  when,  kc.  was  and  is  seised  in  fee  of  the 
manor  of  Tynemautht  with  the  appurtenances,  in  the  said  county,  of  which  the 
closes  in  question  have  immemonally  been  parcel  and  copyhold  tenements  of 
the  manor:  and  that  by  reason  thererf  ihe  Duke  was  entitled  to  all  mines  and 
veins  of  coal  in  and  under  tbe  same  closes,  &e.  and  to  hvrtfoTy  dig  for ^  and 
.get  suck  mines  and  veins  of  coal.  Tbe  2d  justification  stated  tbe  same  right  in 
the  Duke,  he  making  and  allowing  to  the  copyhold  tenants  of  the  said  closes  in 
which,  &c.  and  their  tenants  and  occupiers  thereof  respectively,  a  reasonalle 
satisfaction  and  compensation  for  all  damages  done  o^  occasioned  to  them  re* 
spectively  by  such  bonng  for,  digging  for,  and  getting  such  veins  and  seams 
of  coal  as  aforesaid.  The  3d  stated  that  the  places  in  which,  &c.  from  time 
immemorisi  have  been  parcel  of  the  said  inanor ;  and  that  the  Duke  is  seised 
in  fee  of  and  in  the  veins  and  seams  of  coal  lying  within  and  under  the  cppy- 
hold  tenements  within  and  parbel  of  the  same  manor,  together  with  the  liberty 
of  boring  for^  digging  for,  and  gettiiig  such  veins  and  seams  of  coal  there, 
and  of  doing  all  such  acts  as  might  or  may  be  necessary  for  those  purposes,  or 
any  of  them.  The  4th  stated  the  same  right  in  the  Duke  as  tbe^,  he  mak- 
ing and  allowing  to  the  said  copyhold  tenants,  &c.  (as  stated  in  tbe  2d  justiti- 
cation)  reasonable  satisfaction  and  compensation  for  all  damages  occasioned  to 
them  respectively  by  the  boring  for,  digging  for,  and  getting  the  said  coals, 
and  the  doing  such  necessary  acts  as  aforesaid.  The  5th  and  6th  justifications 
were  like  tbe  3d  and  4th,  with  the  additional  allegation  that  the  Diike  was  also 
seised  in  fee  uf  the  manor  of  Tynemouth, 

The  plaintiff  demurred  specially  to  the  first  and  second  justifications,  because 
they  do  not  allege  as  a  fact  that  the  Duke  was  entitled  lo  bore  for,  dig  for,  and 

Sit  the  coal  within  or  under  tbe  copyhold  tenements  of  tbe  manor,  but  allefea 
at  he  was  so  entitled  as  a  consequence  of  law,  arisinir  from  the  fad  of  his  be* 
ing  seised  in  fee  of  the  manor :  and  because  those  pleas  do  not  shew  how  the 
Duke's  supposed  right  to  bore  for,  dig  for,  and  get  the^same  c^al,  or  to  enter 
and  dig  in  tne  close,  dec.  for  that  purpose,  arose ;  whether  by  custom,  prescrip- 
tion, grant,  or  how  otherwise.  And  to  the  other  justifications  tbe  plaintifi*  sev- 
erally replied,  tbat  as  well  all  tbe  said  veins  and  seams  of  coal  within  and 
under  tbe  same  close  in  which,' &»:.  as  the  rest  of  the  soil  and  ground  of  and 
within  and  under  the  same,  from  time  immemorial  have  been  parcel  of  tbe 
manor,  and  demised  and  deroiseable  by  copy  of  court-roll,  &c.  without  any 
exception  or  reservation  thereout  or  therrform  of  the  mines  or  Hams  of  ccal 
within  or  under  the  said  doses  in  whieh^^c,  or  either  of  them,  or  any  part 
thereof  Tbat  before  the  said  Duke  was  so  seised  of  the  said  manor,  the  late 
Duke  was  lord  of  the  same,  and  seised  thereof,  and  at  a -court  baron,  &:c.  grant- 
ed the  said  closes  in  which,  &c.  to  Sir  Mathew  White  Ridlty  Bart,  and 
Charles  Brandling  Esq.  to  liold  to  them  and  their  heirs  at  the  will  of  the  lord, 
&c.  and  the  survivor  of  them  demised  to  the  plaintiff,  &c.  The  defendant  de- 
murred specially  to  these  replications  to  the  pleas,  because  they  do  not  direct- 
ly traverse,  nor  confess  and  avoid,  the  matters  of  the  said  pleas,  and  are  argu- 
mentative and  not  issuable.      The  case  was  argued  in  the  Inst  term. 

Holroyd  for  the  plaintiff.  The  principal  question  is.  Whether,  without  any 
special  custom,  or  special  reservation  of  the  mines,  the  lord  has  a  right  to  en- 
ter upon  tbe  copyholder's  land  and  dig  for  coals  there,  either  with  or  without 
making  him  cximpensation  for  the  injury  done  to  the  suriiice.  The  defend- 
ant by  his  pleas  admits  the  lands  to  be  cdpyhold ;  and  the  plaintiff  by  his  rep- 
lications to  some  of  them  alleges  that  they  have  been  immemonally  demise- 
able  by  copv,  without  any  reservation  of  the  mines  of  coal.  Where  there  is 
a  grant  of  the  land  itself,  all  above  and.  below  the  surface  passes  with  it,  1 
Blac.  Com.  18,  unless  specially  reserved.  This  indeed  is  not  the  nature  of  the 
copyholder's  estate ;  fo^  without  a  special  custom  he  cannot  dig  the  mines  under 
his  copyhold  ;  nor  can  he  cut  trees,  except  for  special  purposes,  as  for  repairs, 
or  toppings  and  loppings  for  fire-bote ;  because,  not  having  the  freehold  of 
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inheVitance  id  him,  it  WoM  be  waste.    If  the  ii)ines  were  reserved  oat  bf  the 
grant,  though  no  wastf  could  be  comcnitted.  of  ibem,  4he  tenant  digging  for 
them  would  be  a  trespass^.  ^But  where  any  estate  or  intereei  in  hnd  is  j^nt* 
ed,  the  lessee  or  grantee  takes  not  only  the  surface,  but  M  aboTe  and  below  H : 
and  no  other  can  break  the  soil,  without  committing  a  tresfmss  upon  the  ten- 
ant's possession.  '  If  mines  Were  opened  before,  the  tenant  may  dig  and  take 
the  profit  thereof;  which  shews  that  the  mines  themselves  are  granted,  thous^h 
it  be  waste  in  him  to  dig  for  any  new  mine  without  iicence(a).     Where  the 
mines  are  expressly  reserved  to  the  lord,  that  may  be  an  implied  resefvation 
of  his  right  to  enter  and  dig  for  them  :  but  without  such  express  reservation, 
or  a  custom  reserving  the^right  to  the  lord,  which  is  equivalent,  it  would  be 
derogatory  to  his  grant  to  enter  and  dig  where  he  has  granted  the  land  gene- 
rally.    The  copyholder  is  clearly  entitled  to  all  the  profits  of  the  soil,  of  part 
of  which  he  must  be  deprived,  if  the  lord  may  enter  upon  and  dig  the  soil  for 
coal,  which  cannot  be  procured  without  a  great  destruction  of  the  surface 
about  the  opening  of  the  mine.     The  lord,  therefore,  having  parted  with  the 
right  of  possession  to  the  whole  during  the  time  of  the  grant,  roust  necessari- 
ly be  a  trespasser  if  he  enter  upon  the  copyhold.     The  general  rule  is,  that 
evety  grant  is  to  be'  taken  most  strongly  against  the  grantor,  within  the  words 
of  it.     With  respect  40  the  particular  case  of  copyholds,  in  The  Earl  of  Kfnt 
T.  Wallers,  12  Mod.  317»  Northey  having  contended  that  by  the  general  cus- 
tom of  copyholds  the  lord  might  cut  trees  on  them*  for  otherwise,  if  it  were  a 
copyhold  in  fee,  the  wood  would  never  be  cut,  which  would  be  inconvenient; 
Lord  HoU  denied  the  lord's  right;  and  said  that  the  copyholder  had  the  same 
interest  in  the  trees  that  he  had  in  the  land.     And  in  Ajthmead  v.  Banger^  lb. 
678.  Com.  Rep.  71.  and  1  Ld.  Ray.  552,  this  Court  held  that  tre^ass  lay 
aierainstthe  loni  for  entering  and  cutting  down  trees  on  the  copyhold  ;  Lord 
Holt  again  affirming  his  former  opinion,,  that  the  tenant  had  the  same  custo- 
mary or  possessory  interest  in  the  trees  that  he  had  in  the  land  :  and  adding, 
that  if  the  lord. had  a  mind  to  cut  trees,  he  must  compound  with  the  tenant. 
This  judgment  was  affirmed  in  the  Exchequer-chamber  bv  all  the  Judges ; 
I.  (,  't  appears  (11  Mod.  IS.  and  Salk.  638.)  to  have  been  afterwards  i^ versed 
in  the  House  of  Lords  by  11  against  K);  because  the  tenant  could  not  cut 
the  trees,  and  if  the  lord  could  not,  they  must  rot  on  the  land  ;  *for  then  no- 
body could.     At  most  that  judgment  can  only  conclude  that  particular  case. 
That  mines  pass  by  the  general  grant  of  an  estate  appears  from  Clavering  v. 
Clatering,  2  P.  Wms.  d3d,'whel^  tenant  for  life  amesnable  for  wfiste  was 
held'entitled  to  open  new  shafts  for  the  further  working  of  an  old  vein  of  coal. 
But  the  point  now  in  judgment  seems  to  have  been  decided  in  Player  v.  Ro» 
bcrts,  W.  Jones;  244,  where  the  case  is  put  that  a  man  grants  the  coal  and 
coal  mines  within  a  manor,  parcel  of  Which  was  copyhold,  held  for  life,  to  /. 
S. :  the  lessee  (stated  by  mistake  for  the  lessor)  entere  on  the  copyhold,  and 
digs  a  new  pit  there,  during  the  life  of  the  copyholder,  and  takes  the  coals 
and  converts  them  to  his  own  use";  and  the  lessee  of  the  coal  mine  brought 
trover  against  the  lessor ;  and  held  that  he  might ;  for  neither  the  lessee,  nor 
the  lessor,  could  enter  on  the  copyholder  to  dig  the  coals  ;  for  the  copyholder 
shall  have  trespass  for  breaking  his  close  and  digging  of  the  coals ^  but  that 
when  the  coals  were  dug  out  of  the  pits  by  the  lessor,  or  lessee,  or  by  a  stran- 
ger, they  belonged  to  the  lessee,  who  should  have  trover  against  any  one  who 
took  them.     In  Lyddal  v.   Weston,  2  Atk.  20,  npon  a  cjuestion  whether  the 
plaintiff  could  make  a  good  title.  Lord  Hardvdcke,  C.  said,  that  there  was  no 
instance  wher^  the  crovrn  had  only  a  bfkre  reservation  of  royal  mines,  without 
any  right  of  entry,  that  it  could  grant  a  licence  to  any  person  to  come  upon 
another  man*s  estate,  and  dig  up  his  soil  and  search  for  mines ;  and  he  thought 
that  the  crown  had  no  such  power.     But  when  the  mines  were  once  Opened, 

(a)  asvndera'  cue,  5  Rep.  12.  Co.  Lit  54.  b. 
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the  ercywn  may  restrain  the  owner  of  the  soil  from  working  them,  and  may 
work  them  on  its  own  account*  or  grant  a  licence  to  others  to  do  so.  In  The 
Bishop  of  Winchesier  ▼.  Knight,  I  P.  Wms.  406,  the  iacts  were,  that  a  cus- 
tomary tenant  holding  under  the  bishop  bad  opened  a  copper  mine  where 
none  had  been  before,  and  dug  out  and  sold  great  quantities  of  ore,  and  after 
his  death  his  heir  had  continued  to  dig  for  and  dispose  of  other  copper  ore. 
The  bishop  filed  his  bill  against  the  executor  and  heir  for  an  account  Lord 
Chancellor  Cowper  considered  that  the  executor  would  be  liable,  if  the  tenant 
had  no  right ;  but  this  being  a  question  at  law,  and  doubtful  upon  the  evi- 
dence  before  him,  he  directed  an  action  of  trover  to  be  brought  by  the  bishop 
against  the  then  tenant :  which  the  report  states  was  tried:  and  there  never 
having  been  any  mine  of  copper  before  discovered  in  the  manory  the  jury 
could  not  find  that  the  customary  tenant  might  by  custom  dig  and  open  new 
copp^  mines.  So  that  upon  the  producing  of  the  postea,  the  Court  held 
that  neither  the  tenant  without  the  licence  of  the  lord,  nor  the  lord  without  the 
consent  of  the  tenant,  could  dig  in  these  copper-mines,  being  new.  And, 
lastly,  in  the  case  of  Crrey  v.  The  Duke  of  Northumberland,  13  Ves.  jun.  236, 
Lord  Chancellor  restrained  the  lord  of  the  manor  from  opening  a  mine>  which 
he  was  preparing  to  do,  upon  the  plaintiff's  copyhold  land. 

Th»  question  upon  the  pleadings  was  also  discussed  by  the  counsel  on  both 
sides ;  oat  Jt  is  sufficient  to  refer  to  the  opinion  of  the  Court  upon  this  point. 

HvUock,  contra.  It  is  admitted  that  the  freehold  is  in  the  lord,  and  that 
he  has  a  right  to  all  mines  under  the  surface  of  the  copyhold ;  and  that  when 
severed  and  taken  by  any  other,  the  property  is  in  the  lord,  and  be  may  recover 
it  in  trover.  The  question  then  is,  whether  having  a  clear  right  of  property 
in  the  subject  matter,  he  has  not,  necessarily  incident  to  that  right,  the  pow- 
er of  taking  it.  A  copyholder,  in  the  origin  of  the  tenure,  was  a  mere  tenant 
at  will ;  and  at  this  day  can  derive  no  other  rights  to  his  estate  than  what  have 
in  fact  been  exercised  from  all  time,  and  which  are  therefore  given  to  him 
by  the  custom -of  the  ms.ior.  In  every  instance  of  the  exercise  of  a  right  of 
.property  over  his  estate,  it  lies  upon  him  to  shew  a  custom  for  what  he  claims ; 
and  whatever  he  cannot  claim  by  custom  remains  in  the  lord,  whose  rights  are 
reserved  to  him  by  tlie  common  law,  and  are  not  dependant  on  the  custom. 
The  lord  might  eili^inaliy  have  granted  the  copyhold  with  what  reservations  he 

E leased  :  and  it  must  be  presumed  that  he  reserved  every  part  of  the  copy- 
old  which  the  custom  does  not  shew  that  he  granted  to  the  copyholder,  with 
all  the  powers  incident  to  the  enjoyment  of  such  reservation.  [Lord  Ellen* 
barought  C.  J.  In  the  absence  of  all  other  evidence  of  the  grant  than  the  cus- 
tom, does  not  the  absence  of  any  custom  either  for  the  lord  or  the  copyholder 
to  open  mines  shew  what  the  terms  of  the  grant  were  ?]  The  origin  and  na- 
ture of  this  kind  of  estate  must  be  attended  to.  The  copyholder's  estate  has 
grown  out  of  encroachments  on  the  lord.  Even  at  this  day  the  grant  does 
not  operate  as  a  common  law  grant  would.  Nothing  passes  by  it  but  the 
mere  use  of  the  surface  of  the  soil :  the  trees  and  mines  still  remain  in  the 
lord,  in  whom  is  the. freehold  of  the  whole.  The  lord's  rights  must  either  he 
taken  to  have  been. reserved  out  of  the  original. grant,  if  any,  or  to  be  except- 
ed by  the  common  law ;  for  certainly  they  are  not  derived  from  the  custom. 
In  Folkard  v.  Hammett  and  others(a)  where,  in  case  by  a  commoner  against 
a  stranger  for  digging  the  soil  and  erecting  buildings  on  the  common,  the  de- 
fendant justified  under  a  grant  of  the  soil  by  the  lord  with  the  consent  of  the 
homage  according  to  the  custom ;  Lord  C.  J.  De  Grey,  Htvei  hearing  evi- 
dence of  similar  grants  by  the  lord  for  a  long  period  back,  said  he  would  not 
call  it  a  custom,  but  a  usage ;  because  he  considered  it  as  a  reserved  right  of 
the  lord  :  and  that  it  was  legal.  If  mines  be  express! v  reserved  to  the  lord  in 
a  grant,  the  law  would  reserve  his  right  of  entry  and  digging  there,  as  incl- 

la)  Sittion  after  Eatter  16  Geo.  8  C.  B.  5  Term  Rep.  417.  note. 
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dent  to  such  reservation^    And  the  legal  efiect  of  an  exception  of  leserration  by 
the  law  cannot  be  less  beneficial  than  if  it  were  by  the  act  of  the  party.     The 
lord's  right,  however,  is  rather  an  exception,  which,  as  lord  Coke^  Co.  Lit.  47. 
a.  says,  is  ever  of  part  of  the  thing  granted  and  of  a  thing  in  esse,  than  a  reser- 
vation, which  is  always  of  a  thing  newly  created  or  reserved  out  of  the  land 
demised.     Then  the  law  excepts  every  thing  which  is  incident  to  the  enjoy- 
ment of  the  thing  excepted  ;  and  when  it  gives  any  thing  to  one,  it  gives  im- 
pliedly whatsover  is  necessary  for  th0  taking  and  enjoying  the  same,  2  lost. 
306.     Co.  Lit.  66.  a.  and  Finch's  Law,  63.     If  trees  be  excepted  in  a  lease, 
the  law  gives  the  lessor  and  those  who  would  buy  of  him  power  to  enter  and 
shew  the  trees.     So  it  gives  power  to   him  who  has  a  conduit  in  the  land  of 
another  to  enter  and  mend  it  when  needful.     Liford*s  case(a).     In  the  case 
of  mines,  Plowd.  313.  323.  336,  it  was  held  by  all  the  judges,  that  the  king, 
having  by  his  preros^ative  a  right  to  all  gold  and  silver  mines  throughout  the 
realm,  had  also  the  liberty  to  dig  and  lay  the  same  upon  the  land  of  the  sub- 
ject, and  carry  it  away  from  thence  :  which  is  directly  against  what  is  said  by 
Lord  Hardwicke  in  Lyddal  v.  Weston^  2  Atk.  20.     If  one  have  a  right  of  way 
over  another's  land,  he  may  enter  to  repair  it,  Finch's  Law,  63.     If  this  right 
of  the  lord  affect  the  copyholder's  enjoyment,  it  is  because  of  the  nature  of  his 
tenure :  and  though  every  grant  is  to  he  construed  most  strongly  against  the 
grantor,  that  only  applies  to  that  which  is  meant  to  pass,  but  not  to  an  interest, 
which  it  is  admitted  did  not  pass.     The  case  of  Player  v.  Bokerts,  W-  Jones, 
244,  was  a  question  of  property   between   the  lord  and  the  lessee  of  the  coal 
mine,  concerning  coal   severed   from  the  mine  ;  and*  no  doubt  the  property 
when  raised  was  in  the  lessee,  whether  rightly  dug  or  not ;  and  therefore  all 
that  was  said  in  respect  of  the  right  to  dig  was  beside  the  point  in  judgment. 
But  the  final  determination  of  the  lords  in   Ashmead  v.  Sanger,  odk.  638, 
and  11  Mod.  18,  is  a  direct  authority   upon  the  principle  to  govern  this  case. 
The  cases   of  trees  and  mines  are  in  every  respect  analogous.     The  right  to 
both  when  severed  is  in  the  lord :  with  the  exception  of  such  trees  as  the  ten- 
ant is  entitled  to  take  for  repairs.     Then  if  the  lord  were  adjudged  to  have  a 
right  to  come  upon  the  land,  and  cut  down  and  take  the  timber  as  incident  to 
his  right  to  it  wnen  standing :  by  the  same  rule  he  must  have  an  equal  right 
to  take  the  coal  or  metals  under  the  surface  in  the  only  way  in  which  they 
can  be  gotten,  by  digging  for  them.     The  judgment  of  the   lords  there  was 
conformable  to  the  opinion  delivered  in  Heyden  v.  Smith,  13  Rep.  67,  Brownl. 
328.  and  G6db.  172;  where  in  trespass  by  a  copyholder  against  the  lord's 
bailifiT  for  entering  his  close  and  cutting  down  a  timber  tree ;  the   fourth  reso- 
lution was>  that  the  lord  cannot  take  all  the  timber  trees ;  but  he  ought  to 
leave  stifftdent  for  the  reparation  of  the  customary  houses,  &c. .   And  in  the 
report  of  the  same  case  in  Godbolt,  Lord  Coke  says,  that  *'  without  any  cus- 
tom the  lord  may  take  the  trees,  if  he  leave  sufiicient  to  the  copyholder  for  the 
reparations.'*     There  are  also  other  authorities  to  that  efiect,  1  Leon.  272, 
case  365.  Ayray  v.  BeUingham,  Finch's  Rep.  199.  2  Browl.  200.     In  the  case 
of  The  Countess  of  Rutland^.  Gie,  1  Sid.  152.     1  Lev.  107.  and  1  Keb.  557, 
the  Court  denied  a  prohibition  to  restrain  a  rector  from  digging  for  lead  in 
his  glebe ;  saying,  that  if  he  could  not  dig- mines  in  his  glebe,  all  the  mines 
tinder  all  the    glebes  in   England  must  remain  unopened.     And  Twisden,  J. 
thought  that  the  lord  might  open  a  mine  in  a  copyhold  of  inheritance  ;  ihough 
Poster  and  Keeling,  Js.  thought  that  he  could  not.     Upon  the  whole,  there  is 
no  decided  case  against  the  lord,  and  all   le^l  analogies  and  principles  are 
with  him ;  for  it  is  absurd  and  against  public  policy,  that  the  owners  of  so 
great  a  mass  of  property  should  be  precluded  by  law  from  the  enjoy n^ent  of  it. 
Holroyd  in   reply,  upon  the  general  question,  said,  that  if  a  mine,  lime  pit, 
or  stone  quarry,  were  once  lawfully  opened  upon  the  copyhold,  the  copy- 

(a)  11  Rep.  62.  and  PericB*!.  111.  and  vide  Bodgaon  v.  FUld,  7  Eaet,  618. 
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holder  may  dig  and  enjoy  it ;.  which  shewed  that  an  interest  passed  to  him  in 
the  land  beyond  the  mere  use  of  the  surface.  It  is  also  shewn  by  this,  that  if 
the  copyholder  himself  open  a  new  mine,  it  is  waste  in  him  ;  whereas  if  no  in* 
terest  passed  to  him  in  it^  it  would  be  a  trespass,  and  not  waste  :  and  therefore 
not  a  forfeiture  of  the  copyhold.  Even  as  to  trees,  it  is  said  in  the  dth  reso« 
lution  of  Heydon  v.  Smithy  13  Rep.  68,  9,  that  the  copyholder  may  maintain 
trespass  against  the  lord,  for  breaking  and  entering  his  close,  and  cutting  ar- 
horam  mam.  And  in  PoUcard  v«  Hemmetty  the  lord's  right  was  claimed  and 
supported  by  iisage  ;  which  was  evidence  of  an  express  reservation  in  the 
original  grant  of  the  right  of  common. 

Curia  adv.  vult. 
Lord  Ellenbobough,  G.  J.  This  was  an  action  of  trespass.  The  defend- 
ant pleaded  six  justifications.  The  first  stated  that  the  Duke  of  Northumber- 
land is  seised  in  fee  of  the  manor  of  Tynemouih  ;  that  the  places  in  which, 
&c.  have  immemorlally  been  copyhold  tenement  of  that  manor ;  and  that  by 
reason  thereof  the  Duke  is  intitled  to  all  mines  and, veins  of  coal,  in  and  un- 
der the  said  closes  in  which,  &c.,  and  to  bore  for,  dig  for,  and  get  such  mines 
and  veins  of  coal.  The  second  justification  states  that  the  Duke  had  the  right 
above-mentioned  making  and  allotoing  to  the  copyhold  tenants  of  the"  said 
closes  in  whichy  <^c.  and  their  tenants  and  occupiers  thereof  respectively,  a  rea- 
sonable satisfaction  and  compensation  for  all  damages  done  or  occasioned  to 
them  respectively  by  such  boring  for,  digging  for,  and  getting  such  veins  and 
seams  of  coal  as  aforesaid.  To  these  two  first  jusitifications  the  plaintiff  has 
demurred,  and  has  assigned  for  cause,  that  the  existence  of  the  right  (so  claim- 
ed as  aforesaid)  is  alleged,  not  as  k  fact,  but  as  a  consequence  of  law  from  the 
Duke's  being  seised  of  the  manor.  The  third  justification  states  that  the 
places  in  which,  &c.  from  time  whereof,  &c.  have  been  copyhold  tenements  of 
the  manor  of  Tynemauth  ;  and  that  the  Duke  is  seised  in  fee  of  all  the  veins 
and  seams  of  coal  lying  within  and  under  the  copyhold  tenements  of  the  ma- 
nor together  with  the  liberty  of  boring  for,  digging  for^  and  getting  such 
veins  and  seams  of  coal  there,  ahd  of  doing  all  acts  necessary  for  those  pur' 
poses  ;  and  justifies  under  that  right.  The  fourth  is  the  same  with  the  third, 
except  that  it  adds  that  compensation  is  to  be  made  for  damages,  as  the  second 
does.  The  5th  and  6th  are  like  the  3d,  and  4th ;  but  they  add  that  the  Duke 
is  also  seised  of  the  manor.  To  each  of  these  four  last  justifications  the 
plaintifl"  has  replied,  that  as  well  the  said  veins  and  seams  of  coals  lying  un- 
der the  said  closes  in  which,  &c.,  as  the  rest  of  the  soil  and  ground  of  and 
wuhin  and  under  the  said  closes  in  which,  &c.,  from  time  immemorial  have 
been  parcel  of  the  said  manor,  and  demised  and  demiseable  by  copy  of  court 
roll,  without  any  exception  or  reservation  of  the  mines  or  seams  of  cool  within 
or  under  the  said  closes,  in  which,  &c.  or  either  of  them,  or  any  part  thereof; 
that  the  said  closes  in  which,  &:c.  were  granted  to  Sir  M.  White  Ridley  and 
Charles  Brandling  Esq.,  to  hold  to'them  and  their  heirs,  at  the  will  of  the 
lord,  &c.  and  that  they  demised  them  to  the  plaintiff.  To  each  of  these  replica- 
tions the  defendant  has  demurred,  and  has  assigned  for  cause,  that  they  do 
not  directly  traverse,  or  confess  and  avoid,  any  of  the  matters  contained  in  the 
pleas,  and  are  argumentative,  and  not  issuable. 

Upon  these  pleadings,  therefore,  there  are  two  questions ;  the  one,  a  gener- 
al one,  whether  the  lord  of  a  manor  has,  as  lord  a  right  to  enter  upon  the 
copyholds  within  the  manor,  if  there  be  mines  and  veins  of  coals  under  them, 
and  bore  for  and  work  such  mines  or  veins  ?  the  other,  a  question  of  mere 
form,  whether  the  replication  to  the  last  four  justifications  sufficiently  confess 
and  avoid  them ;  or  whether  they  ought  not  to  have  traversed  the  liberty  of 
digging  stated  in  the  justifications  ? 

As  to  the  first,  if  such  a  right  as  is  claimed  exist,  it  is  singular  that  it  is  not 
noticed  in  any  of  the  books  Ivhich  treat  of  manors  and  copyholds ;  that  it  is 
now  for  the  first  time  brought  forward  ;  that  not  a  single  instance  is  ^ven  of 
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the  exercise  of  It ;  and  that  with  a  single  exception  of  a  dictum  in  Rutland 
V.  Greene,  what  authorities  there  are  upon  the  point  are  all  againstit,      Rut- 
land V.  Greene  is  in  1  Keb.  667.  1  Sid.  162.  and  1  Lev.  107.    The  case  was 
this ;  a  parson  opened  a  mine  upon  his  glebe :  the  patron  moved  for  a  prohi- 
bition to  restrain  him  under  the  equity  of  the  statute,  35  Ed.  1.  st.  2,     The 
court  thought  him  entitled  to  open  and ^ work  the  mine;  because,  otherwise, 
none  of  the  mines  under  glebe  lands  throughout  England  would  be  opened. 
But  it  being  urged  that  this  was  the  only  way  the  patron  had  to  try  his  right, 
the  Court  granted  a  wle.     Siderfin  adds,  »*  the  same  law  seems  of  a  copy- 
holder of  inheritance.     Qusre  bien."    Whether  this  were  his  own  conclu- 
sion, or  collected  from  what  fell  from  the  Court,  does  not  appear :  but  if  any 
inference  is  to  be  drawn  from  it,  it  is,  that  the  copyholder  may  open  the  mine, 
not  the  lord.     Leoinz  says  nothing  as  to  lord  or  copyholder :  but  KeMe  says, 
"  Twuden  conceived  the  lord  mav  open  a  mine  in  a  copyhold  of  inheritance.*' 
Foster  held  it  a  trespass :  and  keeling  conceived  he  could  not  do  h.     The 
utmost  extent  therefore  of  this  authority  is,  that  there  is  the  obiter  dictum  of 
one  Judge,  viz.    Twisden,  against  the  obiter  dicta  of  two  others,  Foster  and 
Keeling,     In   The  bishop  of  Winton  v.  Knight,  1  P.  Wros.  406.      Lord 
Chancellor  Cmoper  held,  that  if  there  were  no  custom  to  riegulate  it,  neither  a 
customary  tenant,  without  licence  from  the  lord,  nor  the  loni  without  licence 
from  the  tenant,  could  open  and  work  new  mines.     In  that  case  a  customary 
tenant  of  the  manor  had  opened  a  copper  mine,  and  the  lord  filed  a  bill 
against  him  to  account  for  the  produce.     It  being  doubtful  where  there  was  not 
a  custom  which  would  protect  the  tenant,  the  Lord  Chancellor  directed  the  lord 
to  bring  an  actic^  of  trover:  but  the  custom  appearing  upon  the  trial  not  to  be 
applicable, "  the  Court  held,  that  neither  the  tenant,  without  the  licence  of  the 
lord,  nor  the  lord,  without  the  consent  of  the  tenant,  could  dig  in  these  mines, 
being  new  mines."  In  Player  v.  Roberts,  Sir  W.  Jones,  243,  /.  N,  was  copy- 
holder for  life :  the  lord  granted  all  coal  mines  within  his  manorfor  99  years  to 
Pimcry,  who  under  let  to  Player  ;  I)imery*s  term  was  afterwards  surrendered  to 
the  lord,  but  Player^s  interest  was  not  extinguished :  the  lord  opened  new  pits 
upon  the  copyhold,  and  took  away  the  coal ;  upon  which  Player  brought  trover 
against  him.    Several  points  were  moved ;  and  the  last  was  this :  a  man  grants 
all  his  coal  and  coal  mines  within  a  manor,  (and  parcel  was  copyhold  for  life,)  to 
/•  S,:  the  lessee  (this  should  be  the  lessor)  enters  the  copyhold,  and  digs  a  new 
pit  in  the  copyhold  land  during  the  life  of  the  copyhplder,  and  takes  the  coals  and 
converts  them  to  his  own  use ;  and  the  lessee  of  the  coal  mine  brings  trover 
against  the  lessor :  and,  by  the  Court,  so  he  may :  for  it  is  true,  i.bat  neither  the 
lessee  nor  the  lessor  can  enter  upon  the  copyholder  to  dig  the  coals;  for  the  copy" 
holder  shall  hav^  trespass  for  breaking  his  close,  and  digging  his  coals.  But  when 
the  lessor  or  lessee  or  a  stranger  enters,  and  digs  the  coals  out  of  the  pits,  they 
belong  to  the  lessee ;  and  if  any  other  take  the  coals,  the  lessee  shall  nave  tro- 
ver :  and  UDon  the  whole  matter  judgment  was  given  for  the  plaintiff    In 
Gilb.  Ten.  327,  the  Lord  Chief  Baron  says,  "  It  seems  to  me  that  a  cobyhold* 
er  of  inheritance  cannot,  without  a  special  custom,  dig  for  mines :  neiuier  can 
the  lord  dig  in  the  copyholder*s  lands,  for  the  great  piieiudice  he  would  do  to 
the  copyhold  estate.    Lastly,  In  Townly  v.  Gibson,  2  Term  Rep.  704 — ^707,  ft 
had  been  urged  in  argument  that  the  lord  of  the  manor  was  entitled  to  the 
mines  under  the  copyholds,  unless  there  were  some  custom  to  exclude  him : 
and  BuUer,  J.  in  delivering  his  opinion,  said, "  Ido  not  agree  with  the  defend^ 
anVs  counsel  that  the  lord  may,  unless  restraSned  by  custom,  dig  for  mines  on 
the  copyholder's  lands :  but  it  is  not  necessary  to  consider  that  question  here." 
These  authorities  are  in  point ;  and  though  they  are  dicta  only,  not  decisions, 
they  are  the  dicta  of  great  men,  and  they  correspond  with  the  usage  on  the 
subject    Valuable  as  the  supposed  right  is,  there  is  not  a  single  instance  shewn 
in  which  any  lord  has  ventured  to  act  upon  it.    The  injury  to  the  tenant  would 
naturally  have  produced  resistance  on  his  part:  the  dicta  abovementione^ 
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would  have  encouraged  that  resistance :  a  suit  would  have  been  tb  e  conse* 
quence,  and  the  result  of  such  suit  must  have  been  known  in  Westminster- 
haU :  and  as  nons  such  is  known,  it  maj  £iiily  be  presumed  that  n  litigation 
of  that  kind  baa  not  taken  place* 

The  second  question,  whether  the  replications  ought  to  have  traversed  the 
liberty  of  working  the  mines,  as  stated  m  the  3d  and  subsequent  justifications, 
depends  upon  the  construction  to  be  put  upon  those  justifications.  If  they 
mean  only,  that  the  liberty  is  so  annexed  to  tne  seisin  in  fee,  as  that,  until  the 
right  of  actual  possession  has  accrued  in  virtue  of  the  seisin,  the  liberty  cannot 
be  Exercised;  the  replications  have  sufficiently  confessed  and  avoided  it  by 
shewing  that  there  is  an  outstanding  copyhold  estate,  which  suspends  the  right 
6f  actual  possession.  Bot  if  the  ^ems  are  to  be  eonsidered  aa  claiming  the 
liberty  presently ^  i.  e.  during  the  continuance  of  the  copyMd  estate;  that  lib- 
erty is  not  confessed  and  avoided  by  the  replications,^  and  there  ought  to  have 
been  a  traverse.  The  latter  aeems  to  be  the  true  meaning  of  these  pleas :  and 
indeed  the  pleas  would  be  bad  if  it  were  not :  for  tb^y  admit  tb^it  the  closes 
in  which,  ix.  were  copyhold  tenements  at  the  time  of  the  trespasses,  and  insist 
upon  the  right  to  enter  upon  the  copyholds.  *The  defendant  says,  all  the  mines 
under  the  copyholds  are  the  Duke's,  and  the  Duke  has  a  right  to  work  them : 
the  closes  in  question  were  subsisting  copyholds  at  the  time  of  the  trespass, 
and  therefore  I  entered  under  the  Duke's  right.  The  defendant  therefore  must 
have  meant  that  the  Duke's  right  was  sueb  as  entitled  him  to  work  during 
the  copyholder's  estate.  The  word  liberty  teo  implies  the  same  thing.  It  im«* 
ports,  ex  ti  termini^  that  it  Is  h  privilege  to  be  exercised  over  another  man's 
estate.  A  man's  right  of  dominion  over  his  own  estate  is  never  called  a  Ub^ 
erty.  Now  during  the  continuance  of  the  copyholdt  if  the  mine  is  to  be  work- 
ed, the  lord  must  exercise  a  privilege  over  the  copyholder's  estate ;  but  as 
soon  as  the  copyhold  is  at  an  end,  the  surface  will  be  the  lord's  as  weii ;..  '9 
coal,  and  he  will  have  to  work  upon  nothing  but  his  own  property.  It  requires 
then  no  reasoning  to  prove,  that  if  the  pleas  claim  the  liberty  during  the  con<« 
tinuance  of  the  copyholder's  estate,  a  replication  that  the  copyholds  have  a^« 
ways  been  demised,  without  any  exception  or  reservation  of  th^  miires  or 
tieams  of  coal,  is  not  a  confession  of  the  liberty  and  an  avoidance  of  it,  but  a 
mere  argumentative  denial  of  its  existence :  and  as  this  is  assigned  specially 
as  a  cause  of  demurrer,  it  should  seem  that  the  replications  are  bad  on  thia 
ground,  and  that  the  plaintiff  ought  to  have  leave  to  amend,  or  that  there 
should  be  judgment  for  the  defendant. 

The  plaintifi*'s  counsel  then  prayed  leave  to  amend  his  replications ;  which 
was  granted. 
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Doe,  on  the  several  Demises  of  Webber,  and  the  Dean 
and  Chapter  of  Exeter,  v.  Lord  George  Thynne  and 
Others. 

lOEait,  206.    jDly4,1808. 

Upon  a  qaeition  whether  certain  aneient  hooka,  from  1586  to  1698,  preserved  in  the  archieTes 
of  the  dean  and  chapter  of  ExeUr,  iotitaled  Rentals^  and  containing  columns  of  the  names 
of  their  estates,  wita  the  rents  reserved  on  each,  and  soltfits  written  in  different  hand- 
writin|;8  against  snch  rents,  were  entries  made  by  the  receivers  of  the  dean  and  cha^r 
charging  themselves  with  'the  receipt  of  the  reots«  parol  evidence  tannot  be  received  to 
prove  ihem  to  be  receivers'  books,  by  shewing  that  the  receivers  of  the  dean  and  chapter 
for  the  last  60  years  had  kept  their  books  of  accounts  in  the  same  form.  But  it  appearing 
that  some  of  the  entries  in  soch  books  (thoogh  not  the  entries  as  to  the  rent  of  the  estnte  m 
qoestion)  contained  internal  evidence  of  their  being  the  books  of  receivers;  by  such  en- 
Uies  as**  solvit  miki,'*  and  **  solvit  per  wis.'*  Signed  with  the  mitiala  A*.  W,;  which  en- 
tries imported  that  JV*.  W.  was  therein  accounting  to  the  dean  and  chapter  for  money  paid 
to  himself,  and  with  the  receipt  of  which  be  debited  himself;  the  Court  directed  a  new 
trial,  in  order  to  have  the  inspection  of  the  books  again  sabmitted  to  the  Judge  at  Nisi 
Prins.  • 

AT  the  trial  of  this  ejectment  for  premises,  called  the  Denn^  in  East 
TeigfiftunUh,  in  the  coanty  of  Devon,  before  Thomson,  B.,  the  title  was  stated 
to  be  either  in  Webber,  under  a  purchase  from  the  dean  and  chapter  of  Exeter 
in  pursuance  of  the  land-tax  redemption  act,  or  remaining  in  the  dean  and 
chapter.  And  in  order  to  prove  that  the  dean  and  chapter  were  in  possession  of 
the  Dran,  several  ancient  books,  denominated  on  the  outside  Rentals,  were  pro- 
duced from  amongst  the  muniments  of  the  dean  and  chapter  out  of  their 
archieves ;  some  of  them  subsequent  to  the  disabling  statute  of  the  13  Eliz. 
c.  10,  which  appeared  to  contain  entries  of  rent  from  time  to  time  received  by 
the  dean  and  chapter  in  respect  of  the  Denn.  But  it  did  not  appear  to  the 
learned  Judge  that  any  of  the  booVs  subsequent  to  that  period  purported  to  be 
the  aceonntf  of  r*>ceirers  c,\^fgmg  themselves  with  these  rents.  The  present 
receiver  ot  the  dean  and  chapter  was  then  called  on  the  part  of  the  pl'^iutifiT 
to  prove  thai  he  had  held  that  office  from  1S03,  and  to  produce  his  -jooks,  in 
oroer  to  shew,  that  he  kept  his  accounts  as  receiver  in  the  same  form  in  which 
the  entries  in  the  old  books  were  made :  which  evidence  the  learned  Judge 
thought  inadmissible  to  explain  the  ancient  books,  and  therefore  non-suited 
the  plaintiff. 

A  new  trial  was  moved  for  in  the  last  term,  when  the  general  form  of  the 
entries  was  stated  to  be,  so  much  due  as  rent  for  the  Benn,  (amongst  other  de- 
scriptions of  property)  and  afterwards  in  a  different  hand-writing  tolvit,  with 
a  date,  and  in  some  instances  solvit  in  scaccario  ;  from  which  the  lessors  of 
the  plaintiff  wished  to  have  inferred  that  it  was  the  entry  of  the  receiver 
charging  himself;  contending  that  the  practice  in  modern  times,  as  far  back 
as  living  memory  went,  of  keeping  the  t)ook8  by  the  receivers  of  the  dean  and 
chapter,  who  had  charged  themselves  in  the  same  form,  strengthened  that  in- 
ference. But  at  this  distance  of  time  it  could  not  be  told  by  whom  those  en- 
tries were  made  ;  and  the  books,  it  was  admitted,  came  out  of  the  possession 
of  the  dean  and  chapter ;  having  been  kept  in  their  treasury,  to  which  the  re- 
ceivers, it  was  said,  had  access.  And  in  answer  to  a  question  by  the  Court  as 
to  the  respective  dates  of  the  earliest  and  latest  entries  respecting  the  Denn  in 
these  books. entitled  Rentals;  and  how  far  back  from  the  present  time  there 
was  living  evidence  of  the  books  having  been  kept  in  the  same  form  by  the 
receivers ;  it  was  answered,  that  the  earliest  date  respecting  the  Denn  was 
1586,  and  the  latest  in  1693 ;  and  that  there  was  evidence  of  the  modern  re- 
ceivers having  kept  their  books  in  the  same  form  from  1746  to  1803. 

Lens,  Serjt,  Courteney,  and  A*  BuUer,  shewed  cause  in  this  term  against 
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the  rale,  Bnd  coDtended  against  the  adminsibility  of  the  evidencce  on  the  mere 
ground  of  probability  that  the  books  had  been  kept  by  receivers,  who  had 
thereby  charged  themselves  with  the  receipt  of  the  rents.  They  admitted, 
that  it  was  not-  necessary  in  these  cases  where  the  entries  were  roade  at  a 
distant  time,  to  prove  the  hand-writing  of  the  steward  or  receiver,  which  might 
be  impossible  to  be  done :  but  the  evidence  had  never  been  let  in,  except 
whore  the  books  or  papers  purported  on  the  face  of  them  to  be  the  accounts  of 
such  persons  delivered  in  to  their  employers,  and  charging  themselves  with 
the  receipt  of  money  on  their  account ;  as  in  Barry  v.  Bebbingion^  4  Term 
Rep.  514,  and  Stead  v.  Heaton^  lb.  669.  Whereas  the  books  in  ques- 
tion purporting  to  be  rentals^  which  are  documents  of  the  property  furnished 
by  the  owners  themselves,  or  by  their  direction  ;  and  on  that  ground  the  like 
evidence  was  rejected  in  ChUram  ▼.  Morewood^  6  Term  Rep.  121,  even  as 
between  third  persons  in  a  collateral  inquiry  :  much  less  then  can  it  be  evi- 
dence for  the  owners  themselves  claiming  the  property.  It  does  not  at  all  ap- 
pear but  that  the  soloits  may  have  been  written  by  the  different  tenants,  not  to 
charge  but  to  discharge  themselves.  The  whole  class  of  cases  where  receivers, 
accounts  have  been  admitted  is  an  exception  to  the  strict  rule  against  receiving 
in  evidence  the  declarations  (for  these  entries  are  no  more)  of  facts  by  third 
persons  ;  and  therefore  the  rule  ought  not  to  be  relaxed  further  than  the  cases 
have  gone;  which  have  only  le^  in  evidence  of  these  documents  purporting 
either  from  the  general  title,  or  upon  the  face  of  the  entry  itself  in  question, 
to  have  been  made  by  a  person  charging  himself  to  another,  or  admitting  a 
fact  against  his  own  interest. 

Pell,  Serjt.,  Dampier,  and  Harris,  in  support  of  the  rule ;  after  contending 
that  the  parol  evidence  offered  of  the  books  having  been  kept  by  receivers  for 
60  years  past  in  the  same  form  was  admissible  to  explain  the  manner  in  which 
the  old  books  were  kept ;  referred  to  the  books  themselves  as  containing  inter- 
nal evid'^nce  of  their  having  been  receiver's  books.  Some  of  them  were  en- 
titled debitu  gtuB  debentur  ;  others  Rentals :  in  which  latter  the  solvits  wefe 
entered.  In  the  first  column  are  the  names  of  the  several  estate?  •  ^r.  !h"  ?d, 
the  rents :  in  the  3d,  the  entries  of  solvU  vrAh  j;r.  rent  dates,  or  of  the  sums 
remaining  unpaid  :  many  of  the  solvits  are  in  the  same  ihand-writiog  as  the 
books  themselves ;  the  rest  in  different  hand- writings.  In  particular,  they 
drew  the  attention  of  the  Court  to  an  entry  in  1678,  by  which  it  appeared  that 
part  of  the  rent  of  an  estate  called  Branscomhe  was  first  received,  and  the 
rest  of  the  rent  is  afterwards  entered  as  received  in  this  form  :  "  solvit  residuum 
mihi  N.  W,  ;"  and  to  another  entry  of  "  solvit  per  mf,"  with  the  signature  of 
the  same  person.  These^they  contended,  roust  have  been  entries  by  some 
person  in  the  character  of  a  receiver,  by  reason  of  the  words  mihi,  and  per  me, 
and  by  which  that  person  charged  himself  with  the  receipt.  And  that  this 
was  strengthened  by  the  consideration  that  these  were  the  books  of  a  corpora- 
tion, which  can  only  keep  its  books  by  the  medium  of  some  officer,  who  must 
at  all  events  be  responsible  to  the  general  body. 

The  Court  desired  to  hare  an  inspection  of  the  books  themselves,  from 
whence  they  are  called  upon  to  infer  the  character  of  the  persons  by  whom 
the  entries  were  made ;  and  the  case  stood  over  for  further  examination  of 
them  till  the  end  of  the  term,  when 

Lord  Ellenborough,  C.  J.  said — The  motion  for  a  new  trial  in  this  case 
has  been  made  on  the  ground  of  the  refusal  of  the  Judge  to  receive  in  evidence 
certain  comparatively  modem  receivers'  books,  in  order  to  lay  a  foundation  for 
presuming,  from  a  comparison  between  the  two,  that  certain  other  ancient 
f)ooks,  kept  in  the  same  manner,  and  containing  like  entries  of  receipts 
and  pi&yments,  were  also  receivers'  books,  and  entitled  to  be  read  in  evidence 
as  such.  We  are  of  opinion,  that  the  similitude  which  appears  upon  the  en- 
tries to  exist  between  the  ancient  and  modern  books  does  not  lay  a  safe  and 
adequate  ground  for  presuming  that,  because  the  later  books  are  known  and 
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can  be  proYed  to  have  been  kept  by  receivers  of  the  defin  and  chapter  of  Exe* 
ter,  and  accounted  upon  as  such,  therefore  the  former  books  were  kepi  \  i-<.^- 
sons  of  the  same  description  and  character,  cmd  made  and  ased  for  the  like 
purpose.  We  therefore  cannot  grant  a  new  trial  for  the  rejection  of  the  evi- 
dence offered  for  this  purpose,  upon  the  ground  on  which  it  has  been  prayed. 
But  inasmuch  as  upon  inspection  of  the  original  ancient  books,  we  think  they 
do  contain  very  strong  internal  evidence  of  their  actually  being  receivers* 
books ;  the  language  of  several  entries  importing  that  one  Nickolaa  Webber 
was  therein  accounting  to  the  dean  and  chapter  for  money  paid  to  himself, 
and  with  the  receipt  of  which  he  therein  debits  himself;  such  as  "  solvit 
mihiy^  **  solvit  per  me  :**  We  are  of  opinion  that  it  is  fit  that  a  new  trial 
should  be  granted,  for  the  purpose  of  submitting  the  qualitv  and  character  of 
these  books,  and  the  question  of  their  admissibility  as  receivers'  books,  again 
to  the  consideration  of  the  Judge,  upon  a  further  inspection  of  the  contents  of 
the  same. 


The  King  v.  Hawkins. 

(0  Bail,  211.    Jnly  6,  1808. 

Oo«  who  haioot  taken  the  aacniDieQt  within  a  year,  being  incapable  of  being  elected  into  a 
corporate  office  by  ataL  IS  Car.  2.  c.  12,  his  diaqnalification  waa  held  not  to  be  removed  by 
the  annnal  act  of  mdemnity  (47  6.  S,  at.  2.  c  86.)  the  6th  aection  of  whieh  reatraina  •  ita 
operation  in  eaaea  where  the  office  ahall  have  been  "  already  legalljr  filUd  up  and  ettjoyed 
by  any  other  peraon,*'  at  the  time  of  paaaing  the  aet;  the  fact  being  that  the  defendant 
and  another  were  candidates  at  the  time  of  election,  when  40  electors  were  assembled;  and 
aAer  2  electora  had  70ted  for  each  candidate,  the  candidates  were  naked  whether  tbay  had 
previonsly  taken  the  aacrament;  to  which  the  defendant  anawered  in  the  negative,  an^  cba 
other  candidate  in  the  affirmative;  whereopon  notice  of  the  defendaat'a  incapacity  waa 
pnbiicly  given  to  the  electors,  and  waa  heaid  by  ^U,  who  aAerwarda  voted  lor  the  (iefend- 
'  •   ant,  being  20  in  number,  except  2  or  8;  and  16  afterwarda  voted  for  the  other.    Held, 

1.  That  all  the  votes  given  for  the  defendant  after  anch  notice  were  thrown  away. 

2.  That  the  other  candidate,  having  the  greatest  number  of  legal  votea,  waa  daly  elect- 
ed; thoogh  some  of  the  dofendant'a  votes  (not  being  e<|nal  in  number  to  the  good  votea  nl- 
timately  given  for  the  other)  had  voted  before  anch  notice. 

8.  That  the  presumption  of  law  being  that  every  person  has  oonformed  to  the  law  till 
something  appears  to  rebut  that  preaumption;  it  must  be  taken  that  the  other  candklate,  who 
"'^rmed  his  qoalification,  which  was  not  negatived  by  the  jury,  was  duly  qualified  ;  and 
tnwt  bucl«  his  election,  perfected  by  sweaHn^  in,  waa  a  filling  up  and  ti^oying  by  him  of 
the  office,  within  the  proviso  of  the  indemnity  act,  ao  aa  to  preclude  ita  operation  by  rela- 
tion in  favour  of  the  defendant. 

THIS  was  an  information  in  the  nature  of  a  qvh  warranto^  calling  upon 
the  defendant  to  shew  by  what  authority  he  claimed  to  be  an  alderman  of  the 
borough  of  Saltash :  to  which  the  defendant  pleaded,  setting  out  the  constitu- 
tioD  of  the  borough  under  the  charter  of  the  14  Geo.  3.  which  constituted 
seven  aldermen,  one  of  whom  was  to  be  mayor  and  another  justice  of  the 
peace,  and  an  indefinite  number  of  free  burgesses  :  and  ordained  that  when 
any  of  the  aldermen  shoulJ  die  or  be  amoved  from  their  offices,  the  mayor, 
justice  of  peace,  and  the  rest  of  the  aldermen  and  free  burgesses,  or  the  ma- 
jor part  of  them,  should  elect  one  of  the  free  burgesses  inhabitants  of  the  bo- 
rough to  supply  the  vacancy ;  and  that  the  person  so  elected  should  hold  the 
office  of  alderman  for  life  unless  amoved  ;  he  first  taking  his  oath  before  the 
mayor,  or  justice  of  the  peace,  or  two  or  more  aldermen,  or,  in  default  of 
these,  before  four  or  more  free  burgesses  inhabitants,  well  and  truly  to  execute 
his  office,  &c.  The  plea  then  stated  the  acceptance  of  the  charter,  and  that 
afterwards,  on  the  6th  of  November  1S06,  R.  Thomas^  an  alderman,  died  ; 
and  that  on  the  18th, of  December  1806,  the  mayor,  justice  of  peace,  and  the 
four  other  aldermen  duly  assembled  at  the  Guildhall  to  elect  an  alderman  in 
his  room,  and  did  elect  the  defendant,  then  being  a  free  burgess  and  inhabi- 
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tant  of  the  borough,  to  be  an  alderrfian,  who' was  in  due  manner  sworn  in  be* 
fore  the  mayor ;  and  so  he  made  title  to  the  office.  The  repUcationi  admit- 
ting the  due  assembly  of  the  corporation  to  make  an  election,  took  several  is* 
sues,  1.  That  the  defendant  was  not  duly  elected  at  that  assembly.  2.  That 
he  did  not  duly  take  the  oath  of  office  before  the  mayor,  and  3.  that  he  was 
not  duly  sworn  into  the  office :  and  on  issues  joined,  a  special  verdict  was 
found  stating ;  that  on  the  18th  of  December  1806,  the  place  of  one  of  the 
aldermen  of  the  borough  being  vacant,  the  mayor,  justice  of  the  peace,  and 
the  rest  of  the  aldermen,  and  34  of  th^  free  burgesses,  assembled  in  the 
Guildhall  of  the  borough  on  due  notice,  in  obedience  to  a  writ  of  mandamat 
from  B.  R.,  commanding  them  to  proceed  to  the  electing  and  swearing-in  of 
an  alderman  in  the  place  o[  R.  Thomas  deceased.  That  at  that  assembly  the 
defendant  and  Peter  Spicer^  being  free  burgesses  inhabitants  of  the  borough, 
were  proposed  as  candidates.  That  after  two  voters  had  voted  for  the  defend- 
ant, and  two  other  voters  for  P.  Spicer^  and  before  any  other  person  had  vot- 
ed or  offered  to  vote  for  the  defendant  or  Spicer,  C.  Carpenter  as  agent  for 
Spker  Rsked  Spicer  whether  he  had  taken  the  sacrament  within  a  year;  to 
wh  Vh  Spicer  answered  that  he  had  ;  but  no  other  evidence  of  this  fact  was 
given  to  the  jury.  Carpenter  then  put  the  same  question  to  the  defendant, 
who  answered  that  he  bad  not.  Whereupon  Carpenter  notified  and  declared 
to  the  mayor,  justice  of  the  peace,  aldermen,  and  free  burgesses  so  assembled, 
and  in  their  hearing,  that  the  defendant  was  on  that  account  ineligible,  and 
incapable  to  be  elected  an  alderman  ;  and  that  if  any  voter  should  after  that 
notification  ^ive  his  vote  for  the  defendant,  such  vote  would  be  thrown  away 
and  void.  And  Carpenter  then  and  there  publicly  read  the  12th  section  of 
the  Stat.  13' Car.  2.  c.  12.  After  which  20  voters  voted  for  the  defendant,  all 
of  whom  except  2  or  3  were  present  when  the  notification  of  the  ineligibility 
of  the  defendant  was  made,  and  heard  the  same :  and  16  voters  voted  for 
Spicer.  That  the  d.tendant  was  thereupon  sworn  in  by  the  mayor,  and  took 
the  usual  oaths.  Ttiat  S.  Drew  one  of  the  aldermen,  in  the  hearing  of  the 
mayor,  justice,  ?Uermen,  and  free  burgesses  so  assembled,  declared  that  P. 
Spicer  wrs  dnly  elected  alderman  ;  and  Spicer  was  also  thereupon  tendered 
to  the  mayor  to  be  sworn  in,  and  offered  to  take  the  usual  oaths.  But  the 
mayor  refused  to  swear  him  in  :  whereupon  he  was  sworn  in  by  Drew  and 
Gabortan,  two  of  the  aldermen.  That  the  defendant  had  not  taken  the  sac- 
rament according  to  the  rights  of  the  church  of  England  within  a  yealr  before 
the  election  ;  but  he  took  it  afterwards  on  Sunday  the  4lh  of  October  1807. 
But  whether  the  defendant  were  duly  elected  an  alderman,  or  duly  took  his 
oath  of  office  before  the  mayor,  or  was  duly  sworn  into  the  office,  the  jurors 
pray  the  advice  of  the  court,  and  find  the  issues  accordingly. 

'this  case  was  argued  on  two  former  days  in  this  term,  by  Adam  jun.  for 
the  prosecution,  and  A.  Bvller  for  the  defendant :  but  as  all  the  points  made 
and  authorities  cited  were  fully  noticed  by  the  Court  in  delivering  their  judg- 
ment it  is  unnecessary  to  repeat  them. 

Lord  Ellenboboxtgh,  C.  J.  on  this  day  delivered  judgment.  This  was  an 
information  in  nature  of  a  qvo  warranto,  to  know  by  what  authority  the  de- 
fendant, Edward  Hawkins,  claimed  to  be  an  alderman  of  the  borough  of  SoZ- 
task.  The  defendant,  by  his  plea,  states  the  charter  of  the  7th  of  Jnne  14 
Geo.  3.,  which  directs  the  election  of  aldermen  to  be  made  in  the  following 
manner :  That  whenever  it  shall  happep  that  any  of  the  aldermen  of  the 
said  borough  for  the  time  being  shall  die,  or  be  amoved  from  their  offices, 
then  and  so  often,  it  shall  be  lawful  for  the  mayor,  justice  of  peace,  and  the 
rest  of  the  aldermen  and  free  burgesses  of  the  said  borough,  for  the  time  be- 
ing, or  the  major  part  of  th,em,  to  elect  or  prefer  one  or  more  of  the  free  bux« 
gesses,  inhabitants  of  the  said  borough,  alderman  or  aldermen,  to  fill  up  the 
number  of  seven  aldermen  of  the  said  borough  ;  and  that  the  person  or  per- 
sons so  elected  should  hold  the  office  for  life^  or  until  amoved ;  he  or  they  so 

Vol.  V.  46 
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elected  first  taking  his  or  their  corporeal  oath  or  oaths  before  the  mayor,  or 
justice  of  the  peace  of  the  borough,  for  the  time  beiog,  or  two  or  more  of  the 
aldermen  of  the  said  borough,  or  in  default  of  the  mayor,  justice,  or  alder- 
men, but  not  otherwise,  before  four  or  more  free  burgesses  inhabitants  of  the 
said  borbugh.  That  on  a  vacancy  of  an  alderman  by  the  death  of  Richard 
Thomas^  the  mayor,  justice  of  peace,  and  four  aldermen,  being  the  rest  of  the 
aldermen,  and  divers  of  the  free  burgesses,  duly  assembled  on  the  18  Decern- 
her  1806,  at  the  Guildhall  in  the  said  borough,  and  did  then  elect  the  defend- 
ant, being  a  free  burgess  and  inhabkant,  to  be  alderman  in  the  room  of  the 
said  Thonuu;  and  that  after  his  election,  and  before  he  took  on  himself  the 
office,  he  was  dulv  sworn  before  the  mayor.  The  replication  to  this  plea 
puts  in  issue  first  his  election,  in  manner  and  form  as  stated  :  secondly,  his 
taking  in  due  manner  his  corporeal  oath  before  the  said  mayor:  thirdly,  his 
being  duly  sworn  into  the  office.  On  these  issues  the  jury  find  a  special  ver- 
dict. [Then  after  stating  the  facts  found  by  the  jury,  his  Lordship  proceed- 
ed— '] 

On  this  state  of  facts  it  is  clear,  that  at  the  time  of  the  election,  naxnely,  on 
the  liSth  of  December  1806,  the  defendant  Hawkins  was  incapable  of  being 
elected  into  the  office  of  alderman  of  the  borough  by  the  express  prohibition 
of  the  Stat.  13  Car.  2. ;  it  having  been  admitted  by  nimself  at  the  time,  and 
it  being  now  stated  as  a  fact  by  the  special  verdict,  that  he  had  not  taken  the 
sacrament  withip  a  year  next  before  such  day  of  election.  But  he  founds 
his  right  to  retain  the  office  on  the  subsequent  indemnifying  act  of  the  47th 
of  the  king ;  he  having  since  qualified  himself  by  taking  the  sacrament  with- 
in the  time  for  that  purpose  limited  by  such  act ;  whereby  he  is  discharged 
from  all  disabilities  and  incapacities  before  incurred,  and  is  recapacitated  and 
restored  to  the  same  state  and  condition  as  he  was  in  before  such  neglect  and 
omission  in  the  most  ample  manner ;  subject  to  the  proviso  in  the  6th  section 
of  the  act(a),  which  is  "  that  this  act  or  any  thing  herein  contained,  shall  not 
extend  or  be  construed  to  extend  to  restore  or  entitle  any  person  to  any  office 
or  employment,  benefit,  matter,  or  thing  whatsoever,  already  actually  avoided 
by  judgment  of  any  of  his  majesty's  courts -of  record,  or  already  legally 
filed  up  and  enjoyed  by  any  other  person  ;  but  that  such  office  or  employ- 
ment, benefice,  matter  or  thing  so  avoided,  or  legally  filled  up  and  enjoyed, 
shall  be  and  remain  in  and  to  the  person  who  is  now,  or  shall  at  the  passing 
of  this  act  be,  legally  entitled  to  the  same,  as  if  this  act  had  never  been 
made :"  and  this  brings  it  to  the  questions  of  Spicer's  election :  for  if  the 
office  or  place  of  alderman  of  this  borough  were  legally  y£^(2  and  enjoyed  by 
Spioer,  then  the  present  defendant  is  not  entitled  to  the  benefit  of  this  indem- 
nifying or  recapacitating  statute.  As  to  Spicer's  qualificatioif  or  capacity  lo 
be  elected,  we  must  take  it  that  he  was  duly  qualified  by  having  taken  the 
sacrament  within  a  year ;  on  the  question  put  to  him  at  the  time,  he  declared 
that  he  had  done  so,  and  such  allegation  is  not  negatived  by  the  verdict :  and 
according  to  the  authorities  alluded  to  in  the  argument,  viz.  Powell  v.  MU' 
lanke,  3  Wils.  362.  366,  and  2  Blac.  .Rep.  852,  Williams  v.  The  East  India 
Company^  3  East,  192,  and  Monk  v.  Builer(b),  the  presumption  that  every 
man  has  conformed  to  the  law,  shall  stand  till  something  shall  appear  to 
shake  that  presumption.  Was  he,  Spicer^  then  duly  elected  on  the  10th  De- 
cember  1806  ?  That  question  depends  on  the  effect  of  the  notice  given  to 
the  electors  of  the  incapacity  of  the  other  candidate  Hawkins  to  be  elected. 
There  is  no  objection  to  the  due  holding  of  the  assembly  to  elect :  40  per- 
sons duly  qualified  to  vote  are  stated  to  have  been  present :  viz.  the  mayor, 
the  justice,  four  aldermen,  and  34  free  burgesses ;  Hawkins  and  Spirer  are 
proposed  as  candidates ;  and  after  two  persons  had  voted  for  Hawkins,  and 

(a)  47  G.  8.  It.  2.  c  85.  s.  6,  which  it  the  nine  u  sect.  6,  b  the  stat  42  G.  8.  e.  28,  in 
the  left  edition  of  the  prioted  Btatotes. 
(6)  1  Rol.  Rep.  88,  and  vide  Dr,  Hancoi's  caee,  Comb.  202. 
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two  for  Spiceft  notice  is  given  of  the  fact  creating  Hawkins'  incapacity 
(which  fact  he  at  the  time  himself  acknowledges,)  and  that  all  votes 
given  for  him  after  that  notice  would  be  void  and  thrown  away,  and 
the  incapacitating  clause  of  the  statute  of  Gar.  2.  is  publicly  read :  and 
all  this  is  found  to  have  been  in  the  presence  and  hearing  of  all  who 
afterwards  voted  for  Hawkins^  except  two  or  three.  After  this  notice, 
20  persons  voted  for  Hawkins^  and  18  for  Spicer;  these  numbers,  wiih 
the  two  votes  before  given  to  each  of  the  candidates,  making  up  the  full  num- 
ber of  40.  If  the  law  be,  that  at  the  election  of  corporate  officers,  the  votes 
given  for  an  incapable  candidate,  after  notice  of  such  incapacity,  are  to  be  con* 
sidered  as  thrown  away,  i.  e.,  as  if  the  voters  had  not  given  any  vote  at  all; 
then  this  will  be  a  good  election  of  Spicer  ;  unless  the  time  wlien  notice  of 
his  incapacity  was  given,  namely,  after  two  persons  had  given  their  votes  for 
each  of  the  candidates,  cati  be  considered  as  making  any  difference.  The 
general  proposition  that  ^otes  given  for  a  candidate,  after  notice  of  his  being 
ineligible,  are  to  be  considered  the  same  as  if  the  persons  had  not  voted  at  all, 
is  supported  by  the  cases  of  Tke  Queen  v.  Boscawen,  Easter,  13  Anne,  The 
King  V.  Withers,  Easter,  8  Q.  2.  Taylor  v.  Mayor  of  Bath,  M.  15  Q.  2., 
all  which  are  cited  in  Gowper  537,  in  the  King  v.  munday.  In  the  first, 
Boscawen  and  Roberts,  the  two  candidates  had  an  equal  number  of  votes ;  but 
because  Boscawen  was  incapable,  the  votes  given  for  him  were  considered  as 
thrown  away,  and  the  other  duly  elected.  In  the  second  case.  Withers  had 
5  votes  out  of  1  ]  ;  and  the  other  six  refusing  to  vote  at  all,  the  Court  held 
Withers  duly  elected ;  and  that  the  six  who  refused  to  vote  were  virtually 
consenting  to  the  election  of  Withers.  In  the  third  case,  Taylor,  Bigg  and 
Kingston,  were  candidates :  Bigg  was  objected  to  as  a  disqualified  person : 
notwithstanding  which,  Bigg  had  14  votes,  Tavlor  13,  and  Kingston  only  1. 
There  Lord  Chief  Justice  Lee  at  Nisi  Prius,  directed  the  jury,  that  if  they 
were  satisfied  that  the  electors  had  notice  of  Bigg^s  want  of  Qualification,  they 
should  find  for  the  plaintiff;  (that  was  Taylor,  who  had  only  13  votes ;)  be* 
cause  Bigg  not  being  qualified  was  to  be  considered  as  a  person  not  in  esse,  and 
the  voting  for  him  a  mere  nullity.  The  jury  found  for  the  plaintifif;  and  the 
Court,  on  motion  for  a  new  trial,  agreed  with  the  law  as  laid  down  by  Lord 
Chief  Justice  Lee,  and  refused  a  new  trial.  And  in  The  King  v.  Munday 
in  Gowper  and  The  King  v.  Qoe,  in  the  27th  of  the  present  king,  Hil.  Term, 
this  doctrine  was  not  denied ;  although  the  cases  thc;n  before  the  Court  went 
off  on  other  points.  Is  there  then  any  solid  distinction  between  the  cases  I 
have  alluded  to,  as  establishing  the  general  proposition,  and  the  present  case, 
on  account  of  the  notice  of  the  disqualification  of  Hawkins  having  been  given 
af\er  two  persons  had  voted  ?  We  think  there  is  not :  there  still  remained  36 
persons  to  vote,  of  whom  16  only  voted  for  Spicer  and  20  for  Hawkins :  al- 
though we  are  not  prepared  to  say,  that  if  the  notice  had  been  given  in  a  more 
advanced  stage  of  the  poll,  it  would  have  made  any  difierence,  provided  the 
number  of  votes  given  for  Hawkins  without  notice  of  his  incapacity  had  not 
been  equal  to  those  given  for  Spicer.  Spicer  having  been  therefore  in  our 
opinion  duly^elected  into  the  office  of  alderman,  and  having  been  sworn  in 
before  two  of  the  aldermen  who  have  by  the  charter  authority  to  administer 
the  oaths,  the  office  was  legally  filed  up  and  enjoyed  by  him ;  for  we  know 
not  of  any  other  enjoyment  of  such  office,  except  being  duly  elected,  accepting 
the  office,  and  being  sworn  in.  Under  these  circumstances,  we  think  the  de- 
fendant Hawkins  is  excluded  from  the  benefit  of  the  indemnifying  act  of  the 
47th  of  the  king,  by  the  proviso  contained  in  the  6th  section ;  and  that  in  con- 
sequence there  must,  on  this  special  verdict,  be  judgment  for  the  crown. 
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The  King  v.  The  Inhabitants  of  Mirfield. 

10  East,  219.    Jaly  6,  1808. 

SaltabU  undtT'tcoodn  ara  rateable  atinoally  to  the  relief  of  ihe  poor  within  the  eonstroctioii 
of  the  atat  43  Eliz.  c.  2.  in  pioportioo  to  their  value,  though  they  should  happen  not  to  be 
eut  down  more  than  once  in  21  years  :  and  their  annual  value  may  be  estiinated  amongst 
other  ways,  nccording  to  the  value  they  may  be  worth  to  rent  for  a  lease  of  the  duration  of 
their  intended  growth. 

R.  H,  BEAUMONT  appealed  against  a  rate  for  the  relief  of  the  poor  of 
the  township  of  Mirfield,  in  the  West-Riding  of  Yorkshire^  for  certain  under- 
woods in  that  township :  and  the  sessions  quashed  the  rate,  and  stated  spe- 
cially,'that  the  woods  for  which  the  appellant  was  rated  are  certain  under- 
woods in  Mirfield,  which  are  usually  sold  and  cut  down  once  in  21  years; 
and  when  so  sold  and  cut  down  produce  actual  profit  to  the  appellant,  and  not 
before.  That^ these  underwoods  have  not  been  cut  down  and  sold  for  10  years 
past,  but  are  now  standing  to  complete  21  years  growth.  That  by  an  act  of 
the  d6tb  Geo.  3.  for  dividing  and  inclosing  the  commons  within  the  parish  of 
Mirfidd,  it  was  enacted,  that  *'  all  woods  within  the  said  parish  of  or  above 
14  years  growth  since  the  last  fall  shall  be  titheable,  and  liable  to  the  payment 
of  tithes  at  the  next  fall  thereof,  but  no  longer :  yet  that  all  such  woods  shall 
continue  liable  to  rates  and  assessments  annunlly,  in  like  manner  as  they  have 
heretofore  been,  notwithstanding  any  thing  herein  contained  to  the  contrary." 
And  the  Sessions  submitted  to  this  Court,  Whether  the  woods  are  saleable  un- 
derwoods  within  the  meaning  of  the  stat.  43  Eliz.  c.  2.  and  liable  to  be  rated 
every  year^  according  to  the  annual  average  thereof,  or  only  when  cut  down 
and  sold,  and  therefore  then  only  producing  actual  profit. 

Topping,  Lambe,  and  Christian^  in  support  of  the  order  of  sessions,  (after 

Z'ng  out  of  the  case  the  private  act  of  Parliament  referred  to,  which  it  was 
titted  on  all  bands  had  no  bearing  upon  the  question,)  conter.-^rd,  that  uu- 
derwoods  cut  periodically,  as  these  are  stated  to  be,  are  not  rateable  within 
the  words  ai)d  meaning  of  the  stat.  43  Eliz.  c.  2.  except  in  the  years  when 
they  are  cut  for  sale,  in  which  state  only  they  can  be  deemed  **  saleable  under^ 
"  woods,**  In  order  to  make  any  species  of  property  annually  rateable,  the  pro- 
perty itself  roust  produce  profit  within  the  year  though  the  actual  occupier 
neea  not  derive  that  profit ;  as  if  it  be  absorbed  in  his  rent :  and  therefore 
•  where  a  coal  mine,  becoming  unproductive,  ceased  to  be  worked  altogeth- 
er ;  though  the  occupier  was  still  bound  by  his  covenant  to  pay  the  rent 
reserved ;  it  was  held  not  to  be  rateable.  Rex  v.  The  Inhabitants  <f  Bed" 
worth,  8  East,  387.  If  the  legislature  had  meant  that  underwoods  in  the 
progress  of  their  growth  should  be  rateable  according  to  their  average  annual 
value,  there  would  have  been  no  occasion  to  introduce  the  word  saleable,  and 
such  a  construction  will  make  it  nugatory.  But  that  word  is  significant,  and 
was  introduced  from  the  necessity  of  the  case,  which  requires  that  the  suljpct 
should  only  be  rateable  when  it  is  in  a  state  capable  of  yielding  profit  to  the 
occupier :  saleable  was  used  rather  than  sold;  because  the  owner  might  choose 
to  use  it  for  his  own  purposes ;  and  it  means  when  the  underwood  is  in  a  fit 
atate  to  be  sold,  according  to  the  mode  of  husbandry  there  used.  Where 
underwoods  are  extensive,  a  certain  proportion  is  usually  cut  every  year,  and 
no  difficulty  can  occur  in  rating  it:  but  where  those  in  the  same  occupation 
are  by  the  custom  of  the  country  cut  at  the  end  of  a  stated  number  of  years, 
it  would  be  extremely  oppressive  to  tax  the  actual  occupier  for  that  which  he 
may  never  enjoy.  It  would  be  hard  that  a  tenant  for  life  in  possession,  who 
would  be  restramed  from  cutting  before  the  proper  time,  should,  be  obliged  to 

KKy  rates  for  a  property  wholly  unproductive  to  him  at  the  time,  and  which 
e  might  probably  never  enjoy.     Till  the  underwoods  are  actually  cut,  the 


IN  THE  FORTY-EIGHTH  YEAR  OF  GEORGE  III.        357 

occupier  is  not  furnished  with  the  means  of  paying  the  rate,  which  the  law 
contemplates  is  to  be  lened  out  of  the  subject  matter  of  it.  He  has  no  ability 
to  pay,  unless  he  chance  to  have  other  property.  No  distress  could  be  levied 
upon  the  wood  while  standing.  Besides,  how  pan  it  be  told  beforehand, 
whether  any  or  what  proportion  of  it  will  be  cut  before  it  has  become  timber, 
in  which  state  it  is  not  rateable  at  all.  The  owner  is  not  obliged  to  decide 
beforehand.  It  will  be  equally  difficult  to  ascertain  what  is  the  average  annual 
value  of  property  which  is  not  to  be  sold  for  20  years  to  come ;  as  it  must  de- 
pend upon  the  state  of  the  market  at  that  time.  In  Penols  v.  Gell,  Gowp. 
452,  3,  Lord  Mansfield  considered  the  poor's  rate  as  a  personal  charge  by 
reason  of  the  annual  profits  out  of  the  land. 

Holroyd,  contra.  The  legislature  meant,  that  all  visible  property  from 
whence  profit  was  derived  at  stated  periods  should  contribute  its  proportion  to 
the  maintenance  of  the  poor :  amongst  others,  vndertooods  are  expressly  named ; 
and  the  introduction  of  the  word  saUahU,  importing,  as  applied  to  the  subject 
matter,  that  which  is  generally  grown  and  adapted  for  sale  according  to  the 
custom  of  the  country,  might  bie  in  contradistinction  to  underwood  casually  ap- 
plied to  the  purposes  of  the  farm.  The  subject  matter  is  of  annual  growth,  and 
is  still  continually  increasing  in  value  ;  and  the  average  annual  value  of  this, 
as  of  every  other  species  of  productive  property,  is  easily  ascertainable,  by 
calculating  what  it  would  be  worth  at  the  time,  with  a  restriction  of  cutting  it 
till  a  certain  period.  And  there  is  in  fact  an  annual  ipcrrase  of  profit,  if  the 
owner  choose  to  avail  himself  of  it ;  and  it  may  be  in  general  pi\  :u!Tied  that  he 
only  suffers  it  to  continue  its  growth  for  several  years  more  or  less,  because  he 
finds  that  to  be  a  more  beneficial  mode  of  enjoying  it  than  by  annual  cuttings. 
In  the  mean  time  his  ability  is  increased  by  the  increase  of  its  value.  No  in- 
convenience can  ensue  to  tenants  for  terms  of  years  :  for  they  will  make  their 
bargains  with  the  owners  of  the  inheritance  accordingly  ;  and  to  those  owners 
it  must  be  the  same  thing.  Nor  will  any  injustice  be  done  to  tenants  for  lives 
to  whom  this  mode  of  rating  may  be  as  beneficial  on  the  one  hand,  as  burtheti- 
someon  the  other,  and  who  roust  take  their  estate  cum  anere:  and  with  respect 
to  the  parish  at  large,  there  can  he  no  question  that  it  must  be  more  beneficial 
to  have  the  burthen  fall  as  equally  in  every  year  as  it  can  be.  Whatever  in- 
conveniences there  may  \h  from  this  mode  of  rating  arise  unavoidably  out  of 
the  subject  matter.  Corn  is  an  annual  product,  and  is  in  fact  only  productive 
when  cut  down  :  and  yet  if  a  rate  were  made  weekly  or  monthly,  as  it  may 
be,  the  occupier  must  be  rated  for  his  corn  field  pro  rata  ;  and  it  would  be  no 
answer  to  say,  that  it  had  not  as  yet  produced  him  any  profit,  or  that  he  should 
give  up  the  occupation  of  it  before  harvest.  Then,  what  difference  is  there  in 
principle  between  the  case  of  corn  and  underwood  ? 

Lord  Ellenborough,  C.  J.  In  general  the  owners  of  this  kind  of  property 
are  in  the  habit  of  cutting  certain  proportions  of  it  every  year  :  but  where  the 
extent  of  it  is  too  small  to  adopt  this  course,  there  may  be  a  difficulty  in  rating 
it  annually.  There  is  great  difficulty  however  on  the  other  hand,  in  attaining 
any  thing  like  equality  by  adopting  a  difierent  mode  of  rating ;  for  if  the 
property  is  only  to  be  rated  when  it  is  cut  once  in  21  years ;  instead  of  its 
quota  of  the  rate  contributing  equally  through  the  whole  period,  it  throws  a 
glut  into  the  fund  in  that  one  year,  and  is  bsrren  all  the  rest  of  the  period : 
and  if  the  owner  has  other  property  in  the.  parish  he  will  pay  so  much  less  for 
that  in  the  same  year  when  his  ability  is  increased.  However  as  it  is  a  case 
of  extensive  consequence  we  will  consider  further  of  it.  Near  the  end  of  the 
term  his  Lordship  delivered  the  opinion  of  the  Court. 

This  was  an  appeal  against  a  poor  rate  for  the  parish  of  Mirfield,  in  which 
the  appellant,  Henry  Beaumont^  Esq.  was  rated  for  some  underwoods.  The 
underwoods  were  such  as  are  usually  cut  down  once  in  21  years,  and  in  the 
year  they  are  cut  they  produce  profit,  but  in  other  years  they  are  stated  as  pro- 
ducing none.     At  the  time  of  the  rate  they  were  of  10  years  standing.     The 
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sessions  thought  tbera  not  rateable,  and  therefore  quashed  the  rate ;  but  sub- 
mitted the  question  to  this  court,  whether  they  were  liable  to  be  rated  every 
year  according  to  the  annual  average  value  thereof;  or  whether  they  should 
be  rated  then  only  when  they  are  cut  down,  and  produce  actual  profits 
Among  the  several  descriptions  of  persons  whom  the  statute  43  Eliz.  c.  2, 
makes  rateable,  the  occupier  of  saleable  underwoods  is  one  :  and  the  question  is, 
whether  they  can  be  deemed  saleable  underwoods,  except  in  the  vear  in  which 
they  are  cot  down.  The  word  saleable  has  not  a  very  precise  definite  mean- 
ing ;  it  may  mean-  when  they  are  in  a  fit  state  for^ale,  referring  to  the  time 
when  they  are  cut ;  or  it  may  mean  such  as  are  intended  or  destined  for 
sale,  in  contra-distinction  to  such  as  are  to  supply  the  land  with  estovers 
for  fuel  and  the  other  purposes  of  the  estate.  In  the  former  of  these 
cases,  they  would  only  be  rateable  in  the  year  in  which  they  are  cut :  in  the 
latter,  they  would  be  rateable  at  all  times :  and  we  think,  after  full  considera- 
tion of  the  sulject,  that  the  latter  is  the  proper  meaning.  If  they  are  rateable 
at  all  times,  they  will  contribute,  according  to  their  value,  in  exact  proportion 
with  the  rest  of  the  property  in  the  parish  :  but  if  they  are  rateable  in  that 
year  only  in  which  they  are  cut,  the  sum  they  will  have  to  contribute  may 
materially  vary,  according  to  the  proportion  their  value  bears  in  that  year  to 
the  rateable  property  of  the  rest  of  the  parish,  and  may  be  much  greater  or 
much  less  than  toe  aggregate  sum  it  would  pay  if  it  were  rateable  at  all  limes. 
Suppose  the  underwoods  in  the  year  they  are  cut  would  pro()uce  a  clear 
10002. ;  that  the  sum  to  be  raised  in  the  parish  comtnunibus  annis  is  100/. ; 
and  that  the  annual  value  of  the  rest  of  the  property  in  the  parish  is  980Z. :  if 
the  underwoods  be  rated  at  20L  a  year,  which  may  be  the  rent  they  would 
produce  upon  a  21  years  lease,  the  rates  would  amount  to  2s,  in  the  pound, 
and  the  underwoods  would  contribute  annually  AOs.  If  they  were  rated  only 
in  the  year  they  were  cut,  a  shilling  rate  would  then  be  sufficient,  and  they 
would  contribute  rather  more  than  60L  So  far  theu  would  be  no  injustice. 
But  suppose  the  rest  of  the  parish  to  be  worth  10,0002.,  the  underwoods 
would,  supposing  them  -  ^^^fr-r^  to  be  rated  at  20/.,  contribute  annually  about 
4y. ;  ^'  .iwiu  ir  rated  in  the  year  of  cutting,  they  would  contribute  in  the  pro- 
portion which  1000/.  bears  to  10,000/.  that  is  the  11th  part  of  the  v.iiole  rate 
of  100/.  which  in  money  is  9/.  and  a  fract  on.  As  50/.  then  is  only  26  times 
40f.  and  9/.  is  45  times  4s.,  the  disproportion  in  the  two  cases  put  is  obvious, 
and  the  difference  to  all  parties,  whether  the  rating  be  annual,  or  in  the  cut- 
ting year  only,  considerable.  Again,  suppose  the  annual  value  of  the  parish 
6000/.,  and  the  annual  sum  to  be  raised  still  100/.,  the  tates  will  be  Ad,  in  the 
pound,  and  the  underwoods  will  pay  annually  &.  Sd.  upon  their  same  suppos- 
ed annual  value  of  20/,,  whereas  if  they  paid  in  the  cutting  year  only,  they 
would  pay  142.  6s,  8d.  which  is  above  42  times  6s,  8d,  Put  the  annual  value 
of  the  parish  at  500/. ;  the  rates  to  raise  100/.  must  be  As.  in  the  pound  ;  but 
in  the  cutting  year  they  would  only  be  If.  4d,  The  underwoods  would  con- 
tribute in  ordinary  years,  upon  the  last  mentioned  assumption  of  annual  value 
of  the  rateable  property  in  the  parish,  4/.  annually :  whereat  in  the  cutting 

Sear  they  would  contribute  little  less  than  20  times  that  sum,  viz.  75/.  It  is 
ardly  necessary  to  state  that  a  mode  of  rating  which  might  produce  such  dif- 
ferences to  the  owner  of  this  description  of  property,  and  to  tne  parish,  if  he 
contributed  only  in  the  cutting  year,  cannot  be  the  true  lule ;  and  the  only 
other  rule  is  a  constant  contribution,  which  will  at  all  times  fall  equally 
upon  this  and  every  other  species  of  property.  The  objection  to  this,  in  argu- 
ment, is,  that  the  property  ought  not  to  be  rated  until  the  produce  of  it  has 
heen  severed  from  the  land,  and  until  it  has  supplied  the  occupier  with  the 
means  of  payinff.  But  we  are  of  opinion  that  it  is  not  necessary  that  any  of 
the  profits  should  have  been  actually  reaped  or  taken  from  the  property  during 
the  period  for  which  the  rate  is  made ;  but  that  the  property  is  at  all  times 
rateable  according  to  the  improvement  in  its  value,  or  in  toe  rent  which  might 
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fairly  be  expected  from  it.  Instances  continaally  occur  in  which  the  occupier 
is  rated,  though  he  has  derived  no  profit  during  the  period  for  which  the  rate 
is  made.  A  new  tenant  upon  an  arable  farm  reaps  none  of  the  produce  till 
the  autumn  after  his  tenancy  commenced,  and  yet  he  must  pay  up  to  that  au- 
tumn according  to  the  rent  or  value  of  the  estate.  He  must  pay  before  band 
for  the  future  probable  produce.  His  farm  is  constantly  in  a  progressive  state 
towards  producing  profit ;  and  he  pays  for  that  progress.  So  underwoods  are 
annually  improving  in  value,  and  the  rales  the  occupier  pays  are  for  that  im- 
provement. This  may  possibly  be  hard  upon  tenants  for  life  ;  but  if  the  law 
have  thrown  this  burthen  upon  the  property,  they  take  it  with  that  burthen. 
We  think,  for  the  reasons  we  have  mentioned,  that  the  law  has  so  thrown  it; 
that  the  property  is  at  all  times  liable  to  be  rated  whenever  rates  are  made ; 
and  consequently,  that  the  order  of  sessions  ought  to  be  quashed,  and  the  rate 
confirmed. 


Robinson  v.  Lewis. 

10  East,  227.    July.  6, 1808. 


Where  notice  of  palling  down  and  rebailding  a  party-wall  wag  given  nnder  the  baildiog  act 
14  G.  8.  c.  78,  and  the  tenant  of  the  adjoining  bonae,  who  waa  under  covenant  to  repair, 
finding  it  necessary,  in  cooseqoence,  to  shore  op  his  bouse,  and  to  poll  down  and  replaoo 
the  wainscot  and  partitions  of  it,  instead  of  leaving  snch  expenses  to  be  incurred  and  paid 
by  the  owner  of  the  boose  giving  notice,  in  the  manner  prescribed  by  the  act,  and  aher- 
wards  paying  the  same  to  him  npon  demand,  employed  workmen  of  bis  own  to  do  those 
necessary  works,  and  paid  them  for  the  same :  held  that  be  conid  not  recover  over  against 
his  landlord  such  expenses  incorred  by  bis  own  orders,  and  paid  for  by  htm  in  the  first  in- 
stance; all  the  pownrs  and  antborities  given  by  the  act  in  respect  of  any  works  to  be  done, 
being  given  to  the  owner  of  the  hoase  intended  to  be  palled  down  and  rebuilt:  and  the  land 
lord  of  the  adjoining  bouse  beinc  only  liable  by  the  act  to  reimburse  bis  tenant  money 
paid  by  h\m  to  the  other  owner  for  sach  works  as  are  authorized  to  be  done  by  snch  other 
owner  in  respect  of  such  adjoining  bouse. 

THE  Plaintiff  declared  in  assumpsit  for  money  p»:d,  laid  out  and  expend- 
ed by  him  for  the  defendant's  use,  and  on  the  other  money  counts.  The  de- 
fendant pleaded  the  general  issue,  and  paid  76/.  2s.  into  court.  And  at  the 
trial  before  Lord  Ellwhoraugh,  C.  J.  at  the  sittings,  a  verdict  was  found  for 
the  plaintiff  for  194/.  14^.  2</.  beyond  the  money  paid  into  court,  subject  to  the 
opinion  of  the  Court  on  the  following  case.  The  plaintiff  wa^  tenant  to  the  de- 
fendant of  a  freehold  messuage  in  JLittJe  QueenStreet,  lAncotrCs  Inn  Fiddsytind 
held  the  same  by  lease  dated  the  19th  of  February  1781,  from  T.  Lewis,  father  of 
the  defendant,  to  one  J.  Savage^  for  31  years,  at  the  yearly  rent  of  36Z. :  in 
which  Savage  covenanted  to  repair  the  premises  during  the  term,  with  all  man- 
ner of  needful  and  necessary  reparations  and  amendments  whatsoever ;  (cas- 
ualties by  fire  only  excepted).  The  grantor  died  in  1803,  and  the  reversion  de- 
scended to  the  defendant.  And  Sanage  on  the  12th  of  February  1794,  assigned 
his  interest  to  the  plaintiff,  who  entered,  and  is  now  possessed  under  the  said 
lease.  On  the  2U\  of  June  1S04,  the  plaintiff  was  served  with  the  following  no- 
tice, on  behalf  of  the  occupier  of  the  adjoining  house,  which  was  in  a  ruinous 
state,  viz.  "  To  the  landlord  head  owner  or  occupier,  or  whom  else  it  may  con- 
cern, of  the  house  and  premises,  situate  and  being  No.  29,  Little  Queen  Street 
Lincoln's  Inn  Fields  ;  please  to  take  notice,  that  I  shall  sell  the  materials  of 
the  house  and  premises  No.  28,  &c.  on  the  25th  of  June  1804,  and  the  same 
will  be  begun  to  be  pulled  down  on  the  26th  of  June  1804:  therefore  you 
will  please  to  shore  up  or  otherwise  secure  your  premises,  that  no  damage 
may  ensue,  to  prevent  any  suit  at  law  or  in  equity.  Signed,  T.  Ellis  21st  of 
June  1804."  The  plaintiff  immediately  served  a  copy  thereof  on  the  defend- 
ant. The  adjoining  house  was  agreeable  to  such  notice  taken  down,  and  the 
party-wall  being  found  ruinous,  the  plaintiff  was  regularly  served  with  the 
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notices  required  under  the  act  14  Geo.  3.  s.  78.,  which  he  from  time  to  time 
communicated  to  the  defendant;  afid  no  notice  bein?  taken  thereof,  four  sur^ 
veyors  were  regularly  appointed  under  the  act,  and  the  party-wall  was  duly 
condemned  by  them  as  ruinous ;  and  they  certified  the  same  under  their  hands 
on  the  21st  of  March  1805 :  and  that  the  party-wall  ought  to  be  taken  down 
and  rebuilt.  And  this  certificate  was  filed  by  the  clerk  of  the  peace  for  the 
county  of  Middlesex  on  the  22d  of  March  1805.  The  piaintifT  was  regularly 
served  with  this  condemnation  on  the  date  of  it ;  and  on  the  same  day  sent  a 
copy  thereof  to  the  defendant  who  declined  to  take  any  part  in  the  business, 
conceiving  himself  not  liable  to  the  expence(a).  The  wall  was  in  conse- 
quence pulled  down  and  rebuilt  by  7.  Wilson^  the  then  proprietor  of  the  ad- 
joining house,  and  on  the  28lh  of  December  1805,  the  plaintiff  was  regularly 
served  with  the  following  estimate,  accompanied  with  a  demand  of  payment 
on  pain  of  legal  measures  to  enforce  it. 

Mr  Geo.  Bobinson,  Dr.  to  T.  Wilson. 

For  the  half  of  the  north  party-wall  and  chimneys  to  his  house  in  Lottie 

Queen  Street. 

5  rods,  75  feet,  reduced  brick,  at  lU.  £.73  17f.  2d. 
19  feet  run  plaintile  creasing,  at  3^.  0    4    9 

6  chimney  pots  and  plaintile  fiaunches,  7j.  6cf.  2    5    0 
19  double  loads  rubbish  carted  away,  5s.  6i.                                     5    4    6 

Paid  district  surveyor  his  fee  110 

£.  82  12  5 

Contra  Cr. 
4  rods  old  brick  work,  50f.  10    0    0 


£.72  12    5 

Measured,  November  1805.  Edw.  Mawley. 

The  plaintiff  paid  Wilson  70L9s.  6d.  to  which  the  bill  was  reduced  by  a 
surveyor,  and  also  6L  I2s.  6d,  for  the  surveyor's  charge ;  which  several  sums 
were  regularly  ascertained  in  pursuance  of  the  said  act,  and  which  money  the 
:?•  fendant  has  paid  into  court.  Upon  the  occasion  of  pulling  down  the  party- 
wall,  it  became  necessary  to  shore  up  the  plaintiff's  house,  and  to  pull  down, 
rebuild,  and  reinstate  some  of  the  wainscots  and  partitions  therein,  which 
were  done  by  the  direction  of  the  plaintiff,  and  not  by  Wilson  or  his  work- 
men :  and  the  plaintiff,  to  avoid  being  sued  by  the  workmen  he  had  so  em- 
ployed, paid  for  the  same  the  further  sum  of  194Z.  14r.  2^.,  beyond  what  is 
paid  into  court,'  which  were  reasonable  charges  of  so  shoring  up  the  house, 
and  pnllin';  c!  wn  and  reinstating  the  wainscots  and  partitions:  but  the  same 
was  never  submitted  to  the  surveyors  or  to  any  other,  nor  was  any  account 
thereof  ever  taken  by  the  builder  of  the  said  wall,  or  left  by  him  at  the  plain- 
tiff 's  or  defendants  house ;  but  the  same  were  before  this  action  was  com- 
menced communicated  by  the  plaintiff  to,  and  demanded  of  the  defendant, 
with  an  offer  to  have  them  examined,  but  the  defendant,  conceiving  himself 
not  liable,  declined  any  interference  in  the  business.  That  the  money  paid 
into  Court  is  the  amount  of  the  reduced  estimate  to  70Z.  9f.  6^.,  and  the  52. 
12f.  6(f.  the  surveyor's  charge,  and  the  verdict  is  found  for  the  194Z.  14;.  2d. 
the  extra  expences  above  mentioned.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  were  entitled  to  recover  the  1942.  4j.  2d.  the 
expences  so  paid  by  him  for  shoring  up  the  house  occupied  by  him,  and  pull- 
ing down  and  reinstating  the  wainscots  and  partitions.  If  he  were,  the  ver- 
dict was  to  stand  :  if  not  a  verdict  was  to  be  entered  for  the  defendant 

The  St.  14  6.  3.  c.  78.  s.  38.  provides,  that  every  owner  of  a  house  who 
shall  think  it  necessary  to  pull  down  and  rebuild  any  party- wall,  in  case  the 

(a)  Th«  defendant,  it  wu  nid,  Wu  a  middleman,  whoae  term  bad  not  many  yean  to  mn. 
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owner  of  the  adjoining  house  will  not  agree  touching  the  same,  shall  give  3 
months  notice  in  writing  to  the  owner  if  known,  or  otherwise  to  the  occupier 
of  such  adjoining  house,  of  such  his  intentidn,  hy  delivering  a  copy  of  such 
notice,  6cc,  (in  which  notice  is  given  of  the  Intention  of  having  the  party-wall 
surveyed,  naming  his  surveyors,  and  the  time  of  attendance,  and  requiring 
the  other  owner  to  appoint  two  other  surveyors  to  meet  them  at  the  appoint- 
ed time  and  place  to  certify  the  state  and  condition  of  the  party-wall,  &c.) : 
and  that  every  such  owiier  or  occupier  of  the  adjoining  house  shall  appoint 
two  surveyors  to  meet  the  other  surveyors  to  view  and  certify,  &c. ;  or 
in  deCeiuU  of  such  nomination,  the  party  giving  the  notice  shail  name  two 
other  surveyors  to  meet  those  named  in  the  notice,  who  are  to  meet,  view, 
and  certify  the  «ame  to  the  justices  at  the  quarter  sessions,  Sec.  And  if 
the  majority  of  the  surveyors  certify  that  the  party-wall  ought  to  be  repair- 
ed or  pulled  down,  a  copy  of  their  certificate  is  to  be  delivered  to  the  owner 
or  occupier  of  the  adjoining  house,  and  filed  with  the  clerk  of  the  peace  ;  and 
'an  appeal  is  given  to  such  owner,  &c.  And  if  there  be  no  appeal,  or  the  cer- 
tificate be  confirmed  on  appeal,  the  party  giving  the  notice  may,  in  14  days 
after  delivering  a  copy  of  such  certificate  as  therein  mentioned,  pull  down 
and  rebuild  the  party-wall,  and  enter  the  adjoining  house,  and  remove  the  wain- 
scot, furniture,  &c,,  and  shore  up  the  house,  and  rebuild  the  party- wall,  &c. 
And  section  41  directs  howthe  expences  of  the  party  so  rebuilding  are  to  be  reim- 
bursed by  the  owner  of  the  adjoining  house :  and  particularly,  that  the  owner 
or  occupier  of  the  adjoining  house  shall,  together  with  a  proportional  part  of 
the  expence  of  buikiing  the  party-wall,  *'  also  pay  a  proportional  part  of  all 
"  other  expences  which  shall  be  necessary  tp  the  pulling  down  the  old  party>- 
"  wall,  &:c.;  and  the  whole  of  all  the  reasonable  expences  of  shoring  up  such 
'*  adjoining  house,  and  of  removing  any  goods,  farniture,  or  other  things,  and 
<*  of  pulling  down  any  wainscot  or  partition,  and  also  all  costs,  if  any,  awarded 
«»  by  the  sessions,  &c.'*  It  then  directs,  that  within  ten  days,  &c.  after  such 
party-wait  shall  be  so  built,  such  first  builder  shall  leave  at  such  adjoining 
jiouse  a  true  account  in  writing  of  so  much  thereof  for  which  the  owner  of 
such  adjoining  house  shall  be  liable  to  pay,  and  also  an  account  of  such  other 
expences  and  costs;  "  whereupon  it  shall  be  lawful  for  the  tenant  or  occupier 
**  of  such  adjoining  building  to  pay  such  proportional  part  as  aforesaid  to  such 
**  first  builder,  and  also  for  shoreing  such  adjoining  building,  and  for  all  such 
•*  other  expences  as  are  herein  before  directed  to  be  paid  by  the  owner  of  such. 
**  adjoining  l)uilding,  and  to  deduct  the  same  out  of  his  rent,  &c.,  until  he  shall 
"  be  reimbursed.**  And  if  the  expences  be  not  paid  within  21  days  after 
demand,  a  remedy  is  given  against  the  owner  by  action  of  debt,  or  on 
the  case. 

The  case  was  argued  in  last  Michaelmas  term,  by  Holroyd  for  the  plaintiff, 
and  Wigley  for  the  defendant ;  when  it  was  insisted  for  the  defendant,  that  the 
tenant,  being  bound  by  his  covenant  to  make  all  repairs,  could  recover  nothing 
against  his  landlord,  except  that  which  he  had  been  compelled  to  pay  under 
the  express  provisions  of  the  act  above  mentioned ;  and  that  the  course  there 
pointed  out  not  having  been  pursued'here,  but  the  plaintiff  having  voluntarily 
incurred  the  expenses  sought  to  be  recovered,  he  had  no  remedy  over  against 
his  landlord. 

On  the  other  hand,  it  was  contended  for  the  plaintiff,  thAt  as  he  would  have 
been  protected  by  the  act  in  paying  to  the  first  builder  the  expences  of  shoreing 
up  and  pulling  down  and  reinstating  the  wainscot  and  partiiions,  which  are 
found  to  have  been  necessarily  incurred,  if  the  same  had  been  first  paid,  and 
afterwards  demanded,  by  sucn  first  builder  of  him,  the  tenant;  it  could  not 
make  any  difference  as  to  his  remedy  over  against  his  landlord,  that  be  had 
paid  these  expences  himself  in  the  first  instance.  That  the  inconvenience  to 
a  lessee  would  be  very  great  if  he  were  ol)liged  to  entrust  the  workmen  em- 
ployed by  the  owner  of  the  next  house,  to  enter  his  premises  and  remove  all 

Vol.  V.  46 
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his  furniture  and  slock  in  trado,  instead  of  having  it  done  hy  persons  employ* 
ed  by  himself,  when  the  necessity  of  doing  it  at  all  was  imposed  upon  him  by 
the  regulations  of  the  act.  Tiiat  the  act  only  meant  to  give  the  power  of  do- 
ing these  things  to  the  owner  of  the  house  meant  to  be  repaired,  where  the 
owner  or  tenant  of  the  adjoining  house  would  not  take  it  upon  himself.  Tha!^ 
all  the  expenses  necessarily  attendant  upon  the  pulling  down  and  replacing  the 
party  wall,  such  as  the  removing  and  replacing  of  the  wainscot  and  partitions, 
were  also  intended  to  be  thrown  on  the  landlord.  As  in  Hide  v.  Cogan  and 
others,  Dougl.  699,  the  hundred  was  held  liable  for  furniture  destroyed  by 
rioters  in  pulling  down  a  house,  as  well  as  for  the  damage  done  td  the  house 
itself,  though  the  latter  only  is  named  in  the  statute  1  G.  1,  st.  2,  c.  5,  s.  6. 
And  upon  the  construction  of  the  building  act,  the  cases  of  Southall  v:  Lead- 
beater,  3  Term  Rep.  458,  Beardmore  v.  Fox,  8  Term  Rep.  214,  Barrett  v.  The 
Duke  of  Bedford,  Id.  602,  and  Songster  v.  Birkhead,  1  Bos.  &  Pull.  303,  were 
referred  to :  and  it  was  insisted,  upon  the  authority  of  the  latter,  that  the  ope- 
ration of  the  statute  was  not  varied  by  a  covenant  for  repairs  on  the  part  of 
the  tenant.     The  case  stood  over  for  consideration  till  this  term,  when 

Lord  Ellenborough,  C.  J.  delivered  judgment.  The  money  sought  to  be 
recovered  in  this  action  is  the  expence  of  shoring  up  the  plaintiff's  house, 
which  work  was  done  by  a  workmaq  employed  by  the  plaintiff  for  that  pur- 
pose,*and  the  money  paid  by  the  plaintiff  to  such  workman.  This  is  an  ex- 
pence  which  properly  belonged  to  the  plaintiff,  except  so  far  as  the  stat.  14  G- 
3,  c.  78,  has  shifted  the  burden  ;  because  the  plaintiff  was  tenant  under  cove- 
nant by  the  tertps  of  his  lease  to  repair,  uphold  and  support  the  demised  prem- 
ises :  and  the  defendant,  the  landlord,  is  no  further  or  other^vise  liable  to  this 
expence  than  as  the  act  of  parliament  has  made  him  so :  the  rule  and  manner 
of  his  liability  must  therefore  be  found  in  the  act.  Now  the  act  empowers  the 
person  at  whose  expence  a  party-wall  is  rebuilt,  in  other  words  the  owner  of 
the  house  adjoined  to  his,  pursuing  the  directions,  ^nd  giving  the x notices, 
pointed,  out  therein,  to  shore  up  the  house  and  build  the  party-wall ;  and  after 
the  expence  has  been  ascertained  by  surveyors  in  the  manner  pointed  out  by 
the  act,  to  leave  a  true  account  141  writing  at  the  adjoining  house  :  whereupon 
the  act  directs  that  it  shall  be  lawful  for  the  tenant  or  occupier  of  the  adjoining 
building  or  ground  to  pay  one  third,  or  such  proportional  part  of  building  the 
wall  as  aforesaid,  and  also  for  shoring  and  sdpporting  such  adjoining  building, 
and  such  other  expences  as  are  directed  to  be  paid  by  the  owner,  ana  to  deduct 
the  same  out  of  the  rent  which  shall  become  due  from  him  to  such  owner  un- 
der whom  he  holds  the  same,  until  he  shall  be  reimbursed ;  and  in  case  the 
same  be  not  paid  within  21  days  next  after  demand  thereof,  then  that  the  same 
may  be  recovered  with  full  costs  of  suit  of  such  owner,  hj  action  of  debt  or 
on  the  case.  All  the  powers  and  authorities  given  by  this  act,  in  respect  to 
any  works  to  be  bone,  are  given  to  the  owner  of  the  house  intended  to  be  pull- 
ed down  and  rebuilt,  and  the  money  is  to  be  paid  by  him ;  and  it  is  only  in 
the  event  of  the  money  for  doing  such  works  having  been  paid  to  him  by  the 
tenant,  that  such  tenant  can  reimburse  himself  as  against  his  landlord.  This 
being  therefore  an  expense  incurred  by  the  tenant  by  his  own  act,  and  not  in 
pursuance  of  the  provisions  of  the  statute,  cannot  be  recovered  against  the  de- 
fendant his  landlord. 

His  Lordship  added,  that  Mr.  Justice  Lawrence,  who  sat  in  this  Court  when 
the  cas^e  was  argued,  concurred  in  this  opinion. 

Postea  to  the  defendant. 
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The  King  t;.  Lucas  and  Another. 

10  Eaft,  286.    Joly  6.  1808. 

Ooe  who  has  a  prima  faeu  title  to  a  eopjhold  ii  entitled  to  inapeet  the  ceort-rolla,  and  take 
copies  of  them,  so  far  aa  relates  to  the  copjrhold  claimed,  though  no  caose  be  depending 
for  it  at  the  time.  ' 

DAMPIER  obtained  a  rule  calling  upon  the  lord  and  the  steward  of  the 
several  manors  of  Filby  in  Norfolk  to  shew  cause  why  a  fnandamus  should 
not  issue,  commanding  them  to  permit  Mr.  Searle,  who  claimed  certain  copy- 
hold  lands  within  these  manors,  to  inspect  the  iCourt  rolls,  and  to  take  copies 
there4>f.  This  was  obtained  upon  an  affidavit  setting  forth  Mr.  StarU'k  claim 
as  grandson  and  heir  at  law  of  the  copyholder  last  seised,  who  died  in  1774, 
having  first  devised  certain  estates  for  life  and  in  tail,  which  were  spent,  with 
remainder  to  his  daughter  Mary  in  fee,  whose  eldest  son  the  present  claimant 
was :  and  which  affidavit  also  stated,  that  application  had  been  made  to  the 
lord  and  his  steward  for  leave  to  make  the  required  inspection,  which  they 
had  refused. 

Park  shewed  cause  on  behalf  of  the  lord,  whose  father  had  purchased  the 
premises,  of  which  he  had  been  in  possession  for  some  years,  and  objected  to 
the  right  of  the  claimant  to  inspect  the  rolls,  there  being  no  cause  depending 
in  which  the  title  was  involved :  for  which  he  cited  The  King  v.  AUgood,  7 
Term  Rep.  746,  where  a  simikr  application  was  denied  on  that  ground. 

Lord  Ellenborough,  C.  J.  I»do  not  know  why  there  should  be  any  cause 
depending  in  order  to  found  an  application  of  this  sort.  This  is  not  the  im« 
pertinent  intrusion  of  a  stranger ;  but  the  application  of  one  who  is  clearly 
entitled  to  the  copyhold,  unless  there  be  some  conveyance  of  it  by  those  un- 
der whom  he  claims:  he  may  therefore  well  require  to  see  whether  there  ap- 
pears upon  the  rolls  to  be  any  such  conveyance. 

The  Court  thereupou  made  the  rule  absolute,  so  far  as  related  to  the  copy- 
hold lands  claimed. 


Blewitt  t;.  Marsden. 

10  East,  287.    July  6, 1808. 


Where  a  aham  plea  was  pleaded  of  judgments  recovered  in  the  court  of  Piepoudrt  in  Bar» 
tholomMw  Fair,  in  terms  palpably  fictitioas  and  oot  of  the  regaiar  coarse,  the  ooart  repro- 
bated the  practice,  and  safTered  the  plaintiff  to  sign  ioterlocotory  judgment  as  for  want  of 
plea,  and  made  the  defendant's  attorney  pay  all  the  costs  occasioned  by  the  plea,  and  the 
cost!  of  the  rale  for  correcting  the  proceodiogi. 

TO  an  action  against  the  acceptor  of  a  bill  of  exchange  the  defendant 
pleaded  a  sham  plea  of  judgments  recovered  in  the  Court  of  Piepoudre  in 
Bartholomew  fair,  which  were  framed  in  terms  obviously  denoting  fictitious 
proceedings;  and  Park  for  the  plaintifi*,  in  consequence,  applied  for  a  rule  to 
shew  cause  why  the  plaintifi*  should  not  be  at  liberty  to  sign  interlocutory 
judgment  in  this  case  as  for  want  of  a  plea,  (treating  it  as  a  nullity  ;  it  being 
palpably,  and  upon  the  face  of  it,  a  sham  plea,)  and  why  the  defendant's  at- 
torney should  not  pay  the  costs  occasioned  by  the  plea,  and  of  this  motio  i. 
And  on  cause  shewn  by  the  AUorney-geneaal^  he  did  not  attempt  to  justi  \' 
what  had  been  done,  but  endeavored  to  excuse  the  pleader  and  the  defendant's 
attorney,  upon  the  ground  of  their  having  been  misled  by  an  improper  prac 
tice  which  had  crept  in,  of  putting  such  sham  pleas  upon  the  files  .of  the 
Court.  He  observed,  that*it  might  be  difficult  to  prevent  altogether  the  prac- 
tice of  putting  in  sham  pleas  of  judgments  recovered  in  the  usual  form  ;  and 
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he  would  not  discuss  the  different  merits  of  the  respective  forms  of  pleading 
them. 

The  Court  said,  that  there  might  he  occasions  where  they  would  pot  enter 
into  any  question  as  to  the  truth  of  a  pliea  of  judgment  recoTered,  pleaded  in 
the  usual  form,  upon  motion,  hut  await  the  time  for  producing  the  roll  when 
such  a  plea  would  be  regularly  disproved  ;  hut  they  expressed  great  indigna- 
tion against  the  abt^se  which  had  grown  up  of  late,  and  was  continually 
increasing,  of  loading  and  degrading  the  rolls  of  the  Court  with  sham  pleas 
of  this  nonsensical  nature,  making  them  the  vehicles  of  indecorous  jesting ; 
hy  which  it  sometimes  happened^  that  the  time  of  the  Court,  which  ought  to 
he  better  employed,  and  was  sufficiently  engaged  with  the  real  business  of  the 
suitors,  was  taken  up  in  futile  investigations  of  nice  points  which  might  arise 
on  demurrer  to  such  sham  pleas.  And  therefore,  in  order  effectually  to  put  a 
stojp  to  the  practice  in  future,  they  made  the  rules  absolute  in  this  and  several 
other  causes  wherein  the  same  form  of  plea  had  been  filed(l). 


MEMORANDA. 


Mr.  Serjeant  Heywood  was  made  a  Wdch  Judge  in  March^  1807.  And  in 
Hilary  term  last,  John  Balguy,  Esq.  of  the  Middle  Temple,  received  a  siroi* 
lar  appointment.  And  in  the  course  of  the  long  Vacation,  after  this  term, 
Nathaniel  Goodwin  Clarke,  Esq.  of  IaticoItCs  Inn,  was  appointed  one  of  his 
Majesty's  counsel  learned  in  the  law,  and  took  his  seat  within  the  bar  in  the 
ensuing  term. 
' ♦ 

(1)  Vide  Pierce  v.  Blake,  2  Salk.  616.     Solomons  ▼.  Lyon,  1  Eaat,  872.    1  Chitty  on 
Pleading  606.    Mrden  ^  ah  v.  Rice  ^al.,l  Camee,  498. 
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John  Lane  and  Anna  Louisa  his  Wife,  and  Elizabeth  Ho- 
worth,  Widow  v.  Wajter  Wilkins,  Henry  Allen,  Tho- 
mas Davies,  Morgan  Walters,  Clerk,  and  Iterances  his 
Wife,  Richard  Norman,  and  Mary- Ann  his  Wife,  Jane 
Howorth  Graham,  an  Infant,  (by  Guardian,)  and  Wil- 
liam Howorth  Davies,  an  Infant,  (by  Guardian.) 

10  East,  241.  .  Nov.  7,  1808. 

'^.,  having  noisaoe,  and  being  tenant  in  tail  under  the  will  of  Dr.  O.,  with  remainder  to  B. 
and  C,  for  life,  remainder  to  the  heirs  of  their  bodies  for  snch  eitatea  and  in  inch  prupor- 
tiona  aa  they;  or  the  anrvivor,  ihoold  appoint,  and  in  defanlt  of  anch  appointment,  remain- 
der to  the  heira  of  the  body  of  B.,  with  remainden  over  ;  made  hia  will,  whereby  afler  de- 
viaing  certain  estates  to  trastees  to  sell  and  apply  the  pnrchase-money  amongst  different  re- 
latione, and  directing  them  to  sell  all  other  his  real  estates,  and  apply  the  money  to  some 
of  those  relationa  ;  he  gave  5/.  a  piece  to  C  («»ho  survived  B.  and  to  D.  the  only  cl^ld  of 
B,  and  C,  **  in  conaideration  of  the  ample  provision  made  for  **  them  after  my  decease  by 
Dr.  G.  who  has  by  his  will  deVised  to  them  certain  estates  in  12.,  now  in  my  possession, 
which,  thoogh  I  codld  now  legally  dispose  of,  I  mean  fally  to  eonflrm  to  them,  according 
to  the  intent  of  the  said  will."  After  thia  A.  snfTered  a  recoverv,  and  declared  the  oses  to 
himself  for  \iC<^,  remainder  to  snch  persons  and  for  soch  nses  aa  be  by  deed,  will,  or  codicil, 
to  be  properly  attested,  aboold  appoint :  and  for  defanlt  of  anch  appointment,  to  C  for  life, 
remainder  to  D,  for  life,  with  remainder  over  in  fee.  After  this  he  made  a  codicil,  doly 
ezecnled,  whereby' he  confirmed  his  said  will  in  all  respects  not  thereby  altered;  and  after 
making  some  alterations  in  respect  of  other  property,  he  deelared  such  codicil  to  be  part  uf 
his  said  will. 

Held  that  C.  and  D.  took  nothing  under  the  will  and  codicil  of  jS.  in  the  property  which  had 
belonged  to  Dr.  G. ;  for  it  did  not  appear  that  Jl.  intended  by  his  will  to  devise  the  proper-, 
ty  in  question,  bnt .rather  to  let  it  pjass  as  it  waa  deviated  bv  the  will  of  Dr.  6. :  and  his 
con6rmation  of  hia  will  by  his  codicil  eoold  not  carry  it  further. 

But  even  if  he  had  intended  to  exercise  a  devising  power  by  the  will,  aecording  to  the  es- 
tates carved  out  bv  Dr.  G.'t  will  for  C  and  27.,  yet  he  afterwards  altered  that  intent,  and 
took  a  new  estate  m  the  premises  by  suffering  a  recovery  :  the  uses  of  which  were  different 
from  those  of  Dr.  G.'s  will;  reserving  to  himself  the  power  of  appointment  by  deed,  will, 
or  codicil :  and  when  he  executed  a  codicil'  afterwards,  confirming  his  will  in  all  respects, 
except  where  altered  or  revoked  by  hia  codicil,  and  then  making  specific  alteratrana  aa  to 
other  parts  of  his  property,  without  reference  to  his  power  or  to  the  property  in  question  ; 
(though  such  reference  be  not  essentially  necessary  to  the  execution  of  a  power,  if  it  plain- 
ly appear  thbt  the  party  meant  to  execute  it)  nothing  appeared  to  shew  that  he  meant  to 
toecute  the  power  by  bis  codicil  confirming  his  will  gienerally,  supposing  it  could  take 
effect  through  the  medium  of  such  a  will. 

THE  Lord  Chancellor  sent  this  case  for  the  opinion  of  ttie  Judges  of  this 
Court. 
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On  the  26th  or  November  1773,  the  Rev.  Dr.  GrigUhs,  being  seised  in  fee 
of  messuages  and  lands  in  Radnorshire^  by  his  will  duly  executed  and  attest- 
ed, deTised  the  same  to  trustees  for  500  years  upon  the  trusts  therein  men- 
tioned ;  and  subject  thereto  he  devised  the  said  estates  to  his  cousin  Jt^n  Ho- 
worth  for  life :  and  after  his  decease  to  the  heirs  of  the  body  of  John  Ho' 
worth ;  and  for  default  of  such  issue,  then  subject  as  aforesaid,  to  Eduutrd 
Howorthy  and  his  wife,  the  plaintiff  Elizabeth  noioorth,  whose  maiden  name 
was  Lane,  for  their  lives^and  the  life  of  the  sanrivor ;  and  after  their  deceases, 
subject  as  aforesaid,  to  the  use  of  the  heirs  of  the  body  of  Ed.  Howorth  and 
his  wife,  for  such  estates,  and  in  such  parts,  shares,  and  proportions,  and 
subject  to  such  charges  and  limitations,  as  Ed,  Howorth  and  his  wife,  by  deed 
or  writing,  duly  executed  in  the  presence  of  three  witnesses,  should  ap- 
point; and  in  default  thereof,  as  the  survivor  of  them  (Edw.  Howorth  and 
his  wife)  by  will  or  any  other  deed  or  writing,  to  be  in  like  manner  du* 
ly  attested,  should  appoint ;  and  in  default  of  such  appointment,  to  the  use 
of  the  heirs  of  the  body  of  Edw,  Howorth ;  and  for  default  of  such  issue, 
to  the  right  heirs  of  Edw,  Howorth,  Dr.  Griffiths  died  in  1774 ;  on  whose 
death  the  devisee,  John  Hotoorth,  entered  upon  the  devised  premises,  and  con- 
tinued seised  thereof  until  his  death.  The  devisee,  Edw,  Howorth^  died  in 
the  lifetime  of  John  Howorth,  and  without  having  joined  with  his  wife  in 
making  any  appointment  pursuant  to  the  will  of  Dr.  Griffiths  ;  leaving  the 
plaintiS*,  Elizabeth,  his  widow,  and  four  children  by  her,  viz.  Edward,  Doug- 
loM,  and  Emma,  (all  since  deceased  without  issue),  and  the  plaintiff  Anne 
Lffuisa  Lane.  On  the  19th  of  November  1800,  after  the  death  o(  Edw.  Ho- 
worth, and  his  first  three  named  children,  John  Howotrth  made  his  will,  duly 
executed  and  attested,  beginning,  "  This  the  last  will  of  me  John  Howorth,  of 
"  Hay,'*  &c.  and  he  thereby  devised  to  W.  Wilkins  and  H.  Allen,  and  to  the 
survivor  and  his  heirs,  his  messuage,  farm,  and  lands,  &c.  called  Lumpaderyy 
in  the  parish  of  Lowes  in, the  county  of  Radnor  ;  and  also  his  dwellinghouse 
in  Hay,  Sec.  (describing  particular  parcels)  habendum  to  the  trustees  in  trust* 
after  his  decease,  to  sell  and  dispose  of  the  premises,  and  lay  out  the  purchase 
money,  viz.  the  first  10Q\jL  of  it,  in  real  or  government  security,  and  apply 
the  interest  half-yearly  for  the  use  and  benefit  of  his  sister  Finances  Davies,  dur- 
ing her  life,  and  in  the  meantime  out  of  the  rents  and  profits  of  the  devised  es- 
tates, (which  he  charged  with  the  same)  to  pavhis  sister  20Z.  half-yearly,  &c. 
and  he  directed  the  remainder  of  the  rents  and  profits  to  be  divided  and  paid 
by  his  trustees  amonnt  his  nephew,  Tho,  Davies,  and  his  nieces  Prances 
the  wife  of  the  Rev.  Morgan  Walters,  and  Mary  Ann  the  wife  of  Captain  Rich- 
ard Norman,  l«4th  to  each,  and  the  other  fourth  to  his  nephew  Wm.  Davies  and 
Mary  his  wife,  and  their  children,  in  such  manner  as  the  trustees  should  think 
proper.  And  as  to  the  surplus  sale-money  above  the  1000/.  to  be  laid  out  for 
the  benefit  of  some  of  the  above-named  and  certain  other  of  his  relations,  in 
certain  proportions  and  for  such  interests,  as  were  therein  particularly  specifi- 
ed. And  then  reciting  that  he  had  contracted  with  certain  persons  for  the  pur- 
chase of  three  dwelling-houses  in  the  town  of  Hay,  with  an  orchard,  &c,  and 
was  to  complete  the  same  on  the  2d  of  February  next,  on  having  a  good  title 
made  thereto ;  he  willed  that  in  case  the  purchase  should  be  completed  during 
liislife,  the  premises  so  contracted  for  should  be  sold  by  his  trustees;  and  he 
thereby  directed  them  to  sell  and  dispose  of  the  same  and  all  other  his  real  ef- 
4ates,  in  such  manner  and  at  such  time  as  he  had  therein  before  directed  for 
<die  sale  of  his  estates  mentioned  in  the  former  part  of  his  will,  and  to  pay  and 
apply  the  money  arising  from  the  sale  thereof  to  and  amongst  his  said  several 
fiephew^  and  nieces,  (children  of  his  sister  Frances  Davies),  in  such  proportions 
and  in  such  manner  to  all  intents  and  purposes  as  he  had  therein  before  di- 
rected in  respect  of  the  money  to  arise  from  the  sale  of  the  premises  first  there- 
in devised.  And  as  to  his  personal  estate,  after  payment  of  his  debts  and  fu- 
neral expences,  he  bequeathed  as  follows,  viz.  "  I  give  to  the  widow  of  my 
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late  brother  Edw.  HowortK  and  to  her.  daughter  Mrs.  Louiia  Lane  61.  each : 
**  and  I  give  them  these  srnaU  turns  only,  in  consideration  of  the  ample  provi" 
"  sion  made  for  them  after  my  decease  by  the  late  Dr.  Thomas  Griffiths,  who 
*'  has  by  his  wtU  devised  to  them  certain  estates  in  the  county  of  Radnor,  now 
'*  in  my  possession,  and,  which,  though  I  could  now  legally  dispose  of  I  mean 
**fully  to  confirm  to  them  according  to  the  intent  of  the  said  wiiV^  He  then 
gave  to  his  niece,  Frances  Walters,  all  his  silver  plate  and  plated  goods,  and 
to  his  god-son  jP.  Allen,  son  of  the  said  Henry  AUeny.  61, ;  and  the  rest  and 
residue  thereof  he  gave  and  bequeathed  to  the  said  W,  Wilkim  and  H.  AUen^ 
and  the  survivor  of  them,  his  executors,  &c.  in  trust  to  be  applied  \>y  them  in 
like  manner  as  he  had  before  directed  as  to  the  produce  of  his  real  estates 
when  sold,  and  to  go  in  aid  thereof ;  appointing  the  said  W,  Wilkins  and  IL 
Allen  his  executors.  And  the  will  ended  thus :  "  In  witness  whereof  I  have 
**  to  this  my  last  will  and  testament  set  my  band  and  seal  the  I9th  day  of 
**  November  1800.  John  Houforth,  (L.  S.)"  (with  the  signature  and  attestation 
of  the  subscribing  witnesses.) 

By  indentures  of  lease  and  release  of  the  20th  and  21st  of  March  1801,  be- 
tween John  Howorth  of  the  first  part,  Henry  Alien  of  the  second,  and  Walter 
Wilkins  of  the  third  part ;  John  Howorth  conveyed  and  released  the  premises 
80  devised  by  the  will  of  Dr.  Griffiths  to  the  defendant  H  AUen  and  nis  heirs, 
to  enable  him  to  become  tenant  to  the  praecipe,  in  order  that  a  common  recov* 
ery  might  be  suffered  thereof,  which  should  enure  to  the  use  of  himself  (John 
Howorth)  for  life,  with  remainder  to  the  use  of  such  persons  and  for  such  uses, 
intents,  and  purposes,  as  he,  by  any  deed,  or  by  his  last  will  in  writing,  or  by 
any  codicil  thereto,  to  be  properly  attested,  should  limit,  appoint,  give,  grant, 
or  dispose  of  the  same ;  and  for  want  of  such  limitation,  appointment,  lu.  or 
disposition,  to  the  use  of  Elizabeth  Howorth  for  life,  subject  to  impeachtnent 
of  waste,  with  remainder  to  the  use  of  the  plain  tifis,  John  Lane  and  Anna 
Louisa  his  wife,  for  their  lives  and  the  life  of  the  survivor,  with  remainder  to 
the  use  of  Wl  Davies,  Thomas  Davies,  Frances  Walters,  the  wife  of  the  Rev. 
Morgan  Walters,  and  Mary  Ann  Norman,  the  wife  of  Rh^hard  NorT.zii,  all 
therein  named,  as  tenants  in  common  in  foe.  lu  p^iSuance  of  these  deeds  a 
common  recovery  of  the  premises  was  duly  suffered  in  the  Court  of  Great 
Sessions  of  the  county  of  nadnor  at  the  then  Spring  Sessions ;  by  the  record 
whereof  it  appears  that  the'  Great  Sessions  commenced  on  Mrmday,  the  23  of 
March  1801,  and  that  the  writ  of  seisin  was  sued  out  returnabe  on  Friday  the 
27th  of  the  same  pionth,  and  that  the  sheriff  returned  the  writ  accordingly ; 
having  by  virtue  of  the  same  writ  caused  seisin  to  be  delivered  to  Walter 
Wilkins  on  Thursday  the  26  of  the  same  month. 

John  Howorth,  on  the  25  of  the  same  month  of  March  1801  made  and  pub- 
lished the  following  codicil  to  his  will,  duly  executed  and  attested  ;  **  A  cod- 
**  icil  to  be  added  to,  deemed  and  taken,  as  and  for  part  of  the  last  will  of  me 
"  John  Howorth,  of  Hay,  &c.  dated  in  November  last  past.  In  the  first  place,  I 
**  confirm  my  said  last  will  in  all  respects,  except  where  the  same  shall  be  al- 
*•  tered  or  revoked  by  this  codicil.  Item,  I  give  to  Wm,  Prosser,  son  of  Wm, 
*<  and  EUz,  Prosser,  of  Hay,  &c.  all  that  messuage,  6cc,  wherein  Wm.  Prosser^ 
'<  the  elder,  doth  now  dwell,  &c.  to  hold  to  the  said  Wm.  Prosser,  the  younfifer, 
**  his  heirs,  &c.  Item,  I  give  unto  Frances,  wife  of  Morgan  Walters,  of  Hay, 
<*  dec.  her  heirs  and  assigns,  all  my  household  furniture,  plate,  &;c.  for  her 
"  sole  use,  &c.  In  witness  whereof  1  the  said  John  Howorth  have  to  this  cod- 
"  icil,  which  I  declare  part  of  my  said  will,  set  my  hand  and  seal,  this  25  of 
"  March  1801.'.'  The  testator,  John  Howorth,  at  the  time  of  making  the  cod- 
icil, had  no  real  estates  except  the  estates  mentioned  in  his  will.  When  John 
Howorth  suffered  the  recovery,  and  made  his  said  codicil,  the  plaintiff?,  John 
Lane  and  his  wife,  had  been  married  several  years  without  having  had  issue. 
John  Howorth  died  on  the  29th  of  March  1801 ;  and  thereupon  the  plaintiff 
Eliz.  Howorth,  entered  on  the  premises,  and  soon  afterwards  executed  a  deed 
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of  appointment,  comformable  to  the  will  of  Dr.  Griffiths^  and  thereby  limited  the 

E remises,  after  her  own  decease,  to  the  plaintiff  Anne  Louisa  Lane,  and  the 
eirs  of  her  body ;  and  the  plaiatifls,  having  suffered  a  recovery  of  the  premi- 
sea,  exhibited  their  bill  in  Chancery  against  the  defendants,  praying  among 
other  things,  to  have  the  title  deeds  of  the  premises  delivered  up  to  them. 
And,  on  the  8th  of  May  1807,  the  Lord  Chancellor  ordered  this  case  to  be 
stated,  and  the  following  question  to  be  put  for  the  opinion  of  the  Court,  viz. 
Whether  the  plaintiffs  took  any  and  what  estate  in  the  premises  under  the 
w  11  and  codicil  of  John  Howorth  ? 

The  case  was  first  argued  in  last  Michaemcu  term,  and  again  in  last  Trinity 
term :  the  Court  having  directed  it  to  stand  over,  upon  an  intimation  that  cer- 
tain parts  of  the  will  which  were  not  stated  in  the  case  as  directed  by  the 
Lord  Chancellor  to  be  sent  for  the  opinion  of  this  Court,  had  been  afterwards 
added  by  consent  of  parties  ;  until  it  was  ascertained  that  his  Lordship,  upon 
such  new  statement  of  facts,  entertained  any  doubt  on  which  he  was  desir- 
ous of  having  the  advice  of  this  Court.  And  Lord  ELlenborougk,  C.  J.  said, 
that  the  Court  did  not  sit  to  answer  cases  which  the  parties  themselves  chose 
to  bring  before  them  in  this  form  for  their  opinion.  And  that  very  recently 
the  Court  of  Common  Pleas  had  refused  to  hear  a  case  argued  before  them 
which  had  been  sent  there  by  agreement  between  the  parties  concerned,  with- 
out the  desire  of  the  Lord  Chancellor. 

Abbott  J  ior  the  plaintiffs,  contended  that  the  plaintiffs  took  under  the  will 
and  codicil  of  John  Howorth  such  estates  as  they  would  have  taken  under 
the  will  of  Dr.  Tho,  Griffiths,  if  /.  Howorth  had  not  suffered  a  recovery  ; 
VIZ.  that  the  plaintiflf  Elizabeth  Howorth  took  an  estate  for  life,  with  a  power 
of  appointing  to  the  plaintiff  ilnTia  Louisa  Lane,  or  in  default  of  appointment, 
that  A.  L.  Lane  took  in  tail.  Then,  after  observing  upon  the  dates  of  the 
several  facts  and  proceedings  relating  to  or  affected  by  the  recovery  ;  as  that 
the  will  of  /.  Howorth  was  of  the  19th  of  November  ISOO ;  the  Jeeds  to  lead 
the  uses  of  the  recovery,  of  the  20th  and  21st  of  March  1801 ;  the  codicil,  of 
the  25th  of  the  same  month ;  that  the  Great  Sessions,  in  which  the  recovery 
was  suffered,  commenced  on  the  23d  of  the  same  March,  that  the  writ  of  sei- 
sin was  returnable  on  the  27th,  and  the  sheriff's  return  that  he  had  caused 
scisinto.be  delivered  on  the  26th;  (which  day  was  not  material(a)  ;)  on 
which  facts  the  recovery  must  be  taken  to  be  as  of  the  first  day  of  the  Great 
Sessions,  according  to  Shelley^s  case,  1  Rep.  93,  and  therefore  prior  to  the  co- 
dicil :  though  he  observed  that  the  case  should  have  stated  the  first  process, 
which  was  the  writ  of  qiiod  ei  deforciat,  before  the  codicil :)  he  argued  the 
case.  First,  as  if  the  recovery  had  been  suffered  by  John  Howorth,  without 
any  declaration  of  its  uses;  so  as  to  have  given  him  the  fee.  Then  the  case 
would  have  stood'  thus — The  testator,  John  Howorth,  having  obtained, 
through  the  bounty  of  Dr.  Griffiths,  such  an  estate  as  enabled  him  to  obtain 
complete  dominion  over  it  by  suflr<?ring  a  recovery,  which,  if  he  had  r^ot  suf- 
fered, the  plaintifis  would  take  the  estate  ;  being  by  such  recovery  seised  in 
fee,  makes  his  will,  whereby,  after  making  provision  for  several  other  rela- 
tions, he  gives  to  the  plaintiffs,  Elizabeth  and  Anna  Louisa,  only  5Z.  each ; 
observing  that  he  does  this  because  "  of  the  ample  provision  made  for  them 
•*  after  my  decease  by  the  late  Dr.  Griffiths,  who  has  by  his  will  devised  to 
"  them  certain  estates  in  the  county  of  Radnor,  now  in  my  possession,  and 
"  which,  though  I  could  now  legally  dispose  of,  J  mean  fully  to  confirm  to 
**  them,  according  to  the  intent  of  the  said  wiU"  The  effect  of  that  would 
be  a  devise  to  them  of  the  same  estates  as  were  devised  by  Dr.  Griffiths^  will, 
by  reference  to,  and  through  the  medium  of,  that  will.  It  would  then  be 
like  the  case  of  Milford  v.  Smith,  which  is  thus  reported  in  1  Salk.  225. 

(a)  Goodright  v.  Rigby,  2  H.  Blao.  46,  and  6  Term  Rep.  177,  and  vide  Selwyn  v.  Sel^ 
wyn,  2  Bnrr.  1181.    The  writ  of  fekin  n  never  in  fact  ezecated. 
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A.,  being  seised  in  fee,  in  consideration  of  marriage,  covenanted  to  levy  a 
fine  to  certain  uses;  but  no  fine  was  levied.  Then  A.,  .reciting  this  deed^ 
by  his  will  "  devises  and  confirms  all  estates  given  and  granted  to  his  son  in 
marriage, "  according  to  the  deed."  And  the  Court,  on  a  special  verdict, 
held  that  the  will  had  reference  to  the  deed,  and  passed  such  lands  and  es- 
tates as  were  intended  to  be  conveyed  by  the  deed  and  fine.  If  the  word  de- 
vise  had  been  in  the  will,  it  could  hardly  have  borne  an  argument ;  but  by 
the  report  of  the  same  case  in  4  Mod.  131.,  which  professes  to  give  the 
words  of  the  will,  th^y  were  "  Item,  I  do  ratify  and  make  good\^^  &c. ;  in  1 
Show.  350,  ihey  aire  *' rafi/jf  and  confirm;*^  and  in  Comb.  195,  the  words 
are,  "  I  do  hereby  make  good  and  confirm  the  estates  granted  in  marriage  for 
••  the  use  of  my  son,"  &c.  Here,  then,  taking  the  recovery  as  suffered  prior  to 
the  codicil,  and  to  the  will  as  speaking  from  the  date  of  the  codicil,  the  word 
eonfirmy  with  reference  to  Dr.  Griffiths'  will,  is  equivalent  to  the  word  devise^ 
and  shews  the  intent  of  John  Hoioorth,  the  testator,  to  be,  that  the  plaintififs 
shoul"!  have  by  his  will  the  same  estates  and  interests  as  they  would  have 
had  under  the  will  of  Dr.  Griffiths,  supposing  no  recovery  had  been  suffer- 
ed :  the  codicil  operating  as  a  republication  of  the  will  in  respect  of  every 
thing  not  thereby  altered.  Then,  2dly,  The  declaration  of  the  particular 
uses  of  the  recovery  will  not  differ  the  case  from  what  it  would  have  been  if 
the  use  had  been  declared  merely  to  John  Howorth  himself  in  fee.  In  fact 
he  was  then  <?eised  foi*  life  only,  with  a  power  of  appointment  by  deed,  will, 
or  codicil ;  and  in  default  of  such  appointment,  remainder  to  Elizabeth  Ho- 
tDOTth  for  life  ;  remainder  to  John  Lane  andiinria  Louisa  his  wife  for  their 
lives  and  the  life  of  the  survivor;  with  remainders  over.  And  he  had  by 
his  will  devised  to  these  persons  the  same  estates  and  intei'ests  as  they  would 
have  taken'under  Dr.  Griffiths'  will.  The  import  then  of  John  Howorth*s 
will  is  this :  *'  Dr.  Griffiths  meant  to  give  you  certain  lands  and  for  certain 
interests  specified  in  his  will.  I  have  the  power  of  preventing  this  ;  and  I 
have  already  done  an  act  by  which,  if  I  do  not  make  a  change,  yo*t  will  de- 
rive a  less  interest  than  Dr.  Griffiths  meant  to  give  you :  but  I  chuse  you 
should  have  e'xactly  what  he  meant  to  give  you  :  and  for  that  reason  I  give 
you  only  nominal  legacies.  Take,  therefore,  such  estates  and  interests  as  are 
expressed  in  Dr.  Griffiths*  will."  This  would  operate  as  a  good  execution 
of  his  power  of  appointment:  and  for  this  purpose  a  precise  and  formal  re- 
ference to  the  power  is  not  necessary ;  as  was  said  b^  Lord  Thurlow  in  An^ 
drew  V.  Emmot,  2  Bro.  Chan.  Rep.  303,  and  may  be  collected  from  other  ca- 
8es(a).  3dly,  Considering  the  case,  as  it  really  is,  that  is,  the  will'as  having 
been  made  prior  to  the  recovery,  and  the.  codicil  afterwards,  the  codicil  is  a  re- 
publication of  the  will,  and  makes  the  latter  speak  after  the  recovery.  This 
IS  now  fully  settled,  by  Acherley  v.  Vernon,  Com.  Rep.  381,  Doe  v.  Davy, 
Cowp.'  158,  Barries  v.  Crowe,  4  Bro.  Chan.  Gas.  2,  and  1  Ves.  jr.  486,  and  Pigott 
v.  Waller,  Ves.  jun.  98.  It  will  be  objected,  however,  that  by  giving  this  effect 
to  the  codicil,  it  will  be  attributing  to  the  words  of  the  will  a  difl^erent  meaning 
from  that  which  they  had  wheu  the  \v\\\  was  made :  but  if  the  legal  effect  of 
the  codicil  be  to  make  the  will  speak  from  the  date  of  the  codicil,  the  meaning 
of  the  words  must  be  taken  at  that  date.  The  intention  of  the  testator  must 
in  the  first  place  be  sought  for  in  the  words  he  has  used ;  though  it  may  be 
admitted  that  if  it  elsewhere  appear  that  the  ordinary  sense  of  the  words  does 
not  express  the  intention,  another  sense  may  be  given  to  them.  But  that 
must  be  shewn  clearly,  otherwise  the  ordinary  sense  of  the  words  must  pre- 
vail. It  is  clear  howover,  that  the  ordinary  sense  of  them  is  not  contrary  to 
the  true  intention  of  the  testator,  who  certainly  meant  these  plaintifis  to  take 
the  same  estates  they  would  have  had  under  Dr.  Griffiths*  will ;  though  he 

{a)  Vide  Standen  v.  5tefki«n,  2 'Vat.  jod.  689,  nod  Hahs  v.  .Afcr^emim  8  Vm;  jan. 
300. 
Vol.  V.  47 
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inaccurately  states  in  his  will  that  he  bad  then  a  legal  power  of  disposing  of 
,the  property  in  question ;  which  he  had  not  in  him  then ;  though  be  might 
acquire  that  power  at  any  time  by  suffering  a  recovery,  as  he  afterwards  did. 
Then  the  codicil  made  after  the  recovery,  and  confirming  the  will,  must  be  ta- 
ken to  have  intentionally  adopted  the  language  of  the  will  as  applied  to  the 
then  existing  state  of  thmgs,  when  he  had  acquired  that  power.  [Le  Blanc^ 
J.  May  it  not  be  argued  that  the  testator  John  Howorth  did  not  mean  to  dis- 
pose of  this  property  at  all  by  his  will,  but  meant  to  leave  it  to  pass  as  it 
would  do  under  the  will  of  Dr.  Griffiths^  supposing  that  he  djd  not  bar  the 
entail,  which  at  that  time  he  had  not  done  ?  .  There  is  the  difficulty.  Sup- 
pose he  had  said  in  terms,  **  Though  I  have  the  power  by  suffering  a  recov- 
ery to  dispose  of  this  property ;  yet  I  do  not  mean  to  dispose  of  it,  but  shall 
let  it  pass  to  those  in  remainder  under  Dr.  Griffiths^  will.''  Lord  EUenboT' 
oughj  C.  J*  Suppose  he  had  only  said  as  to  this  estate,  "  I  shall  leave  it  to 
go  to  the  persons  to  ^vhom  Dr.  Griffiths  has  devised  it.'*]  The  words  used  in 
the  will  are  stronger,  when  he  says  that  he  means  fully  to  confirm  it  to  them, 
acaording  to  the  intent  of  the  said  will ;  for  that  is  an  adoption  of  the  same 
intent;  and  9i  confirmation  of  an  estate  by  one  who  has  power  to  convey 
operates  as  a  grant  of  it.  Then  when  he  afterwards  confirm/td  his  will 
by  the  codicil,  he  had  the  power  which  he  before  supposed  himself  to 
have. 

Owen^  contra,  assuming  for  the  purpose  of  the  argument,  that  the  recovery 
was  complete  before  the  date  of  the  codicil,  first  argued  the  question  how  far 
the  codicil  was  a  republication  of  the  will,  as  to  the  property  in  dispute,  in 
which  the  testator  had  acquired  a  new  estate  subsequent  to  the  will.  Down 
to  the  case  of  Acherly  y.  Vernon,  Com.  Rep.  381,  the  decisions  had  been 
uniform,  as  was  said  by  the  Master  of  the  Rolls  in  Pigott  v.  Waller^  7  Ves. 
jun.  lis,  that  after-purchased  lands  could  not  pass  without  an  actual  republi- 
cation of  the  will ;  but  even  in  Acherly  v.  Vernon  the  House  of  Lords,  did 
not  determine,  that  every  codicil  duly  .executed  would  republish  a  will^  but, 
as  the  Master  of  the  Rolls  considered,  it  is  a  question  of  inierUion  upon  the 
particular  wording  of  the  codicil  in  each  case.  The  ground  the  Judges  took 
in  Acherly  v.  Vernon,  as  appears  from  what  Lord  Hardwicke  said  in  Gibson 
V.  Rogers,  Ambl.  97,  was^  that  the  words  of  the  codicil  referring  to  the  words 
of  the  will,  they  were  so  incorporated  together  that  they  necessarily  made  but 
one  instrument.^  In  Barnes  v.  Crowe,  4  Bro.  Ch.  Cas.  2.  and  1  Ves.  jun. 
486,  the  Lords  Commissioners  decided  on  the  same  irround.  It  is  so  stated 
by  the  Master  of  the  Rolls  in  Pigott  v.  tValler,  7  Ves.  iun.  120 :  for  the 
first  codicil  was  begun  tipon  the  last  sheet  of  the  will,  and  continued  to  an- 
other sheet ;  and  the  second  codicil  duly  attested  was  begun  upon  the  last  sheet 
of  the  first.  And  there  was  this  further  circumstance,  that  the  will  assumed  to 
pass  all  the  estates  the  testator  might  die  seised  or  possessed  of:  as  it  did  al- 
so, in  Acherly  v.  Vernon.  And  finally  his  honour  determined  Pigott  v. 
Waller  (which  he  admitted  was  not  materially  different  from  the  present  as  to 
ike  question  of  republication  of  the  will)  on  the  ground  of  an  apparent  inten- 
tion m  the  testator  by  his  cqdicil,  directed  to  be  annexed  to  his  will  and  made 
part  thereof,  and  referring  to  and  altering  it  in  part,  to  republish  his  will.  But  in 
Lady  Strathmort  v.  Bowes,  7  Term  Rep.  487,  (which  has  neve rbeen  overruled,) 
though  Lord  Kenyon  adtDitted  that  a  codicil,  confirming  a  will  of  lands  in  gener- 
al words,  will  pass  land  purchased  in  the  interval ;  yet  be  states  the  question  to 
be,  whether  it  were  the  intention  of  the  devisor  to  pass  by  that  cpdicil  anything 
more  than  would  have  passed  by  the  will  itself;  and  in  that  case  the  after  pur- 
chased lands  were  held  not  to  pass,  by  reason  of  the  word  said  (said  lands)  in 
the  codicil,  .which  confined  it  to  the  same  lands  before  given  by  the  will. 
Then  2dly,  taking  the  codicil  to  have  been  a  republication  of  the  will,  the 
question  is,  whether  upon  the  face  of  the  two  instruments  there  appears  to 
have  been  any  intention  in  the  testator  to  dispose  of  this  estate  which  he  bad 
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at  tbe  time  of  making  the  will,  or  to  execute  the  power  of  appointment  which 
he  had  at  the  time  of  making  the  codicil  It  is  admitted,  that  John  Ho» 
worth  when  he  made  his  will  had  do  power  to  dispose  of  the  estate.  He 
appears  to  have  accprately  known  what  property  he  had ;  and  he  makes  a 
distinct  disposition  of  different  parts  of  it.  And  afWr  directing  the  sale  of 
certain  of  his  estates  by  his  trustees,  and  making  a  disposition  of  different 
sums  to  different  relations,  he  directs  his  trustees  to  sell  certain  newly  pur- 
chased houses  *'  and  all  other  his  real  estates**  in  such  manner  a»  he  had 
before  directed  for  the  benefit  of  his  nephews  and  nieces.  Then  he  goes 
on  to  state,  that  with  respect  to  the  estates  in  the  county  of  Radnor,  then  in 
his  possession  under  the  will  of  Dr.  Griffiths,  "though  I  eoold  now  legal- 
'*  ly  dispose  of  them,  I  mean  fully  to  confirm  to  them  (the  devises  in  remain- 
**der  under  Dr.  Griffiths*  will)  according  to  the  intent  of  the  said  will." 
Then  what  is  this  in  effect  but  saying,  "I.  knoW  that  I  am  tenant  in  tail  of 
these  estates,  and  that  I  might  make  Uiem  my  own  by  suffering  a  recovery ; 
and  that  if  I  do  not  suffer  a  recovery,  you,  the  devisees  in  remaind^  under  Dr. 
Griffiths  will,  will  take  afler  me  the  estates  which  he  hais  given  you.  And 
I  hereby  shew  you,  that  by  not  making  them  my  own  and  disposing  of  them, 
you  the  devisees  will  not  succeed  to  them  by  any  mistake  or  inadvertence  of 
mine  ;  but  because  I  purposely  forbear  to  suffer*a  recovery  of  them  and  to  make 
any  disposition  of  them :  meaning  that  you  shall  succeed  to  them  by  my  per- 
mission according  to  the  intent  of  his  will."  This  is  no  devise  of  the  proper- 
ty;  but  a  notification  that  he  did  not  mean  then  to  exercise  the  power  of  dis- 
position which  he .  knew  he  might  acquire  by  suffering  a  recovery.  But  the 
testator  afterwards  altered  his  intention,  and  did  suffer  a  recovery ;  and  by 
the  deed  to  lead  the  uses  he  actually  gives  to  the  pl&iniiff  Elizabeth  Howorth 
and  A,  L,  Lane  mere  life  estates,  being  less  interests  than  they  would  have 
taken  under  Dr.  Griffiths^  will ;  with  rettiainder  over  in  fee  to  the  nephews 
and  nieces.  But  still  looking'to  the  possibility  of  his  again  altering  his  mind, 
or  having  issue  of  his  own,  the  testator  reserves  to  himself,  after  the  limita- 
tion of  his  own  life  estate,  a  power  of  appointment  by  deed,  will,  or  codicil 
properly  attested.  Then  taking*  the  codicil  to  be  after  the  recovery  sufiered, 
and  to  be  a  republication  of  the  will,  what  more  can  it  do  than  to  bring  the 
words  of  the  will  down  to  its  own  date,  and  to  declare  the  intention  of  the  tes^ 
tator  as  it  is  to  be  collected  from  those  words  at  that  period,  the  same  as  if  it 
had  restated  the  will.  The  codicil  does  not  affect  to  express  any  new  inten- 
tion of  the  testator  respecting  this  property  :  it  is  a  simple  confirmation  of  his 
will  in  this  respect,  and  consequently  a  confirmation  of  his  intention  at  the 
time  of  making  his  will.  And  there  is  no  case  where  a  codicil  republishing 
a  will  has  been  held  to  give  a  different  sense  to  the  words  than  what  they 
would  have  borne  at  the  time  of  making  the  will.  In  MUford  v.  Smith,  X 
Salk.  125,  the  will  which  referred  to  the  deed  was  only  held  to  pass  such 
lands  and  for  such  est«ttes  as  were  intended  to  be  conveyed  by  the  deed  and 
fine  :  and  if  the  testator's  intention  appeared  to  devise  those  estates,  it  was 
matter  of  indifference  whether  he  named  them  expressly  in  the  will,  or  by 
reference  to  the  deed  in  which  they  were  included.  But  here  it  appears  by 
the  will  that  the  testator  did  not  mean  to  devise  these  estates,  which  he  had 
not  the  power  of  devising  at  that  time,  but  to  leave  them  to  pass  by  Dr. 
Griffiths*  will ;  and  that  intention  was  defeated  by  the  recovery,  which  gave 
him  a  new  estaite.  But  if  the  effect  of  the  republication  of  the  will  be  to  pass 
any  after-acquired  property  which  is  within  the  words  of  it,  though  hot  within 
the  testator's  intention  at  the  time  of  the  will ;  the  only  words  capable  of  pass- 
ing this  property  are  those  whereby  he  directs  his  trustees  to  sell  and  dispose 
of  '*  all  other  his  real  estates,**  kc.  in  the  manner  before  directed,  and  to  pay 
and  apply  the  mbney  arising  from  the  sale  amongst  the  defendants,  his  ne- 
phews and  nieces  there  named.  For  at  the  tinie  of  executing  the  codicil  these 
were  his  real  estates,  though  the  words  were  used  in  the  will  in  a  different 
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sense.  Sdly,  As  to  ihe  codicil  and  will  being  an  execution  of  the  power  re- 
served  to  John  HtfUforth  by  the  deed ;  although  it  be  not  necessary  that  the 
instrument  executing  a  power  should  refer  expressly  to  the  power;  as  in 
Standen  v.  Staaden,  Ves.  jun.  .589,  where  one  devised  all  her  estates,  and 
bad  none  other  to  give  but  under  the  power ;  yet  here  the  same  objection 
applies  as  before  stated ;  it  must  appear  that  the  person  having  the  power 
meant  to  pass  the  estate  by  his  own  act,  and  not  to  leaveit  to  pass 'by  the  act 
of  another.  The  rule  was  laid  down  by  Lord  Thurlow  in  Andrews  v.  Em* 
motty  2  Bro.  Ch.  Cas.  303,  that  "  if  a  man  dispose  of  that  over  which  he  has 
a  power,  in  such  a  manner,  that  it  is  impossible  to  impute  to  him  any  other 
intention  but  that  of  executing  the  power,  the  act  done  shall  be  an  execution 
of  the  power.  But  the  doctrine  is  not  carried  by  any  case  further  than  this.** 
Besides,  here  the  words  of  the  power  look  to  a  will  or  codicil  td  he  executed  : 
It  is  to  appoint  to  the  use  of  any  person  as  he  by  deed  or  willf  &c.,  to  he  pro- 
perly attested,  should  limit  or  appoint.  This  could  not  be  intended  of  a  will 
then  actually  made,  and  the  disposition  of  which,  if  any,  was  completely  at 
variance  with  the  deed  reserving  the  potyer.  Then  supposing  the  codicil  to 
bring  down  to  its  date  the  words  of  the  will,  it  could  not  give  a  new  sense  to 
them,  nor  to  the  words  of  the  deed.  But  it  is  impossible  to  impule  to  the  tes- 
tator an  intention  to  execute  this  power  by  his  codicil,  the  utmost  operation  of 
which  can  be  to  republish  the  words  of  the  will.  For  when  he  made  his  will, 
it  is  clear  th^t  he  did  not  mean  to  alter  the  disposition  of  the  property  made 
by  Dr.  Griffiths^  will :  but  he  afterwards  altered  his  mind,  and  suffered  a  re- 
covery, reserving  to  himself  a  life  estate  with  a  general  power  of  appointment. 
Then  it  must  be  supposed  that  he  meant  by  the  codicil  to  set  up  the  will  of 
Dr.  Griffiths  m  order  to  give  an  estate  tail  to  Mrs.  Lane^  by  which  he  would 
have  defeated  his  own  issue,  in  case  he  had  any  ;  and  by  which  he  would  ^de- 
stroy the  operation  of  the  recovery  and  the  deed  to  lead  the  uses,  which  he 
had  but  just  before  executed.  4thly,  If  the  will  be  set  up  by  the  codicil,  as 
.devising  the  property  according,  to  the  limitations  qf  Dr.  Griffiths*  will,  the 
limitation  to  the^plaintifis  will  be  after  an  indefinite  failure  of  issue  of  the  tes- 
tator himself,  and  therefore  void :  for  be  cannot  be  taken  to  have  devised  first 
to  biinself  in  tail. 

Abbott^  in  reply,  said,  that  the  reference  to  Dr.  Gr7jfifhs\y\iU  must  be 
taken  to  be  partial  and  not  general,  as  giving  only  to  the  plaintifis  the  estates 
which  they  would  have  taken  under  that  will.  [Lord  Ellenhorough,  C,  J, 
What  words  would  you  insert  in  carving  out  the  estates^  that  these  several  per- 
sons would  take,  to  make  an  effectual  republication  of  the  will :  you  could  not 
make,  the  testator  devise  to  himself?]  If  the  testator  had  left  a  son,  he  would 
have  tak^ri  an  estate  tail,  with  remainder  in  lail  to  the  plaintiff  £/tzaV/A,  &^. 

[Baylay^  J.  Supposing  an  elder  son  of  the  testator  bad  died  in  the  testator's 
ife-time,  leaving  a  son  ;  then  that  son  would  not  have  taken,  if  you  suppose 
the  testator  to  have  devised  to  his  eldest  son  in  tail,  remainder  to  his  second  and 
other  sons  in  tail.]  In  that  event  it  would  be  necessary!  to  effectuate  the  intent, 
to  introduce  a  remainder  in  tail  to  the  son  of  such  eldest  son.  \Le  Blanc,  J. 
The  objection  to  this  construction  is  that  it  introduces  so  many  distinct  limita- 
tions which  are  not  to  be  found  in  Dr.  Crriffiths"  will,  to  which  the  teslat.^r  refer- 
red.] If  the  testator  be  taken  as  referring  to  the  whole  of  Dr.  Griffiths*  will,  iben 
such  a  construction  must  be  put  upon  it  as  would  be  consistent  with  the  whole 
of  his  intention,  which  was  that  all  the  issue  of  the  testator  himself  and  their  is- 
sue should  take  estates  tail  in  succession  before  the  estate  went  over :  but  it  may 
also  be  taken  to  refer  to  such  parts  only  of  Dr.  Griffiths*  will  as  gave  estates 
to  the  plaintiffs.  And  in  the  event  none  of  the  difficulties  suggested  would 
arise.  Then  this  construction  will  not  make  the  codicil  give  a  different  mean- 
ing to  the  words  of  the  will  than  the  testator  intended  at  the  time ;  for  be  con- 
ceived that  he  had  a  power  of  disposing  of  the  property  when  he  made  his 
will,  and  therefore,  however  mistaken  in  that  fact,  his  intention  was  the  same 
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at  both  times.  [Lord  EUenborough^  G.  J*  May  he  not  have  meant  by  the 
words  he  used, — "  I  could  have  defeated  Dr.  Griffiths^  will ;  but  I  will  not,  you 
shall  take  under  it  as  he  meant  you  to  take  :  without  executing  any  devising 
power  at  all  ?]  But  then  he  confirms  the  wil],  which  assumes  a  devising 
power.  Then  it  is  clear  that  he  did  not  mean  by  the  will  to  give  this  estate 
to  the  defendants,  by  the  devise  of  all  other  his  real  estates  to  the  trustees, 
&c. ;  because  he  gives  ,the  plaintiffs  only  51,  each,  in  consequence  of  the 
ample  provision  made  for  them  ^  Dr.  Griffiths^  will. 

Lord  Ellenborouoh,  G.  J.     The  question  will  turn  very  much  upon  the 
intention  of  testator ;  we  will  certify  our  opinion. 
The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  l^  counsel :  we  have  considered  it, 
and  are  of  opinion  that  the  plaintifis  did  not  take  any  estate  in  the  premises 
under  the  said  will  and  codicil  of  the  said  John  Howorth, 

Ellenborouoh. 

N.  Gboss^ 

S.  Lb  Blanc. 

John  Bayley. 


.  Soane  t;.  Ireland  and  Others. 

10  Eait,  259.    Not.  8,  1808. 

Ad  aDegiition  in  a  declaration  that  one  was  ieixed  of  a  manor  of  F.,  and  that  ha  and  all 
thoae  whose  estate  he  has  in  the  Mid  manor  have  immemortally  apfiointed  a  Mzton  oT  the 
pifiah  of  F.  is  auatained  by  proof  oV  his  seuin  of  a  quondam  manor,  which  had  ceaaad  to 
be  a  legal  manor  for  defect  of  freehold  teoanta,  and  eiisted  now  only  by  re  potation. 

IN  an  action  for  a  false  return  to  a  mandamus  for  appointing  a  sexton,  the 
second  count  stated  that  T.  S.  Champneys  was  seised  in  fee  of  the  manor  of 
Froome  Selwood,  with  the  appurtenances,  and  that  he  and  all  those  whose 
estate  he  has,  and  at  the  several  times  hereinafter  mentioned,  had  in  th?  s  .\! 
manor,  with  the  appurtenances,  for  the  time  being,  from  lime  immemorial  have 
had  exercised  and  enjoyed,  and^been  used  and  ought  of  right  to  have,  Sac,  the 
privilege  and  right  of  appointing  a  sexton  in  the  parish  of  Froomt  Selwood 
when  the  office  was  and  should  he  varant.  It  then  stated  the  vacancy  of  the 
office,  at  a  certain  time,  and  that  T.  S.  Champneys  duly  appointed  the  plain- 
tiff to  it ;  and  that  the  defendant  Ireland  being  then  the  vicar,  and  the  other 
defendants  the  churchwardens  of  the  parish,  had  notice  of  such  appointment, 
and  ought  to  have  admitted  the  plaintiff  to  the  office,  but  had  refused  to  do  so; 
in  consequence  of  which  the  mandamvs  issued  to  them  ;  to  which  they  had 
returned  that  the  plaintiff  was  not  duly  appointed  to  it  in  manner  and  form  as 
stated  ;  and  for  this  faUe  return  the  action  was  brought.  The  evidence  at  the 
trial  at  WeUs  wa  s,  that  Froome  Selwood^  which  was  once  a  legal  manor,  bad 
ceased  to  be  for  some  period  before  the  vacancy  in  question,  for  want  of  any 
freehold  tenants :  though  in  all  other  respects  Mr.  Champney's  right  was 
proved  as  laid.  But  for  this  objection  it  was  urged  that  the  plaintiff  ought  to 
be  nonsuited  ;  his  right  to  the  appointment  being  laid  as  appurtenant  to  his 
alleged  seisin  of  a  manor,  which  had  no  longer  any  legal  existence :  but 
Bayley^  J.  over-ruled  the  objection,  and  the  plaintiff  recovered.     And  now 

JPe/Z,  Serjt.  moved  for  a  new  trial,  upon  the  defect  of  evidence  to  sustain  the 
allegation  of  Mr.  Champney's  seisin  of  the  manor  in  right  of  which  the  pre- 
scriptive privilege  was  claimed.     But  by 

Lord  Ellenborough,  C.  J.  If  Froome  Selwood  were  once  a  manor,  as  it 
appeared,  this  prescriptive  right  would  still  belong  to  it,  though  other  manerial 
rights,  such  as  that  of  holding  courts  for  want  of  freehold  tenants,  might  be 
gone  and  severed  from  it.     It  would  still  be  a  manor  by  reputation  for  this 


374  CASES  IN  MICHAELMAS  TERM 

purpose,  which  will  satisfy  the  allegation  ;  and  it  was  not  necessary  to  prove 
It  a  continuing  manor  for  all  purposes. 
FtT  Curiamt  Rule  Tefused(a). 


Denn,  on  the  Demise  of  Brune,  Clerk  v.  Rawlins. 

10  Eait,  261.    Not.  9,  1808. 


Tenant  in  tail  having  received  an  ancient  rent  of  li.  18i.  6d,  from  the  leotor  in  [ 

under  a  void  lease  granted  by  tenant  for  life  nnder  a  power,  the  rack-rent  valoe  of  which 
waa  80/.  a  Tear,  cannot  maintain  an  ejectment,  layFng  his  demise,  at  least,  on  a  prior  day, 
without  giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a  tresi^asser,  after  such 
recognition  of  a  lawful  possetaion  either  in  the  relatkm  of  tenant,  or  at  least  as  conttnuing 
by  sufferance  till  notice. 

THIS  was  another  ejectment  hrooght  to  recover  other  lands  upon  the 
same  title  as  was  stated  in  the  former  case  reported,  of  Roe  d.  Brune  v.  Pri- 
deauZf  Ante,  168.  The  defendant  claimed  under  a  defective  lease  made  by 
the  last  tenant  for  life  under  the  power  there  staled  ;  which  lease  reserved  the 
ancient  yearly  rent  of  11.  18f.  6<f.,  and  a  heriot,  or  IZ.  5s.  in  lieu  of  it;  and 
this  rent  had  been  received  by  the  lessor  of  the  plaintiff,  the  first  tenant  in  tail 
under  the  settlement,  from  1796,  when  the  last  tenant  for  life  died,  up  to 
Mickadmas  1805 ;  the  rack-rent  value  of  the  premises  being  301.  a-year. 
This  ejectment  was  brought  in  1806,  and  the  demise  laid  after  the  last  re- 
ceipt of  rent,  but  before  the  ejectment  brought :  but  no  notice  to  quit  of  any 
kind  had  been  given.  Wherefore  it  was  objected  at  the  trial,  that  the- receipt 
of  this  ancient  reserved  rent  by  the  tenant  in  tail  was  a  recognition  of  the  de- 
fendant's holding  under  a  tenancy  of  some  sort ;  if  not  as  tenant  from  year 
to  year,  at  least  as  tenant  at  will ;  and  that  the  tenancy  could  not  be  determine 
ed,  so  as  to  make  the  defendant  a  trespasser  at  the  time  of  the  ejectment 
brought,  without  notice.  And  the  defendant*s  counsel  put  his  case  to  the  jury 
on  that  ground.  And  BayUy^  J.  before  whom  the  cause  was  tried  at  the  last 
assizes  at  Bodmin^  left  the  question  to  the  jury,  whether  by  this  receipt  of  the 
old  rent  the  lessor  did  not  agree  that  the  defendant  should  continue  in  posses- 
sion until  he  received  sc:r?<>  notice  to  quit,  so  as  to  le^lize  his  possession  in 
the  tnsan  time,  and  pxcveut  his  being  treated  as  a  trespasser  at  the  time  of  the 
ejectment  brought :  the  learned  Judge  observing,  that  the  demise  was  laid  on 
the  1st  of  January  1806,  which  was  before  the  delivery  of  the  declaration ; 
in  answer  to  an  argument  urged  by  the  counsel  for  the  lessor  of  the  plaintifiT, 
that  taking. the  defendant  to  be  a  tenant  at  will,  (which  he  had  denied  ;  coo- 
tending  that  there  was  no  tenancy  at  all  subsisting  between  these  parties ;) 
the  bringing  of  the  ejectment  was  a  determination  of  that  will(l).  And  the 
jury  having  found  for  the  defendant, 

LenSy  Serjt.  now  moved  for  a  new  trial  on  the  ground  that  there  was  no  ev- 
idence to  be  left  to  the  jury  of  any  tenancy  at  all  subsisting,  which  it  requir- 
ed any  notice  to  determine  before  the  bringing  of  the  ejectment ;  the  receipt 
of  the  old  conventionary  rent  of  \l.  18s.  6(2.  being  clearly  referable  to  the 
void  lease  under 'the  po\yer,  which  had  been  determined  not  to  be  binding  on 
the  tenant  in  tail ;  and  the  great  disparity  between  that  and  the  fair  rack  rent 
of  30Z.  furnishing  no  ground  for  presuming  a  contract  of  any  kind  between 
ihe  parties  for  the  defendant  to  hold  as  tenant  on  the  terms  of  the  void  lease. 
And  he  referred  to  the  case  of  Right  v.  Bawden^  3  East,  260,  as  in  point ; 
the  only  difference  being,  that  that  was  a  case  of  copyhold,  but  the  principle 

(a)  Videeir  MoyU  Finch* i  case,  6  Rep.  64,  and  Rex  v.  Tfu  Bukop  of  ChuUr,  per 
J9blt,C.  J.  Skin.  661,2. 

(1)  Vide  Doc  d.  J^ey  ^  al.  v.  Wilton,  11  East,  56.  Right  d.  LevU  i  ah  v.  Bwd, 
18  EmI*  210. 
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was  the  same.  He  further  urged  the  difficulty,  that  if  the  receipt  of  the  old 
rent  were  to  be  considered  as  any  evidence  of  a  contract  that  the  defendant 
should  bold  as  a  tenant  at  all,  as  the  doctrine  of  modem  tiroes  had  been,  that 
what  was  formerly  a  tenancy  at  will  was  now  to  be  considered  aa  a  tenancy 
from  year  to  year,  it  might  be  contended  that  he  was  entitled  to  the  regular 
notice  to  quit :  lut  the  Court  having  decided  against  that  in  the  late  case,  it 
seemed  to  follow  that  no  notice  was  necessary  ;  because  the  relation  of  land- 
lord and  tenant  did  not  in  fact  subsist,  and  could  not  be  implied  fio.m  this  evi- 
dence from  the  manifest  improbability  of  any  contract  upon  such  terms. 

Le  Blanc,  J.  asked  from  what  time  before  the  ejectment  brought  it  could 
he  said  that  the  defendant  became  a  trespaf?seT  ?  And  Bayley^  J.  having  stat- 
ed as  before  mentioned  the  manner  in  which  the  question  haa  been  left  to  the 
jury ;  the  Court,  after  some  hesitation,  granted  a  rule  to  shew  cause,  dec. 
But,  on  a  subsequent  day  in  the  term,  Dampier^  who  was  also  of  counsel  for 
the  plaintiff,  informed  the  Court  that  Mr.  Serjt.  Lens^udi  himself  had  consid- 
ered more  fully  of  the  nuestion,  and  were  satisfied  tbat  they  could  not  sup- 
port the  rule,  and  therefore  moved  that  it  might  be  discharged ;  which  was 
ordered  accordingly. (2) 

(2)  It  18  a  general  mle.'that  where  the  demiae  it  for  an  indeterminate  period,  whether  it 
be  a  tenaney  at  will,'  or  from  year'to  year,  reaaonable  notice  to  qoit  moat  be  given  to  the 
tenant  in  order  to  maintain  ejectment.  The^caaea  npon  tbie  anbject  may  be  claaaed  aa  fol- 
lows. 

1.  As  to  the  term  of  notice,  which  is  generally,  half  a  year.  Ytar-Bookt  18  H.  8.  16.  b. 
Parker  d.  Walktr  v.  Conttable,  8  Wils.  26.  Roe  d.  .Brown  v.  TVilkinton  in  note  (1)  by 
ButUr  to  Co.  Litt  270.  b.  Right  d.  Flower  v.  Darby  4*  al.  1  Term  Rep.  169.  Shirieif 
▼.  JVeuinan,  1  Eap.  266.  Hot  the  tehn  of  notice  nisy  be  different  by  agreement,  or  the 
custom  of  particolar  places.  Doe  d.  Dagget  v.  Snowdon,  2  Bis.  Rep.  1224.  Roed.  Brown 
▼.  WilkinBont  nbi.  sop.  jRos  d.  Henderton  ▼.  Charnoekt  Peake's  Ca.  4.  The  term  of  qo« 
tice  may  be  varied  to  correspond  with  the  tenaney;  so  tba«  on  a  taking,  by  the  mentb,  a 
month*8  notice  to  quit  may  be  snfficient     Doe  d.  Parry  v.  Hazell,  1  Esp.  94 

2.  As  to  the  expiration  of  the  notice  to  quit,  which  must  be  at  the  end  of  the  year.  Right 
d.  Flower  v  Darby  4r  aL  1  Term  Rep  166.  Doe  d.  Riggt  v.  Beil,  6  Term  Rep:  471. 
Doe  d.  PhWipe  v.  Buller,  2  Esp.  689.  Doe  d.  Castietoa  |  aL  v.  Samuel,  6  Esp.  178. 
Doe  d.  Pitcher  v.  Donovan^  2  Campb.  78.  S.  C.  in  C.  P.  1  Taun.  656.  2'hompton  v.  Ma^ 
berly,  2  Campb.  678. 

8.  As  to  the  form  of  the  notice.  Doe  d.  Mntihews  v.  Jackton,  Doug.  167^  Doe  d. 
Maitheufton  v    JVrighimon,  4  Fsp.  6.    Doe  d.  Hinde  ▼.  Vince,  2  Csmpb  266. 

4.  A>  to  the  tervice  of  the  notice.  Jonee  d.  OrifiUu  v.  Marfh^  4  Term  Rep.  464.  Doe 
d.  Lord  Macartney  v.  CrtcA;<,  6  Esp.  196.  Roe  A.  Dean  and  Chapter  of  Roehetter  ^, 
Pierce^  2  Campb.  96.  Doe  d.  Bradford  f,  Watkint,!  East,  561.  Doe  d.  Buroee  t.  Lti- 
eas,  ^  at.  6  Esp.  168. 

6.  As -to  what  shall  dispense  with  notice.  '  Shirley  v.  Mwman,  1  Esp.  266.  Jackton  d. 
Locksell  V.  Wheeler,  6  Johns.  272 

6.  As  to  what  shHll  be  a  waiver  of  the  notice  given.  Doe  d.  Cheny  v.  Batten,  Cowp. 
248.  Zouehd.  Wardy.  JVillingaie,  1  H.  Bla.  811.  Ooodwright  i.  Charter  ^r.  Cord- 
went,  6  Term  Rep..  219.  Roe  d.  Crompton  v.  Minthal,  Bull.  N.  P.  96.  Friett  d.  Harris 
V.  J^eys,  I  Esp.  898.  Doe  d.  Ash  v.  Calvert,  2  Campb.  887.  Boggs  admr.  of  Cal^- 
braith  V'.  Black,  in  error,  1  Biiins.  888.     H'hiteaere  d.  Soult  v.  Symonde,  ante  18. 

7.  Where  notice  if  annecessary.  Throgmorton  v.  WlielpdaU,  Bull.  N.  P.  96  Goetf- 
ri^hi  d.  Morgan  v.  Shirley,  Esp.  Dig.  462.  [or  vol.  2.  p.  41.  Gottld*s  edit.]  Jackutn  d. 
Van  Denberg  tf  aL  v.  Bradt,  2  Caioes*  174.  Jackton  d.  Simmom  v.  Chuie,  2  Johns.  84. 
Jackton  d.  Dill  v.  Tyler,  2  Johns.  444.  Jackton  d.  Van  Jllen  v.  Rogern,  1  Johna.  Ctk^ 
88.  a  C.  2  Cainea*  Ca.  in  Err.  814.  Jackton  d.  Fitzroy  v.  Sample,  1  Johns.  Ca.  231. 
Jaekton  d.  Viely  ^  aL  v.  Guerdon,  2  Johns.  Ca.  868.  Thunder  d.  Wearer  ^.'Belther,  9 
East,  449.  Jaekton  d.  Ferrit  v.  Fuller,  4  Johns.  216.  Jackton  d.  Cortlandt,  6  Jehns*. 
12S.  Phillipt  v.  Covertt,  7  Johns.  1.  In  the  following  cases  it  was  contended,  that  notice 
waa  unnecessary,  but  the  Court  determined  otherwise.  Doe  d.  WiUiamt  v.  Patfuali^ 
Peake's  Ca.  196.  Doe  d.  Miller  v.  ^tbden,  2  Esp.  680.  Jackson  d.  Livingston  v.  Bryan, 
1  Johns.  822.  Denn  d.  Markey  v.  Maekey,  Penn.  420.  Jackton  d.  Benton  v.  Laughs 
keadt  2  Johna.  76.    Jackton  d.  C«rr  v.  Green,  4  Johnsi  186. 
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Lord  Viscount  Gallway  v.  Mathew  and  Smithson* 

10  Eait,  264.    Nov. «,  1808. 

The  BOthoritj  of  one  f»artner  to  bind  another  by  signing  bills  of  ezchsnge  and  prottissory  notes 
in  their  joint  naoies  is  only  an  implied  aathority,  and  may  be  rebnitM  by  express  previoiis 
notice  to  the  party  taking  socb  security  from  one  of  them,  that  the  other  woald  not  be  liable 
for  it.  And  this,  tboagh  it  were  represented  to  the  holder  by  the  partner  signing  such  so- 
cnriiy,  that  the  money  advanced  on  it  was  raised  for  the  parpose  of  being  applied  to  the 

Eiyment  of  partnership  debts;   and  thoagh  the  greater  part  of  it  were  in  (act  so  applied, 
or  can  he  recover  against  the  other  partner  the  amoant  of  the  snm  so  applied  to  the  pay- 
ment of  the  partnership  debts  against  saeh  notice. 

THE  plaintifT  declared  oq  a  promissory  note  made  by  the  defetidants  and 
one  Whitehouse  deceased «  on  the  16th  of  December  1805,  payable  sixty  days 
after  date,  to  the  plaintiff,  or  order,  tor  200Z.  value  received ;  and  also  on  the 
common  money  counts.  It  appeared  at  the  trial  before  Lord  EUenborough  at 
Westminster  J  that  tte  defendants  and  Whitehouse  were  partners  in  a  brewery ; 
and  on  the  16th  of  December  1805,  Mathew  wrote  to  the  plaintiff,  alleging  the 
misconduct  of  his  partner  SmitHson^  in  consequence  of  which  the  creditors  of 
the  partnership  had  insisted  on  the  payment  of  their  demands ;  that  there  was 
a  certain  sum  to  pay  to  the  excise  iu  a  few  days,  and  no  resource  but  to  apply 
to  friends,  and  therefore  requesting  of  the  plaintiff  to  lend  him  his  acceptance 
for  2002.  at  two  months,  for  which  he  would  send  him  the  promissory  note  of 
the  firm  payable  four  days  before  the  plaintiff's  acceptance  became  due.  In 
consequence  of  this,  the  plaintiff  agreed  to  lend  his  acceptance,  and  Mathew 
drew  the  note  in  question,  which  was  signed  by-  him  for  himself  and  his  part- 
ners. Mathew  immediately  procured  the  plaintiff's  acceptance  to  be  discount- 
ed, and  applied  180Z.  of  the  money  to  the  payment  of  the  partnership  debts, 
reserving  the  rest  for  himself.  But  the  note  in  question  not  being  paid  when 
demanded  of  the  defendants,  the  plaintiff,  afler  renewing  his  acceptance  to  the 
1.  'i^r,  was  ultimately  obliged  to  pay  it  after  Whitehouse's  death.  And  now 
Mathew  having  let  judgment  go  by  default,  Smithson  defended  the  action,  on 
the  ground  that  the  plaint iflf,  before  he  took  the  notice  in  question,  had  notice 
of  an  advertisement  then  recenll/  published  in  a  newspaper  by  Smithson^ 
wherein  he  warned  all' persons  not  to  give  credit  to  the  defendant  Mathew  on 
his  [Smithscm's)  account,  and  that  he  would  no  longer  be  liable  for  drafts  drawn 
by  the  other  partners  on  the  partnership  account.  This  fact  being  proved. 
Lord  Ellenborough^  G.  J.  held,  that  the  plaintiff  could  not  recover  upon  the 
count  for  money  paid  to  the  use  of  the  three  partners  ;  the  payment  not  hav- 
ing been  in  fact  made  till  after  the  death  of  Whitehouse :  nor  upon  the  count 
on  the  promissory  note,  .which  the  plaintiff  had  been  previously  warned  by  the 
defendant  Smithson  that  Mathew  had  no  authority  fiom  him  to  draw  on  their 
joint  account :  and  therefore  directed  a  nonsuit,  which 

Topping  now  moved  to  set  aside  on  the  last-mentioned  ground  ;  contending 
that  one  partner  had  authority  by  law  to  pledge  the  credit  of  his  copartners 
wfth  his  own,  on  the  partnership  account ;  and  that  the  plaintiff  had  advanc- 
ed the  money  on  their  joint  account,  to  which  it  had  afterwards  been  for  the 
roost  part  applied.  And  that  the  declaration  of  the  defendant  Smithson,  that 
he  would  not  be  liable  for  the  contracts  of  his  partners  on  their  joint  account, 
cQuld  not  get  rid  of  his  legal  responsibility.  And  that  at  all  events,  as  the 
plaintiff's  acceptance  was  discounted,  and  1802.  of  it  immediately  applied  to 
the  partnership  account,  the  partners  were  answerable  for  that 

Lb  Blanc,  J.  Can  an  assumpsit  be  raised  by  one  man's  discharging  the 
debt  of  another,  who  desires  him  not  to  do  it  upon  his  credit  ? 

Lord  Ellenborough,  G.  J.  The  general  authority  of  one  partner  to  draw 
bills  or  promissory  notes  to  charge  another  is  only  an  implied  authority :  and 
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that  impIicatioD  was  rebutted  in  this  instance  by  the  notice  given  by  Smithsont 
who  is  now  sought  to  be  charged,  which  reached  the  plaintiff,  warning  him 
that  Matheto  had  no  such  authority.  *  It  is  not  essential  to  a  partnership  that 
one  partner  should  have  power  to  draw  bills  and  notes  in  the  partnership  firm 
to  charge  the  others :  they  may  stipulate  between  themselves  that  it  shall  not 
be  done ;  and  if  a  third  person,  having  notice  of  this,  will  take  such  a  security 
from  one  of  the  partners,  he  shall  not  sue  the  others  upon  it,  in  breach  of  such 
stipulation*  nor  in  defiance  of  a  notice  previously  given  to  him  by  one  of  them, 
that  he  will  not  be  liable  for  any  bill  or  note  signed  by  the  others.(l). 

Per  Curiam,  Rule  Refused. 


Denn,  on  the   Demise  of.  Joddrell  t.   Johnson. 

10  East,  266.    Nov.  9, 1808. 

Where  a  copyholder  of  inberitaace,  having  power  by  coatom  to  eat  timber,  sarrendered  to  the 
use  of  his  will,  aod  devised  to  Ji»  for  life,  without  impeachment  of  waste,  with  remainden 
over;  tboagh  there  was  tto  instance  in  fact  of  a  copyholder  for  life  in  the  manor  cntting  tim- 
ber; yet  tm  right  being  annexed  to  the  fee  and  inheritance,  the  c;ipybolder  in  fee  in  carv- 
ing eot  his  estate  may  make  a  tenant  for  life  disponishable  of  waste;  and  at  any  rate,  the 
lord  cannot  enter  upon  the  copyholder  for  life's  estate,  as  for  a  forfeiture,  upon  his  catting 
timber;  for  the  injorj,  if  any,  is  to  the  remaiader-man  of  the  inberitaDce. 

THIS  was  an  ejectment  for  a  copyhold  in  the  county  of  Derby,  brought  by 
the  lord,  on  the  ground  of  a  supposed  forfeiture,  by  tenant  for  life,  without  im- 
peachment of  waste,  cutting  down  trees  on  the  copyhold.  It  appeared  at  the 
trial  at  Derby,  that  this  was  a  copyhold  of  inheritance,  surrendered  in  1777  to 
the  use  of  the  will  of  Wm.  Brooks  the  then  copyholder,  who  had  devised  all 
his  freehold  and  copyhold  lands  to  the  defendant  and  others,  in  trust  to  raise 
money  and  pay  off  incumbrances,  and  when  his  nephew  D.  should  attain  23, 
then  in  trust  for  him  for  life,  without  impeachment  of  waste ;  remainder  to  his 
first  and  other  sons  in  tail  in  strict  settlement ;  remainder  to  the  trustees  in  fee, 
one  of  whom  was  the  defendant,  and  the  trees  were  ciit  down  by  D.  after  he 
was  in  possession.  But  it  appearing  also,  that  there  was  a  custom  in  the  ma- 
nor for  the  copyholders  to  cut  trees  ;  though  no  instances  were  shewn  where 
this  had  been  done  by  copyholders  tenants  for  life ;  Grose,  J.  nonsuited  the 
plaintiflf. 

Vaugkan,  Serjt.  now  moved  to  set  aside  the  nonsuit ;  contending  that  no 
copyholder  for  life  could  cut  trees,  even  with  a  custom,  which  would  only 
protect  copyholders  of  inheritance  :  but  that  here,  the  only  instances  proved  of 
the  exercise  of  such  a  right  were  by  copyholders  of  inheritance  ;  and  there- 
fore the  copyholder  for  life  not  being  within  the  custom,  his  cutting  timber 
was  a  forfeiture  of  his  estate :  of  which  the  lord  was  entitled  to  take  advan- 
tage. And  he  referred  to  Mardiner  v  EUiot,  2  Term  Rep.  746,  as  taking  the 
distinction  between  copyholder  for  life  and  copyholder  of  inheritance  in  this 
respect,  and  negativing  the  power  of  the  former  to  cut  timber  in  any  case  for 
.his  own  use. 

(1)  No  other  decided  case  bearing  precisely  open  this  point  has  oeennred.  The  nottca 
which  has  commonly  been  given,  and  which  has  aflerwarda  been  the  sobjeet  of  litigation,  is  a 
notice  of  d'usolation.  As  to  tfae  general  power  of  one  partner  to  bind  the  firm  in  the  eoorse 
of  business,  and  the  effect  of  a  notice  of  dissolation,  see  Oorham  Pinkney  y.  Hall,  1  Salk. 

126.    8.  C.  1  Ld.  Ravm.  176.    v.  Layfitld  ^  at    1  Balk.  292,  and  note  (a)  by 

JSvaiu,  Anon.     12  Mod.  845,  446     Sty.  870.     Storer  v.  Hinckley,  Kirby  147.  Chatnpion 

V.  JIfum/ord  ^  al.  Kirby  170.     TUlier  v.    H'hitehead,  I   Dal.   269.      Minnit  v. 

WhUnty,  16  Vin.  Abr.  244,  pi.  12.  Gorham  4  at.  v.  Thornton  4  al.  Peake**  Ca.  48. 
Oraham  ^  al,  v.  Hope  ^  aL  Peoke*s  Ca.  164.  Godfrey  v  TurnbvU  8f  al.  1  *Esp.  871. 
JtUl  4r  al.  V.  Sutton,  8  'Esp.  108.  Parkin  v.  Currvthtfa  ^  at.  8  *Esp  248  Litnti  ,g  t. 
OaiM  if  Ten  Eych,  2  Johns.  800.  Mowait  v.  Howland  ^  al.  8  Day  368.  KtUhatn  jr  al. 
V.  Clark,  6  Johns.  144. 

Vol.  V.  48 
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Lord  Ellenborough,  C.  J.  There  is  a  mistake  in  considerinff  this  copy- 
bolder  as  teoant  for  life,  with  respect  to  the  lord ;  for  the  whole  inheritaoce  is 
out  of  the  lord,  and  the  fee,  as  to  him,  is  in  all  the  several  perdons  claiming 
under  the  surrender  to  the  use  of  the  will  of  the  last  copyholder  of  inheri- 
tance :  and  if  the  next  owner  of  the  fee  in  remainder  do  not  dispute  the  act 
of  the  tenant  for  life,  it  is  for  this  purpose  a  cutting  down  by  him.  The  in- 
jury, if  any,  is  to  the  remainder-man  :  but  no  injury  has  been  done  to  the 
lord,  and  tnerefore  there  can  be  no  forfeiture  to  him  by  such  an  acL 

Grose,  J.  If  the  remainder-man  had  cut  down  the  timber,  the  lord  could 
not  have  maintained  trover  for  it. 

Le  Blanc,  J.  agreed. 

Batlbt,  J.  The  surrenderor  and  testator  was  the  owner  of  the  inheritance 
and  he  might  have  cut  the  timber.  Then  he  might  carve  out  his  estate  to 
the  several  objects  of  his  bounty  in  what  proportions  he  pleased ;  and  he 
might  give  to  him  whom  he  made  tenant  for  life  the  right  of  cutting  the 
timber. 

Rule  refused. 


Brook  qui  tarn  v.  Middletori. 

10  Eait,  2eS.    Nov.  10, 1808. 

The  Coon  will  not  irant  a  new  trial  in  a  penal  aetion  where  the  verdict  ha*  paaaed  for  the 
defendaDt  on  the  gronnd  of  its  being  againet  the  evidence. 

THE  jury  having  found  a  verdict  for  the  defendant  in  an  action  for  usury, 
Garrow  moved  for  a  new  trial,  with  respect  to  one  of  the  counts,  as  being  a 
verdict  against  all  the  evidence  :  the  usury  Consisting  in  taking  a  quarter  per 
cent,  upon  the  loan  in  the  name  of  commision  the  lender  having  nothing  to  do  for 
it  but  to  receive  the  money  at  the  appointed  time  of  repayment.  And  the  Court 
appeared  inclined  to  have  granted  a  rule  nisi :  but  they  were  not  satisfied  that 
they  had  authority  by  precedent  in  a  penal  action,  where  a  verdict  had  been 
found  for  the  defendant,  without  any  alleged  misdirection  of  the  Judge  in 
point  of  law,  as  in  Wilson  v.  RastaU,  4  Term  Rep.  753,  to  grant  a  new  trial : 
and  they  ordered  the  matter  to  stand  over  to  give  them  an  opportunity  of  look- 
ing into  the  precedents ;  Lord  Etlenhorough,  C.  J.  saying,  that  if  the  Court 
did  not  find  themselves  precluded  from  entertaining  the  motion,  on  the  ground 
of  the  verdict  being  against  the  evidence,  they  would  hear  Garrow  further 
upon  it.     And  before  the  Court  rose  on  this  day,  his  Lordship  referred  to  the 

case  of  Fonnereau  v. (a),  where  the  Court  said,  that  the  rule  had  been 

laid  down  for  50  years  past,  not  to  grant  new  trials  in  actions  on  penal  laws 
where  the  verdict  was  for  the  defendant.  There  indeed  the  doctrine  was  laid 
down  rather  too  generally,  as  the  Court  would  certainly  grant  a  new  trial  in 
case  of  the  misdirection  of  the  Judge  in  point  of  law  :  but  in  case  of  a  ver- 
dict against  evidence,  the  rule  was  now  settled  that  no  new  trial  would  be 
granted ;  which  was  sufficient  to  dispose  of  the  present  motion :  and  therefore 
Uiey  refused  the  rule(l). 

(A)  8  Wile.  69.    The  defendant's  name  was  Btnnii, 
(1)  Vide  Tks  fing  v.  Matobey,  6  Term  Rep.  688. 
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Williams  and  Others  v.  Powell,  Clerk. 

10  East,  269.     Not.  10,  1806. 

CompositioDs  f^r  tithef  eeaie  on  the  death  of  the  ineninbeDt  with  whom  they  were  made,  at 
least  aa  to  bis  aoeeeaaor;  hot  if  the  aueceaaor  oontinne  to  reoeive  the  next  payment  doe  af- 
ter the  de;ith  of  hia  predeceaaor,  he  ceo  only  be  aoooantable  to  the  eieentora  fur  ancJi  pnr* 
tion  of  it  as  the  Taiae  of  the  titbest  if  paid  in  kind,  aecrninc  doe  between  the  last  composi- 
tion received  by  the  late  incnmbent  and  bis  death,  would  nave  amonnted  to;  and  not  pro 
ratUt  according  to  the  time  which  had  ran  before  his  death  from  the  last  payment. 

The  late  vicar  of  Abergavenny  made  certain  compositions  with  his  parish- 
ioners for  th«  vicarial  tithes,  which  were  payable  on  the  29th  of  September; 
and  the  Easter  ofierings  were  payable  on  the  lOtb  of  April  in  each  year;  and 
having  received  his  compositions  up  to  the  29th  of  September  1S02,  he  died 
on  the  10th  of  March  1803.  In  the  May  following  the  defendant,  the  pres- 
ent  vicar,  was  presented,  and  in  November  following  was  inducted.  The  Eos* 
ter  offerings  were  collected  by  the  sequestrator  after  April  1803,  and  were 
paid  over  by  him  to  the  defendant ;  and  after  Michaelmas  in  the  same  3rear, 
the  defendant  received  the  vicarial  tithes  from  some  of  the  parishioners  accord- 
ing  to  the  composition  of  his  predecessor,  and  from  others  according  to  new 
compositions,  some  more,  some  less,  4han  the  former ;  in  all  to  the  amount  of 
181Z.  and  upwards.  The  plaintiffs,  who  were  the  personal  representatives 
of  the  late  vicar,  brought  this  action  for  money  had  and  receivea  against  the 
present  vicar  to  recover  a  proportion  of  such  compositions  up  to  the  time  of 
the  late  vicar's  death,  amounting,  as  they  calculated  them,  to  682.  and  upwards. 
The  defendant  disputed  his  liability  to  account  for  the  compositions  which 
were  not  due  till  his  own  time,  but  paid  202.  into  court,  in  order  to  cover  any 
small  sums  which  might  have  been  due  for  tithes  or  dues  which,  if  received 
in  kind,  might  have  accrued  between  the  29th  of  of  September  1802,  and  the 
death  of  his  predecessor  on  the  10th  of  March  1803 ;  which  sum  it  clearly 
appeared  was  more  than  sufficient  to  cover  any  such  tithes  or  dues.  And 
Le  Blancy  J.  before  whom  the  cause  was  tried  at  Monmouth^  being  of  opinion 
that  the  representatives  of  the  late  vicar  could  have  no  claim  to  the  Easter 
offerings  due  after  his  death,  and  that  his  death  put  an  end  to  the  compositions 
for  the  vicarial  tithes,  at  least  with  respect  to  his  saccessor :  and  that  the 
present  vicar  could  not  be  liable  to  account  for  more  of  the  compositions 
which  he  had  received  from  the  parishioners  than  the  value  of  the  tithes  due, 
if  any  vicarial  tithes  for  milk,  eggs,  &c.  might  have  accrued  in  that  interval, 
between  the  29th  of  September  1902  and  the  10th  of  March  1803,  when  the 
late  vicar  died,  would  amount  to ;  which  were  more  than  covered  by  the 
money  paid  into  court ;  directed  the  jury  to  find  for  the  defendant ;  but  gave 
liberty  to  the  plaintiff's  counsel  to  move  to  set  the  verdict  aside,  and  enter  a 
verdict  for  the  plaintiffs  for  the  whole^  or  so  much  of  the  composition  as  the 
Court  should  think  them  entitled  to  recover. 

Jervis  now  moved  accordingly  to  enter  a  verdict  for  the  plaintiff's  for  682. 
and  upwards.  He  admitted,  that  the  compositions  ceased  in  point  of  law  on 
the  death  of  the  former  vicar,  and  that  each  would,  if  there  had  been  no  com- 
positions, have  only  been  entitled  to  the  tithes  accruing  due  in  his  own  time : 
but  he  contended  that  the  present  vicar,  having  adopted  the  compositions  made 
by  his  predecessor,  and  received  them  as  such :  and  the  consideration  for  such 
payment  being  for  tithes,  part  of  which  at  least  had  accrued  in  the  time  of 
such  predecessor,  had  thereby  charged  himself  with  receiving  a  proportionable 
part  of  the  gross  sum  un  to  the  time  of  his  predecessor's  death  for  his  use,  and 
had  admitted  his  liability  pro  rata  to  the  plaintifis  by  payment  of  money 
into  court.  And  he  compared  this  to  the  case  of  Pagett  v.  Gee^  Ambl.  199, 
where  tenant  in  tail  having  leased,  but  not  according  to  the  statute,  and  dying 
without  issue  between  the  days  of  payment ;  and  the  remainder  man  having 
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received  the  whole  reot ;  Lord  Harduncke  held  the  latter  liable  to  account  for 
a  proportion  up  to  the  death  of  tenant  in  tail.  According  to  a  note  of  the 
same  case  in  1  Burn's  tnst.  tit.  Distress,  s.  18,  which  is  cited  from  a  MS., 
Lord  Hardwicke  is  made  to  say,  '*  I  ground  my  opinion  in  this  case  upon  the 
tenam*s  having  submitted  to  pay  the  rent :  he  has  held  himself  bound  in  con- 
science to  pay  it  for  the  use  and  occupation  of  the  land  the  last  half  year : 
he  paid  it  to  the  defendant,  which  he  was  not  bound  to  do  in  law :  and  in 
such  a  case  the  person  he  pays  it  to  shall  be  accountable,  and  considered  as 
receiving  it  for  those  who  are  in  equity  entitled  to  iti"  He  admitted  that  the 
Stat.  11  Geo.  2.  c.  19.  s.  15,  did  not  apply  to  this  case,  the  demand  not  being 
against  the  occupiers  of  the  land. 

Lord  Ellenbobough,  C.  J.  In  the  case  cited  each  day's  occupation  by  the 
tenant  was  valuable  to  him,  and  therefore  there  might  be  an  equitable  appor- 
tionment of  the  rent  accruing  from  day  to  day,  in  respect  of  such  valuable 
occupation :  and  the  remainder-man  who  received  the  whole  might  well  be 
considered  as  equitably  accountable  for  the  proportion  which  accrued  in  the 
time  of  the  tenant  in  tail.  But  here  the  composition  was  at  an  end  by  the 
death  of  the  former  vicar ;  and  the  present  vicar  in  fact  received  nothing  for 
him  ;  for  no  tithes  had  become  due  since  the  last  payment  in  September  be- 
yond what  the  money  paid  into  court  was  sufficient  to  cover. 

Per  Curiam,  Rule  refu8ed(a). 


Sir  William  Curtis  and  Others  v.  Daniel.    . 

10  Eait,  278.    Nov.  10, 180S. 

ThoDgh  the  lord  of  the  matior  in  Cornwall  may  by  con? eyance  and  acta  of  ownership 
establish  his  right  to  all  tin  mines  within  the  manor,  as  well  under  the  freehold  teneroeoti 
as  under  cnstomary  tenements,  and  the  waates ;  yet  consistentlr  therewith  the  tenants  of 
certain  tenements  m  a  viil  within  the  manor,  some  of  them  freehold  and  some  customary • 
may  by  acts  of  owoerdhip  for  more  than  20  years  past  establish  their  right  to  copper  mines, 
as  well  under  the  waste  and  customary  lands,  as  under  the  freehold  lands  within  the  Till. 

IN  trover  for  copper  ore  raised  from  mines  upon  Towan,  in  the  parish  of 
St.  Agnes  in  ComwaR,  the  plaintiffs  claimed  on  the  part  of  Mr.  Bonythomej 
the  lord  of  the  manor  of  Tywamekaile  Tya$,  within  which  manor  Towan  lay, 
thoo|fh  detached  from  the  body  of  the  manor :  and  it  appeared  that,  besides 
the  mnnor,  the  lord  had  title  to  the  toll  of  tin ;  and  that  he  and  those  under 
whom  he  claimed  had  always  in  fact  received  tin  dues  from  mines  within 
T&wan^  as  well  under  the  freehold  as  under  the  customary  liinds  there,  and  also 
under  tbe^  wastrell  or  common  called  Towan  Common  ;  but  no  other  acts  of 
ownership  had  been  exercised  over  Towan  soil  by  the  lord  of  the  manor.  The 
defendant  claimed  by  lease  under  the  respective  owners  Qf  six  ancient  tene- 
ments in  Towan  vill,  five  of  which  were  freehold,  and  the  sixth  was  a  customary 
freehold  tenement,  held  according  to  the  custom  of  the  manor,  but  not  at  the 
will  of  the  lord.     And  on  their  part  it  was  proved,  that  for  between  20  and  30 

(d)  An  anoymous  case  in  Bunbury^  294,  was  cited  at  the  trial,  with  the  conclusion  of 
which  it  appears  that  the  learned  Judge's  opinien  did  not  altogether  coincide.  **  A  rector 
agrees  with  a  parishioner  for  his  tithes  for  a  certain  sum,  payable  yearly  at  MichiulmaM. 
Toe  rector  dies  the  beginning  of  StpUmber.  The  agreement  determining  by  the  death  of 
the  parson,  the  successor  shall  be  entitled  to  tithes  in  kind  only  from  the  death:  and  Hu  ex- 
ecutor qf  the  loit  incumbent  to  a  proportion  according  to  the  agreement  till  the  time  cf  hit 
<Sflator'«  death  i  and  thie  by  an  equitable  conttruction.  "  Qussre  the  the  ease  of  Muly  v. 
Webber t  wherein  it  was  so  resolved  in  Saccario.'* 

It  seems  that  if  the  tithes  in  kind,  for  which  the  composition  was  made  would,  supposing 
there  had  been  no  composition,  have  been  wholly  due  before  the  death  of  the  rector,  nis  rep- 
resentatives woukl  be  legally  and  equitably  entitled  to  the  whole;  however  they  might  be  re- 
■tyained  bv  bis  agreement  with  the  parishioners  not  to  demand  payment  till  the  day  agreed 
npoo;  and  the  suceeasor  could  not  be  entitled  to  any  part  of  such  compoaition. 
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years  they  had  made  sets  of  the  copper  mines,  as  well  under  the  customary 
lands  and  under  the  wastrell  as  under  the  freehold  lands ;  and  that  these  mine» 
had  been  worked  to  a  considerable  extent,  and  in  a  manner  which  was  noto* 
rious  to  the  whole  neighbourhood,  to  the  plaintiff's  agents,  and  to  the  former 
proprietors  of  the  plaintiff's  estate.  That  dues  to  the  amount  of  above  700L 
for  copper  ore  raised  under  the  freehold  and  customary  lands,  atid  as  much 
more  for  dues  raised  under  the  wastrell,  had  from  time  to  time  been  paid  to 
the  tenants,  and  that  the  value  of  the  ore  raised  was  ten  times  the  amount  of 
the  dues.'  It  was  also  shewn  that  stone  had  been  twice  taken  out  of  a  quarry 
on  the  wastrell,  which  was  applied  to  the  repairs  of  buildings  on  the  customa* 
ry  tenement ;  and  in  orther  instances  earth  had  been  taken  by  the  tenants  of 
some  of  tbe  six  ancient  tenements  from  the  wastrell  for  building  a  wall  and 
for  making  manure ;  and  all  the  six  tenants  exclusively  stocked  Powan  com- 
mon. It  also  appeared  that  the  plaintiffs  and  the  former  lords  of  the  manor 
had  an  agent,  who  annually  collected  their  tin  dues  ;  and  that  the  former  lord 
used  to  be  in  the  parish  about  a  \  month  every  year.  At  the  trial  at  the  last 
sasizes  at  Bodmin^  it  was  at  first  insisted,  on  the  part  of  the  plaintiffs,  that  as 
the  lord  of  the  manor  had  always  received  tin  dues  for  the  tin  mines  under 
Towan,  he  was  also  entitled  to  the  copper  mines,  even  under  the  freehold  ten- 
ements :  but  this  claim  was  finally  abandoned.  And  it  was  contended,  2dly, 
that  at  any  rate  he  was  entitled  to  the  copper  under  the  customary  tenement, 
the  freehold  of  the  soil  being  in  him.  And,  ddly,  a  fortiori,  he  was  entitled  to 
the  copper  under  the  wastrell :  and  he  claimed  not  merely  the  dues,  but  all  the 
copper  raised.  But  Bayley,  J.  held,  first,  that  the  presumption  of  law  was 
that  all  mines  under  freehold  belonged  to  the  freeholder,  though  in  CornwaU 
it  might  be  otherwise  as  to  tin  mines,  which  were  governed  by  peculiar  laws 
and  customs.  Secondly,  that  as  to  the  customary  lands,  the  right  to  the  copper 
mines  might  be  granted  to  tenant,  and  it  was  to  be  coll^ct^d  from  acts  of  omi- 
ership  exercised  by  him  whether  it  was  or  not.  Thirdly,  that  though  the  ge- 
neral presumption  of  law  was  that  the  soil  of  the  waste  was  in  the  lord  of  the 
manor,  yet  it  might  be  shewn  by  evidence  of  acts  of  ownership  to  be  in  the  ten- 
ants of  the"six  tenements.  That  it  appeared  by  admissions  entered  into  be- 
tween the  parties  before  the  trial,  that  the  tenants  of  these  six  tenements  meant 
to  claim  the  wastrell  as  their  property^  so  that  the  lord  was  apprised  of  the 
necessity  of  proving  acts  of  ownership  therein  on  his  part ;  but  that  all  the 
acts  of  ownership  over  the  wastrell  and  the  customary  lands,  as  well  as  over 
the  freehold  lands,  except  in  respect  of  the  tin  mines,  which  was  governed  by 
a  peculiar  law  and  custom,  had  been  exercised  by  the  freehold  and  customary 
tenants,  who  had  for  between  20  and  30  years  past  received  dues  of  copper  to 
a  very  considerable  amount  openly  from  time  to  time  in  the  face  of  the  lord  of 
the  manor  or  his  agents,  while  he  bad  only  received  his  tin  dues.  And  upon 
this  weight  of  evidence  the  learned  Judge  left  it  to  the  jury  to  find  for  the  de- 
fendant :  which  they  did. 

Moore  now  moved  for  a  new  trial,  and  contended  that  the  evidence  given 
on  the  part  of  the  defendant  did  not  wan  ant  the  verdict  of  the  jury  with  re- 
spect to  the  copper  raised  under  the  customary  lands  and  under  the  wastrel!, 
(the  claim  as  to  the  copper  raised  under  the  freehold  being  abandoned)  against 
the  general  presumption  of  law  in  favour  of  the  lord's  claim  to  mines  under 
the  customary  lands  and  the  wastes  within  the  manor,  fortified  as  it  was  in  this 
case  by  tbe  undisputed  right  of  the  lord  to  the  tin  mines  under  all  the  lands  of 
the  manor,  which  was  decisive  to  shew  that  he  was  entitled  to  all  other  min- 
erals in  the  soil  of  which  the  freehold  must  be  taken  to  be  id  him.  And  he 
relied  upon  the  case  of  The  Bishop  of  Winchester  v.  Knight,  1  P.  Wms.  406> 
where  the  freehold  of  the  soil  of  a  customary  tenement,  though  not  held  ad 
valuoiatem  domini,  but  only  secundum  consuetudinem  manerii,  was  adjudged 
to  be  in  the  lord,  and  that  he  was  entitled  to  copper  ore  raised  by  the  then  ten- 
ant and  his  ancestor  out  of  a  new  mine.     [Lord  EUenborough,  C.  J.   The  ten- 
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ants  here  claim  the  whole  soil.]  It  is  said  at  the  concluiion  of  that  report,  that 
there  never  having  been  any  mine  of  copper  before  discoTered  in  the  manor, 
the  jury  could  not  find  that  the  customary  tenant  might  by  custom  dig  and  open 
new  copper  mines.  That  here  the  taking  of  copper  diles  by  the  tenants  was 
not  proved  many  years  back ;  and  it  was  notorious  that  no  copper  mines  had 
been  opened  in  Cornwall  till  within  the  last  century.  That  witn  respect  to  the 
waste,  neither  the  depasturing  by  the  cattle  of  the  tenants,  nor  the  few  instances 
of  taking  earth  for  manure,  and  stone  for  building  for  the  ose  of  the  customary 
tenant,  snewed  any  right  to  mines  under  the  soil ;  while  the  lord  of  the  manor 
had  at  all  times  past  taken  tin,  which  was  evidence  to  his  right  to  all  other 
minerals  ;  and  it  was  not  till  of  late  years  that  the  quantity  of  copper  raised 
was  considerable  enough  to  draw  attention  to  it. 

Batlby,  J.  recapitulated  the  leading  facts  given  in  evidence  with  respect 
to  the  acts  of  ownership  by  the  tenants,  in  taking  copper  for  between  20  and 
30  years  past,  continually  from  time  to  time  to  a  very  considerable  amount : 
not  less  than  70002.  worth  of  copper  having  heen  shewn  to  be  raised  during 
this  period  from  the  wastrell ;  and  this  in  the  face  of  the  lord,  who  used  to  be 
in  the  parish  every  year,  and  had  agents  on  the  spot,  and  who  must  have  known 
it.  And  he  stated  that  he  had  left  it  to  the  jury  to  determine  whether  from 
these  acts  of  ownership  in  working  the  mines,  which  were  by  far  the  most 
valuable  part  of  the  wastrell,  the  property  was  in  the  tenants  or  in  the  lord  of 
the  manor,  who  had  exercised  no  act  of  ownership  there,  except  that  of  taking 
tin,  which  wa;s  under  a  particular  title  and  custom. 

Lord  Ellenboroitgh,  C.  J.  Why  may  there  not  be  two  customs,  one  for 
the  lord  of  the  manor  to  have  the  tin,  and  another  for  these  tenants  to  have  the 
copper  under  their  estates,  and  the  waste  in  question  ?  The  usage  which  es* 
tablishes  the  right  of  the  lord  to  have  the  one,  will  also  establish  the  right  of 
the  tenants  to  have  the  other.  And  here  has  been  an  adverse  possession  of 
the  copper  mines  by  these  tenants  for  above  20  years  past.  Besides,  if  the 
lord  of  the  manor  thinks  he  can  establish  his  right  to  the  copper  by  further 
evidence  upon  another  trial,  there  is  nothing  in  this  verdict  to  conclude  him. 
The  case  was  properly  left  to  the  jury. 

Per  Curidnit  Rule  refused. 


Doe,  on  the  Demise  of  Lawton»  v.  R^dcliffe. 

10  East,  278.    Nov.  11,  180S. 

A  laate,  at  48/.  a-year  granted  andar  a  power  directing  the  bett  rent  to  be  reierved,  cannot 
be  impeached  mereW  by  ahewing  that  the  lesaor  rejected  at  the  time  two  speciBe  oflbra, 
one  ot  50i.  and  another  from  601.  to  60/.  from  other  tenanta;  thoajgh  the  reaponeibility  of 
anch  other  tenanta  coold  not  be  duproved:  for  in  the  exerciae  olaoch  a  power,  whero 
fairly  mtended,  and  no  fine  or  other  collateral  consideration  ia  receiTed»  or  injariooa  par- 
tiality plainly  manifeated  by  the  leiaor,  all  other  reoaisitea  of  a  good  tenant  are  to  be  re- 
garded aa  well  aa  the  mere  amount  of  the  rent  onered:  nnleai  aomething  extra Tagaotlv 
wrong  in  the  bargain  for  rent  be  fhewn.  SembU,  that  the  bui  rent  meana  the  beat  nek 
rent  Uiat  can  reatonablif  be  reoaired  by  a  landlord,  taking  all  the  reqai!*itea  of  a  good  ten- 
Ant  for  the  permanent  benefit  or  the  estate  into  the  accoonu 

THE  defendant  claimed  under  a  lease  made  in  1799  hy  the  last  tenant  for 
life  of  the  estate  under  a  power  to  lease  for  the  hest  rent ;  and  the  remainder- 
man now  endeavoured  to  impeach  the  lease,  which  had  heen  granted  at  a 
hona  fide  rack  rent  of  432.  a-year,  hy  evidence  that  the  last  tenant  for  life  he- 
fore  he  leased  had  two  offers  from  other  tenants,  one  at  50/.,  and  the  other 
at  near  60Z.  a-year,  against  whose  responsihility  nothing  appeared.  But 
there  was  contradictory  evidence  of  opinion  as  to  the  value,  whether  431.  a- 
year  were  not  a  fair  rent  at  the  time :  and  Latarence,  J.  hefore  whom  the 
cause  was  tried  at  Stafford  left  the  question  to  the  jury  under  all  the  circum- 
stances, who  found  a  verdict  for  the  defendant. 
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Abtot  now  moved  for  a  new  trial,  on  the  ground  that  this  was  «  verdict 
against  the.evidence ;  the  fact  not  being  controverted,  that  the  late  tenant  for 
life  received  the  two  specific  offers  of  a  higher  rent  at  the  time  of  the  lease 
granted  from  responsible  tenants. 

The  Court  however  refused  the  rule ;  there  being  no  pretence  to  impeach  the 
lease  on  the  ground  that  the  letting  at  43Z.  a-year  was  not  done  bona  fide  by  the 
tenant  for  life  at  the  time ;  he  not  having  taken  any  fine  or  other  consideration 
for  the  lease,  and  having  a  manifest  interest  to  get  the  best  rent,  which  under  all 
the  circumstances  and  due  consideration  had  of  the  ability  and  good  manage* 
ment  of  the  tenant,  could  reasonably  be  obtained.  And  they  said,  that  where 
the  transaction  was  fair,  and  no  fine  or  other  collateral  consideration  was  taken 
by  the  tenant  for  life  leasing  under  the  power,  or  injurious  partiality  manifest* 
ly  shewn  by  him  in  favour  of  the  particular  leasee,  there  ought  to  be  some- 
thing extravagantly  wrong  in  the  bargain  in  order  to  set  it  aside  on  this 
ground ;  for  in  the  choice  of  a  tenant  there  were  many  things  to  be  regarded 
besides  the  mere  amount  of  the  rent  oflleved.  Rule  refused. 


Splidt  and  Others,  Assignees  of  Halmes  a  Bankrupt,  v. 
Bowles  and  Others. 

lOBMt,279.    Not.  11,  1808. 

A  eovenant  in  a  charter-iMirty  of  affreightment,  to  pay  freight  to  the  owner  for  the  hire  of 
the  Teaiel,  b  not  tmnsferrM  to  the  vendee  by  a  bill  of  mIo  of  the  fbip,  made  doring  the 
Yoyage:  and  saoh  owner  afterwards  becoming  bankrupt,  hie  aaaigneea,  and  not  the  vendee 
of  the  shin,  have  the  legal  right  to  receive  the  freight  and  demurrage  due  from  the  freight* 
er  ttpCd  the  charter  party. 

BY  a  charter-party  of  affreightment,  made  on  i*»c  lllh  Tcuraaty  1601, 
Holmes  of  London,  the  then  owner  of  the  brig  Elizaj  then  on  a  voyage  from 
Newcastle  to  London,\et  her  to  freight  to  Faulder  of  London,  upon  a  voyage  to 
Port  Mahon  in  Minorca,  with  a  cargo  of  coals :  and  Faulder  covenanted  with 
the  owner,  upon  condition  of  his  fulfilling  all  his  covenants,  to  pay  freight  to  the 
owner  or  his  order  at  the  rate  of  611,  6s.  per  keel  of  15  British  chaldrons  in 
London,  hy  good  hills  at  60  days  from  the  receipt  of  the  certificate  of  delivery, 
with  demurrage  at  the  rate  of  6Z.per  day.  Soon  after  the  exerution  of  the  char- 
ter-party the  brig  arrived  from  Newcastle  at  London,  and  in  April  1801  sailed 
from  thence  to  Portsmouth,  where  she  lay  waiting  for  convoy  till  Augiist  fol- 
lowing, when  she  proceeded  on  her  voyage,  and  arrived  at  Port  Mahon  on  the 
24th  of  Oc^o&er  1801,  and  there  delivered  her  cargo:  and  in  March  1802, 
the  certificate  of  delivery  was  received  by  Faulder  in  London  ;  and  there  is 
due  from  him  for  freight  9d2Z.  6s.  and  95/.  for  demurrage.  Holmes,  being 
considerably  indebted  to  the  defendants,  in  April  1801,  deposited  with  them» 
by  way  of  security,  the  bills  of  sale  of  the  brig£?22ra,  and  three  other  vessels; 
and  on  the  14th  of  September  1801,  the  debt  due  from  him  to  the  defendants, 
amounting  to  2760/.,  Holmes  executed  an  absolute  bill  of  sale  to  them  of 
15-16ths  of  the  said  brig  :  which  being  then  at  sea,  all  the  requisites  for 
transfering  the  property  in  her  from  Holmes  to  them  were  duly  complied  with, 
except  the  indorsement  on  the  certificate  of  registry  required  by  tne  stat.  24 
Geo.  3.  c.  6S.  s.  15  and  16.,  which  was  signed  by  one  of  the  defendants,  by 
virtue  of  a  power  of  attorney  from  Holmes,  on  the  14th  of  March  1803,  being 
within  ten  aays  after  the  return  of  the  brig  to  London,  which  was  on  the  6th 
of  the  same  month :  bnt  the  ship  being,  on  the  said  14th  of  September,  upon 
her  voyage  to  Port  Mahon,  every  thing  remained  in  the  same  state  with  re- 
spect to  apparent  ownership  ;  and  the  defendants  did  not  take  actual  posses- 
sion until  her  return  to  the  port  of  London.  The  said  bill  of  sale  of  the  brig 
was  made  of  15- 16th  parts  only,  because  she  was  then  at  sea,  and  to  prevent 
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the  necessity  of  a  new  register.  On  the  same  14th  of  September  1801,  Holmes 
by  indenture  assigned  to  the  defendants  the  policy  of  insurance  made  by  him  oa 
the  brig:  and  it  was  by  the  indenture  agreed  that  such  assignment,  and  also 
the  bill  of  sale  of  the  Eliza,  were  made  for  the  purpose  of  securing  to 
the  defendants  the  payment  of  the  said  debt  of  2760Z.  and  interest!  And 
Holmes  thereby  covenanted,  that  in  case  of  default  of  payment  according 
to  the  covenants  therein  mentioned,  (which  default  did  take  place),  Abo 
defendants  might  sell  the  said  brig  or  shares  absolutely,  and  ako  the  said 
policy  of  assurance,  and  convey  or  assign  the  same  tO'  the  purchaser,  and  re- 
ceive the  purchase-money,  and  apply  the  same  to  the  liquidation  of  their  debt 
and  interest,  and  of  all  charges,  &c. :  rendering  the  overplus,  if  any,  to  Holmes. 
On  the  21st  of  November  1801,  a  commission  of  bankrupt  issued  against 
Holmes,  who  was  declared  a  bankrupt,  and  the  plaintiffs  were  chosen  his  as- 
signees. After  the  arrival  of  the  brig  Eliza,  the  defendants  paid  several  sums 
for  wages  due  to  the  seamen,  who  had  threatened  to  proceed  against  the  brig, 
and  the  said  debt  of  2760Z.  still  remains  due.  This  case  came  on  before  the 
Master  of  the  Rolls  upon  a  bill  of  interpleader  filed  by  Fatdder,  the  freight- 
er; when  his  Honour  directed  these  facts  to  be  stated  for  the  opinion  of  this 
Court,  upon  the  question ;  Whether  the  defendants  or  the  assignees  of  Holmes 
were  entitled  at  law  to  15-16ths  of  the  said  freight  and  demurrage  ?  And  the 
case  stood  for  argument  in  the  paper  of  this  day,  when  Laioes  was  to  have  ar- 
gued for  the  plaintiffs,  and  Parnther^  for  the  defendants ;  but  when  it  was 
called  on, 

Lord  Cllenborough,  C.  J.  said,  that  if  the  rights  of  the  parties  to  receive 
the  freight  were  to  be  considered  with  respect  to  the  charter-party  which  was 
stated  in  the  case,  no  question  Could  be  made  at  law  but  that  the  assignees  of 
the  bankrupt  were  entitled  to  receive  it  from  Faulder,  For  the  charter-party 
was  a  mere  personal  contract  for  the  payment  of  the  freight  by  Fatdder  to  the 
bankrupt,  and  could  not  be  assigned  to  the  vendees  by  the  transfer  of  property 
in  the  ship.  The  question  sent  to  us  to  resolve  is,  who  has  the  title  at  law  to 
tiio  freight  i^nd  demurrage,  which  are  covenanted  to  be  paid  by  the  charter- 
party  ;  and  at  law  we  cannot  say  that  the  covenant  is  transferred  to  the  as- 
signees of  the  ship  by  the  assignment  of  the  property  in  the  ship,  in  the  same 
manner  as  certain  covenants  ar^  said  to  run  with  land.  We  must  therefore 
certify,  that  ihe  assignees  of  the  bankrupt  under  the  bankrupt  laws,  and  not 
the  assignees  of  the  ship  by  the  bankrupt's  own  conveyance,  are  entitled  to 
the  freight  and  demurrage  under  the  charter- party  (a). 


The  King  v.  The  Inhabitants  of  Brampton. 

10  East,  282.    Nov.  12,  1808. 

Evidence  that  Britith  subjects  in  a  foreign  coontry,  b^eing  desirous  of  intermarrying,  went  to 
a  chapel  for  that  purpose,  where  a  service  in  the  language  of  the  ^eountr^  was  read  b)r  a 
person  habited  iiks  a  priest,  and  interpreted  into  Engligh  by  the- officiating  clerk  ;  which 
service  the  parties  understood  to  be  the  marriafe  service  of  tbe  church  of  England,  and 
they  received  a  certificate  of  the  marriage  whicti  was  afterwards  lost,  is  anfficient  whereon 
to  found  a  presumption  (nothing  appearing  to  the  contrary)  that  the  marriage  was  duly  cel- 
ebrated according  to  the  law  of  that  .country,  particularly  after  eleven  years  cohabitation 

'  as  man  and  wife,  till  the  (toriod  of  the  husband's  death. 

And  such  BritUh  subjects  being  attached  at  the  time  to  the  Briti$h  army  on  service  m  snoh 
foreign  country,  and  having^  military  possession  of  the  place,  it  seems  that  such  roarriafle 
solembized  by  a  priest  in  holy  orders  (of  whiqh  this  would  be  reasonable  evidence)  woiud 
be  a  good  marriage  by  the  law  of  England,  aa  a  marriage  contract  per  verba  de  pra$enii 
before  the  marriage  act ;  marriages  bevond  sea  being  excepted  out  of  that  act  And  it 
vroold  make  no  difference  if  solemnized  by  a  Roman  Catholic  priest. 

LYDIA,  the  widow  of  Edmund  Hudson,  deceased,  and   their  children, 
(a)  Vide  Ckinnery  v.  Blackbourn;  B.  R.  E.  24  G.  3.  1  H.  Blac  117.  n. 
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were  rrraoved  by  an  order  of  justices  from  Brampton  in  Norfolk,  to  St  Ed* 
mund  in  Norwich  ;  which  order  was  quashed  by  the  Sessions  on  appeal,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case. 

Lydia  the  pauper,  in  1795,  accompanied  her  then  husband,  a  serjeant  of 
dragoons  in  the  Brilish  army,  to  St.  Domingo,  where  he  died.  After  his 
death,  in  1796,  at  Cape  St,  Nicola  Mole,  in  the  said  island,  she  became  ac- 
quainted with  Edmund  Hudson,  a  serjeant *in  the  26th  light  dragoons,  then 
serving  there  :  and  both  parties  wishing  to  marry  each  other  went  to  a  chapel 
in  the  town  of  Cape  St.  Nicola  Mole  in  order  to  be  married  ;  and  there  a  ser- 
vice was  read  in  the  French  language  by  a  person  dressed  like  a  priest,  and 
interpreted  into  the  English  language  by  a  person  officiating  as  clerk.  The 
pauper  Lydia  did  not  understand  the  French  language,  but  by  the  interpreter 
she  understood  it  was  the  marriage  service  of  the  established  church  of  Eng' 
land  read  in  French.  She  did  not  know  that  the'  person  officiating  was  a 
priest.  She  received  a  certificate  of  marriage,  which  she  has  lost.  There 
was  no  chaplain  at  that  time  with  the  British  forces  in  St,  Domingo.  No 
ev'-^^nce  was  given  of  the  laws  or  usage  respecting  the  marriage  ritual  in 
that  ibland.  The  said  Edmund  and  Lydia  lived  together  as  man  and  wife 
till  May  1S07,  when  he  died ;  being  at  the  time  of  his  death  a  settled  inhabi- 
tant of  St.  Edmund,  Norwich.     In  Janvary  1808,  the  widow  was  removed. 

WUson  and  Alderson,  in  support  of  the  order  of  Sessions,  aAer  observing 
that  the  cohabitation  of  Edmund  and  Lydia  Hudson  stated  in  the  case,  being 
referable  to  a  marriage  in  fact  there  stated,  must  depend,  as  to  its  legality, 
upon  the  validity  of  that  marriage,  contended  that  the  marriage  was  invalid. 
1st,  The  marriage  cannot  be  supported  by  the  local  law  of  St.  Domingo,  be^ 
cause  no  evidence  was  given  of  that  law,  by  which  only  it  can  be  ascertained 
to  have  been  legal  tbore  ;  as  was  held  by  Lord  Kenyon  in  Ganer  v.  Lady 
Lanesborough,  Peakj's  N.  P.  Cas.  18,  upon  a  similar  question  of  divorce. 
And  as  far  as  any  fact  can  be  noticed  out  of  the  case,  it  is  notorious  that  the 
established  religion  of  that  country  is  the  Roman  Cadiolic  :  and  the  evidence, 
as  far  as  it  g-oec,  negatives  that  it  was  by  that  ritual.  2dly,  It  is  not  a  good 
marriage  by  the  law  of  England :  for  though  marriages  beyond  the  seas  are 
excepted  out  of  the  prohibition  of  the  marriage  act,  26  Geo.  2.  c.  33.  s.  13, 
yet,  as  before  that  act  in  England,  they  must  be  celebrated  by  a  person  in 
holy  orders ;  and  therefore  in  Hay  don  v.  Gould,  Salk.  119,  where  the  parties 
were  Sabbatoi ians,  and  the  ceremony  was  performed  according  to  the  rites  of 
their  sect,  and  they  had  lived  togetner  for  seven  years  as  man  and  wife,  till 
the  death  of  the  latter ;  yet  the  officiating  minister  being  a  mere  layman,  the 
ecclesiastical  Court  repealed  the  letters  of  administration  which  had  been 
ffranted  to  the  husband  ;  and  the  delegates,  on  appeal,  affirmed  the  sentence. 
In  Mr.  Fielding^s  case,  5  St.  Tr.  610,  the  marriage  was  celebrated  in  his  own 
lodgings  by  a  Roman  Catholic  priest  belonging  to  the  suit  of  the  Imperial 
Envoy :  but  here  there  is  no  proof  that  the  person  who  officiated  was  a  priest ; 
it  only  appears  that  he  was  habited  like  one.  [Lord  EUenborough,  C.  J.  A 
Roman  Catholic  priest  is  so  far  acknowledged  by  our  church  as  a  person  in 
holy  orders  that  if  he  renounce  the  errors  of  the  church  of  Borne,  he  is  a 
priest  without  any  new  ordination.]  There  is  this  singularity  also  attending 
the  marriage,  that  though  performed  in  a  Roman  Catholic  country,  by  a  French 
priest  in  his  own  language,  the  service  was  understood  to  be  performed  ac- 
cording to  the  rite  of  the  church  of  England.  This  consideration  might  have 
weighed  with  the  Sessions  in  inducing  them  to  discredit,  as  they  have  done 
by  their  order,  the  whole  transaction. 

The  Court  here  observed,  that  they  ,must  assume  that  the  Sessions  believed 
the  facts  sworn  to,  which  are  stated  in  the  case,  otherwise  they  would  not  have 
reserved  the  question  for  their  opinion. 

Peake  and  Frere,  contra,  maintained  that  there  was  evidence  of  a  good 
marriage  both  by  the  laws  of  St.  Domingo  and  of  England.  As  to  the  first. 
Vol,  V.  49 
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there  is  evidence  of  a  ceremony  having  been  peribrmed  which  the  parties 
meant  and  understood  to  be  the  ceremony  of  marriage ;  and  it  was*performed 
in  a  public  place  of  worship,  and  in  a  public  and  solemn  manner,  by  a  person 
habited  like  and  believed  to  be  a  priest,  and  officiating  as  such:  these  facts 
therefore  raise  a  presumption  that  the  ceremony  was  legally  performed  accord- 
ing to  the  law  of  the  country,  unless  the  contrary  be  shewn.     But  if  that  were 
doubtful,  2dly,  it  wss  a  good  marriage  by  the  law  of  England  as  it  stood  here 
before  the  marriage  act,  and  as  it  now  stands  with  respect  to  marriages  beyond 
sea,  which  are  excepted  out  of  that  act.     fn  Haydon  v.  Chuld  it  was  found  as 
a  fact,  thst  the  person  who  officiated  as  minister  was  a  layman ;  and  that  de- 
cision went  upon  the  ground,  that  as  the  husband  demanded  a  right  in  the 
ecclesiastical  court,  which  was  only  due  to  him  by  the  ecclesiastical  law,  he 
must  prove  himself  a  husband  according  to  that  law.     But  the  Court  seem 
to  ba^e  distinguished  his  claim  from  that  of  the  wife  or  issue  entitling  them* 
selves  by  such  marriage  to  a  temporal  right.     And  in  Jesson  v.  ColHns,  Salk. 
437,  and  6  Mod.  165,  where  a  prohibition  was  moved  for  to  stay  a  suit  in  the 
spiritual  court  upon  a  contract  of  marriage  per  verba  de  prtesentU  upon  a  sug« 
gestion  that  it  was  per  verba  de  futuro^  the  writ  was  denied  :  it  being  a  mat* 
rimonial  question  of  which  that  court  had  jurisdiction  :  and  Lord  C.  J.  H6U 
said,  that  a  contract  per  verba  de  prasenti  was  a  marriage :  viz.    "  I  marry 
'*  you  :"  *'  you  and  I  are  man  and  wife."    And  in  the  report  of  the  same  case 
in  6  Mod.  155,  he  says,  that  such  a  contract  ** amounts  to  an  actual  marriage^ 
as  if  it  had  been  in  facie  ecdesuB.^*    And  in  this  all  the  Court  agreed.     Dyer 
369.  a.  is  to  the  same  effect.     In  The  King  ▼.  Fielding,  6  St.  Tr.  610,  the 
marriage  here  by  a  Boman  Catholic  priest  was  held  g6od,  on  evidence  of  the 
words  of  present  contract,  which  were  spoken  in  English ;  the  rest  of  the  cer* 
emony  being^  read  in  the  Latin  tongue,  which  the  witness  present  did  not  un- 
derstand.    Though  the  curtesy  of  the  law  of  England  recognizes  marriages 
in  a  foreign  country  celebrated  according  to  their  law ;  it  does  not  follow,  that 
a  martiage  between  English  subjects  according  to  the  law  of  England  would 
not  be  good,  if  celebrated  in  a  foreign  country  ;  though  not  according  to  their 
law.     Marriages  by  English  subjects  have  often  been  made  abroad  in  the 
chapels  of  our  ambassadors.     [Lord  EUenhorough,  C.  J.     If  made  by  the  al- 
lowance of  the  foreign  state  in  such  places,  they  would  be  good  marriages  in 
those  countries.     But  if  not  a  good  marriage  in  the  place  where  it  is  celebrat- 
ed, it  cannot  be  a  good  marriage  any  where.]     Still  if  celebrated  openly  in 
that  countrjr,  the  presumption  is,  that  it  is  good  there  :  and  the  onus  o^  shew- 
ing that  it  is  void  lies  on  the  party  who  disputes  it.     It  is  at  least  evidence 
that  it  was  allowed  by  the  curtesy  of  the  foreign  state.     Lord  Mansfield  in 
The  King  v.  Stockland,  Burr.  S.  C.  509,  considered  the  mere  cohabitation  to- 
gether as  man  and  wife  for  30  years  as  evidence  of  a  marriage  on  a  question 
of  settlement,  and  the  only  exceptions  made  to  the  rule  in  Morris  v.  MiUer,  4 
Burr.  2059,  were  in  prosecutions  for  bigamy  (a)  and  in  actions  for  criminal 
"Conversation.     Upon  a  late  prosecution  for  bigamy  at  Guildford,  before  the 
''iord  Chief  Baron,  where  the  first  marriage  was  at  Gretna  Green  in  Scotland, 
..lis  Lordship  refused  to  receive  evidence  of  the  law  of  Scotland  in  respect  to 
*he  legality  of  such  marriage  from  the  witness  who  was  a  tobacconist. 

Lord  Ellenborough,  C.  J.  The  facts  are  shortly  these:  a  soldier  on 
service  with  the  British  army  in  St.  Domingo  in  1796,  being  desirous  of 
marriage  with  the  widow  of  another  soldier  who  had  died  there  in  the  service, 
and  both  parties  being    desirous  of  celebrating  their  marriage    with  ef- 

(a)  Vide  the  report  of  Morris  v.  Miller  in  1  Blac.  6S2.  where  the  Comt  refer  to  Che  cate 
of  an  indictment  (or  bigamy  on  the  JVorfolk  circuit,  in  which  Dtni$oit^i,  ruled,  that  *Mhoiigb 
a  lawfol  canonical  marriace  need  not  be  proved,  yet  a  marriage  m  fact  (whether  regular  or 
not)  moat  be  ahewn."  Tliia  it  aeema  muat  be  onderatood  where  there  ia  frima  facU  evi- 
deaca  of  a  lawfol  marriage. 
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feet,  they  weat  to  a  chapel  in  the  tonrn  where  thev  were,  and  there  the 
ceremony  was  performed  by  a  persoo  appearing  there  as  a  priest  and 
officiating  as  such  ;  the  service  being  in  French,  but  interpreted  into  English 
by  one  who  officiated  as  clerk ;  and  which  the  pauper  understood  at  the 
time  to  be  the  marriage  service  of  the  church  of  England.  After  this  they 
cohabited  together  as  man  and  wife  for  11  years,  until  the  death  of  the 
husband.  And  now  it  is  made  a  question  upon  these  facts,  which  we 
roust  take  it  the  Sessions  believed  to  be  true,  otherwise  they  would  not  have 
stated  them  to  us  for  our  opinion,  whether  this  were  reasonable  evidence 
of  a  marriage  in  St.  Domingo  at  that  time,  upon  which  the  Sessions  ought 
to  hare  adjudged  the  settlement  of  the  wife  to  be  in  the  husband's  oar- 
ish.  First,  considering  it  as  a  marriage  celebrated  in  a  place  where  the  law 
of  England  prevailed  :  for  I  may  suppose  in  the  absence  of  any  evidence  to  the 
contrary,  that  the  law  of  England  ecclesiastical  add  civil  was  recognized  by  sub- 
jects of  England  in  a  place  occupied  by  the  King's  troops,  who  would  impli- 
edly carry  that  law  with  them.  It  is  then  to  be  seen  whether  this  would 
have  been  a  good  marriage  here  before  the  marriage  act.  Now  certainly  a  con- 
tract of  marriage  per  verba  de  prasenti  would  have  bound  the  parties  before  that 
act ;  and  this  appears  to  have  been  per  verba  de  prasenth  and  to  have  been 
celebrated  by  a  priest,  that  is,  by  one  who  publicly  assumed  the  office  of  a  priest 
and  appeared  habited  as  such  :  of  what  persuasion  indeed,  whether  Roman 
catholic  or  protestant,  does  not  appear.  But  even  if  it  were  performed  by  a 
Roman  catholic  priest,  that  would  not  vary  the  case  ;  for  such  a  person  would 
be  recognized  by  our  church  as  a  priest  capable  of  officiating  as  such,  upon  his 
mere  renunciation  of  the  errors  of  the  church  of  Borne,  without  any  new  or- 
dination. But  the  case  of  The  King  v.  Fielding  is  in  point  to  shew  that  a 
marriage  by  a  Roman  catholic  priest  (before  the  marriage  act)  was  effectual 
for  this  purpose.  That  was  a  marriage  in  England  by  a  Roman  catholic 
priest  in  the  year  1705,  before  the  marriage  act :  and  upon  evidence  that  the 
prisoner,  in  answer  to  the  question,  whether  he  would  have  the  woman  for  his 
wedded  wife,  said  that  he  would ;  and  that  the  woman  answered  affirmatively  to 
the  question  put  to  her,  whether  she  would  have  Mr.  Fielding  for  her  husband ; 
Mr.  Jusiice  Powel,  upon  a  question  of  felony,  considered  it  as  a  marriage  con- 
tracted per  verba  deprasenti  ;  in  like  manner  as  it  was  considered  by  Lord  Holt 
in  Jesion  v.  Collins.  And  here  there  is  this  further  circumstance,  tnat  the  cer- 
emony was  performed  in  a  public-chapel,  instead  of  in  private  lodgings,  as  it 
was  in  Mr.  Fielding's  case.  Considering  the  case  therefore  te  be,  that  the  King's 
forces  carried  with  them  the  law  of  England  to  St.  Domingo,  by  which  they 
and  other  subjects  who  accompanied  them  (in  the  absence  of  proof  that  any 
other  law  was  in  force  theie)  may  be  considered  as  continuing  to  be  govern- 
ed ;  this  would  be  a  good  marriage  by  that  law.  But  supposing  the  law  of 
England  not  to  have  been  carried  to  St.  Domingo  by  the  king's  forces,  nor 
obligatory  upon  them  in  this  particular,  let  us  consider  whether  the  facts  stat- 
ed would  not  be  evidence  of  a  good  marriage  according  to  the  law  of  that 
country,  whatever  it  might  be.  And  indeed  after  the  ceremony  of  marriage, 
as  it  was  understood  and  intended  by  the  parties  at  the  time  to  be  performed 
openly  in  a  chapel,  by  a  person  appearing  there  as  a  priest  authorized  to  per- 
form the  ceremony  of  marriage ;  and  this  followed  by  a  cohabitation  between 
the  parties  as  man  and  wife  for  11  years  afterwards ;  every  presumption  is  to 
be  made  in  favour  of  its  validity.  1  should  have  considered  myself  as  safe  in 
Testing  my  opinion  in  favour  of  this  marriage  upon  the  law  of  England  as  it 
exists  independent  of  the  provisions  of  the  marriage  act.  But  without  the  aid 
of  that,  I  think  every  presumption  must  be  made  in  favour  of  its  validity  ac- 
cording to  the  law  of  tne  country  where  it  was  so  celebrated  ;(1)  having  been 

(I)  As  to  th«  validity  of  marriagM  celebrated  in  a  foreign  conntry,  and  the  operation  of  the 
lix  loci  npoD  eontracta  cenefally,  aee  note  1.  by  Hargrajf  to  Co.  Litt  79.  b,  and  additions 
by  Day. 
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performed  there  in  a  proper  place,  and  by  a  person  officiating  as  one  com- 
petent to  perform  that  function. 

Gross,  J.  The  question  is,  whether  this  were  a  good  marriage  ?  And  in 
determining  that,  I  have  no  objection  to  consider  whether  it  be  a  good  mar« 
riage  either  according  to  the  law  of  England,  or  according  to  the  law  of  the 
country  where  it  took  place.  Upon  the  former  ground,  I  rather  think  that  it 
was  good  by  the  law  of  England  for  the  reasons  which  have  been  stated  by 
my  Lord.  But  considered  as  a  marriage  by  the  law  of  the  country  where  it 
was  celebrated,  I  think  there  can  be  no  doubt.  The  parties  meant  to  be  mar- 
ried :  they  went  openly  to  a  chapel  in  the  country  where  they  were ;  they 
found  there  a  person  appearing  as  a  priest  of  the  country,  and  they  were  mar- 
ried by  him :  the  service  was  performed  in  French,  but  it  was  translated  to 
the  parties,  and  they  understood  it  to  be  the  marriage  ceremony.  From 
these  facts  the  presumption  would  be,  that  it  was  a  marriage  according  to  the 
law  of  that  country,  by  a  priest  of  that  country  cognizant  of  its  laws  in  that  re* 
spect,  and  who  it  must  be  presumed  would  celebrate  it  according  to  the  law  of 
his  own  country.  There  is  therefore  a  fair  and  reasonable  presumption  that 
these  parties  were  regularly  and  legally  married  according  to  the  law  of  St. 
Domingo,  I  should  think  the  marriage  might  be  sustained  according  to  the 
law  of  England^  but  I  have  no  doubt  that  it  is  sustainable  by  the  law  of  the 
country  where  it  was  celebrated. 

Le  jBlanc,  J.  The  Sessions  have  stated  to  ns  the  facts  proved  in  evidence 
before  them,  and  they  desire  to  know  what  is  the  legal  conclusion  from  that 
evidence.  They  state  in  substance,  that  the  parties  named,  being  in  St  Do^ 
mingo,  and  wishing  to  be  married,  went  in  1796  to  a  place  of  worship  in  that 
country,  and  were  married  by  a  person  appearing  there  as  the  priest,  and  that 
they  have  since  cohabited  as  man  and  wife  till  his  death  in  1807.  And  the 
question  is,  whether  this  be  not  sufficient  evidence  that  the  marriage  was  prop- 
erly celebrated.  It  is  no  objection  to  it  for  the  woman  to  say  that  she  did  not 
know  that  the  person  officiating  was  a  priest;  for  the  same  answer  would 
probably  be  given  by  most  persons'  who  are  married  here.  They  most  for  the 
most  part  say,  that  they  did  not  know  that  t&e  person  who  officiated  was  a 
priest :  but  it  would  be  sufficient  evidence  of  the  marriage  that  the  ceremony 
was  performed  by  a  person  officiating  as  a  priest  in  a  re^lar  place  of  mar- 
riage. And  this  answer  of  hers  was  no  reason  for  the  Sessions  to  say,  that 
the  marriage  was  not  performed  by  a  person  in  holy  orders. 

Bayley,  J.  The  facts  stated  are  strong  evidence  of  a  marriage ;  and  I 
cannot  presume  from  any  of  these  facts  that  the  person  who  officiated  was  not 
a  priest  in  holy  orders,  or  indeed  that  he  was  a  Roman  catholic  priest.  He 
officiated  as  a  priest  in  an  appropriate  place  in  the  country  and  married  these 
parties  ;  and  after  so  many  years  cohabitation  as  man  and  wife  since  that  pe^ 
riod,  I  cannot  possibly  say  but  that  this   was  evidence  of  a.  marriage(l). 

Order  of  Sesssions  quashed. 


The  King  v.  The   Inhabitants  of  the  Township  of  I^il- 

lerby. 

10  East,  292.    Nov.  l2,  1808. 

Upon  a  qnettioB  of  lettlement  between  two  paiiihes,  a  pariabioner  of  one  of  them  having 
property  there  which  is  rated,  thoQ^h  not  to  his  own,  but  in  his  son's  name,  for  the  porpoae 
of  nmking  sach  parishioner  a  witness,  is  nevertheless  incompetent  to  prove  the  settle- 
ment in  the  other  parish. 

WM.  FURGUSSON,  his  wife,  and  family,  were  removed  by  an  order  of 

(1)  [See  all  the  learning  npon  this  subject  collected  in  the  20th  chap,  of  Poynton  on  Mar- 
iage  and  Divorce,  and  the  5th  chap,  of  Stovjr  on  the  Conflict  of  Laws. — W.] 
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justices  from  Chatham  to  KiUerby ,  in  the  county  of  Durham  ;  and  on  ap- 
peal the  order. was  confirmed  at  the  Easter  Sessions,  subject  to  the  opinion  of 
this  court  upon  the  following  case. 

George  Dent^  the  master  of  the  pauper,  was  offered  as  a  witness  on  the 
part  of  the  appellants,  but  was  rejected  by  the  Court.  Upon  the  voir  dire  it 
appeared,  that  Dent  had  rateable  property  in  KiUerby,  but  was  in  fact  not  rated 
for  it  at  the  time  of  hearing  the  appeal.  He  was  however  rated  for  it  at  the 
time  of  lodging  the  appeal  at  the  C^m^mof  Sessions  preceding,  but  his  name 
was  omitted  out  of  the  rate  made  for  Killer  by  in  the  last  Blaster  week,  for  the 
purpose  of  rendering  him  a  witness  at  the  hearing  of  the  appeal,  at  which 
time  the  property  still  belonged  to  him,  though  it  was  in  fact  rated  In  the  name' 
of  his  son,  who  had  no  interest  therein. 

Raine  was  to  have  argued  in  support  of  the  decision  of  the  Sessions,  that 
George  Dent'wsiS  an  incompetent  witness ;  but  the  Court  thought  it  unneces- 
sary to  hear  him..    And 

Hullock,  contra,  briefly  insisted  that  only  the  legal  interest  of  the  witness 
could  be  regarded  ;  and  that  he,  having  been  struck  out  of  the  rate,  was  not 
legally  liable  to  the  payment  of  it.* 

Lord  Ellenborqugh,  C.  J.  The  property  rated  belonged  wholly  to  the 
father,  who  was  tendered  as  a  witness:  the  son  had  no  interest  in  it;  and 
whatever  he  paid  towards  the  rate  must  have  been  allowed  again  to  him  by  the 
father.  The  parties  here  meant  to  commit  a  fraud,  but  did  ndt  know  how  to 
do  it  with  effect. 

Grose,  J.  The  father's  property  is  still  rated,  though  his  name  has  been 
fraudulently  left  out  of  the  rate. 

Le  Blanc,  J.  The  witness  tendered  had  property  which  was  rated  in  the 
parish,  though  in  another  name,  that  of  his  son  who  had  no  property  there : 
and  this  distinguishes  it  from  all  the  cases  where  persons  having  rateable 
property,  which  was  not  in  fact  rated,  were  held  to  be  competent  witness- 
es (a). 

Bayley,  J.  assented(l)(2). 

Order  of  Sessions  confirmed . 

(a)  Vide  Rex  t.  Kirdford,  2  East,  669,  where  all  the  cases  are  collected. 

(1)  In  England  thongb  the  members  of  a  corporation  are  net  aniversall^  excloded  where 
the  corporation  to  which  they  belong  is  interested  in  the  event:  yet  if  the  interest  of  the  in- 
dividual offered  is  to  be  affected  by  the  event  of  the  soit,  he  is  incompetent.  The  County  of 
Salop  V.  The  County  cf  Stafford,  1  Sid.  192.  Dodewell  ▼.  JVb<t,  2  Vem  317.  Brovm  v. 
Corporation  of  London,  11  Mod.  225-  Attorney  General  v.  WyburgK  1  P*  Wros.  699. 
Burton  v.  Hindi,  6  Term  Rep.  174.  If  a  parishioner  be  not  in  fact  rated,  though  liable  to 
be  rated,  his  interest  is  not  affected;  and  he  is  therefore  admissible.  Rex  v.  Proeter  4*  ol, 
4  Term  Rep.  17.  Rex  v.  South  Lynn,  6  Term  Rep.  667.  Rei  v.  Little  Lumley,  6  Term 
Rep.  167.  Rex  v.  Kirdford,  2  East,  669.  This  rule  of  the  Englieli  law  has  been  fully  re- 
cognized in  the  state  of  J^ew-  York,  Jacobean  v.  Fountain,  2  Johns.  70.  Fall  &  a/,  v. 
Belknap,  1  Johns.  486.  In  Connecticut,  a  different  rule  has  been  adopted:  That  where  the 
corporation  is  of  a  public  nature,  and  comprehends  a  division  of  the  state,  as  a  county,  a 
town,  a  society,  or  a  school  district,  the  members  are  competent  witnesses  in  suits  in  which 
such  corporation  is  a  party,  or  has  an  interest;  but  if  the  corporation  is  of  a  private  nature,  in- 
stituted for  special  purposes,  as  banks,  insurance  companies,  turnpike  companies,  &c,  the 
members  are  not  allowed  to  testify.  Swift's  Ev.  67.  See  Smith  exr.  of  Grant  v.  Barber,  1 
Root,  207.  Shelton  v.  Tomlinton,  2  Root,  182.  Cornwell  v.  leham,  1  Day  85.  See  also 
Schank  v.  Stephenton,  1  Penn.  387.  decided  in  JVho-Jeney. 

(2.)  [See  in  Penns.  Reepublica  v.  Richards,  1  Y.  480.  GraybUy,  York  Co.  10  S.  & 
R.  269.  Bankof  Swatarayt,Green,ZVi.^lA,  Com'^fA  v.  Batr</,4  8.  8l  R.  141.  Thorn- 
bury  V.  Directors  of  the  Poor,  12  do.  110.  M'Farlandr,  Commre.  of  Moyemeneing, 
12  do.  297.     Crogef  v.  Leland,  4  Wh.  12. 

See,  in  Massachusetts,  Emereon  v.  JVewbury,  18  Pick.  377.  MiU  Dam  Foundry  ▼.  Ho^ 
vey,  21  do.  417.     Bristol  v.  Slade,  28  do.  160. 

The  sut  64  Gee.  8.  c  170.  s.  9.  has  changed  the  law  as  laid  down  in  the  text,  and  as  had 
bf0n  well  settled  in  England.  For  remarks  |npon  this  statute,  see  1  Stark.  Ev.  169,  160. 
and  notes.    See  also,  Doe  v.  Cockell,  6  C.  &  P.  626.  4  Ad.  &  Ell.  478.— W.] 


390  CASES   IN  MICHAELMAS  TERM 

Hollis  and  Another  Administrators,  &c.  v.  Smith. 

10  Eait,  29S.    Not.  12.  1806. 

AdffiiBntntori  declaring  in  troTer  oo  a  powMBioo  of  the  foodi  by  their  ioteetate,  and  a  eon- 
▼enioo  m  their  own  time,  and  being  nomatted,  are  liable  to  coats;  for  the  fiiet  of  their  po»> 
■enioQ  ia  immaterial ;  and  they  may  eoe  in  their  own  right,' 

THE  plaintifTs  sued  in  trover  as  administrators,  and  declared  in  one  count 
for  a  loss  of  goods  In  the  lifetime  of  the  testator,  and  the  trover  and  conversion 
af^er  his  death  by  the  defendant ;  and  in  a  second  count  they  declared  on  their 
own  possession  of  the  goods,  and  the  subsequent  trover  and  conversion.  And 
having  been  nonsuited  without  any  evidence,  and  the  Master  having  disal- 
lowed the  defendant  his  costs ;  Abbott  obtained  a  rule  for  the  Master  to  tax 
the  costs ;  against  which  Wigley  now  shewed  cause,  and  relied  upon  Cocker" 
ill  V.  Kynaston,  4  Term  Rep.  277,  where  the  executor  declared  in  one  count 
on  a  trover  and  conversion  in  his  testator's  lifo'time  and  in  another  count  on  a 
trover  and  conversion  after  his  death  ;  and  the  evidence  offered,  being  only 
applipable  to  the  first  count,  he  was  held  not  liable  to  pay  the  costs  of  a  non- 
suit. And  BuUer^  J.  there  took  a  distinction,  that  if  the  goods  never  were  in 
the  actual  possession  of  the  executrix,  it  was  absolutely  necessary  for  her  to 
declare  in  tnat  .character.  And  here  no  evidence  having  been  given,  it  did  not 
appear  that  the  goods  ever  were  possessed  by  the  plaintiff. 

Lord  Ellenborough,  C.  J.  That  opinion  was  overruled  in  Bollard  v. 
Spencer,  7  Term  Rep.  358.  The  action  is  founded  upon  the  plaintiff's  prop- 
erty, and  it  is  immaterial  whether  they  were  in  fact  possessed  of  it  or  not,  be- 
fore the  conversion  by  the  defendant*  And  this  latter  case  was  recognized  by 
Lord  JSldon  in  TattersaU  v.  Groote,  2  Bos.  &  Pull.  256, where,  though  an 
administratrix  suing  on  a  covenant(a)  with  her  testator  was  held  not  liable  to 
costs ;  yet  all  the  decisions  in  trover  the  other  way  were  left  untouched  by  that 
judgment.  It  was  once  endeavoured  by  Mr.  Justice  Buller  to  make  it  the 
test  of  an  executor's  exemption  from  costs,  whether  the  money,  when  recov- 
ered in  the  action  would  be  assets :  but  that  is  certainly  not  the  rule  now. 
The  question  is.  Whether  it  were  necessary  for  the  plaintiffs  to  have  declared 
as  administrators  ?  and  hcie  it  certainly  was  not  necessary ;  for  on  the  death, 
of  their  testator  they  were  in  point  of  law  the  owners  of  goods  which  be- 
longed to  the  intestate :  and  whether  actually  possessed  by  them  or  not  be- 
fore the  conversion,  they  might  declare  as  any  other  person  upon  their  own 
property  when  wrongfully  converted  by  another. 

Baylet,  J.  referred  to  March  v.  Ydlowby,  2  Stra.  1107,  assigning  the  rea- 
son why  executors  shall  be  liable  to  costs  in  these  cases,  which  arises  upon  the 
words  of  the  stat.  23  H.  8,  c.  15(1). 

Per  Curiam^  Rule  absolute(2). 

(a)  The  lame  answer  waa  given  to  Cook  ▼.  LueiM,  2  Eaat,  896,  which  waa  alao  cited. 

(1)  Ai  to  the  liability  of  exeentore  and  adminiitrators  to  coata,  see  Frink  jr  oi.  ads.  Laf 
Un,  2  Bay  166.  Vanderhorgt*t  Mxrt,  ▼.-  WhUntr^  2  Bay  899.  Thornton  exr.  of  CKamp 
V.  /ett.  1  Wash.  188.  Cart't  txr.  v.  Andonon,  2  Hen.  &  Manf  861,  869.  Mudd  ^  al. 
oxrt  of  Cabh  v.  Long,  4  Johns.  190.  XiUogg*i  admrt.  v.  IVUeoekt,  2  Johns  877.  Ma^ 
kany'i  exrs.  v.  Poller,  2  Johns.  Ca.  209.     CarliiUU  admr.  y.  J?a(ci,  8  Johns.  879. 

(2)  [See  also  Bradford  v.  Bondmot,  8  W.  C.  C.  R.  122.  Mu$$er  v.  Good,  11  8.  &  IL 
147.  Arnutrong't  Ettaii,  6  W.  286.  Hardy  v.  Call,  16  Mass.  680.  Brooks  ▼.  Sleptni, 
t  Piek.  68.    Hialy  v.  Root,  11  Pick.  889.    PaUhin  v.  iViUon,  4  HiU.  67.r-W.] 
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Ritchie  v.   Atkinson. 

10  East,  295.    Not.  16,  1808. 

Where  the  matter  and  freighter  of  a  yeiiel  of  400  torn  mntnally  agreed  in  writiog  that  fhe 
abip,  being  every  way  fiiteo  for  the  tovb^,  ihould  with  all  oonvenieotapeed  proem  to  8i. 
PwUfiburgh,  and  there  load  from  the  freighter*!  factora  a  compl^$  cargo  of  hemp  aad  iron» 
and  proceed  therewith  to  London  and  dtlivr  tht  tame  on  being  paid  freight  for  hemp  6/. 
per  ton,  for  iron  St.  per  ton,  &c:  one  half  to  be  paid  oo  right  delivery,  the  other  at  8 
moDtha:  held  that  the  delivery  of  a  complete  cargo  was  not  a  condition  precedent;  bat  that 
the  matter  might  recover  freight  for  a  abort  car/^  at  the  atipalated  ratea  per  ton;  the 
freighter  having  hit  remedy  b  damages  for  aach  thort  delivery. 

THIS  was  an  action  of  indebitatus  assumpsit  for  the  freight  of  goods  con- 
veyed in  the  ship  Adelphi,  of  which  the  plaintiif  was  master,  from  St.  Peters* 
burgh  to  London,  and  delivered  to  the  defendant  or  his  order.  There  was 
also  a  count  on  a  quantum  meruit  for  freight,  and  the  common  counts  for  work 
and  labour,  and  for  money  paid,  &c.  The  defendant  pleaded  the  general  is- 
sue ;  and  at  the  trial  at  GuUdhaU  before  Lord  EUenborough,  G.  J.  a  verdict 
was  found  for  the  plaintiff  for  960/.  1&.  subject  to  the  opinion  of  this  Court 
on  the  following  case. 

The  plaintiff  being  roaster  of  the  ship  Addphi,  in  August  1S07  chartered 
her  to  the  defendant  by  the  following  instrument :  "  Memorandum  for  charter. 
London,  12ih  August  1807.     It  is  this  day  mutually  agreed  between  Captain 
J.  Ritchie,  of  the  ship  Adelphi,  burden  400  tons  or  thereabouts,  now  in  the 
river,  and  W,  Atkinson,  of  London,  merchant,  that  the  said,  ship,  being  tight, 
and  every  way  fitted  for  the  voyage,  shall  with  all  convenient  speed  sail  and 
proceed  to  St,  Peterslmrgh,  or  so  near  theieunto  as  she  may  safely  get,  and 
there  load  from  the  factors  of  Wm,  Atkinson,  a  cowvlcte  cargo  of  clean  hemp, 
and  80  tons  of  iron  for  ballast,  not  exceeding  what  she  can  reasonably  stow, 
&c.;  and  being  so  loaded  shall  therewith  proceed  to    Woolvnch  and  London^ 
and  deliver  the  same,  on  being  paid  freight  for  clean  hemp  61  per  ton,  for  bal- 
last iron  5s.  per  ton,  with  (vvo-thirds  port  charges  and  pilotage  as  customary  ; 
restraint  of  princes  and  rulers  during  the  said  voyage  always  excepted  :  one 
half  of  the  freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo, 
and  the  remainder  in  3  months  following.     Thirty  running  days  are  to  be  al- 
lowed the  said  merchant,  (if  the  ship  is  not  sooner  dispatched,)  for  loading  her 
at  St.  Petersburgh,  and  thirty  running  days  for  delivery  at  Wodunchand  Lon- 
don, and  ten  days  on  demurrage  over  and  above  the  said  laying  days  at  61.  per 
day.     Penalty  for  non-performance  of  this  agreenient  2000/.     The  ship  to 
sail  with  convoy  from  the  Sound  for  England.     Wm.  Aikimon."    The  Adel' 
'  phi  sailed  in  ballast  from  Deptford  on  the  24th  of  August  1807,  and  arrived 
at  Cronstadt,  the  port  of  St.  Petersburgh,  on  the  16ih  of  September  following ; 
where  the  plaintiff  proceeded  to  take  in  her  cargo  under  the  charter-party,  and 
continued  loading  her  with  all  due  diligence  until  the  25th  of  September,  and 
bad  then  taken  on  board  between  70  and  80  tons  of  iron  for  ballast,  the  same 
being  a  sufficient  quantity  for  ballast,  and  a  considerable  quantity  of  hemp. 
On  the  26th  of  September  there  was  a  general  rumour  of  an  embargo  being 
intended  to  be  laid  by  the  Russian  Government  on  all  British  vessels ;   and 
there  was  every  appearance  that  it  would  take  place  immediately ;    but  it  did 
not  in  fact  take  place  then,  nor  until  six  weeks  afterwards  :  but  on  the  25th  of 
September  Mr.  Booker,  the  agent  for  the  British  factory  at  Cronstadt,  and  also 
the  agent  to  the  house  of  Hubbard  and  Co.  the  defendant's  agents,  in  conse- 
quence of  instructions  that  he  had  received  from  Sir  Stephen  Shairp,  his 
Majesty's  Consul  Greneral  at  St.  Petersburgh,  desired  the  captains  of  such 
British  vessels  as  were  ready  to  proceed  to  sea,  to  do  so  as  soon  as  possible, 
as  he  expected  an  embargo  might  take  place  immediately.     [The  case  then 


392  CASES  IN  MICHAELMAS  TERM 

set  out  a  circular  letter  of  advice  to  that  effect,  written  to  the  captains  of  Brit" 
ish  vessels  hy  the  consul's  agents.  In  consequence  of  which  the  plaintiff  gave 
directions  to  leave  off  screwing  down  anymore  hemp,  which  is  the  usual  mode 
of  loading,  and  to  fill  the  ship  up  as  fast  as  possible  by  hand  ;  and  the  whole 
of  this  day  was  occupied  in  loading  the  vessel  in  this  manner  till  6  o'clock ; 
at  which  time  she  was  filled  up  as  far  as  could  be  done  by  hand :  and  the  ship 
sailed  on  the  evening  of  the  2dth  of  September  with  a  cargo  more  than  half 
what  she  could  have  carried,  though  there  was  at  the  time  as  much  hemp  of 
the  defendant's  lying  in  lighters  alongside  of  the  vessel  as  would  have  com- 
pletely loaded  her.  The  plaintiff  acted  bona  fide  and  as  an  honest  man  under 
the  existing  circumstances,  and  there  was  a  reasonable  and  well  grounded  ap- 
prehension for  his  acting  as  he  did ;  and  he  brought  home  as  complete  a  car- 
go as  he  could  under  the  circumstances.  Several  other  vessels  sailed  the  same 
evening  as  the  Adelphi.  All  or  almost  all  the  vessels  which  had  passes  sail- 
ed either  the  same  evening  or  the  next  morning  without  full  cargoes,  under  the 
apprehensions  of  an  embargo :  but  some  other  British  vessels  did  not  sail  from 
Cronstadt  at  that  time,  and  were  not  detained,  but  completed  their  loading : 
and  if  the  Adelphi  had  staid,  she  might  have  completed  her  loading.  The 
plaintiff  sailed  without  any  previous  communication  with  Hubbard  and  Co., 
the  defendant's  agents,  to  whom  he  was  addressed ;  they  residing  at  St,  Pe- 
tersburgh.  As  soon  as  they  had  notice  of  the  circumstances  they  immediate- 
ly came  to  Cronstadt  with  an  intention  to  stop  the  ship,  but  it  was  too  late  : 
and  they  then  foriially  protested  against  him  for  breach  of  his  charter-party. 
The  Adelphi  arrived  in  London  and  delivered  her  cargo  there  to  the  defendant, 
who  refused  to  pay  the  freight,  as  little  more  than  a  moiety  of  the  quantity  of 
hemp  stipulated  by  the  charty-party  was  brought  by  the  plaintiff.  The  freight 
of  the  iron  and  hemp  so  brought  to  London  and  aelivered  to  the  defendant 
amounted,  according  to  the  rate  stipulated  in  the  charter-party,  to  960Z.  I5s. 
And  the  verdict  for  that  sum  was  to  stand,  if  the  Court  thought  that  the  plain- 
tiff was  entitled  to  recover ;  otherwise,  a  nonsuit  was  to  be  entered. 

Littledale  contended,  that  the  plaintiff  was  entitled  to  recover  freight  on  the 
'»Harler-parly  in  proportion  to  the  cargo,  although  he  had  not  brought  home  a 
co.apiele  cargo  ;  the  delivery  of  a  complete  cargo  not  being  a  condition  prece- 
dent, nor  the  payment  stipulated  for  entire,  but  to  be  made  ai  the  rate  of  so 
much  per  ton  on  the  different  articles  brought  home  and  delivered,  and  there- 
fore in  its  nature  apportionable.  The  words,  "  arid  deliver  the  same^^  are 
equivocal,  and  may  mean  the  cargo  actually  delivered,  as  well  as  the  whole 
quantity  stipulated  for ;  and  the  former  is  the  more  reasonable  construction, 
especially  in  a  mercantile  instrument ;  because  the  plaintiff  would  then  be  en- 
titled to  receive  the  just  proportion  of  freight  which  he  had  earned  :  and  if 
by  negligence  he  did  not  bring  home  so  complete  a  cargo  as  he  might  have 
done,  the  defendant  would  have  a  remedy  against  him  upon  his  covenant.  The 
true  rule  in  these  cases  was  laid  down  by  Lord  Mansfield  in  BooTie  v.  Eyre(a)^ 
that  **  where  mutual  covenants  go  to  the  whole  of  the  consideration  on  both  sides, 
they  are  mutual  conditions :  but  where  the  covenants  go  only  to  a  part,  and 
where  a  recompence  may  be  had  in  damages,  it  is  a  different  thing :"  and  this 
was  recognised  in  Campbell  v.  Jones,  6  Term  Rep.  573,  and  The  Duke  of  St. 
Albans  v.  Shore,  1  H.  Blac.  278.  That  doctrine  must  at  all  events  apply  to 
a  case  where  the  amount  of  the  freight  was  to  be  ascertained  pro  rata.  As  in 
Thompson  v.  Noel,  1  Lev.  16,  and  1  Keb.  100,  where  the  master  of  a  ship 
covenanted  to  go  to  Ireland  and  there  take  in  280  men  from  the  defendant 
and  carry  them  to  Jamaica  ;  and  the  defendant  covenanted  to  have  the  280 
men  ready,  and  to  pay  6Z.  a  man  for  their  conveyance  :  though  the  defendant 
pleaded  that  he  had  all  the  men  ready,  and  tendered  them  to  be  carried,  and 
the  plaintiff  only  took  and  carried  ISO  of  them :  yet  it  was  held  on  demurrer 

(a)  B.  R.  Euter,  17  Geo.  8.  6  Term  Rep.  578,  and  in  1  H.  Blac.  278.  n. 


IN  THE  FORTY-NINTH  YEAR  OF  GEORGE  HI.         393 

• 

to  the  pka  that  he  might  recover,  hecause  the  plea  was  ortly  an  answer  to  ^art 
of  the  declaration  :  that  is,  though  the  plea  in  bar  shewed  that  the  plaintilS* 
had  not  performed  the  whflie  of  what  he  covenanted  to  do ;  yet  giving  no  an- 
swer to  the  part  which  he  had  performed,  he  was  held  entitled  to  judgment. 
But,  2dly,  though  the  delivery  of «  complete  corgo  were  a  condition  precedent, 
according  to  the  terms  knd  intent  of  tbe  contract,  yet  the  defendant  having 
received  that  part  of  the  cargo  which  was  brought  home,  the  plaintiflf  is  en* 
tilled  t6  recover  upon  a  quantum  meruit,  in  respect  of  the  service  done,  as 
upon  a  new  cause  of  action.  For  though  in  Cook  v.  Jennings^  7  Term  Rep. 
S81,  upon  a  covenant  to  pay  so  much  freight  for  goods  delivered  at  il.,  it  was 
held  that  freight  could  not  be  recovered  upon  the  covenant,  pro  rata  itineris, 
where  the  ship  was  wrecked  at  B,  before  her  arrival  at  il.,  though  the  defend- 
ant had  accepted  the  goods  at  B, ;  yet  Lavrrtnce,  J.  seemed  to  consider  such 
receipt  of  the  goods  by  the  owner  as  evidence  of  a  nevv  contract  between  the 
parties.  And  Luke  v.  Lyde,  2  Burr.  882,  and  1  Biac.  Rep.  190,  went  upon 
that  principle :  as  did  also  Lutwidge  v.  Grey  and  others  in  Dom.  Proc.  1733, 
there  cited(a),  and  the  case  of  the  Copenhagen,  in  the  Court  of  Admimliy,  t 
Rob.  Ad.  Rep.  299.  Tbe  case  of  Bright  v.  Cowper,  1  Brownl.  21,  which 
seems  to  bear  the  other  way,  was  an  action  of  covenant,  and  it  does  not  appear 
whether  the  action  was  brought  for  the  whole  or  only  a  proportionable  part  of 
the  freight.  Besides,  by  the  terms  of  this  contract  the  plaintiff  was  not  bound 
to  deliver  the  cargo,  without  receiving  payment  df  half  of  the  freight  at  the 
time,  and  the  remainder  in  three  months  afterwards  :  by  receiving  therefore 
less  than  the  complete  cargo,  which  the  plaintiff  was  not  bound  to  deliver 
without  a  tender  of  the  half  freight,  the  defendant  impliedly  agreed  to  pay 
for  the  part  so  received.  [Lprd  Ellenborough,  C.  J.  I  do  not  see  how  the 
receipt  of  the  goods  changes  tbe  situation  of  the  parties  ;  becai)se  these  were 
the  defendant's  own  goods ;  and  unless  freight  were  due  upon  them  by  the 
contract,  the  defendant  was  entitled  to  have  his  own  goods  without  any  con- 
sideration. It'  was  therefore  only  taking  peaceable  possession  of  that,  for 
which,  if  wrongfully  withheld,  he  might  have  brought'  trover.  But  on  the 
other  ground,  the  plaintiff  may  contend  with  strong  effect,  that  the  defendant's 
argument  must  go  this  length,  that  if  the  cargo  wanted  a  single  ton  of  being 
a  complete  cargo,  it  wodd  be  a  defence  to  this  action  for  the'  freight.]  The 
plaintiff  might  have  gone  back  again  to  St,  Petersburgh,  for  the  remainder  of 
the  cargo,  and  was  not  bound  to  have  delivered  a  part  only  of  it :  and  the 
convenience  of  receiving  the  j^art  brought  home  would  be  a  good  consideration 
to  the  defendant  from  whence  to  imply  a  new  promise  to  pay  for  it. 

Toddy  contra.  The  covenant  to  bring  home  a  complete  cargo  liT  a  condi- 
tion precedent  to  the  plaintiff's  right  to  recover  freight  upon  the  contract. 
It  is  necessary  for  the  safety  of  merchants  that  these  charter-parties  should 
be  strictly  executed  ;  and  the  late  case  of  Smith  v.  Wilson,  S  East,  437 — 445, 
proceeded  upon  that  principle,  although  the  freight  there  was  covenanted 
to  be  paid  at  so  much  per  month  during  the  voyage  out  to  Monte  Video 
and  back  again  to  the  port  of  discharge.  The  ease  of  Bright  v.  Cotoper/l 
Browol.  21,  was  there  relied  on  by  the  Court ;  and  it  is  immaterial  whether  the 
action  was  brought  forihe  whole  or  a  proportion  pro  rata  of  the  freight ;  for  the 
action  of  covenant  sounding  in  damages,  a  part  only  might  be  recovered,  though 
the  plaintiff  declared  for  the  whole.  And  the  sanle  argument  might  have 
been  urged  in  Cook  v.  Jennings^  7  Term  Rep.  381 ;  but  the  Court  held  the 
performance  of  the  whole  voyage  a  condition  precedent  tor  the  recovery  of 
any  part  of  the  freight.  There  is  no  difference  in  this  respect  between  a 
contract  under  seal,  or  by  parol.  The  construction  in  both  cases  proceeds  on 
the  ground,  that  if  the  parties  have  stipulated  for  themselves,  whether  rea- 
sonably or  not,  the  Court  cannot  stipulate  for  them.     The  substance  of  the 

(«)  Thk  case  b  civmi  at  leocth  by  Mr.  JibbotU  in  bis  Law  of  Merchant^  8hip9t  ice.  28(y. 
Vol.  V.  50 
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contract  in  Bo(me  v.  Eyre  waa  the  conveyance  of 'the  e^te;  a&d  the  exact 
number  of  negroes  o»  it  was  only  the  subject  of  an  independant  covenant ; 
and  any  deficiency  in  the  number  might  be  compensated  in  damages  without 
affecting  the  title  to  the  estate.  In  Campbell  v.  Janest  6  Term  Rep.  570,  a 
particular  sum  was  covenanted  to  be  paid  o&a  given  day  at  all  events!,  vwhich 
might  orrive  before  the  instruction  covenanted  to  be  given  by  the  other  par» 
ty ;  and  consequently  such  instruction  could  not  in  the  nature  of  the  thing  be 
a  condition  precedent  to  the  payment  of  the  money  on  the  day.  Tompson  v. 
Nody  1  Lev.  16,  seems  indeed  the  other  way  ;  but  there  the  covenant  applied 
only  to  the  number  of  men  vyho  were  to  be  carried  out  at  so  tnupfa  per  head ; 
which  may  perhaps  make  a  difference  :  but  a  compUie  cargo,  which  was  cov- 
enanted in  this  instance  to  be  brought  home,  is  in  its  nature- an  entire  thing, 
depending  on  the  capacity  of  the  ship.  [Grose,  J.  Does  it  not  depend  on 
the  intention  of  the  parties,  to  be  collected  from  the  whole  instrument,  wheth- 
er  the  completion  of  the  cargo  was  to  be  a  condition  precedent  to  the  (Miy- 
ment  of  any  freight;  ^nd  could  it  have  been  their  intention  that  if  the  cargo 
wanted  ever  so  small  a  quantity  to  Complete  the  loading  of  the  ship,  that  the 
plaintiff  was  to  receive  nothing  for  that  which  he  brought  home  ?]  It  may 
easily  be  conceived  to  have  been  the  meaning  of  the  parties,  that  if  the  mas* 
ter  refused  or  neglected  to  take  in  any  part  of  the  cargo,  however  small, 
which,  was  ready  for  him,  he  should  not  receive  any  freight :  and  that  the  on- 
ly effectual  way  of  preventing  the  omission,  whatever  the  motive  might  be, 
was  by  making  the  completion  of  the  cargo  a  condition  precedent.  Then  if 
so,  the  acceptance  here  by  the  defendant  of  an  incomplete  cargo,  being  his 
own  goods,  cannot  make  any  difference.  And  as  to'  the  argument  that  the 
plaintiff  might  have  gone  back  to  St.  Petersburgh,  and  have  refused  to  deliv- 
er any  part  of  the  cargo  till  he  had  completed  the  whole ;  the  answer  is,  that 
he  has  brought  his  action  before  he  has  so  done.  Or  at  iany  rate  he  ought  to 
have  declared  differently,  by  stating  the  partial  performance  of  the  original 
contract,  and  that  in  consideration  that  he  would  deliver  the  part  of  the  cargo 
which  had  been  first  brought  home,  the  defendant  promised  to  pay  freight  pro 
rata.  But  a  general  indebitatus  assumpsit  cannot  be  maintained  by  a  p&rtv 
under  contract  until  the  whole  duty  is  performed.  [Lord  EUenborougk,  C.- 
J.  There  is  a  covenant  by  the  plaintiff  that  the  ship  shall  proceed  with  all 
convenient  speed  to  St,  Petersburgh,  and  there  load  a  complete  cargo ;  and 
that  would  not  be  satisfied  by  the  plaintiff  bringing  part  of  the  cargo  at  one 
time,  and  then  going  back  and  bringing  the  remainder  of  it :  and  therdbre 
we  may  lay  that,  which  is  not  the  material  part  of  the  case,  out  of  the  ques- 
tion, and  consider  whether  the  completion  of  the  cargo  be  a  condition  prece- 
dent.] In  Hadley  v.  Clarke,  8  Term  Rep.  259,  the  defendant,  having  con- 
tracted to  carry  the  plaintiff's  goods  from  Liverpool  to  Leghorn,  was  held  lia- 
ble in  damages  for  the  non-performance  of  his  contract  at  the  end  of  two 
years,  during  which  time  the  ship  was  under  an  embargo  of  our  own  gov- 
ernment to  Falmouth,,  in  her  way  out.  And  Laurrence,  J.  referred  to  All.  27, 
"  that  where  a  party  by  his  own  contract  creates  a  duty  or  charge  upon  him- 
self, he  is  bound  to  make  it  good,  if  he '  may,  notwithstanding  any  accident 
by  inevitable  necessity;  because  he  might  have  provided  against  it  by  his 
contract."  As  to  Lutwidge  v.  Grey,  Abbott's  Law  of  Merchant  Ships, 
280,  and  Luke  v.  Lyde\  2  Burr.  883,  the  master  in  each  had  done  all  tbat^e 
could,  and  had  forwarded,  the  goods  or  offered  to  complete  the  voyage ;  but 
the  owner  preferred  to  take  them  at  another  place.  He  then  ai^ed  the  case 
upon  the  marine  law,  as  far  as  it  could  be  collected  from  local  ordinances  and 
general  opinions;  and  referred  to  1  Valin.  626,  2  Poth.  393,  4^  2  Mag.  162. 
1  Moll.  327,  and  Mai.  Lex.  Merc.  98.  100,  Idalynes,  in  one  of  these  paa- 
sages,  mentions  a  case  of'  five  ships  which  were  freighted  out  and  home  in 
1^7,  but  from  some  apprehension  of  being  taken  returned  without .  their  la- 
iring.    Two  of  them  having  staid  out  all  their  time  in  the  foreign  ports,  and 
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protested  against  tbe  factors  of  the  freighters  from  whom  they  were  to  have 
received  their  lading,  were  adjudged  by  the  law  of  admiralty  to  have  deserv- 
ed their  whole  freight :  but  two  others  who  had  not  staid  their  abiding  days, 
nor  protested,  were  found  not  to  have  deserved  any  freight  at  all,  though 
they  were  laden  outward  bdund.  The  fifth  ship,  under  the  like  circumstan-. 
ces  as  the  two  last,  had  half  her  freight  by*a  particular  proviso  in  her  char- 
ter-party. In  p.  100,  treating  on  *'  questions  about  freightings  and  their  sd« 
lutions,"  he  says  **  If  freight  be  agreed  upon  for  commodities  to  be'  laden  £»r 
a  certain  price  for  every  pack,  &c.  without  reigard  to  the  burthen  of  the  s^ip, 
bat  to  give  her  the  fuU  lading:,  no  man  maketh  doubt  but  that  the  same  is 
to  be  performed  necordingly."  [Lord  EUenboreugh,  C.  J.  No.  doubt  if  the 
master  do  not  bring  home  a  full  lading,  the  other  shall  recover :  but  the  writ^ 
er  does  not  say  that  that  is  a  condition  precedent  to  the  claim  of  freight  in 
proportion  to  what'  is  actually  brought  home.  In  all  the  cases  of  conditions 
precedent  the  thing  to  be  done  is  some  indivisible  thing :  but  the  delivery  of 
a  cargo  of  goods  is  not  one  entire  thin?,  but  in  its  nature  divisible. 

Iditledale^  in  reply,  observed  on  the  loose  and  doubtful  opinions  of  the  writ- 
ers on  the  marine  law,  from  whence  no  certain  rule  could  be  drawn;  though 
in  the  very  instance  quoted,  Pothier  and  the  others  admit  that  something  is 
to  be  paid  where  the  master  is  in  no  fault. '  But  the  intention  of  these  parties, 
(the  material  object  of  inquiry,)  that  the  freight  should  be  paid  in  proportion 
to  the  quantity  of  the  cargo,  is  manifest  from  fixing  the  rate  of  payment^y  the 
ton  ;  for,  t)therwise,  if  the  cargo  had  been  meant  to  be  one  entire  thing  of  a 
^ven  tonage,  the  bringing  home  t)f  which  was  t6  be  made  a  condition  pvece- 
dent  to  the  demand  of  any  freight,  one  certain  sum  only  would  have'been  stip- 
ulated to  be  paid  on  the  performance  of  the  one  entire  duty.  On  the  other 
point  i  if  the  expected  embargo  justified  the  carrying  away  the  ship  till  the 
expectation  of  danger  was  removed,  the  returning  afterw:ard8  for  the  remainder 
of  the  cargo  would  be  a  performance  of  the  voyage  with  all  convenient  speed. 
But  it  has  not  been '  thought  necessary  in  this  case  to  argue  the  question  of 
the  embargo,  which  will  arise  in  another  casb  now  standing  for  argunxent. 
As  to  Smith  v.  WiUon,  8  East,  497,  the  owner  did  not  do  every  thing 
in  his  power  to  earn  the  freight  which  he  sought  to  recover,  but  Imerely 
offered  to  prosecute  and  complete  the  Voyage,  in  the  progress  of  which  he  had 
been  interrupted  for  a  time.  That,  therefore,  was  the  case  of  a  failure  in  the 
very  substance  of  the  contract,  the  performance  of  which  was  to  entitle  the  plain- 
tiff to  freight.  But  a  covenant  to  sail  with  the  first  fair  wind  has  been  held, 
CtmstahU  v.  Cloburie,  Palm.  397.  Hall  v.  Cazenove,  4  East,  477.  483.  and 
Bornmann  v.  Too^e,  1  Campbell's  N.  P.  Gas.  377,  not  to  be  a  condition  pre- 
cedent to  the  recovery  of  the  freight. 

Lord  Elleicbobough,  C.  J.  If  the  delivery  of  a  complete  cargo  were  a 
condition  precedent  to  the  recovery  of  any  freight,  no  aoubt  the  defendant 
would  be  entitled  to  require  the  strictest  performance  of  it :  but  the  question 
is,  Whether  it  be  a  condition  precedent?  and  that  depends  not  on^-any  for* 
mal  arrangement  of  the  words,  but  on  the  reason  and  ^ense  of  the  thing,  as  it 
is  to  be  collected  from  the  whole  contract :  whether  of  two  things  reciprocally 
stipulated  to*  be  done,  the  performance  of  the  one  does  in  sense  and  reason  de- 
pend upon  tlie  performance  of  the  other.**  The  rule  was  well  laid  down  by 
Lord  Mamfidd,  in  Boone  v.  Eyre,  1  H.  Blac.  273.  and  6  Term  Rep.  673, 
that  where  mutual  covenants  go  to  the  whole  of  the  consideration  on  both  sides, 
they  ate  mutual  conditions,  the  one  precedent  to  the  other;  but  where  the 
covenants  go  only  to  a  part,  there  a  remedy  lies  on  the  covenant  to  recover 
damages  for  the  breach  of  it ;  but  it  is  not  a  condition  precedent.  That  was 
a  ra«e  where  the  plaintiff  had  conveyed  to  the  defendant  a  plantation  in  the 
West  Indies,  witji  the  negroes  on  it,  and  had  covenanted  that  he  bad  a  good 

*  [See  WrigH  v.  Smiih,  4  W.  &  8.  527.— W.] 
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title,  and  was  lawfully  posseMed  of  the  negroes ;  and  the  defendant  covenant- 
ed, that  the  plaintiff,  w^l  and  truly  performing  all  and  every  thing  in  the  deed 
contained  on  his  part  to  be  performed,  he,  the  defendant,  wonid  pay  a  certaio 
annuity.     And  to  an  action  on  covenant  for  noa-paymeot  of  the  annuity  the 
defendant  pleaded,  that  the  plaintiff  was  not  at  the  time  legally  possessed  of 
the  negroes,  and  so  had  noi  a  good  title  to  convey.     But,  on  demurrer.  Lord 
Mamfidd  said,  that  if  si^ch  a  plea  were  to  be  allowed,  if  any  one  negro  were ' 
1  not  the  property  of  the  plaintifl[|  it  would  bar  the  action.     He  must  therefore 
/  have  considered  that  such  a  covenant  was  in  its  naiiue^pportionable  accord- 
f  in^  to  the  damage  sustained  by  the  breach  of  it,  and  did  not  malce'a  conditio 
precedent  to  the  payment  of  the  annuity.     Now  apply  that  to  the  present  case. 
Here  is  a  ship  of  about  400  tons,  which  is  freighted  to  go  to  St.  Peiersburghf 
and  to  bring  home  a  complete  cargo  of  hemp  and  iron,  and  to  deliver  the  same 
on  being  paid  freight  so.  much  per  ton  on  each  commodity.     If  4he  owner  be 
not  entitled  to  recover  freight  for  any  proportion  of  goods  he  may  bring  home 
short  of  a  complete  xargo,  and  it  should  appear  by  any  subseauent  admeas- 
urement of  the  vessel,  even  after  the  delivery  of  the  cargo,  that  there  was 
wanting  some  small  fraction  of  a  complete  cargo ;  if  the  ship  had  been  sup- 
posed to  measure  400  tons,  and  a  cargo  adapted  to  that  proportion  had  been 
loaded,  and  it  turned  out  that  she  measured  10  or  20  tons  more;  the  owner 
would  altogether  be  defeated  of  his  remedy  for  the  whole  freight.     But  would 
not  such  a  construction  be  contrary  ta  common  sense  and. the  true  nature  of 
such  a  contract;  and  can  any  such  meaning  be  fairly  inferred  from  the  terms 
of  it?    -But  it  is  skid  that  a  difierent  construction  will  bear  hard  upon  the  mer- 
chant who  has  stipulated  for  the  delivery  Df  a  complete  cargo.  It  does  not  fol- 
]  low,  however,  from  thence,  that  if  there  has  been  an  imperfect  delivery,  he 
I  will  be  ousted  of  his  remedy  :  fojLclearly  an   action  on  the  case  lies  against 
I  the  captain  who  has  made  an  imperfect,  when  he  could  have  made  a  perfect 
I  detivery.    But  I  should  require  the  strongest  authority  to  be  adduced  before  I 
,  Beld^tbat  this  was  a  condition  precedent,  whea  the  consequences  of  such  a 
construction  would  be  such  as  I'  have  before  stated.     There  is  no  case,  how- 
ever, where  the  delivery  of  less  than  a  complete  cargo  has  been  held  not  to  be 
apportionable.     Where,  as  in   Smith  v.    Wilson,  8  East,  4S7,  the  freight  is 
made  payable  upon*  an  indivisible  condition,  such  as  in  that  case  the  arrival 
of  the  ship  with  her  cargo  at  her  destined  port  of  discbarge  ;  such  arrival,  &c. 
must  be  a  condition  precedent ;  because  it  is  incapable  of  being  apportioned : 
but  here  the  delivery  of  the  cargo  is  in  its  nature  divisible,  and  therefore  I 
think  it  is  not  a  condition  precedent ;  but  the  plaintiff  is  entitled  to  recover 
freight  in  proportion  to  the  extent  of  such  delivery  ;  leaving  the  defendant  to 
his  remedy  in  damages  for  the  short  delivery.     And  all  the  cases  of  conditions 
precedent  have  been  ;vhere  the  thing  to  be  done  was  a  strict  indivisible  condition. 
The  same  may  be  said  of  the  case  oi  the  five  ships  mentioned  from  Malyna^ 
which  were  freighted  out  to  Leghorn  and  Civita  Vtcchia^  there  to  remain  a 
cidrtain  time  and  take  in  their  lading  and  return  home ;  and   some  of  them 
came  &way  without  any  lading,  before  the  precise  time  stipulated  for  their 
abiding  there  to  be  laden  had  expired.     In  this  case,  however*  the  condition  is 
\  divisible,  and  the  real  justice  of  the  case  will  be  attained  by  the  pjaioiifT 's  re- 
\  covering  his  freight  in  the  proportion  per  ton  of  the  goods. delivered ;  anj^e 
;  remedy  of  the  defendant  will  still  be  entire  to  punish  the  master  for  bis  im- 
perfect and  wrongful  delivery. 

GaosE,  J.  It  is  not  a  condition  precedent  to  the  claim  of  freight  that  a  com- 
plete cargo  should  be  delivered.  The  agreement,  however,  does  contain  a 
condition  precedent  in  one  part ;  for  the  payment  of  the  freight  is  made  a  con- 
dition precedent  to  the  delivery  of  the  cargo  ;  the  master  being  to  "  deliver  the 
same  on  being  paid  freight,^^  This  is  strong  to  shew  that  the  parties  knew 
how  to  make  a  condition  precedent  where  it  was  so  intended :  but  they  have 
not  done  so  in  the  instance  now  in  question.     And  to  construe  the  delivery 
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of  a  complete  cargo  to  be  a  condition  precedent  to  the  right  to  recover  any 
freight  woald  be  manifestly  nniust ;  beeaase  if  default  were  made  in  ever  so 
small  a  pronortion  of  that  which  -would  be  a  complete  cargo,  the  master  would 
not  be  eniitled  to  any  freight  for  however  large  a  proportion  of  goods  he  may 
have  delivered.  The  reasonable  con8tru<<lion  therefore  is,  that  the  plaintiiT 
should  receive  freight  according  to  the  quantity  per  ton  which  he  has  deliver* 
ed.  But  it  is  said  that  the  intention  of  the  parties  was  that  the  defendant 
should  receive  a  compku  carffo,  as  much  as  could  be  stowed  in  the  ship;' and 
that  this  was  a  material  stipulation  to  be  performed  for  his  benefit.  I  will  not 
say  now  that  it  was  not  so :  but  taking  it  to  be  so,  th^  defendant  has  his  rem* 
edy  for  the  breach  of  it.  If  either  of  the  parties  break  his  part  of  what  be  haa 
engaged  to  do,  he  will  be  answerable  to  the  other.  In  this  way  perfect  justice 
will  be  done  to  both :  but  not  so  if  the  delivery  of  a  complete  cargo  were  rnade^ 
a  condition  precedent  to  the  payment  of  any  freight :  and  therefore  I  do  not 
think  that  it  was  the  intention  of  the  parties  to  make  it  so.  The  cases^  where 
acts  stipulated  to  be  done  by  one  party  have  been  held  to  the  conditions  prece- 
dent to  the  claim  of  the  other,  have  been  where  it  appeared  upon  the  face  of 
the  contract  to  have  been  the  intention  of  the  parties  that  the  one  thing  should 
not  be  done  by  one  party  till  something  else  had  been  done  by  the  other.  But 
DO  such  intention  appears  here. 

Lb  Blanc,  J.  The  question  depends  on  the  construction  to  be-put  upon 
this  instrument ;  whether  we  can  see  from  the  whole  of  it  that  it  was  the  in- 
tention of  the  parties  that  the  delivery  of  a  complete  cargo  should  be  a  condi- 
tion precedent  to  the  recovery  of  any  freight  at  all.  This  rule  was  laid  down 
in  one  of  th^  early  cases,  Kingston  v.  Freston  (a),  which  has  been  since  fol* 
lowed  in  others.  Now  the  delivery  of  the  cargo  was  in  its  nature  divisible  ; 
for  it  consisted  of  hemp  and  iron,  the  freight  of  which  "was  to  be  paid  for  by 
the  ton,  according  to  a  different  rate  of  payment  for  the  one  and  for  the  other : 
and  therefore  we  cannot  collect  the  intention  of  the  parties  to  have  been  to 
make  the  delivery  of  a  complete  cargo  a  condition  precedent  to  the  payment  of 
freight  for  any  part  which  was  delivered.  The  rule  was  laid  down  in  Boone 
V.  £yre,  and  approved  by  this  Court  in  Campbell  v.  Jones^  and  by  the  Court 
of  Common  Pleas  in  The  Duke  of  St,  Albans  v.  Shore^  that  where  a  cove- 
nant goes  to  the  whole  of  the  consideration  on  both  sides,  there  it  is  a  condi- 
tion' precedent;  but  where  it  does  not  goto  the  whole,  but  only  to  a  part,  there 
each  party  must  resort  to  his  separate  remedy  for  the  breach  pi  the  contract 
by  the  other.  Here  it  is  clear  that  the  delivery  of  a  complete  cargo  does  not 
go  to  the  whole  consideration  of  the  freiglit;  because  the  failure  of  bringing 
home  one  ton  less  than  the  full  quantity  of  400  tons  would  prevent  the  plain- 
tiflf  from  recovering  for  the  399  tons  which  he  might  have  brought  over. 
The  loss  on  his  part  by  such  a  construction  would  bear  no  sort  of  proportion 
to  the  injury  suffered  by  the  defendant.  The  fair  construction  therefore  is^ 
that  the  plaintiff  should  recover  freic^ht  for  what  he  has  performed  :  and  that 
the  defendant  should  have  a  Remedy  against  him  for  that  which  he  has  not 
performed,  and  which  ho  ought  to  have  done. 

Bayley,  J.  There  would  be  gr^at  injustice  done  by  holdibg  this  to  be  a 
condition  precedent;  and  none  by  a  different  construction  ;  because  if  the  de- 
fendant has  sustained  any  injurv  by  the  non-delivery  of  a  complete  cargo,  he 
will  recover  a  compensation  in  images  commensurate  to  such  injury.  It  ia 
necessary  to  look  to  the  instrument  to  see  whether  this  be  a  condition  prece- 
dent; to  see  what  the  intention  of  the  parties  was  In  this  respect. '  It  begins 
by  stating  that  *'  it  is  this  day  mutually  agreed"  &c.  That  would  have  some 
little  influence  to  shew  that  each  of  the  parties  had  mutual  stipulations  to 
make.  Not  that  those  words  would  control  the  meaning  of  the  subseauent 
words,  if  it  clearly  appeared  that  a  condition  precedent  was  intended  by  them. 

(a)  E.  IS  Geo.  8.  itatsd  at  length  in  Jenu  ▼.  Barklty,  Doogl.  689. 
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Then  the  captain  engages  that  the  abip  shall  be  *'  tight,  &c.  and  every  way 
fitted  for  the  voyage,  and  shall  with  ail  convenient  speed  sail  and  proceed  to 
St,  Petersburgh."  Now  if  those  were  to  be  deemed  conditions  precedent, 
then  if  there  were  any  defect  in  the  fitting  out,  or  an  boor's  delay  in  the  sail- 
ing, the  remedy  for  the  freight  would  be  defeated.  Could  that  have  been  in- 
tended by  the  parties  ?  Then  the  ship  is  to  retorn  with  a  complete  cargo :  and 
if  that  were  a  condition  preced0nt,  then  if  there  were  a  deficiency  of  one  ton 
only  in  the  cargo,  though  sll  the  rest  were  delivered,  the  defendant  would 
have  all  the  benefit  of  such  delivery  without  being  obliged  to  pay  any  thing 
for  it.  Is  that  reasonable  ?  and  carl  we  collect  any  such  intention  from  the 
instrument  ?  In  Cooke  v.  Jennings  the  freight  was  to  be  paid  for  deals  deliver^ 
id  at  Liverpool :  none  Were  delivered  at  Liverpool;  and  therefore  no  freight 
could  be  due.  In  Bright  v.  Cowper  an  entire  sum  was  to  be  paid  ;  and  there- 
fore unless  the  plaintiff  was  entitled  to  recover  the  whole,  he  could  not  recover 
any  part.  Unless  therefore  there  was  a  performance  of  the  whole  for  which 
that  entire  sum  was  to  be  paid,  which  there  was  not ;  he  could  recover  noth-. 
ing(l).  But  there  is  nothing  here  to  shew  that  it  was  the  intention  of  the 
parties,  that  the  delivery  of  a  complete  cargo  should  be  a  condition  precedent 
to  the  recovery  of  any  freight  actually  earned.  Great  injustice  Would  ensue 
from  holding  it  to  be  so :  and  no  injustice  to  either  party  from  holding  it  not 
to  be  so(2). 

Postea  to  the  Plaintiff. 


Lady  Wilson   v:  Wgg  .^md  Another,  Executors  of  An- 
derson. 

10  East,  818.    Nov.  16,  1808. 

To  a  ooont  ineoYonant,  chai^tig  the  defeodaotfl  at  ezecaton  for  broachoa  of  covonant  by 
tbair  testator,  aa  leasee,  who  bid  coTenanted  for  hioaself,  his  execotors  and  assigns,  may  be 
joined  another  coont  chargiog  them,  that  aAer  the  testator's  death,  and  their  proving  the 
will,  aiid  dnrjog^  the  term,  the  demised  premises  cime  by  assignment  ta  one  D.  A.  against 
whdm  breaches  were  alleged;  and  eoncloded  that  so  neither  the  testator,  nor  the  defend- 
anU,  after  his  death,  nor  D.  jf.  sinoatbe  astigooient  to  him  had  kept  the  said  oovesant, 
bnt  had  broken  the  same.    And  pltn%  adminittraverunt  nay  |>e  pleaded  to  both  connu. 

THE  plaintiff  declared  in  covenant  upon  a  lease  granted  by  her  and  her 
husband,  deceased,  to  the  defendant's  testator  of  certain  lands  and  tithes  for 
21  years  from  Michaelmas  1787,  at  a  certain  rent ;  whereby  the  testator  cove- 
nanted for  himself,  Am  exectUors,  administrators  and  assigns,  toperform  the 
covenants  in  the  lease.  And  by  the  first  count,  after  staling  the  above,  and 
that  the  testator  had  entered  and  was  possessed  of  the  premises,  and  made  his 
will,  appointing  the  defendants  executors,  and  died,  and  that  the  defendants 
had  proved  hia^  will,  the  plaintiff  alleged  breaches  of  covenant  by  the  testator 
in  his  life-time.  And  by  theeecond  count  she  charged,  that  after  the  testator's 
death,  and  after  the  defendants  had  proved  his  will,  &c.  and  during  the  term, 
all  the  estate,  right,  title,  interest,  and  term  in  the  demised  premises  came  to 
one  D.  Anderson  by  assignm^t  thereof,  by  virtue  of  which  he  entered  and 
was  possessed  ;  and  then  the  plaintiffcharged,  that  the  said  J).  Anderson  Hnee 
the  assignment  made  to  him  as  aforesaid,  and  his  said  entry  and  possession,  &c. 
bad  not  kept  the  covienant  in  the  said  lease,  (specifying  the  breaches  in  the 
usual  way  by  such  assignee  of  the  term :)  concluding,  and  so  the  plaintiff 
saith,  that  neither  the  said  testator  in  his  lifetime,  nor  the  defendants  after  his 

(1)  Vide  S  Bolstr.  825  per  Crew  Ch.  J.     JVaddington  v.  Oliver,  2  New  Rep.  60.  F««- 
on  v.  .Afofw^d  ♦  a/,  a  Mass.  Rep.  147.  «  t  u      «.*.  • 

(2)  y\d9  Davidton  v.  Owvnne,  \2  East  881.    Bennet  v.  Pt^U  exrt.  7  Johns.  249,  in 
which  the  priaeiple  of  the  deeisipa  is  fally  recognisEed. 
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deatbt  nor  the  said  D.  Anderson  sipce  the  assignment  made  to  btm  as  afore- 
said,  have  kept  the  said  covenant,  but  have  broken  the  same,  &c.  , 

The  defendants  pleaded,  1st,  perfbnnances  of  the  covenant  by  the  testator 
in  his  lifetime ;  and  2dly,  piene  adminisiravervnt  as  to  tbe  same  breaches : 
and  demurred  specially  to  tbe  breaches  ftssign^d  in  the  second  count  to  have 
been  committed  by  D.  Anderson  the  assignee  of  the  term,  because  he  was  no 
party  to  the  action  \  and  because  the  plaintiff  could  not  count  in  the  same 
declaration  affainst  the  defendants  as  executors  for  breaches  of  covenant  com* 
mitted  by  the  testator  in  his  lifetime,  and  for  other  breaches  of  covenant  by  the 
defendants  themselves,  or  by  the  said  D.  A.  as  assignee  of  the  lease ;  and  that 
these  different  breaches  of  covenant  could  not  be  joined  in  the  same  declara- 
tion; and  that  the  defendants,  as  executors,  were  not  by  law  answerable  for 
the  acts  of  D.  A.  as  alleged  against  them  for  breaches  of  covenant  assigned 
against  the  said  D,  A.  &c;     On  which  there  was  joinder  in  demun«r. 

Mardey^  Serjt.  in  support  of  tbe- demurrer,  being  asked  by  the  Court  what 
objection  there  could  be  to  this  mode  of  declaring  against  executors;  answered, 
that  the  two  counts  could  not  properly  be  joined,  because  in  the  first  they  were 
saed  as  executors  (or  breaches  of  covenant  by  their  testator ;  and  in  the  aecond 
they  were  sued  in  effect  as  assignees  of  the  term  after. their  assignment  to  D. 
Anderson  for  breaches  committed  by  him ;  and  it  might  be  very  doubtful 
whether  plene  administraverunt  could  be.  pleaded  to  tbe  second  count. 

Lord  ELLBiiBoaoiTGit,  C.  J.  The  testator  covenants  for  himself,  his  executors 
and  assigns :  then  are  not  his  funds  liable  to  the  plaintiff  for  any  breaches  com- 
mited  by  himself,  or  bis  executors,  or  his  assigns  ?  D.  Anderson  is  an  assignee 
of  the  testator,  and  his  executors  are  liable  in  that  character  for  breaches  com- 
mitted by  him  :  and  therefore  no  doubt  that  plene  administraverunt  may  be 
pleaded  to  the  last  coiint  as  well  as  to  the  first.  That  was  settled  in  tbe  case 
otlAfddaU  and  others  v.  Dunlopp  and  others j  Executors  of  Fenton^  I  Wils..4. 

Manley^  Serjt.  then  prayed  leave  to  amend ;  which  was  granted  condition- 
ally. 

Holroyd  was  to  have  supported  the  declaration.  ' 


Wells  V.  Fydell  and  Elizabeth  Betts. 

10  Eut,  816.    Nov.  16,  ISOe. 

It  is  not  enough  for  the  executor  pf  an  execotor,  raed  for  breach  of  covenant  made  by  the 
original  testator,  to  plead  phne  adminitiravit  of  all  the  goods  and  chattels  of  the  original 
teatatof  at  the  timo  of  his  death  eoine  to  the  hands  of  the  defendant,  &c.  withent  also 
pleadiog  pUnt  ttdminittravithy  the  firat  ezecntor;  or  at  leaat  that  he,  the  aecond  executor, 
had  no  aasets  of  the  first;  so  as  to  shew  that  he  had  no  fand  ont  of  which  any  devaUavU 
by  the  first  execotor  coald  be  made  good. 

THE  plaintiff  saed.  tbe  defendants  as  executor  and  executrix  of  John  Betts^ 
deceased,  which  John  Betts  was  surviving  executor  of  John  Parish,  deceased, 
in  convenant,  upon  an  indenture  of  detnise  dated  19th  March,  1774,  wherehy 
John  Parish  demised  to  one*  L.  Pope  certain  land  and  buildings  for  70  years 
from  the  5th  of  April  then  next,  at  a  certain  rent,  and  on  certain  covenants : 
and  declared,  that  by  another  indenture  of  the  10th  of  June  1774,  Pape  assign- 
ed tbe  residue  of  the  term  to  the  plaintiff.  That  Parish  afterwards  died  dur- 
ing the  term,  having  first  duly  made  and  publishedhis  will,  and  thereby  ap- 
pointed the  said  John  Betts  and  one  F.  Flowers  executors  thereof,  who  duly 
proved  the  same.  That  Flowers  afterwards  died,  while  the  plaintiff  was  so 
possessed  of  the  term ;  whereby  John  Betts  became  surviving  executor  of 
Parish  :  and  that  John  Betts  afterwards,  on  the  Ihh  of  October  1803,  died, 
having  first  made  his  will,  whereby  he  appointed  the  defendants  his  executor 
and  executrix,  who  duly  proved  ,his  will,  6bc.  The  declaration  then  stated  a 
breach  of  the  covenant  for  quiet  enjoyment  by  John  Parish  ini  his  life-time, 
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and  since  hit  decease  by  the  defendants  as  socb  ezecator  and  executrix  as 
aforesaid,  in  conseqnence  of  an  eviction  df  the  plaintiff  from  a  certain  pan  of 
the  demised  premises  by  the  mayor  and  burgesses  of  Botton  having  lawful 
title  thereto. 

The  defendants  pleaded,  ifUtr  alia,  th^t  they  hare  fully  administered  all 
and  singular  the  goods  and  chattels  which  were  of  the  ^id  Jahn  Parish^  de* 
ceased,  at  the  time  of  his  death,  and  which  have  ever  come  to  the  hands  of 
the  defendants  as  execotor  and  executrix  as  aforesaid  to  be  adminstered,  to 
wit,  at,  dec. ;  and  that  they,  the  defendants,  have  not,  nor  on  the  day  of  exhibit- 
ing the  bill  of  the  plaintin  in  this  behalf,  or  at  any  time  since,  had  any  goods 
or  chattels  which  were  of  the  said  John  Parith,  deceased,  at  the  time  of  his 
death,  in  the  hands  of  them,  the  defendants,  as  executor  and  executrix,  aa 
aforesaid,  to  be  administered  ;  and  this  the  defendants,  executor  and  executrix 
as  aforesaid,  are  ready  to  verifv ;  wherefore  they  pray  judgment  if  the  plains 
tiff  ought  to  have  or  maintain  his  afor^aid  action  thereof  against  them,  &c. 
To  this  plea  there  was  a  general  demurrer  and  joinder. 

Williams,  Serjt.  objected  to  the  sufficiency  of  the  plea,  which  only  put  in 
issne  the  due  administration  by  these  defer^ants  of  the  assets  of  the  original 
testator  Parixk,  which  had  come  to  their  hands,  as  such  assets ;  but  did  not 
also  allege,  as  it  ought  to  have  done,  that  theic  immediate  testator,  John  Beits, 
had  fully  administered  in  his  own  time  the  assets  of  his  testator  Parish  which 
,had  come  to  his  hands :  or  at  least  that  the  defendants  had  fully  administered  to 
/.  B.  their  own  testator.  The  frame  of  the  pleis  would  then  have  been,  that 
the  defendants  testator  J.  B,  had  fully  administered 'all  the  goods  and  chattels 
pf  his  testator  J.  Parish  which  had  come  to  his  handa  in  his  lifetime  ;  and  that 
the  defendants  had  fully  administered  all  the  goods  and  chattels  of  /.  Parish 
w'hich  had  come  to  their  hands  as  executor  and  executrix  of  J,  B.  since  bia 
decease,  &;c« — or  that  they  had  no  assets  of  their  testator  Jl  B.  in  their  hands 
to  be  administered.  For  it  might  have  happened  that  the  original  testator 
Parish  had  large  funds  which  had  been  converted  into  money  by  his  executor. 
/.  Belts,  which  he  had  not  adnnnistered,  and  when  mixed  with  his  own  prop- 
perty  could  not  be  distinguished  ;  and  such  mixed  property  might  have  come 
to  the  hands  of  the  defendants,  his  personal  representatives,  apparently  as  his 
own  property.  But  if  the  plaintiff  had  taken  issue  on  the  pica  as  it  now 
stands,  it  would  not  have  been  sufficient  for  him  to  have  sh^wn  that  /.  Beits 
had  assets  of  Parish,  and  that  the  defendants  had  assets  of  J.  Betts  ;  unless 
he  could  also  have  shewn  that  the  defendants  had  assets  of  Parish  ;  which 
in  the  case  suggested  of  a  mixed  fund,  it  would  have  been  impossible  to  have 
distinguished.  Before  the  statutes  30  Car.  2.  c.7.  and  4  &  6  W.  &  M.  c.  24. 
s.  12.  if  an  executor  had  wasted  the  goods  of  his  testator,  and  died,  no  action 
would  have  lain  against  his  personal  representative ;  because  the  action  aris^ 
ing  ez  maleficio,  it  died  with  the  person.  Bat  since  those  statutes  giving  the 
remedy  over,  that  answer  cannot  be  given  to  the  present  objection.  The 
pli^intiff  does  not  indeed  charge  a  devastant  by  J.  Betts :  nor  was  it  necessa- 
ry :  for  if  he  had,  th^  defendants  might  still  have  covered  themselves  by 
pleadinfif  ;i2en€  administraverunt  to  him  :  according  to  the  true  record  of  ^eel- 
ton  V.  Hawling(a).  The  only  authority  which  seems  to  support  this  plea  is 
the  conclusion  of  the  report  of  Williams  v.  Keinshame,  Dy.  174.  b.  175.  a  ; 
where,  upon  a  repleader  awarded,  the  defendant,  who  was  sued  as  the  execu- 
tor of  aif  executor  on  a  bond  made  by  the  first  testator,  is  stated  to  have  plead- 
ed de  noto,  "  that  he,  after  the  4leath  of  both  testators,  had  fully  administered 
all  the  goods  and  chattels  which  were  of  the  first  testator  at  the  time  of  his 
death,  and  that  he  had  no  goods  or  chattels  which  were  of  Khe  first  testator  at 
the  time  of  his  death  in  his  hands  to  be  administered  pn  the  suing  out  of  the 

{a)  1  Wils.  868.  explained  tod  coirected  by  the  neord,  u  it  ■ppeara  in  the  iiots  to 
WhealUy  v.  Lane,  1  Sonnd.  219.  d. 
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writ  or  afterwards."  But  upon  consideration  of  the  whole  t  case,  it  should 
seem  that  that  was  pleaded  in  addition  to  the  former  plea  that  the  defendant*! 
testator  in  hu  lifetime  fuUy  administered  all  the  goods  and  chattels  which 
were  of  the  first  tiestator  at  the  time  of  his  death,  £c. :  for  the  repleader  was 
awarded  to  correct  the  error  in  the  subsequent  part  of  the  first  plea,  where  be 
had  stated  that  he  {the  defendant)  had  no  goods  or  chattels  which  were  of  the 
first  testator  at  the  time  of  his  death  in  his  hands  to  be  administered,  isc, ; 
when  it  should  have  been  thai  Ais  i(the  defendant's)  tef^o^or,- (th^  first  ex- 
ecutor) had  fully  administered  to  his  testator,  and  he  the  defendant,  to  bis  tes- 
tator. And  this  is  confirmed  by  the  form  of  pleading  in  a  subsequent  case  of 
Woodward  v.  Chichester^  executor,  &c.  in  the  same  book,  Dy.  185.  b ;  where, 
to  a  similar  action  against  the  executor  of  an  executor,  he  did  not  plead  plene 
cdministramt  generally,  but  that  his  testator,  the  first  executor,  bad  duly  ad- 
ministered :  though  he  omitted  to  plead  further  that  he  also  had  duly  ad- 
ministered :  for,  as  was  there  observed,  the  answer  was  not  full  and  perfect 
Still  it  shews,  comparing  the  two  cases  together,  so  near  in  time  to  each  other, 
what  was  necessary  to  constitute  a  full  and  perfect  answer  by  an  executor  of 
an  executor  sued  for  i^  debt  of  the  original  testator. 

Abbott,  contra.  The  estate  of  the  first  testator  is  th^  only  one  which  is 
boufid  in  law  for  the  satisfaction  of  the  plaintiff 's  debt;  and  therefore  if  the  de- 
fendants have  never  had  any  part  of  that  estate  out  of  which  the  debt  was  to  be 
satisfied,  and  in  respect  of  which  they  are  charged,  that  is  at  least  e^prima  facie 
answer  to  the  demand.  The  wasting  of  the  original  testator's  assets  by  the  first 
executor,  being  a  criminal  act  and  oQence,  is  not  to  be  presumed ;  but  if  he  have 
been  guilty  of  it,  the  plaintiff  should  have  brought  forward  the  charge  specifical- 
ly by  alleging  a  detastamt  in  his  declaration,  as  was  done  in  Skellon  ▼.  Howl' 
ing,  I  Wils.  258:  in  order  that  the  defendants  might  be  prepared  to  refute  the 
charge.  If  there  were  any  goods  of  the  first  testator  liable  for  this  debt,  they 
must  have  come  into  the  hands  of  the  defendants,  unless  wasted  or  administered. 
The  plaintiff  does  not  charge  that  any  goods  were  wasted  by  the  first  execu- 
tor ;  such  as  came  to  his  hands  must  therefore  be  taken  in  the  first  instance  to 
have  been  duly  administered.  Then  the  plea  of  pleTie  administraverunt^  cov- 
ering all  the  acts  of  the  second  executors,  is  prima  facie  a  good  answer  to  the 
declaration.  And  no  greater  difficulty  is  thereby  put  on  the  plaintiff  than  if 
the  defendants  had  pleaded  a  full  administration  both  by  the  first  executor  and 
by  themselves ;  for  the  plaintiff  could  only  have  taken  issue  on  one  of  those 
facts :  and  if  they  meant  to  rely  on  a  wasting  by  the  first  executor,  it  wotild 
have  been  still  open  to  them  to  reply  it.  If  the  latter  part  of  the  report  of 
Williams  v.  Keinshame  in  Dyer,  174  b.  175  a.,  correctly  state  the  whole  of  the 
plea,  as  it  purports  to  do,  that  is  an  authority  in  point  for  this  form  of  pleading. 
The  first  plea  there  stated  was  certainly  imperfect,  probably  from  mere  mis- 
take ;  and  a  repleader  was  awarded.  Then  if  the  new  plea  stated  had  been 
in  addition  to  tne  first,  it  is  probable  that  the  reporter  would  have  said  so.  And 
there  is  this  reason  also  for  supposing  it  was  not^  that  the  plea  would  otherwise 
be  tautologous  :  for  the  defendant  had  in  first  instance  pleaded  that  he  had  no 
goods  or  chattels  in  his  hands  of  the  first  testator  at  the  time  of  bis  death  to  be 
administered :  and  the  same  allegation  is  contained  in  the  new  plea(a).  [Bay- 
leut  J.  If  the  plea  here  had  been,  that  the  first  executor  had  fully  administer- 
ed, &c.  and  that  since  his  death  his  executors  had  no  goods  and  chattels  in 
their  hands  of  the  original  testator :  would  it  have  been  pleading  double  to 
have  replied  that  the  first  executor  had  not  fully  administered,  nor  the  defend- 
ants since  his  death,  &c.?  Le  Blanc,  J.  Both  those  facts  suggested  as  pro- 
per to  have  bee^i  stated  in  the  plea  are  necessary  to  be  substantiated  in  order 
to  give  a  complete  answer  to  the  plaintiff's  demand.  Bayley,  J.  If  th^  re- 
plication could  not  put  in  issue  the  whol  plea  as  suggested ;  then,  if  the  first 

(a)  It  was  uked  by  th«  Court  whether  the  roll  bad  been  eearehed:  bnt  it  had  not:  and  as 
DoopinioD  appeared  to  have  been  given  on  the  new  plea,  it  wta  not  thought 
Vol.  V.  51 
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executor  had  received  1002.  assets,  and  had  duly  applied  60Z.,  and  wasted  the 
other  601. ;  and  if  the  second  executor  bad  received  601.  assets  of  the  first  ex- 
ecutor, and  had  wasted  as  much  ;  then  if  the  plea  now  pleaded  be  good,  and 
the  plaintiff,  having  better  proof  of  the  wasting  by  the  first  executor  than  by 
the  second,  were  driven  to  reply  the  wasting  by  the  first,  |hen  the  defendant 
would  cover  his  own  wasting.]  If  the  plaintiff  could  take  issue  on  both  facts, 
there  is  no  reason  whv  he  should  not  reply  the  one  which  was  omitted  in  the 
plea,  and  still  rely  on  both.  He  then  referred  to  the  precedent  of  such  a  plea, 
as  this  pleaded,  4thly,  in  Lockyer  v.  Coward  and  another^  executors  of  an  ex- 
ecutrix, 3  Wils.  66,  which  did  not  pass  without  observation,  though  this  point 
did  not  arise,  but  another  point  upon  the  replication  to  that  plea. 

Williams,  Serjt.,  in  reply,  doubted  whether  the  plaintiff  could  charge  a  de- 
vastavit by  the  first  executor  in  his  replication  to  this  plea :  but  contended  that, 
at  any  rate,  he  ought  not  to  be  driven  to  rely  on  it,  as  he  might  not  know  at 
the  time  that  the  goods  had  been  wasted.  But  the  defendants  ought  to  plead 
such  a  plea  as  will  cover  all  the  assets  of  the  original  testator,  as  well  those 
which  came  to  the  first  executor's  hands,  as  those  come  to  their  own  :  and  then 
as  both  the  facts  make  only  one  defence,  the  replication  may  well  pot  the  whole 
in  issue.  As  in  Hancocke  v.  Prowdt  Administrator,  1  Saund.  o36  b.,  where 
several  judgments  recovered  were  pleaded  to  cover  the  whole  assets ;  a  repli- 
cation answering  each  particular  judgment,  and  concluding  the  answer  to  each 
with  a  paratus  verificare,  wris  held  to  be  rightly  pleaded,  apd  not  double. 

Lord  Ellenborouoh,  C.  J.  In  the  absence  of  any  precise  precedent  of  the 
proper  form  of  a  plea  of  plene  administravit  by  the  executor  of  an  executor, 
we  must  be  guided  by  the  rule  of  reason  and  common  sense.  The  question 
is,  whether  this  plea  give  a  fair  prima  facie  answer  to  the  declaration :  for 
where  an  executor  is  charged  for  a  debt  of  his  testator,  it  is  incumbent  upon 
him  to  give  an  answer  denying  having  any  funds,  or  a  sufficiency  of  funds  to 
answer  the  debt,  otherwise  it  shall  be  presumed  that  he  has  funds  in  his  hands 
applicable  to  the  purpose.  This  is  the  case  of  executors  of  an  executor ;  and 
if  the  first  executor  received  assets  and  did  not  duly  apply  them,  he  would  be 
liable  de  bonis  propriis;  and  if  the  second  executors  received  assets  of  the  first 
testator,  or  of  such  second  testator,  and  did  not  duly  apply  them,  then  they 
would  be  personally  liable.  Now  by  this  form  of  plea  the  defendants  purge 
themselves  of  any  wasting  of  the  goods  of  the  first  testator  come  to  their  own 
bands  ;  bat  as  to  the  administration  of  the  apsets  by  their  own  testator,  they 
say  nothing.  How  then  are  we  to  collect  whether  the  first  executor  well  ap- 
plied the  assets  of  'his  testator,  without  any  thing  said  in  that  respect  by  the 
second  executors  ?  The  plea  being  silent  as  to  this,  if  issue  were  taken  upon 
it,  would  it  not  be  sufficient  for  the  defendants  to  prove  that  they  had  well  ap- 
plied whatever  assets  had  come  to  their  hands  of  the  first  testator ;  though 
there  might  have  been  funds  sufficient  come  to  the  hands  of  the  first  executor 
which  he  had  misapplied  :  and  though  enough  had  in  fact  come  to  the  hands 
of  the  second  executors  of  the  proper  funds  of  the  first  executor  which  would 
be  liable  to  make  good  such  wasting  by  him.  Then  the  defendants  have  by 
this  plea  only  given  an  answer  to  onie  part  of  a  case  which  points  at  two  kinds 
of  misapplication  of  those  funds  which  were  liable  to  the  plaintiff's  demand  : 
it  is  therefore  an  imperfect  answer. 

GROds,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J.  This  plea  does  not  cover  the  whole  of  the  declaration.  The 
plaintiff  has  a  claim  on  Parish,  for  which  the  defendants  are  liable  if  any 
funds  of  Parish  have  come  to  their  hands  which  have  not  been  duly  adminis- 
tered, or  if  thejr  testator  Betts  received  and  misapplied  any  of  the  funds  of  his 
testator  Parish,  and  the  defendants  have  sufficient  assets  of  Betts  in  their  bands. 
The  plaintiff  is  not  cognizant  of  the  affairs  either  of  the  first  testator.  Parish, 
or  of  the  second  testator,  Betts  ;  but  he  sues  the  personal  representatives  of 
both.       The    defendants    may    discharge  ^ themselves    in  two  ways;    ei- 
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ther  by  shewing  that  the  first  executor  fully  administered  all  the  goods  and 
chattels  of  Pansh  which  came  to  his  hands,  and  that  the  defendants  since  the 
death  of  the  first  executor  have  duly  administered  all  that  they  have  received 
of  Parishes  assets :  or  they  may  shew  that  they  have  received  no  assets  of  the 
first  executor.  But  as  the  plea  now  stands  they  leave  unanswered  every 
thing  respecting  the  assets  of  the  first  testator  which  came  to  the  hand  of  his 
executor,  and  merely  answer  as  to  their  own  application.  And  in  the  absence 
of  precedents  on  which  reliance  can  be  had,  in  respect  to  the  form  of  such  a 
plea,  we  must  look  to  the  reason  of  the  thing ;  which  requires  a  full  answer 
to  be  given  in  the  first  instance  by  those  who  must  be  taken  to  be  cognizant 
of  the  facts ;  for  otherwise  there  must  be  a  rejoinder  and  replication  upon 
matter  which  ought  to  haye  been  originally  stated  by  the  defendants ;  and 
that  will  be  throwing  a  burthen  upon  a  plaintiflTto  reply  a  fact  of  which  he 
cannot  be  sunposed  to  be  cognizant  at  the  time. 

Batlbt,  J.  The  plaintifi*  is  entitled  to  recover  bis  debt  in  either  of  two 
events  :  if  the  defendants  have  received'  assets  of  the  original  testator,  and 
have  not  properly  applied  them :  or  if  the  defendants  have  received  assets  of 
the  first  executor,  and  the  first  executor  had  received  assets  of  his  testator,  and 
had  not  duly  applied  them.  The  defendants  have  only  answered  fits  to  one  of 
those  events ;  but  the  plaintifi'may  be  entitled  to  satisfaction  out  of  both  funds ; 
and  therefore  he  is  entitled  to  have  the  issue  so  framed  that  if  any  thing  be 
forth  coming  to  him  out  of  either  fund,  he  may  be  able  to  avail  himself  of  it. 
But  if  we  were  to  hold  the  present  plea  to  be  good,  it  would  work  injustice  : 
for  the  plaintifi*  would  fail,  if  he  could  only  shew  on  the  trial  that  the  first  ex- 
ecutor had  received  assets,  and  converted  them  to  his  own  use  :  and  if  the 
plaintifi*  were  driven  to  reply  that  the  first  executor  had  received  and  misap- 
plied the  assets  of  his  testator,  and  issue  were  taken  on  that  fact  only,  it  would 
exclude  the  plaintifl'from  recovering  assets  of  the  original  testator  which  had 
come  to  the  defendants  and  been  misapplied  by  them :  and  the  inconvenience 
in  the  case  which  I  before  put  in  the  course  of  the  argument  would  ensue  from 
this  mode  of  pleading.  But  the  plaintifi*  is  entitled  to  have  the  issue  so  fram- 
ed as  to  include  both  the  events  on  which  the  defendants*  liability  arises. 

Judgment  for  the  Plaintifi*. 


The  King  v»  The  Inhabitants  of  Rushulme. 

10  Eut,  825.      Nov.  19,  180^. 

No  Mttlement  can  be  gained  by  ferving  under  a  contract  of  hiring  for  fonr  ^ean,  with  liberty 
(nr  the  aervant  to  leave  for  a  week  every  year  to  aee  hia  frienda :  for  that  la  to  be  taken  dta- 
tribatively,  t.  a.  reierviog  a  week  oat  of  each  year. 

DANIEL  COTTERELL,  his  wife,  and  children,  were  removed  by  an 
order  of  two  justices  from  Disley  in  Cheshire,  to  RushtUme  in  Lancashire^ 
which  order  was  confirmed  by  the  Sessions,  on  appeal,  upon  these  facts,  which 
were  stated  specially  for  the  opinion  of  this  Court.  The  jpauper,  D.  CottereU^ 
was  hired  to  John  Tonge,  in  the  township  of  Riahnlme^  for  four  years,  with 
liberty  to  leave  a  week  every  year  to  see  his  irienclsi  and  he  served  the  four 
years  accordingly. 

Topping  and  J.  Williams^  in  support  of  the  orders.  The  hiring  here  was 
entire  for  u>ur  years  an  end,  and  not  four  successive  hirings  for  so  many  suc- 
cessive years ;  and  the  only  question  is,  whether  the  exception,  if  it  be  such, 
will  make  it  a  contract  for  less  than  a  year?  No  argument  can  elucidate  the 
case  beyond  the  statement  of  the  question  :  and  accordingly  as  that  is  answered 
in  the  opinion  of  the  Court,  the  legal  consequence  is  clear :  if  it  be  an  exception 
in  the  contract,  so  as  to  make  it  at  all  events  a  contract  for  less. than  a  year, 
no  settlement  can  be  gained ;  if  only  a  dispensation,  it  may.    And  wim  re- 
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spect  to  the  latter,  they  observed,  that  this  was  only  a  liberty  to  go  and  see 
fiiends  for  a  week  in  every  year. '  The  pauper  was  not-at  liberty  to  hire  him- 
self to  any  other  person ;  as  in  Bex  v.  Bishops*  Hatfield,  Burr.  S.  C.  439,  to 
let  himself  for  the  harvest  month ;  and  in  Bex  v.  Empingion,  lb.  791,  to  hire 
himself  during  the  sheep-shearing  season.  Le  Blanc,  J.  referred  to  Bex  v. 
Over,  1  East,  699,  where  a  pensioner  of  the  East-India  Company  hiring  him- 
self for  a  year,  with  a  reservation  of  two  days  in  each  half  year  for  him  to 
§0  and  receive  his  pension,  was  held  not  to  gain  a  settlement  by  service  un- 
er  such  a  contract.] 

Scarlett,  contra,  shortly  referred  Co  Macclesfield  v.  Sutton,  Burr.  S.  C.  458, 
Bex  V.  Kingswinjbrd,  4  Term  Rep.  219,  and  Bex  v.  North  Nibley,  5  Term 
Rep.  21,  as  in  point;  where  the  stipulation  in  each  contract  was  to  work  only 
certain  hours  in  the  day,  under  which  no  settlement  could  be  gained :  and 
this  was  in  effect  to  serve  only  61  weeks  in  each  year. 

Lord  Ellenboeough,  C.  J.  Here  is  a  hiring  for  a  period  of  four  years, 
with  an  exception  of  a  week  in  every  year :  that  is  to  be  taken  distributively, 
a  week  out  of  each  year.  Therefore  the  master  had  no  dominion  over  the 
servant  for  any  one  entire  year,  but  only  for  one  year  minus  one  week  in  that 
year,  and  so  on. 

Orders  Quashed. 


Shombeck  v.  De  La  Cour. 

10  East,  826.    Nov.  21.  1808. 

A  plea  of  tondor  to  one  eoaot,  and  to  a  plea  of  alien  enemy  to  another,  cannot  be  pleaded 

together. 

THE  defendant  had  leave  to  plead  several  matters ;  as  to  all  the  matters, 
in  the  declaration,  except  71,  17«.  6i.,  parcel,  &c.  of  the  third  count,  that  he 
did  not  promise  ;  and  a  tender  of  that  sum ;  which  the  plaintiff  refused  to 
accept :  and  for  further  plea,  as  to  all  but  the  3d  couat,  that  the  plaintiff  is  an 
alien  enemy.  Whereupon  Holroyd  obtained  a  rule  for  the  defendant  to  shew 
cause  why  so  much  of  the  rule  to  plead  double  as  applies  to  the  two  last  pleas 
should  not  be  discharged,  and  why  those  two  pleas  should  not  be  struck  out, 
upon  the  ground  of  their  inconsistency.  This  was  now  opposed  by  Bichard-^ 
son,  who  observed  that  there  was  no  occasion  for  the  rule  to  plead  double  as  to 
these  two  pleas,  as  they  went  to  different  counts ;  and  therefore  the  case  must 
be  taken  to  be  the  same  as  if  the  defendant  had  in  the  common  way  pleaded  a 
tender  as  to  one  count,  and  a  plea  of  alien  enemy  as  to  another.  That  the 
plea  of  alien  enemy  had  been  permitted  by  the  practice  of  this  Court,  though, 
not  in  C.  B,(a),  to  be  pleaded  with  other  pleas ;  and  that  there  was  the  less 
reason  for  the  objection,  as  alien  enemy  might  be  given  in  evidence  under  the 
general  issue. 

The  Court,  however,  approved  of  the  practice  of  C.  B,  Lord  EUenbo^ 
rough,  C.  J.  observed  on  the  nfanifest  repugnancy  of  these  pleas  :  the  plea  of 
tender  admittinsf  that  the  plaintiff  had  a  locus  standi  in  court  as  to  part  of  the 
demand  ;  and  the  plea  of  alien  enemy  denying  that  he  had  any  right  to  stand 
in  a  British  court  of  justice^  or  to  recover  any  thing(l). 

Rule  absolute. 

(a)  In  Thyatt  v.  Young,  2  Boe.  &  Pall.  72.  the  Coart  of  C.  B,  refused  to  allow  non  a»- 
tumpsU  and  alien  enemy  to  be  pleaded  tmther. 
(1)  Vide  Ih^ukenbrodt  v.  Payne,n2  Eaat,  206,  and  notes. 
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Delanoy  v.  Cannon. 

10  East,  828.    Nov.  21,  1808. 

After  a  writ  saed  out,  and  common  bail  filed,  against  a  defendant  by  the  name  of  /.,  it  ie 
irregalar  for  the  plaintiff  to  declare  agaioat  him  by  the  namebf  R.,  tutd  by  ih$  nam€  of 
/.  ;  and  the  defendant  siay  aet  aaiae  the  proceeding!  before  plea. 

A  WRIT  was  sued  out  against  the  defendant  by  the  name  of  John,  and 
common  bail  filed  against  him  by  the  same  name  :  and  then  the  plain lifi*  de- 
clared against  him  by  the  name  of  Robert  (bis  real  name)  sued  by  the  name  of 
John  ;  on  which  E^nasse  obtained  a  rule  nisi  to  set  aside  the  proceedings 
for  irregularity;  against  which  Richardson  now  shewed . x^ause,  and  cited 
Oakler  v.  (xitesy  3  East,  167.  But  The  Court  observed  that  the  application  to 
set  aside  the  proceedings  for  irregularity  was  not  made  till  after  judgment, 
and  when  the  defendant  might  have  before  pleaded  in  abatement ;  but  here  it 
is  before  plea.  He  then  referred  to  Summers  v.  Wason  in  C.  ^.,1  Bos.  & 
Pull.  105. ;  where  a  similar  objection  was  over-rul6d  in  the  case  of  bailable 
process.  To  which  it  was  answered  that  the  cases  of  Green  v.  Robinson,{a) 
and  others  to  the  same  efi[ect(3),  had  not  been  there  mentioned  ;  which  cases 
shewed  the  proceedings  here  to  be  irregular.     And  the  Court  made  the 

Rule  absolute(l). 


Bainbridge  and  Another  ti\  Neilson. 

lOEaBt,329.    Nov.  22, 1808. 

A  ihip  inaared  from  Jafnaiea  to  Livirpool  waa  captared  in  the  eonrae  of  her  voyage,  and 
recaptol-ed  in  a  few  daya  ;  and  the  anored  having  received  ioteliigence  of  the  captore  bnt 
liot  of  the  recapture,  gave  notice  of  abandonment ;  and  soon  aAer  receiving  intelligence  of 
the  recaptnre,  and  that  the  ship  was  safe  in  the  puaseasion  of  the  recaptors,  in  a  port  in 
Ireland^  bat  withoat  any  forther  knowledge  of  her  state  and  condition,  he  persisted  in  bin 
notice  of  abandonment :  bnt  the  ship  was  aAerwards  restored  to  bis  posaession  witbont 
damage,  and  arrived  at  Liverpo<dt  and  earned  her  freight ;  the  aalvage  and  charges  of  the 
recaptnre  amoonting  only  to  15/.  4$.  Sd,  per  cent. :  held  that  be  was  not  entitled  to  abin^ 
don  ;  it  appearing  in  the  resolt  that  at  the  time  when  the  notice  of  aboadonment  was  giv- 
en, it  was  m  fact  only  a  partial  and  not  a  total  loss,  as  the  assared  supposed  ;  and  there 
being  no  sabaeqnent  circumstances,  ftnch  as  the  loss  of  voyage,  high  8alva||e,  &c.  to  con- 
tinue it  a  total  loss.  And  ftksrc  whether  in  any  ease,  if  thai,  which  in  its  mception  waa  a 
temporary  total  loss,  turn  out  by  subsequent  evenla  to  be  only  a  partial  loss,  before  any 
action  brought,  the  assured  be  entitled  to  insist  on  bis  notice  to  abandon  given  during  the 
eiistence  of  such  temporary  total  loss. 

Thff  like  point  was  ruled  on  the  freight  policy,  on  whiob  there  waa  a  partial  loss  of  18/. 
lit.  bd,  per  ant 

But  at  any  rate,  if  .the  underwriters  aoeept  the  offer  of  abandonment,  made  upon  snch  tem- 
porary 'total  loss,  both  parties  are  bouna  by  it. 

THIS  was  an  action  upon  a  policy  of  assurance  upon  the  ship  Mary^  valu- 
ed at  6000^.,  at  and  from  Liverpool  to  any  port  or  ports  in  Jamaica,  during 
her  stay  there,  and  from  thence  to  her  port  of  discharge  in  Great  JBritain, 
&c. :  and  also  upon  another  policy  of  insurance  upon  the^ei^:^  of  the  same 
ship  from  Jamaica  to  her  port  of  discharge  in  Great  Britain,  valued  at  4000Z. 
At  the  trial  at  GuHdhaU  a  verdict  was  found  for  the  plaintiffs  for  139^.  6s,  4i2., 
su^ect  to  the  opinion  of  this  Court  on  the  following  case. 

The  defendant  subscribed  both  the  policies  for  200/.  each.  The  plaintiffs, 
at  the  time  of  ejecting  the  insurance,  and  also  at  the  time  of  the  capture  after 

(a)  H.  28  G.  8.  vido  1  Tidd*a  Prae.  866. 

(*)  Vide  Doe  v.  BtUcher,  8  Term  Rep.  611.  and  CwbiU  v.  Bides,  ib.  660. 

(1)  Vkie  Bring  v.  Dickenson,  11  East,  226.    Clark  v.  Baker,  IS  Eart»  878. 
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mentioned,  were  interested  in  the  ship  and  freight.  The  ship  sailed  in  due 
time  from  Jamaica  with  a  cargo  and  freight  bound  to  Lioerpool ;  and  on  the 
21st  of  September  1S07,  was  captured  on  her  voyage  home  by  an  enemy ;  and 
on  the  25tb,  was  re-captured.  On  the  30th  of  September,  the  plaintiffs  receiv- 
ed intelligence  at  Liverpool  of  the  capture,  but  not  of  the  re-capture ;  and  on  the 
day  following,  communicated  the  same  to  the  underwriters,  and  gave  notice  of 
abandonment.  On  the  2d  of  October  the  intelligence  of  the  capture  was  con* 
firmed ;  and  on  the  6th  of  October ,  beinc^  five  days  af\er  the  notice  of  abandon* 
ment,  the  plaintiffs  received  the  first  intelligence  of  the  re-capture  of  the  vessel, 
and  that  she  then  lay  at  Lock  SwdUy  in  Ireland,  in  safety,  in  the  possession 
of  the  recaptors.  This  intellieence  was  immediately  communicated  to  the  un- 
derwriters, with  notice  that  the  plaintiffs  nevertheless  persevered  in  their  aban- 
donment, but  ofiered  to  do  their  best  for  the  benefit  of  those  who  should  be  ul- 
timately concerned  and  interested  in  the  vessel,  without  prejudice.  Under 
such  offer,  and  by  agreement  with  the  underwriters,  without  prejudice  to  either 
party,  the  plaintifis  compromised  with  the  recaptors ;  and  the  vessel  has  been 
restored,  and  has  arrived  at  Lioerpool,  being  her  port  of  discharge,  according 
to  the  terms  of  the  policy,  where  she  now  is  in  safety.  And  the  owners  have 
also,  without  prejudice,  received  the  freight  of  the  goods  on  board  her,  and  the 
proportion  of  salvage  and  expences  on  such  goods.  The  plaintiffs  obtained  pos- 
session of  the  vessel  at  Lock  SwiUey  under  the  said  agreement  aAer  notice  of  a- 
bandonment,  but  before  the  action  was  brought ;  and  the  vessel  did  not  anivQ 
at  Liverpool  until  after  the  commencement  of  the  action.  The  ship  was 
never  taken  into  an  enemy*s  port  nor  did  she  sustain  any  damage  whilst  in 
possession  of  the  enemy.  The  amouht  of  the  salvage  damages  and  charges 
.  upon  the  ship  is  151,  4s,  8(2.,  and  upon  the  freight  iS.  Us,  5d.  per  cent,  on 
the  sum  insured.  The  defendant  paid  to  the  plaintiffs  before  the  commence- 
ment of  this  action  57^.  12f.  2d.  being  the  amount  of  his  proportion  of  an 
average  loss  upon  the  two  policies ;  which  sum  the  plaintifib  accepted,  with- 
out prejudice  to  their  claim  to  recover  a  total  loss  under  their  abaiidonroent. 
The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintifis  were 
entitled  to  recover  for  a  total  loss  ?  If  they  were,  then  the  verdict  was  to 
stand  :  if  not  the  verdict  was  to  be  entered  for  the  defendant. 

Scarlett,  for  the  plaintiffs,  contended  that  they  had  a  right  to  abandon  at  the 
time  when  thev  gave  notice  of  abandonment,  and  to  abide  by  such  notice,  not- 
withstanding tne  subsequent  recapture  and  safety  of  4he  vessel.  What  passed 
after  the  notice  of  the  recapture  cannot  make  any  difference  :  but  the  question 
must  be  considered  the  same  as  if  brought  to  issue  immediately  after  the  6th 
of  October,  and  while  the  ship  was  in  the  possession  of  the  recaptors.  This 
is  different  from  all  the  former  cases  of  capture  and  recapture  and  abandon- 
ment, because  the  abandonment  was  made  while  both  parties  were  under  a 
conviction  that  the  vessel  was  totally  lost  to  the  assured  by  the  capture ;  though 
before  action  brought  she  was  known  to  have  been  recaptured  and  in  safety. 
In  Goss  V.  Withers,  2  Burr.  683,  the  ship,  which  was  bound  from  Newfound- 
land to  Portugal  or  Spain,  was  captured,  and  after  remaining  eight  days  in 
the  hands  of  the  enemy,  was  recaptured,  and  brought  into  Milford  Haven  ;  on 
which  the  assured  gave  immediate  notice  of  abandonment :  and  the  Court  de- 
cided, that  as  between  the  assured  and  the  insurers  of  the  ship,  the  capture  was 
a  total  loss,  upon  which  the  assured  might  abandon.  Lord  Mawtfield  indeed 
also  relied  on  the  subsequent  circumstances :  but  considered  the  recapture  in 
the  nature  only  of  a  salvage  ;  the  ship  having  been  carried  out  of  the  course 
of  her  voyage  ;  and  the  disability  to  pursue  the  voyage  still  continuing  at  the 
time  the  abandonment  was  made.  So  here,  after  the  recapture,  the  ship  was 
carried  into  Lock  Smiley  in  Irdand,  which  was  out  of  the  course  of  her  voy- 
*age  ;  and  when  the  plaintiff  received  advice  of  it,  the  ship  was  out  of  his  pos- 
session ;  and  how  soon  she  could  be  put  into  her  former  course  could  not  be 
known ;  nor  could  the  plaintiff  tell  whether  it  were  for  his  interest  to  prose- 
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cute  the  voyage  or  not,  when  he  determined  to  abide  by  his  original  notice  of 
abandonment.     The  only  other  case  which  bfars  on  the  question  is  Hamilton 
V.  itfeniez,  2  Burr.   11^.     The  insurance  was  on  a  valued  policy  on  ship 
from  Virginia  to  London  ;  and  the  ship  was  captured  in  the  course  of  her 
voyage  oh  6th  of  May^  and  was  recaptured  on  the  23d  in  her  way  into  a 
French  port,  and  brought  into  Plymouth  on  the  6th  of  Jvne.     As  soon  as  the 
plaintiff  who  lived  at  Hull  was  informed  of  these  events,  he  wrote  to  his  agent 
m  London  on  the  23d  oi  June  to  give  notice  of  abandonment  to  the  underwri- 
ters ;  which  notice  was  communicated  on  the  26ib,  when  the  underwriters 
refused  to  take  to  the  ship,  but  offered  to  pay  the  salvage  and  other  charges 
of  the  recapture.     The  ship  was  afterwards,  on  the  23d  of  August^  brought 
by  the  owners  of  the  cargo  and  the  recaptors  to  London^  where  she  delivered 
her  cargo  to  the  freighters,  who  paid  the  freight  without  prejudice.     And  the 
jury  found  that  she  received  no  damage  from  the  capture ;  and  the    whole 
amount  of  the  salvage  was  only  101,  per  cent.    That  was  ultimatelv  held  to 
be  an  average,  and  not  a  total  loss.     It  is>  observable,  however,  that  there  was 
an  interval  of  17  days  between  the  arrival  of  the  ship  at  Plymouth  on  the  6th, 
and  the  notice  of  abandonment  sent  by  the  plaintifi  on  the  23d  of  JuTie  ;  and 
it  cannot  be  Supposed  that  intelligence  of  the  event  was  travelling  all  that  time 
from  Plymouth  to  Hull :  and  if  before  such  notice  the  plaintiff  had  ascertain* 
ed  that  no  material  loss  had  been  sustained,  but  that  the  ship  might  proceed 
on  her  voyage  to  her  destined  port  at  a  salvage  of  only  10/.  per  cent,,  it  was 
too  late  for  him  to  give  notice  of  abandonment  as  for  a  total  loss.     Lord  ManS' 
field,  it  must  be  admitted,  in  giving  the  judgment  of  the  Court  lays  down  some 
ffeneral  positions  which  seem  to  trench  upon  the  plaintiff's  claim  in  this  case ; 
but  he  could  not  have  meant  them  to  apply  to  a  case  like  the  present ;  for 
towards  the  conclusion  of  the  judgment  he  expects  this  very  case  ;  saying, 
**  we  give  no  opinion  how  it  would  be  in  case  the  ship  or  goods  be  restored  in 
safety  between  the  offer  to  abandon  and  the  action  brought,"  &c.     He  had  just 
before  said,  *'  To  obviate  too  large  an  inference  being  drawn  from  this  deter- 
mination, I  desire  it  may  be  understood,  that  the  point  here  determined  is,  that 
the  plaintiff  upon  a  policy  can  only  recover  an  indemnity,  according  to  the 
nature  of  his  case  at  the  time  of  the  action  brought,  or,  at  most,  at  the  time  of 
his  offer  to  abandon,"    If  the   latter  be  adopted  as  the  rule,  then  as  the  ofier 
was  made  upon  the  first  intelligence  of  the  capture,  and  while  both  parties 
continued  in  ignorance  of  the  recapture,  the  plaintiff's  right  to  abandon  can- 
not be  disputed.     [Lord  EUenborough,  C.  J.     When  Jjord  Mansfield  in  the 
same  sentence  says,  that  "  the  plaintiff  upon  a  policy  can  only  recover  an  in- 
demnity according  to  the  nature  of  his  case,"  i^  that  to  be  under;$tood  of  the 
supposed  nature  of  his  case,  or  of  the  real  nature  of  it  ?]     It  must  mean  the 
nature  of  the  case  as  it  bona  fide  appears  to  the  parties  at  the  time.     The  plain- 
tiff's claim  IS  grounded  on  two  propositions ;  1st,  That  the  offer  to  abandon 
having  been  rightly  made  at  the  time,  a  right  of  action  became  vesteJ  in  the 
assured,  which  could  not  be  defeated  by  subsequent  events.     2dly,  That  when 
the  ship  was  recaptured  and  carried  into  Lock  Swilley,  it  was  still  the  subject  of 
obandonment.    As  to  the  first,  it  cannot  be  denied  ;  because  after  intelligence  of 
the  capture  received  and  the  offer  made  to  abandon,  the  plaintifi  might  instanter 
have  brought  an  action  against  the  underwriters  to  recover  a  total  loss;  and 
their  refusal  to  pay  cannot  now  vary  his  claim  as  it  then  stood.     And  if  a  case 
for  abandonment  exist  at  the  time,  and  the  party  to  abandon,  no  subsequent 
event  can  do  away  the  effect  of  it,  but  the  question  is  concluded.     This  is  in 
every  day's  experience.     [Lord  EUenborough,  C.  J.     The  question  is,  wheth- 
er the  right  to  abandon  did  exist  at  the  time  it  was  made :  the  supposed 
right  of  abandonment  existed  :  but  it  remains  to  be  shewn  that  the  supposed, 
is  the  same  as  the  real,  right  to  abandon.]     If  the  parties  act  boTui  fide  on  the 
notice  they  have  of  the  fact,  that  is  sufficient  for  the  purpose  of  insurance. 
In  the  case  of  a  distant  voyage,  and  intelligence  received  of  a  capture,  if  the 
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assurred  could  not  abandon  immediately,  but  must  wait  for  final  intelligence 
of  the  ship  being  carried  into  the  enemy's  port,  much  inconvenience  may  en- 
sue, for  want  of  such  active  endeavors  to  recapture  and  make  the  best  of  the 
loss  as  would  otherwise  be  made.     Suppose  after  notfce  of  a  loss  and  an  offer 
to  abandon,  which  the  underwriters  agree  to  accept,  it  afterwards  turns  oat 
that  there  has  been  no  loss  ;  as  in  some  of  the  late  cases  of  the  Rtasian  em- 
bargo ;  yet  the  parties  are  bound.     [Lord  Elltnhorough^  C.  J.     There,  both 
parties  agree  to  act  upon  the  supposed  case,  whatever  the  event  may  tarn  out 
to  be.]     2dly,  The  ship  was  still  the  subject  of  abandonment  when  recaptur- 
ed and  carried  into  LiKk  Stailley  in  Ireland.    In  these  cases  the  knowledg^e 
of  the  assured  as  to  the  true  state  and  condition  of  the  ship  is  a  material  cir- 
<;umstance.     In  Hamilton  v.  Mendez^  it  must  be  taken  from  the  length  of 
time  intervening,  being  17  days  between  the  arrival  of  the  ship  at  Plymouth 
and  the  sending  notice  of  abandonment  from  HuU^  that  the  assured  had  full 
knowledge  of  every  thine.     But  here  the  plaintiff  could  not  have  had  time  to 
acquire  information  whether  or  not  it  were  his  interest  to  abandon,  as  he  re-  ^ 
newed  his  notice  immediately  upon  receiving  intelligence  of  the  ship's  arriv- 
al at  Lock   SzoUley.     Suppose  sifter  a  recapture  the  -ship  is  taken  into  a  dis- 
tant port  out  of  the  course  of  her  voyage ;  if  the  assured  be  to  ^r&it  for  full 
intelligence  of  all  the  facts  before  he  gives  notice  to  abandon,  the  underwrit- 
ers may  object  that  the  notice  comes  too  late,  when  the  event  would  be  prob- 
ably known.     It  is  sufficient,  however,  if  in  fact  the  assured  at  the  time  of 
4he  notice  given  be  ignorant  of  the  circumstances  from  whence  he  can  tell 
whether  or  not  it  is  his  interest  to  abandoUi     From  the  mere  knowledge  of 
the  fact  of  the  ship  being  in  safety  in  the  possession  of  the  recaptors,  at  Lock 
Swilhy  in  Ireland,  which  was  out  of  the  course  of  her  voyage,  he  could  not 
tell  what  damage  she  had  received,  how  many  of  her  crew  remained,  or  how 
soon  she  might  be  able  to  prosecute  her  voyage  to  its  termination.     The  case 
of  Gossv.  Withers  bears  strongly  in  point.     There  the  owner  had  heard  that 
his  ship  was  recaptured  and  carried  into  Milford  Haven,  but,  in  what  state 
and  condition  he  could  not  tell,  and  therefore  he  made  his  election  to  aban- 
don ;  which  it  was  held  that  he  had  a  right  to  do.     [Lord  Ellenhorough,  C. 
J.     Do  you  contend,  that  the  intelligence  of  the  recapture,  and  that  the  ship 
was  in  safety  in  a  port  in  Ireland^  gave  the  plaintiflfa  new  right  to  abandon  ?] 
That  is  not  necessary  in  this  case,  where  there  was  previous  notice  to  aban- 
don given  immediately  after  intelligence   of  the  capture.     But  taking  the 
whole  sum  of  the  intelligence  together,  it  amounts  to  notice  of  a  capture  and 
recapture,  and  that  the  ship  was  then  in  the  possession  of  the  recaptors.  Id 
the  port  of  another  country,  out  of  the  course  of  her  voyage,  and  with  the 
prospect  of  continuing  in  ignorance  of  the  actual  state  of  things  for  three 
weeks,  and  with  a  probability  of  the  ship  continuing  there  for  some  time 
longer. 

Holroydt  contra.  All  the  circumstances  of  the  case  are  material  to  be  con- 
sidered ;  and  the  plaintiflf  cannot  convert  that,  which  in  its  nature  and  in 
fact  is  only  a  partial,  into  a  total  loss,  by  oflf^ring  to  abandon.  The  action  is 
brought  upon  two  policies,  both  valued ;  one  on  the  ^hip,  the  other  on  the 
freight :  upon  the  two  latter  it  is  admitted  that  there  has  been  no  loss  at  all. 
bv  the  capture  ;  and  the  loss  in  fact  upon  the  ship  is  only  15Z.  4ts,  8d.  per  cent. 
Wiiere  the  assured  and  the  underwriters  do  not  agree  upon  the  abandon- 
ment, the  right  of  either  party  can  only  depend  upon  the  actual  state  of  things 
at  the  time  when  the  Dotke  is  given ;  and  when  the  notice  was  given  the 
loss  had  ceased  to  be  total,  and  was  in  fact  oul  v  a  partial  loss ;  though  this 
was  not  known  till  afterwards.  Nor  does  it  follow  that  because  intelligence 
.  was  received  of  a  capture,  an  action  would  have  lain  immediately  against  the 
underwriters  upon  notice  to  abandon  ;  for  it  would  be  incumbent  on  the  as- 
sured to  make  out  the  fact  of  a  total  loss,  which  could  not  be  known  with 
certainty  till  a  reasonable  time  had  elapsed  to  learn  the  final  issue ;  and  the 
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material  fact  to  be  proved  is,  that  there  was  a  total  loss  at  the  time  of  the 
offer  $0  abandon.  The  intelligence  might  have  come  away  immediately  after 
the  ship  struck  to  the  enemy,  and  when  other  vessels  were  in  siffht,  so  as  to 
render  the  final  iss^e  very  uncertain.  And  even  after  an  actual  capture  and 
possession  by  the  enemy,  there  is  the  chance  of  a  recapture  within  a  reasona* 
ole  time,  of  which  the  underwriter  is  entitled  to  avail  himself  at  any  time  at 
least  before  the  action  brought.  ■  If  it  were  otherwise,  a  door  would  be  open- 
ed to  fraud,  in  the  case  of  valued  policies,  which  are  generally  valued  high- 
ly, and  hold  out  a  strong  temptation  to  the  assured  not  to  make  those  exer- 
tions to  avoid  or  redeem  a  total  loss  which  would,  under  other  circumstances, 
be  made.  In  Hamilton  v.  Mendez,  2  Burr.  1209,  Lord  Mansfield  enumer- 
ates the  circumstances  which  continue  the  loss  total  notwithstanding  a  recap- 
ture :  "  If  the  voyage  be  absolutely  lost,  or  not  worth  pursuing :  if  the  sal- 
"  vage  be  very  high  i  if  further  expence  be  necessary :  if  the  insurer  will  not 
"  engage  in  all  events  to  be^r  that  expence,  though  it  should  exceed  the  val- 
**  ue,  or  fail  of  success,"  ice.  He  also  refers  to  the  instances  in  Le  Guidon 
of  a  total  loss  where  the  assured  may  abandon :  ''  If  the  damage  exceed 
"  half  the  value  of  the  thing ;  or  if  the  voyage  be  lost,  or  so  disturbed  that 
<*  the  pursuit  of  it  is  not  worth  the  freight."  Now,  none  of  those  circum- 
stances exist  in  the  present  case  :  the  voyage  was  not  lost,  though  the  ship  was 
carried  by  the  recaptors  into  a  port  a  little  out  of  her  course,  where  she  was 
known  to  be  in  safety ;  and  in  fact  she  did  afterwards  perform  her  voyage, 
and  earned  all  l^er  freight,  and  the  salvage  is  very  low.  Lord  Mamfidd 
further  says,  that  "the  action  mu6t  be  founded  on  the  nature  of  the  plaintiff's 
**  damnification,  as  it  really  is  ai  the  time  of  the  action  brought ;"  for  that  '*  it 
V  is  repugnant,  upon  a  contract  of  indenmity,  to  recover  as  for  a  total  loss,  when 
^  the  final  event  has  decided  that  the  damnification  in  troth  is  an  atetage,  or 
"  perhaps  no  loss  at  all."  The  plaintifiT  might  not  know  that  the  loss  was  only 
partial  when  he  offered  to  abandon  ;  but  the  master  on  board  knew  the  fact : 
and  where  the  master  is  a  part  owner,  as  it  frequently  happens,  a  difierent  rule 
must  be  laid  down  :  for  the  ignorance  of  his  partner,  or  of  his  agent  on  shore, 
who  procures  the  a89uranceto  be  made, certainly  cannot  entitle  him  Xo  abandon 
upon  a  supposed  fact,  the  contrary'of  which  was  known  to  him  at  the  time  the 
offer  to  abandon  was  made :  which  shews  how  dangerous  and  diflicult  a  rule 
it  would  be  to  proceed  upon  the  supposition  of  any  of  the  parties,  and  not 
upon  the  fact.  It  may  be  admitted  that  if  both  parties  agree  to  treat  the  case 
as  a  total  loss,  and  the  underwriter  pay  his  money,  it  will  bind  both ;  as  in 
Da  Coita.  v.  Firth,  4  Burr.  1966.  And  there  is  a  mutual  consideration  to 
sustain  such  an  agreement,  though  it  should  tarn  out  to  have  been  made  upon 
false  intelligence;  for  the  assured  ceases  to  labour  for  the  ship, and  the  under- 
writer takes  that  labour  upon  himself,  upon  the  chance  of  matters  turning  out 
more  favourably  for  him.  The  case  of  ^hss  v.  Withers,  2  Burr.  683,  is  very 
distinguishable  from  this ;  for  the  ship  there  was  so  much  disabled  by  a  storm 
previous  to  her  capture  as  to  be  incapable  of  proceeding  on  her  destined 
voyage  without  gomg  into  port  to  refit:  and  part  of  the  cargo  havinflr  been 
thrown  overb<jard  during  the  storm,  and  the  rest  spoiled  while,  she  lay  m  Mil* 
ford  Haven,  and  before  she  could  be  refitted,  the  voyage  was  entirely  lost  at  the 
time  of  the  offer  to  abandon.  Lord  Mansfidd  says,  that  the' loss  conttnoed 
total  as  to  the  destruction  of  the  voyage  :  and  a  recovery  of  any  thing  could 
only  be  had  upon  payment  of  more  than  half  the  value*  With  respect  to  the 
policy  on  freight,  the  whole  of  which  had  been  earned,  he  referred  \o  McCarthy 
V.  AM,S  East,  3S8,  as  in  point  to  shew  that  nothing  could  be  recovered  ;  the 
whole  freight  having  been  earned,  and  consequently  no  loss  within  the  policy. 
That  case  was  stronger  than  this,  because  the  offer  to  abandon  waa  made  dar- 
ing the  continuance  of  the  Russian  embargo,  which  was  afterwards  taken  off; 
and  being  a  chartered  ship,  the  freight  could  not  be  doe  to  the  underwriters  to 
whom  the  ship  was  abandoned  and  assigned,  because  it  grew  upon  a  contract 
Vol.  V.  52 
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which  was  personal,  and  the  new  ship  owners  were  not  obliged  to  bring  home 
the  cargo.  But  as  the  loss  was  not  total  at  the  time  of  thetiction  brought, 
and  the  underwriters  had  not  done  any  thing  to  fix  it  on  theroselres,  the  plain- 
tiff M^Carty  could  not  recover.  At  any  rate,  the  present  plaintiff  cannot  be 
entitled  beyond  the  amount  of  the  partial  loss  paid  to  him  before  the  actioa 
brought. 

Scarlett,  in  reply,  maintained  that  the  action  would  have  lain  against  the 
defendant  to  recovefr  a  total  loss  at  the  time  of  the  original  abandonment ;  for 
on  the  proof  of  the  first  intelligence,  it  would  be  taken  that  the  capture  con- 
tinued ;  and  it  would  lie  on  the  underwriter  to  prove  the  recapture,  and  that 
the  ship  was  restored  to  the  owner,  ond  was  again  pros^uting  the  voyage  in- 
sured* The  case  of  a  captain  part  owner  might  make  a  distinction  ;  but  that 
is  not  the  present  case ;  and  here  there  is  no  fraud  imputable  to  the  plaintiff 
In  McCarthy  Y.  Abel  the  court  went  on  the  ground  that  the  loss,  if  any  to  the 
plaintiff,  (for  in  fact  there  was  no  loss  of  the  thing  insured,  which  was  freight,) 
arose  from  his  own  act,  and  not  from  tmy  peril  insured  against.  If  there  had 
been  no  abandoment,  or  if  the  same  underwriters  had  insured  both  ship  and 
freight,  no  question  could  have  arisen.  But  here  there  has  in  fact  been  aloss» 
and  that  by  a  peril  insured  against ;  and  the  only  question  is,  whether  it  shall 
'  be  deemed  a  total  or  only  a  partial  loss ;  there  having  at  one  time  been  a  total 
loss,  and  the  offer  to  abandon  hating  been  made  bona  fide  while  the  plaintiff 
had  reason. to  believe  that  the  loss  continued  total. 

Lord  Ellsnborough,  C.  J.  This  is  a  case,  which,  though  new  in  specie, 
is  by  no  means  new  in  principle.  And  though  Lord  Mansfield  said,  in  HamU' 
ton  V.  Mend^z,  that  he  would  not  give  an  opinion  how  the  case  would  be  if  the 
ship  were  restored  in  safety  between  the  offer  to  abandon  and  the  actioa 
brought,  yet  there  can  be' no  doubt  fi'om  the  whole  of  his  reasoning  on  that  case 
what  his  decision  would  have  been  under  these  circumstances.  The  facts  here 
are,  that  the  ship  was  captured  on  the  21st  of  September,  ani  recaptured  on  the 
25th;  after  which,  the  plaintiff  having  received  intelligence  on  the  30th, of 
the  capture,  but  not  of  the  recapture,  gave  notice  of  abandonment  on  the  31st ; 
which  he  persevered  in  after  the  6th  of  October,  when  news  of  the  recapture 
arrived,  and  that  the  ship  was  safe  in  a  port  of  Ireland:  but  which  notice  the 
underwriters  did  not  accept.  And  now  it  appears,  that  instead  of  a  total 
loss,  there  has  been  a. small  partial  loss  of  131,  and  a  fraction,  for  salvage  and 
charges  on  the  policy  on  freight,  and  151.  and  a  fraction  on  the  ship  policy, 
and  that  no  damage  whatever  was  sustsined  by  the  ship"  while  in  the  posses- 
sion of  the  enemy.  And  the  question  is,  whether  that  which  in  the  result  turns 
out  to  be  only  a  partial  loss  to  a  trifling  eitent  shall,  because  of  the  notice  of 
abandonment  given  when  a  total  loss  appeared  to  exist,  be  now  recovered  as  a 
total  loss  ?  To  give  effect  to  such  an  attempt  would  grievously  enlarge  the 
responsibility  of  underwriters  :  it  would  be  to  make  them  answerable,  not  for 
the  actual  loss  sustained  by  the  assured  whom  they  have  undertaken  to  in- 
demnify against  the  risks  stated  in  the  policy,  but  for  a  supposed  total  loss, 
which  bad  in  fact  ceased  to  exist  It  has  been  said  in  argument,  that  the  offer 
to  abandon  having  been  rightly  made  at  the  time,  a  right  of  action  vested 
in  the  assured,  which  could  not  be  defeated  by  the  subsequent  events.  But  that 
proposition  is  not  only  not  true  in  the  whole,  but  it  is  not  true  in  its  parts. 
The  effect  of  an  offer  to  abandon  is  truly  this,  that  if  the  offer  appear  to  have 
been  properly  made  upon  certain  supposed  facts,  which  turn  out  to  be  true, 
the  assured  has  put  himself  in  a  condition  to  insist  upon  his  abandonment : 
but  it  is  not  enough  that  it  was  prpperly  made,  upon  facts  which  were  sup- 
posed to  exist  at  the  time,  if  it  turn  out  that  no  such  facts  existed,  or  that  oth- 
er circumstances  hftdreocurr^d  which  did  not  justify  such  abondonment.  It 
may  be  said  to  be  proper^  made  upon  notice  received,  and  bona  fide  credited, 
by  an  assured,  of  his  ship  haying  been  wrecked,  whether  such  intelligence  were 
true  or  not,  and  though  the  letter  conveying  it  turned  out  to  be  a  forgery  |^  and 
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jet  cleariy  b«  right  of  action  would  vest  io  him  founded  upon  an  abandonment 
made  upon  false  intelligence,  and  without  any  thing  in  fact  to  wammt  the 
^ring  of  tuch  notice.  What  is  an  abandonment  more  than  this,  that  the  as* 
sored  having  had  nodce  of  circumstances,  which,  if  true,  entitled  him  to  treat 
the  adventure  as  a  total  loss,  he,  in  contemplation  of  those  circumstances,  casts 
a  desperate  risk  on  the  underwriter,  who  is  to  save  himself  as  well  as  he  can. 
But  does  not  all  this  presume  the  existence  of  those  facts  on  which  the  right 
accrues  to  him  to  call  upon  the  underwriter  for  an  indemnity :  and  if  they  be 
all  imaginary,  or  founded  in  misconception,  or  if  at  the  time  it  had  ceased  to 
be  a  total  loss,  and  there  be  no  damage  to  the  assured,  or  at  least  if  the  only 
daomification  arise  out  of  the  very^act,  (the  recapture,)  which  saves  the  thing 
insured  from  sustaining  a  total  loss ;  the  whole  foundation  of  the  abandon- 
ment fails.  It  is  then  said,  that  if  the  right  of  abandonment  once  vested  and 
be  exercised  in  time,  it  cannot  be  devested  by  subsequent  intelligence  of  other 
circumstances  or  difibrent  events.  But  the  case  of  McCarthy  v.  AM  shews 
the  contrary ;  for  there,  though  the  notice  of  abandonment  were  well  made  at 
the  time,  it  was  not  only  devested  by  subsequent  circumstances,  but  by  circum- 
stances which  happened  after  the  notice  of  abandonment  had  been  given. 
Next,  it  is  contended,  that  by  the  recaptors  taking  the  ship  into  a  port  in  Ire* 
land  the  right  of  abandonment  was  revived,  or  a  new  right  created ;  for  I  do 
not  exactly  understand  whether  this  be  insisted  on  as  an  entire  and  distinct 
cause  of  abandonment,  or  as  connected  with  the  antecedent  capture  and  recap- 
ture. Now,  if  it  grew  out  of  the  recsptufe,  let  us  hear  what  Lord  Mansfield 
said  upon  that  subject  in  Hamilton  v.  Mendez,  It  does  not,  he  says,  cease  to 
be  a  total  loss  because  of  the  recapture,  "if  the  voyage  is  absolutely  lost,  or 
not  worth  pursuing  ;*'  [here  the  voyage  was  not  lost,  and  was  worth  pursuing, 
and  was  pursued  with  effect :]  **  if  the  salvage  is  very  high :"  [here  it  is 
▼ery  trifling :]  *<  if  further  expence  is  necessary ;  if  the  insurer  will  not  en- 
gage in  all  events  to  bear  that  expence,"  &c.  But  here  the  further  expences 
were  little  or  nothing  beyond  the  salvage,  and  all  the  loss  has  been  actually 
paid  into  the  plaintiff's  hands.  If  after  the  recapture  the  ship  had  been  car- 
ried into  a  port  abroad,  and  a  sale  had  become  inevitable,  because  nobody 
would  secure  to  the  recaptors  their  l-8tb,  it  might  have  been  deemed  to  be  a 
total  loss :  but  that  is  not  the  present  case.  What  was  said  by  Lord  Mam^ 
field,  however,  is  sufficient  to  shew  that  in  the  case  of  a  capture  and  recapture, 
it  does  not  necessarily  follow  that  the  assured  is  entitled  to  abandon  as  for  a 
total  loss ;  but  it  depends  upon  circumstances ;  and  none  of  the  circumstances 
enumerated  by  him  exist  in  the  present  case.  I  cannot  however  consider  as 
at  present  advised,  that  the  right  of  abandonment  relates  only  to  the  actual 
state  of  things  at  the  time  of  the  o&r  to  abandon  made.  If  it  were  necessary 
to  the  decision  of  this  case,  I  should  wish  to  have  that  point  well  considered. 
I  am  not  disposed  to  enlarge  the  grounds  of  abandonment  against  underwri- 
ters, a  privilege  whicbi  every  body  knows,  has  been  much  abused.  In  almost 
every  case  of  a  valued  policy  it  it  the  interest  of  the  assured  to  abandon  ;  and 
therefore  it  behoves  the  Court  to  watch  every  such  case,  and  in  no  instance  to 
enlarge  that  which  io  the  nature  of  the  thing  is  only  a  partial,  into  a  total,  loss. 
It  might  as  well  have  been  said  in  McCarthy  v.  Abel  that  having  been  once  a 
total  Toss,  it  must  continue  so :  but  the  Court  held  otherwise ;  and  that  case  is 
not  distinguishable  in  this  respect,  except  that  there  eventually  was  no  loss  of 
the  subject-matter  of  the  insurance,  and  here  there  is  only  a  partial  loss  :  but 
I  can  see  no  difference  whether  that  which  for  a  time  was  a  total  loss  ceased 
altogether  by  subsequent  events  to  be  any  loss  at  all,  or  whether  it  be  reduced 
by  subsequent  events  to  so  small  a  loss  as  there  is  in  the  present  case.  We 
must  look,  as  we  lately  said  in  Chdsall  v.  Boldero^  9  East,  81,  to  the  real  na- 
ture of  the  contract  in  a  policy  of  insurance,  which  is  nothing  more  than  a 
contract  of  indemnity ;  and  therefore,  though  there  was  a  total  loss  there,  aa 
it  might  be  called,  with  respect  to  the  subject-matter  of  the  risk  insured;  yet 
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that  having  afterwards  intervened  between  the  euppoaed  damnificatian  of  the 
plaintifis  by  the  death  of  Mr.  PiU,  and  the  action  brought,  which  adeemed  the 
loss,  it  was  held  that  they  could  not  recover.  So  here,  as  that  which  was 
supposed  to  be  a  total  loss  at  the  time  of  the  notice  of  abandonmeot  first  giv- 
en had  ceased,  and  as  only  a  small  loss  has  been  incuTred  in  the  sal  rage ; 
that  is  the  real  amount  of  the  damnification  which  the  plaintiff  is  entitled  to 
receive  under  this  contract  of  indemnity,  and  that  has  already  been  paid  by 
the  underwriters. 

Grose,  J.  This  is  a  case  upon  which  it  is  said,  that  Lord  Mansfidd  in 
Hamilton  y.  Mendez  professed  to  give  no  opinion ;  but  it  is  very  clear  what  bis 
opinion  wonld  have  been  upon  the  princi^ues  laid  down  by  hns  in  the  same 
case;  and  if  there  be  no  express  decision  on  the  point,  we  must  resort  to  prin* 
ci{^  in  deciding  it.  And  one  of  the  best  principles  upon  this  subject  is,  that 
no  artificial  reasoning  shall  turn  that  into  a  total  loss,  which  in  fact  is  only  a 
partial  loss.  A  policy  of  insurance  is  only  a  promise  by  the  underwriter  to 
indemnify  the  assured  against  loss  by  certain  risks :  and  if  so,  how  can  the 
plaintiff  claim  a  totaMoss,  when  in  fact  the  vessel  insured  has  performed 
her  voyage,  and  he  has  only  sustained  an  actual  loss  of  161.  4s.  8d.  per  cent. 
on  the  ship,  and  121.  lis.  dd.  per  cent,  on  the  freight  insured.  The  case- states 
that  which  is  very  material,  that  the  j^aintiff  had  possession  of  the  ship  again 
after  the  recapture,  arid  before  the  action  brought ;  that  she  sustained  no  dam- 
age from  the  capture,  whUe  she  continued  in  the  posi^ssion  of  the  enemy ; 
and  that  she  has  been  restored  and  has  arrived  at  her  port  of  discharge ;  and 
that  the  freight  has  been  received  by  the  owners.  What  pretence  then  is  there 
for  eaying  that  this  is  a  total  loss,  where  no  damage  has  been  done  to  the  ship* 
and  only  a  trifling  expence  incurred  for  the  salvage  and  charges  of  the  recap- 
ture? We  must  look  here  to  the  time  of  the  acticm  brought  to  see  whether 
there  has  been  a  total  loss  of  the  subject-matter  to  the  plaintiff,  as  he  alleges ; 
and  it  is  clear,  that  at  the  time  there  was  not  a  total  but  6fily  a  small  partial 
loss. 

Le  Blanc,  J.  I  agree  in  opinion  that  there  must  be  judgment  for  the  de- 
fendant upon  this  case,  which,  though  new  in  circumstances,  is  not  so  new  in 
JNrinciple.  The  main  stress  of  the  plaintifi's  argument  has  been,  tb^t  at  the 
time  of  the  notice  of  abandonment  be  had  ti  fight  to  abandon.  But  there  is 
the  fallacy  of  it.  It  does  not  follow  that  he  had  a  right  to  abandon  because  tie 
had  a  right  to  give  notice  of  abandonment  upon  the  faith  of  the  intelligence 
first  received.  At  the  time  of  the  capture  he  had  a  right  to  give  such  notice : 
but  at  the  time  when  the  notice  was  actually  given,  the  ship  had  been  recap- 
tured a^d  was  carried  into  Lock  StoiUey  in  Ireland^  a  port  of  the  united  king- 
dom, in  the  course  of  her  voyage  home :  and  there  is  no  evidence  ef  any  dam- 
age sustained  either  by  plunder  of  or  by  mischief  done  to  the  ship,  cargo,  or 
crew,  which  could  make  it  a  total  loss.  It  is  impossible  then  to  say  that  the 
want  of  knowledge  by  the  assured  of  the  true  state  of  things  shall  vary  the 
jhct,  and  make  that  a  total  loss  which  is  only  a  partial  loss.  None  of  the  de- 
cided cases  of  total  loss  come  up  to  the  present;  and  not  even  the  cases  put  by 
Lord  Mansfield  in  Hamilton  v.  Mendez.  The  plaintiff  knew  of  some  of  the 
circumstances,  but  did  not  know  them  all.  The  mere  circumstances  of  cap« 
ture  and  recapture  will  not  make  it  a  total  loss.  It  may  often  happen  that  in- 
telligence is  received  which  will  justify  the  giving  notice  of  abandonment ; 
hut  if  circumstances  so,  turn  out^  that  tnere  is  no  total  loss,  it  does  not  follow 
that  the  assured  would  be  entitled  to  insist  on  his  notiee.  In  McCarthy  v, 
Abd  the  assured  was  justi^d  in  giving  notice  of  abandonment,  but  eireum- 
fttances  happened  afterwards  which  shewed  that  there  was  no  loss  of  jhe  sub- 
ject matter.  So  here,  tircumstances^  have  turned  out  to  shew  that  only  a  par^ 
tial,  and  not  a  total  loss,  has  been  sustained ;  though  the  netice  of  abandon- 
ment were  properly  given  at  the  time  upon  the  intelligence  then  received. 
This  case  falls  in  very  much  with  au  exptessioo  used  by  the  Chief  Justice  in 
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delivering  the  judgment  of  the  Court  of  G.  P.  in  a  late  ca3e  of  Tkellusson  v. 
Shtdden,  2  New  Rep.  230,  where  be  says,  "  it  is  true  that  a  capture  simply 
proved  establishes  a  total  loss ;  but  waen  tb0  plaintifi*  in  the  same  breath 
proves  a  recapture,  there  is  an  end  of  the  capture  and  total  loss,  and  the  plain- 
tiff is  entitled  to  a  partial  loss  only."  So  here,  though  a  capture  were  proved, 
yet  it  also  appearing  that,  there  was  a  recapture  ;  unless  it  be  abo  shewn  that, 
noiwithataading  the  recapturei  it  still  contiaued  a  total  loss,  it  is  only  a  partial 
loss. 

Batlky,  J.  The  case  has  been  so  fully  discussed  that  I  can  add  nothing 
to  make  it  more  clear.  A  policy  of  insurance  is  only  a  contract  of  indemnity, 
and  any  thing  which  tends  to  shew  that  an  assured  can  recover  beyond  his  in- 
demnity is  against  the  very  principle  of  the  contract :  and  here  it  would  plain- 
ly lead  to  fraud  if  the  plaintiff  who  has  in  fact  only  sustained  a  partial  loss  to 
a  ^mall  extent,  could  recover  bevond  what  would  indemnify  that  loss.  But  it 
is  said,  that  upon  receiving  intefligence  he  had  a  ri^ht  to  abandon  immediate- 
ly. I  agree,  that  it  was  prudent  in  him  to  give  such  notice  at  the  time,  and  if 
things  had  stood  in  the  same  situation  he  would  have  been  entitled  to  aban- 
don :  but  I  consider  that  notice  as  including  this  implied  condition,  that  things 
continued  to  exist  as  the  plaintifT  supposed  they  did  exist  at  the  time  when  he 
gave  the  nptice ;  and  if  any  thing  happened  to  make  that  a  partial,  which  at 
one  time  was  a  total,  loss,  the  ignorance  of  that  fact  Jby  the  assured  would  not 
make  it  a  total  loss.  The  case  of  M  *Carthy  v.  Ahd  shews,  that  subseqdent 
facts  will  vary  the  right  of  the  party  to  abandon  as  for  a  total  loss,  when  ulti- 
mately no  loss  is  incurred  within  the  policy.  Suppose  a  capture,  and  the  cap- 
tors afterwards  give  up  the  ship,  and  she  pursues  her  voyage  as  before,  and^the 
assured  receiving  intelligence  of  the  capture,  but.not  of  the  release,  give  notice 
to  abandon  ;  y^t  if  the  voyage  be  afterwards  performed,  would  that  entitle  the 
assured  to  make  it  a  total  Ws,  when  he  had  sustained  no  actual  loss  at  all, 
though  the  voyage  might  have  been  a  little  delayed?  Yet  that  would  shew 
that  circumstaoces  happening  after  a  total  loss  once  'e;(isting  may  take  away 
the  right  to  abandon*  Then,  if  th^  fact  be,  that  at  the  time  of  the  notice  tD 
abandon  given,  it  was  not  a  total,  but  only  a  partial,  loss,  the  giving  such  no*- 
tice  could  not  entitle  him  to  abandon  as  fbr  a  total  loss.  By  deciding  that  in 
all  these  cases  the  right  of  the  party  to  abandon  shall  depend  upon  the  actual 
ctrcumsttinces  of  the  case,  a^d  not  upon  those  which  are  merely  supposed  to 
exist  at  the  time,  no  injustice  will  be  dpne,  and  it  will  make  the  policy  that 
•which  it  ought'4o  be,  and  really  ia,  a  contract  of  indemnity (1). 

Postea  to  the  Defendant. 

(1)  Tbetit*  priacipsi  aoOTtiooa  ipvolverf^inthe  deouMHi  i|i  tfa«  leM,  mt.  Whether  it  m 
the  real  itate  oC  fiicto,  or  die  latelh'geikM  reeeivtd,  which  fivee  to  \hp  innired  a  tight  ef  ahaa- 
doonMiit ;  and ,  whether  if  there  was  is  fact  a  total  loae  at  the  tine  of  abaodonaieot,  it  ean  bo 
todaeed  la  a  partial  loei  hj  anj  Baheeqaont  eventa  faefere  aetioB  broQght ;  hht e  been  the  ttb- 
jeet  of  eoMidomble  iavtrtigatioa  and  diacoaaioa  k  the  Jimirican  coaris.  Tbo  Sopreino 
Coart  of  JVeiP-YorA:*  ia  giTiag  their  opioioo  bb  Mumford  t.  •  Church,  1  Johns.  Ca. 
147,  and  Shcum  4  a/,  v.  TAa  Unitid  InturanU  Companf,  1  Johna.  Ca.  151,  any, 
that  an  ahaodomneot  onoe  properljr  made,  b  defiaitiYe,  and  fiaea  the  righta  of  tho 
partieo.  lo  Dmiilk  o.  GmU^^  4  Dall.  446,  tho  Sapreaao  Cowt  of  Ptntuylvania  raeognised 
iho  pmidplo^  thai  the  righu  of  tlie  parties  are  to  bo  dbteroMDed  at  tho  time  of  ahandooineot. 
The  fame  principle  waa  recognized  by  the  Supreme  Coort  of  the  United  Statea  in  RhinsUn* 
dmr  ▼.  The  lM9uram€€.0<mpanji  if  PenntylvanU,  4  Craoch.  29.  46.;  and  haa  been  eata^ 
bliahed  bv  repeated  deeiaioaa  of  tho  SaproofM  Court  of  Ma$9aehmeiti.  Le$  w.  Boardman\. 
8  Maaa.  Rep.  288.  Munton  v.  7^  AetD  Englami  Marim  In$nrmnf  Cimpany,  4  Maii. 
Rep.  88.  91.  •  Wood  v.  The  Lincoln  «ad  Ktnmbtc  Jmurauc€  Compsny,  6  Maaa.  Rep.  479 
488.  In  tho  fsoaolaal'citod  Chief  Jnatice  Paraoiu,  in  delivering  the  o|nnion  of  the  Courts 
aaid,  •<  Tho  right  to  abandon  ia  a  vctUd  right,  and  «rhen  legally  exerciaed,  the  avofed  io  en* 
titled  to  recover  aa  kt  a  total  low;  which  anbo4<|nent  eveata  cannot  prevent,  anleia  with  hie 
oonaont,  manifeated  expreoalj,  or  bv  a  reaaonablo  implication  from  hia  lobieqaent  coadoet.'* 
Witk  regard  to  the  othiv  qveatioii  there  haa  not  been  an  entire  nniformitj  of  decinea.  Ui 
the  caaea  of  Mumford  ▼.  -Churckt  1  Johna.  Ca.  147.  Slocum  ^  a/,  v.  The  UniUd  Imu^ 
rmncc  Company.  I  Johna.  Ca.  18L    Mwrr^y  ^  oL  y.  ThM  UMUd  Inmrana.  Company^ 
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French^  Clerk,  v.  Trask. 

10EAflt,S48.    Not.  11,  1808. 

Ph>bibition  granted  on  afficlaYit  that  the  defendant  (to  a  libel  for  titbei  m  kind  in  the  ipiriu 
nal  coerl)  antwertd  on  oath  or  pleaded  a  modea :  witbont  ita  appearnig  that  the  oMidv* 
waa  regolarly  pleaded  below,  ao  aa  to  be  pat  m  iaaae  there. 

THE  plainliflf,  recior  of  Odcombe  in  Somersetshire,  libelled  the  defendant, 
B  parishoner,  in  the  consistorial  archdeaconal  court  of  Wells  for  tithe  in  kind ; 
and  Dampier,  on  a  former  day,  moved  for  a  prohibition  upon  an  affidavit  that 
the  defendant  had  "  answered  on  oath  or  pleaded  in  the  said  court  to  the  said 
libel*'  a  modus  of  40^.  payable  at  Easter  for  the  farm  of  which  he  was  possess- 
ed, in  lieu  of  tithes  and  ecclesiastical  dues  in  respect  of  the  same,  which  he 
had  duly  tendered  to  the  rector,  who. refused  to  accept  it. 

Barrow  now  shewed  cause,  and  objected  that  the  defendant  had  only  put  in 
nn  answer  of  a  modus  in  the  court  below,  but  had  not  regularly  pleaded  it ; 
and  that  there  was  a  distinction  recognized  in  the  practice  of  the  ecclesiastical 
courts  between  those  two  stages  of  proceeding ;  consequently  this  application 
came  too  soon  :  for  before  plea  .there  could  be  no  issue,  and  it  could  not  be 
told  till  then  that  the  ecclesiastical  court  was  proceeding  to  try  the  modus. 
And  he  cited  Stone  y.  Harwood,  Rep.  temp.  Hardw.  357,  and  Boughion  y. 
Hulster{a),  as  in  point.  And  to  a  question  by  the  Court,  whether  the  sugges- 
tion were  not  verified  here  by  affidavit ;  he  answered  that  it  was  not.  (But 
Dampier  said,  that  the  time  was  not  out  for  verifying  it.)  He  also  referred  to 
a  case  of  Stainbank  v.  Bradshaw(b)  in  last  Easter  term ;.  which  at  first  was 

2  Joboa.  Ca.  268,  and  Livinfetoti  v.  Hostie  if  aL  8  Jobna.  Ca.  298,  the  property  waa  in 
fact  reatored,  or  released  and  in  aafety,  before  the  offer  to  abaodon,  and  yet  the  Supreme 
Court  of  JWuvForft  held,  that  the  aasored  were  entitled  to 'reeover  aa  for  a  total  loaa. 
The  intelligence  received,  and  not  th^  real  atate  of  fdcta,  waa  diatinctly  reeogoiaed  aa  the 
groQod  of  abandonment  Bot  the  caaea  of  Church  v.  Bedient  ^  al»  I  Cainea'  Ca.  21,  and 
Ballelt  V.  Peyton^  1  Cainea'  Ca.  28,  aoon  afterwards  came  before  the  Coart  of  Emya  of  that 
atate,  in  which  the  point  waa  directly  met,  and  over-mled.  Those  deciaiona  have  ainee  been 
scqnieaeed  in  by  the  Supreme  Court  Penny  ^  Bcribner  ▼.  T%e  JVho>  York  Inturanee 
Company  t  8  Cainea  167,  8.  In  Mhinelander  ▼.  The  /navraaea  Company  of  PenuBylne^' 
«ta,  4  Crench  21,  the  reatoration  did  not  take  place  until  €fter  the  abandonment;  of  coarae, 
the  preaent  oueation  eould  not  ariae.  Bot  in  Marthall  w.  The  Delaware  Ineurance  Compa^ 
ay,  4  Cranoh,  202,  tbia  waa  the  principal  point,  and  the  Supreme  Court  of  the  United 
Statee  there  decided,  that  the  right  of  the  ^aaaored  to  abandon  depended  upon  the  atate  of 
the  fact  at  the  time  and  not  upon  the  intelligence  received.  Chief  Jnatice  THlghman,  in  de- 
livering the  opinion  of  the  Supreme  Court  of  Pennffhaniat  in  JhUilh  v.  OaUH^t  4  Dal. 
460,  avoided  any  deoiaioii  upon  tlie  f>oiot  ander  ounaioeratiott}  becanae  inthalcaae  the  prop* 
erty  remained  in  the  cuatodj  of  the  captors  at  the  time  of  abandooment  Bot  in  a  later  caaa 
determined  by  the  aame  Court,  Chia  point  ia  conaidered  aaat  reet.  **  It  ia  the  actual,  and  not 
the  iuppoied  atate  of  things,  at  the  time  of  abandonment,  that  naat  govern  the  eaae.*'  M^ 
anie  v.  The  D^avoarf  Insurance  Company^  8  Binn.  287.  282.  The  eaae  of  Dorr  v.  J%g 
^ewr England  Marine  Inturanee  Company,  6  Maaa.  Rep  221.  iaan  inatmetive  eaae  npoa 
tbia  aobjeot,  though  it  waa  eventually  decided  upon  other  grOnnda.  Chief  Juatioe  Pareona, 
who  delivered  the  opinion  of  the  Court,  evidently  considers  the  argnmenta'  in  favour  of  the 
eoncloaiveneaa  of  an  abandonment  made  open  information  of  a  loaa,  aa  entitled  to  naeh  ooo- 
aideration. 

(a)  Tr.  1  Geo.  1. 1.  B.  R.  8.  OwillimU  Tithe  Caaea,  861.  **  Soit  in  the  aptritnal  eonrt 
lor  tithea  of  loppinga  of  treea.  The  defendant  by  hia  anawer  ita  that  oonrt  had  alleged  that  the 
Ireea  were  above  80  years  growth,  and  therefore  not  titheabie  ;  after  which  he  moved  in  B, 
R,  for  a  prohtbitioo,  auggeating  the  matter  contained  in  his  anawer  in  the  apiritual  oonrt,  with 
an  affidavit  of  the  truth  of  it  The  Court  denied  a  prohibition  ;  for  the  party  ahoald  have 
pleaded  tbia  matter  in  the  apiritual  court,  and  have  produced  an  affidavit  that  the  court  had 
refoaed  to  receive  aach  plea."    And  2  Ld.  Ray.  886.  Far.  187.  and  8  Inat  648.  were  etted. 

{b)  It  waa  atated  in  that  ci^ae,  by  the  party  moving  for  the  prohibition,  that  there  were  two 
^oestiona  raiaed  by  the  proceedings  before  the  eccleaiaatical  court,  which  that  court  had  no 
jurisdiction  to  try  ;  1st,  Whether  a  certain  part  of  the  land  m  .reapect  of  which  tithe  of  hay 
and  agiatment  tithe  were  claimed  wae  within  the  pariah ;  and,  8dly,  Whether  oaitain  other 
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supposed  to  have  been  like  the  present ;  and  that  the  Court  had  refaefed  a 
prohibition  because  the  modus  had  not  (Men  put  In  issue  by  pleading  it  below. 
but  l£  Blane,  J.  observed  that  that  was  after  sentence :  and  Bayley,  J.  said, 
that.k  could  not  be  permitted  to  a  party  to  take  the  chance  of  a  trial  below, 
and  when  that  was  decided  against  him.  to  come  to  this  Court  and  object  to 
such  trial(a).    And  finally 

Lord  Ellemborouoh,  C  J.  said,  (and  the  rest  of  the  Court  agreed)  that  there 
must  be  a  prohibition  in  this  case  ;  for  it  appeared  that  there  was  nothing  to 
try  in  the  Court  below  but  the  modus  insisted  upon  in  the  defendant's  answer. 

Rule  absolute  for  a  Prohibition 
as  to  the  Trial  of  the  Modus. 


Hodson  and  Mary  his  Wife  v.  Sharpe  and  Another. 

10  East,  S60,    Nov.  22,  1808. 

A  lenee  of  land  in  the  Bedford  he^tX  cannot  object  to  an  action  bj  hii  landlord  for  a  bra^ck 
of  covenant  in  not  repairing,  that  the  leaie  wai  void  by  the  stat.  16  Car.  2.  c.  17.  for  .want 
of  being  registered  ;  soeh  aet^  enacting  that  '*  no  lease*  &c.  shoald  be  of  force  bat  from 
the  time  it  hhoald  be  roistered,'*  not  avoiding  it  as  between  the  parties  themselves*  bat 
only  postponing  its  priority  with  respect  to  sobMqoent  incnmbrancers,  registering  their  ti- 
tles before. 

THE  plaintiflTs  declared  in  covenant,  that  one  W,*WeUes^  being  seised  in 
fee  of  the  demised  tenements  at  Upwell  in  NtfrfoUc,  on  the  8th  of  September 
1798,  by  indenture  of  that  date,  demised  the  same  to  the  defendants  for  11 
years,  onder  certain  covenants  to  keep  the  premises  in  repair,  &c.  That 
JVeUes  afterwards,  on  the  12th  of  August  1801,  devised  the  reversion  of  the 

{remises  to  the  plaintiff  Jlfar;^  in  fee,  and  died,  &c. :  and  then  alleged  a 
reach  for  non-repair,  &c.  To  which  the  defendants  pleaded^  amongst  other 
matters,  that  the  land  intended  to  be  demised  by  virtue  of  the  said  indenture, 
befote  the  making  thereof,  was  parcel  of  the  95,000  acres  mentioned  in  the 
Stat.  16  Car.  2.  c.  17.  for  draining  the  Bedford  Level,  and  incorporating  the 
adventurers  by  the  name  of  the  governor,  bailiffs,  and  commonalty  of  the 
company  of  conservators  of  the  Great  Level  of  the  fens,  and  giving^ 
them  a  common  seal.  By  s.  8.  of  which  it  was  enacted,  that  all  convey* 
ances  by  indenture  of  the  said  96,000  acres,  or  any  part  thereof,  entered 
with  the  registrar  (one  of  the  officers  named  in  the  corporation)  in  a  book  to 
be  kept  for  that  pturpose,  should  be  of  equal  force  to  convey  the  freehold  and 
inheritance  of  the  same  as  if  by  indenture  inroUed  within  6  months  of  record 
at  Westminster  :  and  it  was  further  enacted,  that  no  lease,  grant,  or  convey-^ 
ance,  &c.  of  the  same  (except  It^ases  for  seven  years  or  under,  in  possession) 
should  be  of  force  but  from  the  time  it  should  be  entered  with  the  said  regis-^ 
trar  as  aforesaid,  &c.  And  then  the  defendants  avened,  that  the  said  inden- 
ture hath  at  no  time  whatever  hitherto  been  entered  with  the  registrar  for  the 
time  being,  appointed  by  the  corporation,  in  manner  and  form  as  required  by 
the  said  act ;  by  reason  of  which  the  indenture  is  of  no  force.  To  whicb 
there  was  a  general  demuner. 
Best,  in  support  of  the  demurrer,  contended  that  the  lease,  though  invalid 

Irad  were  lay  land,  i,  t.  hard  dry  land,  in  opposition  to  natural  meadow  or  moist  land,  and 
'  whether  it  were  covered  by  a  modas.  Bnt  there  was  great  denbt  npon  ahewing  cause  whe> 
ther,  npon  the  free  of  the  proceedings  brooght  before  we  Court  by  the  snxgestion,  and  upon 
the  face  of  the  pantence,  these  facts  nad  been  in  issoe  below  ;  andv  fimilly  Lord  Ell§nbor-^ 
ough,  C.  J.  said— This  is  an  application  afUr  seotence.  Bnt  it  does  not  appear  from  the 
sentence,  nor  from  the  suggestion ,  that  the  Court  below  have  proceeded  to  try  the  question 
of  the  boundary  of  the  parSi.  And  as  to  the  question  whether  the  land  were  natural  mead- 
ow or  not,  the  part^  anplying  for  a  prohibition  should  have  come  before  sentence  ;  for  if  ha 
will  lie  by  and  sufictr  the  fact  to  be  tried  below,  it  is,  too  late  to  come  after  sentence, 
(a)  Vide  Qffley  v.  WhitehaU,  Bunb.  17.  « 
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till  registered,  as  agabsi  third  persons  elaimiog^  adverself ,  wts  vet  biadio^ 
between  the  parties  themselres,  ootwithstandiog  the  words  of  the  act,  that 
*'  no  lease,  &c.  (except  leases  for  sev^n  years  or  under  in  posseasion)  should 
be  of  force  but  from  the  time  it  should  be  entered  with  the  said  registrar :" 
for  that  only  means  offto  fortt  as  against  third  perwnz,  [The  Court  then 
said  they  would  hear  what  could  be  urged  against  that  construction ;  for  the 
general  object  of  this  and  other  acts  of  the  like  kind  Was  to  give  notice  to 
third  persons,  and  thereby  prevent  frauds.] 

Burrellf  contra,  relied  on  the  positive  words  of  the  act,  thut  no  lease  (such 
as  that  in  question)  should  be  or  force  but  from  the  time  of  registering  it : 
and  deferred  to  Doe  v.  Barber,  2  Term  Rep.  749,  where  it  was  helJ,  that  the 
lessee  of  a  rectory  house,  the  lease  of  which  had  become  void  under  the  stac. 
13  Eliz.  c.  20,  by  the  non-residence  of  the  rector,  could  not  recover  in  eject- 
ment even  against  a  stranger  who  had  entered  without  title  ;  the  words  of 
that  statute  being  "  that  no  lease  shall  endure  any  longer  than  while  the  les- 
sor shall  be  ordinarily  resident,  &c. ;  but  that  every  such  lease,  &c.  immedi- 
ately upon  such  absence  shall  cease  and  be  void." 

Lord  ELLE^BOROtGH,  G.  J.  That  wc^s  an  action  against  a  stranger  to  the 
title  of  the  lessor,  and  therefore  the  defendant  was  not  estopped  from  disput- 
ing it :  but  in  Cook  v.  Loxley(a),  which  was  an  action  for  use  and  occupation 
by  a  rector  against  his  tenant  of  the  glebe  lands,  the  defence  attempted  to  be 
set  up  was,  that  the  rector  had  been  simoniacally  presented,  which  would 
have  avoided  his  title  to  the  rectory :  but  the  Conrt  agreed  that  it  was  a  uni- 
versal rule,  that  a  tenant  should  not  be  permitted  to  set  up  any  objection  to 
the  title  of  his  landlord  under  whom  he  held  :  that  this  was  not  a  mere  tech- 
nical rule,  but  one  founded  in  public  convenience  and  policy.  .  Here  the  lessee 
has  had  all  the  benefit  which  he  coujd  derive  under  the  lease ;  and  now  he 
sets  up  an  objection  to  it,  that  it  is  not  registered  ;  which  he  shall  not  be  per- 
mitted to  do.  The  act  no  doubt  meant  for  the  protection  of  titles  that  leases 
and  conveyances  within  this  district  should  be  registered  ;  that  eyery  person 
interested  in  the  inquiry  might  know  in  whom  the  title  to  any  such  land  was : 
and  therefore  as  against  persons  who  have  been  deceived  by  the  omission  to 
register,  or  even  as  against  those  who,  without  being  deceived,  knew  that  the 
act  had  not  been  complied  with,  and  relied  on  it,  the  legal  objection  might 
prevail  at  law  ;  but  not  as  between  the  parties  themselves  to  the  lease,  between 
whom  the  act  was  not  meant  to  operate. 

Gross,  J.  assented. 

Lb  Beanc,  J.  The  defendant  has  enjoyed  the  land  under  the  lease  almost 
.to  the  end  of  the  term,  and  now  objects  that  it  is  of  no  validity,  because  it  is 
not  registered :  but  the  object  of  that  clause;  in  the  act  on  which  he  relief  was 
to  tf^ke  away  the  priority  of  the. party  whose  title  was  not  registered,  with  re- 
spect to  subsequent  claimants  whose  titles  were  registered  :  but  it  never  was 
intended  to  operate  between  the  parties  themselves  so  as  to  enable  a  lessee 
who  hds  enjoyed  under  it  to  dispute  the  lease. 

Bayley,  J.  The  object  of  this  registry,  act  is  like  that  of  all  others,  to 
protect  the  title  of  third  persons ;  but  not  to  enable  the  parties  tl^emselves  to 
set  it  up  against  their  own  act^.  Here  too  the  defendant  has  enjoyed  under 
the  lease  during  the  time  in  which  the  breaches  of  covenant  wei^e  committed, 
and  therefore,  even  if  the  lease  were  void,  I  should  have  been  much  disposed 
to  have  considered  that  be  was  liable  on  his  covenant,  as  an  independent  cov* 

(a)  6  Term  Rep.  4.  sod  vide  BUn^t  v.  Fotier^  8  Term  Rep.  487.  and  vide  Oraham  v. 
Pcoi,  1  Eait,  244,  where  ooe  m  poMemion  of  glebe  under  a  leaae  void  bj  the  slat.  18  EHsb. 
c.  20.,  by  reaaoo  of  the  reetor'a  non-residence,  may  yet  maiot^ia  treapaas  open  hie  poaaes- 
aion  againat  a  wrongdoer.  Bat  in  FrogmorUm  v.  Scott ^  2  East,  467,  if  ^a  held  that  a  rec- 
tor, whoae  own  leaae  waa  avoided  by  hta  non-residence,  might  recover  in  ejectment  againat 
hu  Own  leasee.  The  leaae^  however,  waa  there  beld^o  be  void  on  another  groond,  aa  hav- 
ing been  made  td  a  afftritnal  person  against  the  provbion  of  the  stat.  21  H.  8.  c.  18.  a.  8. 
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enant ;  but  it  is  Dot  necessary  to  decide  that  point,  as  the  ease  is  clear  dn  the 
other  gTound(l). 

Jadgment  for  the  plaintiff. 


The  King  t^.  The  Inhabitanti  of  Aberystwith. 

10  East,  864.    Not.  23,  1808. 

One  who  went  from  home  with  his  family  for  nearly  a  year,  hot  left  hii  aaiistant  to  carrj  on 
his  basinets  in  his  shop  in  one  room  of  the  house,  wWv^  for  this  purpose  was  parted  tmhj 
laths  from  the  rest,  and  led  the  kej  of  the  boose-door  with  a  friend,  and  had  the  garden 
CQliivflted  for  his  own  benefit  as  usual ,  is  liable  to  be  rated  to  the  relief  of  the  poor  as  oe- 
cupier  of  the  wbote  house. 

RICE  WILLIAMS  was  rated  as  a  householder  to  the  poor's  rate  of  the 
parish  of  Aberystwith  ;  and  not  paying  the  same  nor  shewing  any  cause  why 
he  should  not  to  the  magistrates  before  whom  he  was  sumnioned,  they  issued 
a  warrant  of  distress  against  him  to  levy  4Z.  1$.,  the  amount  of  the  several 
rates  within  the  year ;  against  which  warrant  of  distress  he  appealed  to  the 
Sessions,  on  the  ground  principally,  that  he  was  not  an  inhahitant  and  occupi- 
er  of  such  messuage,  lands,  and  tenements  as  would  make  him  rateable.  The 
Sessions  admitted  the  appeal,  and  ordered  the  warrant  of  distress  to  be  quash- 
ed, subject  to  the  opinion  of  this  Court  on  the  following  facts. 

The  appellant  was  rated  to  the  relief  of  the  poor  of  the  town  of  Aberyst" 
vnth,  in  the  county  of  Cardigan^  in  eight  several  rates  from  Aug,  11th  1806 
to  Aug.  14th,  1807,  amounting  in  the  whole  to  4/.  1*. ;  to  levy  which  two 
magistrates,  upon  summons,  granted  a  warrant  of  distress  against  his  goods, 
dated  2d  of  October  1807 ;  and  the  distress  being  made,  the  appellant  appeal- 
ed against  it,  and  the  Sessions  annulled  the  warrant  of  distress  and  the  sever- 
al rates ;  although  two  of  them,  the  7th  and  8th,  were  made  after  the  time 
of  the  return  of  the  appellant  and  his  family  to  his  house,  under  the  follow- 
ing circumstances.  The  appellant  has  kept  a  house  in  Aberystwith  many 
years ;  and  having  been  surgeon  of  the  Cardigan  militia,  was  occasionally 
absent  from  home,  and  sometimes  his  family  ;  leaving  one  /.  Francis^  his  as- 
sistant, in  a  part  of  the  house.  In  July  1806,  the  appellant  being  previously 
absent,  bis  wife  and  daughter  left  the  house,  having  previously  had  the  saine 
parted  oflT  from  the  shop  by  laths  nailed  in  the  passage :  so  that  Francis  had 
only  the.  use  of  the  shop.  The  family  did  not  return  till  May  1807 ;  and  dur- 
ing their  absence  a  Mrs.  Hughes^  a  person  with  whom  the  key  of  the  house 
was  left,  had  the  garden  dug  up  by  the  same  person  (a  tenant  of  the  appel- 
lant's) who  always  dug  it,  and  who  charged  the  appellant  for  his  work,  and 
looked  to  no  other  person  to  pay  him  for  it.  Mrs.  Hughes  always  permitted 
two  persons,  Mrs.  Southern  and  Mrs.  Longcrofty  one  of  whom  was  a  partic- 
ular friend  of  the  appellant's,  with  their  servants,  to  reside  in  the  house  six 
weeks  or  two  months  during  the  time  the  appellant's  family  were  absent :  and 
the  appellant's  furniture  continued  in  its  usual  situation  in  all  the  rooms  of  the 
house,  ready  for  the  reception  of  the  family,  during  the  whole  time.  Coals 
were  delivered  into  the  house.  And  all  parts  of  the  house  (save  the  shop) 
communicated  with  the  garden,  through  which  the  above-mentioned  persons 
and  others  entered  the  house.  The  question  for  the  opinion  of  the  Court  waSt 
Whether  the  occupation  of  a  part  of  the  house  by  Francis  during  the  whole 
time ;  the  occasional  occupation  of  other  parts  by  Mrs.   Southern  and  Mrs. 

(I)  So  under  a  law  of  Penntylvania,  which  enacts,  that  no  roortpce,  &c.  shall  be  good 
to  pass  anj  estate,  unless  it  be  recorded  within  six  months,  it  was  held  a  mortgage  not  re- 
corded within  six  months  was  good  against  the  mortgagor,  or  volimtaiy  afslgneee  suing  m  his 
name.    Livinz  v.  WUh  1  Dal.  480. 

[See  also  Btroud  v.  Lockhari,  4  Dal  168.—  W.] 

Vol.  V.  53 
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Lmgcrofi  ;  the  garden  being  cultivated  as  usaal ;  and  the  appellanfis  furni- 
ture remaining  in  its  situation  in  the  several  parts  of  the  house  ready  for  the 
reception  of  the  family  during  the  whole  time  :  was  an  occupancy  by  the  ap> 
pellant  ?  If  the  Court  thought  this  was  not  an  occupancy  sufficient  to  charge 
the  appellant  with  the  whole  of  the  rates :  then,  whether  the  Sessions  ought 
not  to  have  made  an  order,  con6rming  the  two  last  rates  made  after  the  return 
of  the  appellant  and  his  family,  and  not  have  allowed  the  appeal  and  annulled 
the  warrant  of  distress  generally. 

Peake  and  W,  E,  Taunton,  in  support  of  the  order  of  Sessions,  first  re- 
ferred to  the  Stat.  18  Geo.  2.  c.  38.  s.  7.,  which  gives  the  appeal  against  a 
warrant  of  distress  for  a  poor's  rate ;  and  which,  they  observed,  was  the  most 
beneficial  mode  for  all  parties  of  disputing  the  legality  of  the  distress ;  for  if 
the  party  rated  be  no  occupier,  he  cannot  suppose  that  his  name  will  be  on 
the  rate,  and  therefore  cannot  be  prepared  to  appeal  against  that :  but  the  jus- 
tices who  grant  the  warrant,  and  the  officer  who  distrains  upon  him,  would  be 
liable  in  trespass  for  an  excess  of  jurisdiction  (a).  Next  they  argued  that  the 
appellant  was  not  the  occupier  of  the  premises  for  which  he  was  rated  :  but 
that  though  he  were  occupier  of  part,  yet  he  did  not  occupy  the  whole,  the 
warrant  of  distress  being  for  an  aggregate  sum,  for  part  at  least  of  which  he 
was  not  liable,  would  be  illegal  according  to  Milward  v.  Caffin{a).  [£e 
Blanc,  J.  The  case  does  not  state  what  he  is  rated  for,  whether  for  the  house 
and  land,  or  for  the  land  without  the  house  ;  and  therefore,  if  he  be  rateable 
at  all,  we  cannot  enter  into  the  question  of  the  quantum,']  The  Court  must 
take  it  upon  this  case  that  he  was  rated  for  the  whole ;  for  the  Sessions  state 
the  question  to  be  whether  the  occupation  of  different  parts  of  the  house  by 
the  different  persons  who  were  suffered  to  have  a  temporary  use  of  it,  were  an 
occupation  of  it  by  the  appellant,  so  as  to  charge  him  with  the  whole  of  the 
rates.  Now  neither  the  appellant  himself  nor  any  of  his  servants  or  family 
had  any  actual  occupation  of  the  house,  nor  even  the  key  of  it ;  nor  had  the 
person  with  whom  the  key  was  left  any  authority  to  permit  others  to  dwell 
there  :  and  the  occupation  of  Francis,  who  was  let  into  possession  of  a  part 
by  the  appellant,  was  confined  to  the  shop,  which  was  partitioned  off*  from  the 
rest  of  the  house. 

Lord  Ellenborough,  C.  J.  The  appellant  must  be  taken  to  have  been 
the  occupier  of  his  house  during  the  whole  period.  He  left  his  home  for  a 
time  ;  but  he  lef^  part  of  his  house  in  the  occupation  of  his  assistant,  who 
canied  on  his  business  in  his  absence;  and  the  key  of  the  house  was  left  with 
a  friend,  and  the  garden  continued  to  be  cultivated  for  his  own  benefit  as  us- 
ual ;  to  say  nothing  of  the  occupation  of  his  friends  in  his  absence.  There 
is  no  instance  where  a  man  has  been  permitted  to  carve  out  the  occupation  of 
his  house  in  the  manner  now  attempted ;  locking  up  one  roQm  and  then  an- 
other, but  using  as  much  of  the  house  as  he  ^found  convenient.  This  would 
make  a  new  system  of  occupation  by  subdivisions.  This  is  something  like 
the  case  of  Mr.  Egerton(h),  some  years  ago.  As  to  the  other  point,  upon 
the  right  of  appeal  against  the  warrant  of  distress,  (on  which  the  respon- 
dent's counsel  had  expressed  a  wish  to  have  the  judgment  of  the  Court,)  we 
give  no  opinion  upon  it,  and  therefore  cannot  prejudice  the  question  whenever 
it  may  be  necessary  to  decide  it. 

Per  Curianh  Order  of  Sessions  quashed, 

and  rate  confirmed. 


(a)  Milward  ▼.  Caffin,  2  Blac.  Rep.  1881.  That  was  in  replevin.  Bat  where  the  i 
ittretea  have  jarisdiction,  the  party  roted  DDnat  appeal,  and  caoBot  qneation  the  propriety  of 
die  rate  in  an  action  of  treapass.  uvtehin$  v.  Chambert,  1  Bnrr.  680,  and  Durant  v.  Boyt, 
6  Term  Rep.  680. 

(i)  R*x  V.  8t-  Mary  (he  Leu,.Durhtm,  4  Term  Rep.  477. 
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Brook  and  Others,  Assignees,  v.  Trist. 

10Eut,85S.    Not.  24,1808. 

An  affidavit  to  hold  to  bail,  stating  that  the  defeDdant  uraa  indebted  to  the  plaintiffii  io  nraeh 
for  interest  money,  nnder  and  by  virtne  of  an  agreemeni^  is  not  soffieient. 

WALTON  Ofiposei  a  rule  on  the  plaintiff  to  accept  common  bail,  and  to 
deliver  up  the  bail  bond  to  be  cancelled,  because  of  the  insufficiency  of  the 
affidavit  to  hold  to  bail.  The  affidavit  was  made  by  the  bankrupt,  that  the 
defendant  was  indebted  to  the  plaintiffs,  his  assignees,  in  601.  13s.  lOd.  "  for 
interest  money  under  and  by  virtue  of  an  agrtement  under  the  hand  of  the 
defendant."  l\nd  he  cited  Jenkins  v.  Law,  1  Bos.  Sc  Pull.  365,  where  the 
affidavit  to  hold  to  bail  stated  the  defendant  to  be  indebted  **  for  damages 
awarded,  and  for  costs  and  expenses  taxed  and  allowed ;"  which  was  held  suf- 
ficient, without  describing  the  awarjd  more  particularly.     But 

Lord  Ellenborough,  G.J.  said  this  was  too  general,  without  describing 
more  particularly  the  agreement.     It  might  as  well  be  stated  that  the  defend-  ' 
ant  was  indebted  so  much  for  damages  for  the  breach  of  an  agreement.    And 
the  Court  would  have  made  the  rule  absolute(l) : 

But  Walton  then  objected  that  the  application  was  out  of  time  ;  and  EspU 
nasse,  contra,  not  being  able  to  account  for  the  delay,  the  rule  was  discharged 
on  that  ground. 


Bowdell  V.  Parsons. 

10  East,  859.    Nov.  84, 1808. 

Where  a  request  to  the  defendant  tb  do  an  net  is  neeessary  to  be  allied  in  order  to  give  tho 
plaintiflT  his  caose  of  action;  and  it  is  alleged,  bat  without  a  particular  Tenne  (there  beiqg 
a  general  venue  laid  in  the  preceding  part  of  the  declaration : )  such  omission  cannot  be 
taken  advantage  of  in  arrest  of  jodgment  since  the  stat  4  Ann.  e.  16,  s.  1,  being  mero 
matter  of  form,  available  only  upon  ppecial  demurrer:  and  this,  though  judgment  pnssed 
bj  default,  on  which  a  writ  of  inquiry  was  executed.  And  where  in  consideration  of  tb« 
purchase  of  bay  by  the  plaintiff  of  the  defendant,  the  latter  promised  to  deliver  to  and 
suffer  the  plaintiff  to  Uke  it  away  as  he  wanted  it,  tofua  requettei,  an  allegation  that 
the  defendant,  after  suffering  the  plaintiff  to  take  away  a  part,  sold  and  disposed  of  the 
rosidne  to  other  persons,  supersedes  the  necessity  of  alleging  a  request  to  deliver,  Alc  the 
residue.  ^ 

THE  first  count  of  the  declaration  stated,  that  whereas  on  the  10th  of  May 
1806,  at  Ware  in  the  county  of  Hertfordj  in  consideration  that  the  plaintiff) 
at  the  request  of  the  defendant,  had  purchased  of  him  a  stack  containing 
twelve  loads  of  hay,  at  the  rate  of  51.  10s.  per  load,  to  be  therefore  paid  by  the 
plaintiff  to  the  defendant,  and  which  stack  was  to  be  taken  away  by  the  plain- 
tiff as  he  might  want  it,  the  defendant  undertook  and  promised  the  plaintiff* 
that  be  would  deliver  to  and  suffer  him  to  take  away  the  same,  as  he  might 
want  it,  when  he  should  be  thereunto  requested.  And  the  plaintiff  averred, 
that  though  the  defendant  did  deliver  to  and  suffer  the  plaintiff  to  take  away 
one  load  of  the  said  hay  which  was  then  and  there  paia  for  by  the  plaintiff  at 
the  rate  aforesaid;  and  although  the  plaintiff  was  ready  and  willing  to  have 
taken  away  the  residue,  and  to  have  paid  for  the  same,  dec. ;  yet  the  defend- 
ant not  regarding  his  said  promise  and  undertaking,  did  not  nor  would  deliver 
to  or  suffer  the  plaintiff  to  take  away  the  residue  of  the  said  stack,  although 
he  was  requested  by  the  plaintiff  so  to  do;  but  has  always  hitherto  refused  and 

(1)  Seo  Parker  v.  Ogdent  I  Peon.  146. 
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still  refuses ;  and  on  the  contrary,  afterwards  sold  and  dupoted  of  the  residue 
thereof  to  other  perso/iSt  without  t/ie  consent^  and  against  the  wiU  of  the  plain- 
tiff, and  the  said  residue  of  the  hay  is  still  whdlly  undelivered  to  the  plaintiff; 
and  by  means  of  the  premises  the  plaintiff  lost  gieat  profits,  &c.  and  was 
obliged  to  buy  other  hay  at  an  advanced  price,  to  wit,  at  Ware  aforesaid. 
The  second  count  stated,  that  whereas  on  the  said  10th  of  May  in  the  year 
aforesaid,  at  Ware^  aforesaid,  in  the  consideration  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  had  purchased  of  him  a  certain  other  stack  of  hay,  at 
the  rate  of  5L  iOs,  per  load,  to  be  therefore  paid  to  the  defendant,  the  de- 
fendant undertook  and  promised  the  plaintiff  to  deliver  to  and  suffer  him  to 
take  the  same,  when  the  defendant  shall  be  thereunto  afterwards  requested* 
And  the  plaintiff  averred,  that  although  the  defendant  did  afterwards  deliver 
to  him  a  part,  to  wit,  one  load  of  the  hay,  which  was  then  and  there  paid  for 
by  the  plaintiff  at  the  rate  aforesaid,  and  did  request  of  t/ie  defendant  to  deli- 
ver to  and  suffer  him  to  take  the  same ;  yet  the  defendant,  not  regarding  bis 
said  promise  and  undertaking,  did  not  nor  would,  although  duly  reqvested^ 
deliver  to  or  permit  the  plaintiff  to  take  the  residue,  &c.  but  so  to  do  wholly 
refused  and  ?till  refuses  :  and  by  means  of  such  refusal,  6cc.  the  plaintiff  was 
put  to  great  inconvenience  and  expense,  to  wit,  at  Ware  aforesaid.  The  re- 
quest by  the  plaintiff  to  the  defendant  to  deliver  the  residue  of  the  hay  was 
laid  in  the  same  manner  in  other  similar  counts. 

And  after  judgment  by  default  a  writ  of  inquiry  executed,  it  was  moved, 
on  a  former  day,  to  arrest  the  judgment,  because  the  request  was  not  specifi- 
cally alleged  with  a  venue,  as  it  ought  to  be  where  a  request  in  fact  is  neces- 
sary to  give  the  plaintiff  his  cause  of  action ;  as  it  was  contended  to  be  la 
this  case.  For  which  was  cited  Peck  v.  Methold.  3  Bulstr.  297,  and  Back  v. 
Owen,  5  Term  Rep.  409. 

Espinasse  now  shewed  cause.  As  to  the  first  count,  it  alleges  a  sale  of  the 
hay  to  the  plaintiff,  and  that  the  defendant  delivered  one  load  of  it,  but  would 
not  suffer  the  plaintiff  to  take  away  the  residue,  but  sold  and  disposed  of  it  to 
other  persons ;  which  is  a  sufiScient  breach  of  the  contract,  without  alleging 
any  specific  request  to  deliver  it,  supposing  the  request  were  not  formally  al- 
leged in  this  case.  [Lord  EHenborough,  C.  J.  There  is  clearly  a  sufficient 
breach  laid  in  that  count :  for  by  the  defendant's  selling  and  disposing  of  the 
rest  of  the  hay  to  other  persons,  he  disqualified  himself  from  delivering  it  to 
the  plaintiff;  and  therefore  no  request  was  necessary.  The  question  thea 
turns  on  the  second  count.]  There  Js  a  specific  allegation  in  the  count,  that 
the  plaintiff  did  request  of  the  defendant  to  deliver  to  and  suffer  him  to  take 
away  the  hay.  But  even  if  that  were  informally  laid  for  want  of  a  particu- 
lar venue ;  yet  as  the  count  states  a  complete  contract  of  sale,  and  that  the 
defendant,  after  delivery  of  a  part,  did  not  nor  would  deliver  to  or  permit  the 
plaintiff  to  take  away  the  residue ;  thatis  sufiicient  without  alleging  any  re- 
quest ;  which  after  a  sale  was  not  necessary  to  be  made,  in  order  to  vest  the 
property  in  the  plaintiff.  And  he  referred  to  Lowe  v.  Kirby,  W.  Jon.  66,  thai 
where  a  precise  request  ought  to  be,  and  is  alleged,  but  without  any  venue, 
and  rum  assumpsit  pleaded,  which  is  found  for  the  plaintiff,  it  is  sufficient:  so 
this  is  cured  by  the  statutes  of  jeofails(a),  being  after  judgment  by  default  and 
inquisition. 

Cowley,  in  support  of  the  rule,  relied  on  the  cases  before  mentioned,  to  shew 
that  where  any  thing  is  promised  to  be  done,  upon  request,  it  is  necessary  in 
an  action  for  a  breach  of  the  promise  to  allege  with  a  venue  a  special  request 
made  :  for  the  want  of  which  allegation  the  judgment  was  reversed  on  error 
in  Feck  v.  Methold,  3  Bulstr.  297,  and  in  Hayes  v.  Warren,  2  Stra.  933.    The 

(a)  The  ttat.  4  Ann.  c.  16.  i.  2,  for  tbe  amendoient  of  the  law,  extends  to  jadgmenti  by 
defaolt  and  writs  of  inqoirjr  ezecated  thereon,  which,  it  says,  shall  not  be  stajred  or  reversed 
for  anv  defect  which  by  former  statutes  of  jeofails  woald  have  been  cured  by  verdict.  And 
vide  the  te?  era!  defects  in  pleadion  which  are  cured  by.the  statntes  of  jeofails,  1  Saand.  228» 
iiQtel,byBlr.8eijt  FFi/iiasw.  «'•  ^^ 
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8ame  objection  prevailed  on  general  demnrrer  in  Bach  ▼.  Otnen,  5  Term  Rep. 
609,  which  was  since  the  st.  4  Ann.  c.  16,  for  the  amendment  of  the  law:  and 
both  in  that  case,  and  in  Wallis  y.  Scott,  1  Stra.  88,  it  was  held  that  the  gener- 
al averment,  that  the  defendant  had  not  paid  the  money,  or  done  the  thing 
EtomisedfOlthough  requested  so  to  do,  is  not  sufficient,  without  a  special  request 
lid.  And  he  denied  that  this  defect  was  aided  by  the  statute  of  Aniu,  or  any 
of  the  statutes  of  jeofails,  being  after  judgment  by  default  and  a  writ  of  inquiry 
executed ;  the  statute  of  Anne  extendiug(a)  to  protect  judgments  by  default 
against  such  objections  only  as  are  remedied  after  a  verdict  by  the  statutes  of 
jeofails,  and  not  against  such  as  are  cured  by  a  verdict  at  common  law.  But 
where,  as  in  this  case,  the  promise  depends  upon  the  doing  of  something  by  ' 
him  to  whom  the  promise  is  made,  the  omitting  to  aver  the  doing  of  that  thing, 
which  would  be  cured  by  a  verdict  at  common  law,  is  a  fatal  objection  after 
judgment  by  default :  as  was  held  in  Collins  v.  Gibbs,  2  Burr.  899,  where 
Lord  Mansfidd  said,  that  an  objection  by  a  defendant,  in  arrest  of  iudgment 
by  default,  was  exactly  the  same  as  if  it  had  arisen  on  demurrer.  And  here 
the  omitting  to  give  a  venue  to  the  allegation  of  the  request  is  the  same  as 
if  no  request  had  been  laid,  according  to  the  cases  before  cited. 

Lord  Ellbnborotjoh,  C.  J.  It  appears  to  me,  that  the  second  count  is  sufR- 
cient  to' sustain  judgment  for  the  plaintiff,  as  well  as  the  first.  The  question 
comes  now  to  be  considered  by  us  after  the  stat.  4  Ann.  c.  16,  for  the  amend- 
ment of  the  law ;  the  first  section  of  which  enacts  *'  that  in  all  cases  where  any 
demurrer  shall  be  joined,  &c.  the  Judges  shall  proceed  and  give  judgment  ac'- 
cording  as  the  very  right  of  the  cause  and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  omission,  or  defect  in  any  writ,  4*c.  deda* 
ration,  or  other  pleading,  &c.  except  those  only  which  the  party  demurring  shall 
specially  and  particularly  set  down  and  express  as  cause  of  demurrer ;  UQtwith- 
standing  that  such  imperfection,  omission,  or  defect,  might  theretofore  have 
been  taken  for  matter  of  substance,  and  not  aided  by  the  stat.  27  Eliz.  c.  5.: 
80  as  sufficient  matter  appear  in  the  said  pleadings  upon  which  the  Court 
may  give  judgment  according  to  the  very  right  of  the  ccaise.*^  Now  it  is  ad- 
mitted, according  to  what  Was  said  by  Lord  MansjUeld  in  Collins  v.  Gibbs,  that 
this  being  a  motion  in  arrest  of  judgment  is  to  be  considered  exactly  the  same 
as  if  the  question  had  arisen  on  general  demuijrer.  Then  what  does  the  stat- 
ute say  upon  the  subject :  after  specifying  the  want  of  several  matters  of  form, 
of  which  no  advantage  or  exception  shall  be  taken,  it  proceeds  to  say,  that  "the 
Court  shall  give  judgment,  according  to  the  very  right  of  the  cause  as  aforesaid, 
without  regarding  any  such  imperfections,  omissions,  or  defects,  or  any  other 
matter  of  like  nature,  except  the  same  shall  be  specifically  and  particularly 
set  down  and  shewn  for  cause  of  demurrer."  Now  is  not  the  omission  to  re- 
peat a  venue  (for  it  must  be  always  remembered  that  there  is  one  venue  well 
laid  in  the  declaration,)  a  less  material  omission  than  the  want  of  alleging 
])roiU  patet  per  tecordum,  wheife  a  record  is  pleaded  ;  which  is  one  of  the  in- 
stances specified  where  the  omission  shall  not  be  taken  advantage  of  without 
being  specially  shewn  as  cause  of  demurrer :  for  that  is  an  omission  to  refer 
to  that  by  which  alone  the  allegation  is  to  be  proved  :  but  here  the  omission 
is  of  that^  which  is  mere  form.  It  is  said,  that  a  request  must  be  al- 
leged :  and  so  it  is  :  but  then  it  is  said,  that  it  is  not  duly  alleged  :  the  imper- 
fection however  consists  only  in  the  want  of  a  time  and  place,  where  a  venue 
was  before  laid ;  an  omission  by  no  means  of  equal  importance  with  several 
of  those  instanced  in  the  statute.  The  case  of  Back  v.  Owen  is  relied  on,  as 
having  been  decided  on  this  objection  since  the  statute ;  where  Mr.  Justice 
Buller  said,  "  that  the  want  of  a  request  was  a  substantial  defect  in  the  dec* 
laration,  and  that  where  it  was  necessary  to  allege  a  special  request,  the  general 
words,  though  often  requested,  would  not  answer  the  purpose."     There  was  no 

(a)  Vide  Mr.  Serjt.  WUliami'i  note  to  Siennel  v.  Hogg,  1  Sannd.  228. 
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judgment  however  ia  that  case ;  but  leave  was  given  to  amend:  and  the^aset 
referred  to  in  the  margin  of  the  report,  if  cited  by  him  as  aopporting  that  po- 
sition,  are  all  before  the  statute  of  Anne.  Another  case  was  cited  of  WdOu 
V.  Scott,  which  came  on  upon  general  demurrer  subsequent  to  that  statute : 
fu  ^^T  i^^S"*^"'  ^**  ultimately  given  for  the  plaintiff  when  the  Court  was 
full.  And  though  one  of  the  judges  in  the  first  instance  threw  out  an  opinion, 
that  where  a  request  was  by  law  necessary,  (which  he  thought  it  was  not  in 
that  instance)  the  general  averment  would  not  be  sufficient,  but  it  most  be 
particularly  set  forth,  that  the  Court  might  judge  whether  it  were  sufficient: 
yet  it  is  to  be  observed,  that  the  healing  operation  of  the  statute  of  Anne  was 
not  presented  to  the  consideration  of  the  Court.  Nor  was  it  so  in  the  caae  of 
Back  V.  Oiffen  /  for  if  it  had,  I  think  the  objection  there  must  have  been  over- 
ruled  ;  because  it  was  not  only  an  objection  of  like  nature,  but  of  less  fovea 
than  several  of  those  stated  in  the  statute.  In  this  case  there  is  an  allegation 
of  a  reouest,  which  it  is  admitted  would  be  sufficient  if  time  and  place  were 
laid  with  it ;  and  I  am  of  opinion  that  the  want  of  those  since  the  statute  is 
not  a  sufficient  objection  in  arrest  of  jud  ment. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J.  A  request  is  stated  in  the  second  count ;  and  the  only  ques- 
tion is,  whether  the  omission  of  assigning  time  and  place  to  that  request  be 
matter  of  substance  or  of  form.  There  is  a  venue  laid  in  the  count:  and  as 
to  the  time  and  place  of  the  request,  if  stated,  it  would  not  be  necessary  to 
prove  them.  The  true  principle  of  venues  is  well  stated  in  Ilderton  v.  Bder* 
ton,  2  H.  Blac.  161,  2,  in  C.  B. ;  and,  according  to  the  doctrine  there  laid 
down,  the  general  venue  would  have  drawn  after  it  all  transitory  matters  stat- 
ed in  the  declaration.  Clearly  therefore,  the  want  of  alleging  time  and  place 
to  the  request  is  only  matter  of  form,  and  is  not  sufficient  to  arrest  the  ludiT' 
ment.  ^     * 

Batlet,  J.  of  the  same  opinion. 

Rule  discharged(l). 

Paxton  and  Others  v.    Sir  Home  Popham  and  Another. 

10  Eest,  866.    Nov.  86,  1808. 

After  jodgment  for  the  defendant  on  demarrera  to  certain  tpecial  pleas,  there  may  be  judgment 
of  nonsuit  a^inst  the  plaintiff  for  not  proceeding  to  trial  upon  other  general  plena  on  which 
laauea  were  joined, 

THE  declaration  consisted  of  seYeral  counts  in  debt»  some  npon  specialties, 
and  others  upon  simple  contracts.  To  the  former  the  defendants  pleaded  non 
ef^/ac^um  and  certain  special  pleas:  to  the  latter,  m7  debent.  The  plaintiff 
demurred  to  the  special  pleas,  and  the  defendants!  had  judgment  thereupon,  9 
Ea^t,  408,  424.  And  on  the  pleas  of  rion  est  factum  and  nU  debent  issues 
were  joined :  and  the  plaintiffs  not  having  proceeded  to  trial  on  these  issues, 
judgment,  as  in  case  of  nonsuit,  was  moved  for :  which  was  opposed  by 

Burroughs  on  the  ground  that  a  plaintiff  can  only  be  nonsuited  on  the  whole 
record ;  and  since  the  statute  4  Ann.  c.  16,  allowing  double  pleading,  where 
there  has  been  final  judgment  entered  for  a  defendant  on  part  of  the  record, 
which  can  ontly  be  when  the  plaintifi  is  in  court,  it  is  incongruous  afterwards 
to  enter  a  judgment  of  nonsuit,  which  goes  to  the  whole  record,  and  assumes 
the  plaintiff  to  be  out  of  court.  Now,  the  judgment  on  the  demurrer  is  a  final 
judgment ;  the  defendant  havingjudgment  for  his  costs  by  stat.  8  &  9  W.  3, 
c.  11. ;  and  after  that  the  plaintiff  cannot  be  nonsuited.  Bro.  tit.  Nonsuit,  pL 
31,  (which  cites  14  H.  8,  23,  24,  and  Co.  Lit.  139,  b. 

(1)  Vide  Higgim  v.  HighjUld  4*  al  18  Eait,  407.   Briggt  t.  Mmtucktl  Bank,  5 
Rep.  94.     OUberi  ^  al,  v.  MttUuckit  Bank,  6  Maai.  Rep.  97. 
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Hobroyd  denied  that  there  would  be  any  incongraity,  where  judgment  is  for 
the  defendant  upon  some  of  the  pleas,  and  after  that  he  is  suffered  to  depart 
without  day.  At  common  law,  even  after  a  verdict  for  the  plaintiff,  if  a  day 
were  given  him  on  continuance,  and  he  did  not  appear,  he  might  be  nonsuit- 
ed ;  which  was  remedied  hj  the  stat.  2  H.  4,  c.  7. ;  and  so  it  continued  after 
that  statute  upo>n  demurrer  in  law  joined.  Co.  Lit.  139,  b.  Here  the  judg- 
ment of  the  Uourt  on  the  demurrers  was  an  interlocutory  judgment,  that  the 
soecial  pleas  were  good  ;  but  the  Court  will  not  give  final  judgment  till  all  the 
pleas  are  disposed  oL  For  till  the  final,  judgment  the  parlies  have  day  by  the 
roll,  as  it  is  said  in  Metcalf^s  case,  11  Rep.  40.  And  it  is  there  said  to  haVe 
been  held  ii^  1  H.  7,  2.  b,  "  that  if  the  defendant  be  adjudged  to  account,  and 
they  are  at  issue  before  auditors,  and  the  inquest  be  ready  to  pass,  and  the 
plaintifi"  make  default ;  novo  shall  the  plaintiff  he  nonsuit^  and  shall  not  be  re- 
ceived a(\er,"  &c.  **  And  this  is  not  like  other  actioris  where  the  plaintiff  has 
once  judgment  to  recover."  Now  here  a  day  was  given  after  the  judgment 
on  the  demurrers  for  the  defendants  to  appear  and  try  the  issues;  and  they, 
not  appearing  at  the  day,  must  be  nonsuited.  The  judgment  on  the  demur- 
rers to  the  pleas  to  the  special  counts  is  not  that  the  defendants  shall  recover 
their  costs ;  but  that  is  to  the  matters  in  those  counts  the  defendants  shall  go 
without  day. 

The  Court  said  they  wonld  consider  of  it ;  and  two  days  aAerwards 
Lord  Ellenbokough,  C.  J.  delivered  their  opinion.  The  question  in  this 
case  is,  whether  it  be  competent  to  the  Court  to  give  judgment  as  in  case  of  a 
nonsuit  in  the  situation  in  which  the  cause  now  stands  ?  The  declaration 
consisted  of  several  couhts  in  debt :  some  upon  specialties,  and  others  upon 
simple  contract  demands.  To  the  specialties  the  defendants  pleaded  non  est 
faetum^t  and  certain  special  pleas ;  and  to  the  others  they  pleaded  nil  dehent. 
The  plaintifis  demurred  to  the  special  pleas,  and  upon  those  demurrers  the 
defendants  had  judgment.  Upon  the  non  est  factum  and  nil  dehent  issues  are 
joined ;  and  the  plaintifis  now  contend,  that  as  there  is  a  judgment  upon  the 
record  in  favour  of  the  defendants,  a  judgment  of  nonsuit  cannot  legally  be 
entered  against  them.  We  are  of  opinion,  however,  that  it  may.  A  nonsuit 
is  a  judgment  ai^ainst  the  plaintifis  for  not  appearing  on  a  day  when  they  are 
demandable.  These  defendants  have  already  obtained  a  judgment,  that  as  to 
part  of  the  demand  they  may  go  thereof  without  day ;  and  if  the  plaintifis  do 
not  choose  to  appear  to  prosecute,  the  residue  of  their  suit  when  called  upon 
by  the  defendants  for  that  purpose,  what  incongruity  will  it  introduce  upon 
the  record  to  enter  a  judgment  of  nonsuit  against  them,  or  what  right  have 
they  to  complain  of  it  ?  They  have  a  farther  day  given  them  in  court  to 
prosecute  the  residue  of  their  suit ;  and  if  they  do  not  appear  when  demand- 
ed at  that  day,  how  is  it  inconsistent  with  the  former  judgment,  (of  the  defen- 
dants' going  quit  as  to  part  without  day,)  to  record  that  the  plaintifis,  although 
solemnly  Amended,  came  not,  but  made  default ;  and  to  adjudge  thereupon 
that  the  defendants  shall  go  without  day  as  to  the  residue  also  ?  We  are 
therefore  of  opinion,  that  we  have  power  to  give  judgment  of  nonsuit,  and 
consequently  that  this  rule  should  be  made  absolute. 
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0*KeIIy  V.  Sparkes,  in  Error. 

10  Eait,  869.    Nor.  25,  18«8. 

Tbe  Prince  of  Wates  bsTfaig  granted  an  annahy  for  his  own  life,  pajrable  by  the  treasnrer  of 
hla  privy  pnrM,  which  annoity  wai  aaiigneci  by  tbe  grantee  to  anotheri'with  the  Prinee'e 
aneot :  and  a  inrety  haTiog  given  bond  to  the  aisignee  of  the  annuity,  eooditioned  to  pay 
it,  if  the  Prince,  or  the  inaturer  ofkis  privy  purte,  or  any  otker  perwonfor  lAe  Prtnce, 
did  not  pay  it  at  the  respective  quarter  days :  held  that  the  sorety  was  bound  at  all  events 
at  law  by  the  terms  of  the  obligation  to  pay  it,  if  the  Prince,  &c.  did  not  at  the  stipnlated 
times  of^payment ;  whether  or  not  the  grantee  or  assignee  of  the  annoity  had  the  right  or 
means  of  compelling  payment  against  the  principal  or  bis  funds,  by  reason  of  any  defiiolt 
of  such  grantee  or  assignee  in  not  presenting  a  particular  of  his  deromiid  to  the  Prince's 
treasurer,  as  required  in  all  cases  within  the  statute  35  Geo.  8.  c.  125.  s.  7,  on  pain  of  be- 
ing foreclosed  of  such  deioand  ;  whatever  equitable  claim  might  be  founded  by  the  surety 
on  such  neglect. 

SCIRE  FACIAS  was  brought  by  the  defendant  in  error  upon  a  judgment 
in  C.  B.  against  O'Kelly  for  1260^  upon  a  bond  dated  the  20th  of  December 
1800,  with  a  condition,  reciting  that  by  indenture  of  the  same  date  between 
S,  Chiffney  and  Sparkes,  reciting  a  grant  of  an  annuity  by  his  R.  H.  the 
Prince  of  Wales  to  Chtffnetj  of  210Z.  during  the  life  of  his  R.  H.  payable  by 
the  treasurer  of  his  privy  purse  on  the  four  quarterly  days  therein  mentionea, 
Chiffney^  in  consideration  of  12602.  had  with  the  consent  of  his  R.  H.  assign- 
ed tbe  said  annuity  to  Sparkes  ;  and  that  it  was  agreed  between  the  parties, 
that  O'Kelly  should  give  further  additional  security  for  the  payment  of  the 
annuity  by  giving  the  bond  in  question :  the  condition  of  the  bond  was,  that 
if  his  R.  H,,  or  the  treasurer  rf  his  privy  purse  for  the  time  being,  or  any 
other  person  for  his  R,  H,,  or  O'Keily,  his  heirs,  ^c.  should  pay  to  Sparkes 
the  annuity  on  the'  quarterly  days  mentioned,  the  bond  should  be  void,  6cc. 
Tbe  declaration  then  suggested  the  issuing  of  the  writ  on  the  22d  of  April 
in  the  45  G.  3,  on  which  judgment  wns  obtained  for  a  breach  of  the  condition 
of  the  bond  before,  (which  was  satisfied,)  and  that  after  judgment  recovered 
in  £.  46  G.  3,  Sparkes  sued  out  his  writ  of  scire  facias  on  it,  suggesting  ano- 
ther breach  in  non-payment  of  the  annuity,  ice. :  and  then  suggested  for  fur- 
ther breach,  that  though  his  R.  H.  was  still  living,  neither  his  R.  H.,  rwr  the 
treasurer  of  his  privy  purse,  ^c,  nor  any  other  person,  ^c,  nor  the  defendant 
0*Kelly,  had  paid  tbe  annuity,  &c. ;  and  that  105Z.  for  two  quarters  was  due 
to  Sparkes  on  the  5th  of  October  1S06 ;  for  which  he  prayed  execution,  dec. 
To  this  O' Kelly  pleaded  in  C.  B.  as  to  52Z  10s.  the  first  quarterly  nayment, 
that  it  accrued  to  the  plaintiff  Sparkes  after  the  5th  of  July  1795,  viz.  on  the 
5th  of  JuTie  1806 ;  and  that  the  plaintiff  then  being  a  creditor  of,  and  claim- 
ing to  have  the  said  demand  against  his  R.  H.,  did  not  deliver  a  particular  in 
writing  of  the  said  demand,  containing  the  nature  and  amount  of  it,  and  sign- 
ed by  the  plaintiff,  to  the  treasurer  oj  principal  officer  of  his  R.  H.  at  any 
time  within  ten  days  after  the  expiration  of  the  quarter  of  a  year  in  which 
such  demand  accrued,  according  to  the  stat.  35  Geo.  3.  c.  125  :  and  so  plead- 
ed the  like  plea  to  the  second  quarterly  payment.  The  plaintiff  replied  as  to 
the  first  plea,  that  at  the  time  when  the  first  quarterly  payment  of  the  annui- 
ty accrued  to  him,  he  was  not,  nor  has  he  at  any  time  since,  been  a  creditor 
of  his  R.  H.  for  the  said  621.  10s.,  or  any  part  thereof,  nor  did  he  then  have 
or  claim,  nor  hath  at  any  time  since  had  or  claimed  to  have  any  debt  or  de- 
mand against  his  R.  H.  for  the  said  sum,  &c.  And  the  same  to  the  second 
plea.  To  which  the  defendant  demurred,  and  assigned  for  special  causes, 
that  the  plaintiff  has  not  by  his  replication  confessed  and  avoided  or  denied 
the  matter  stated  in  the  first  plea ;  but  that  it  is  an  argumentative  answer,  and 
a  departure  from  the  declaration,  inasmuch  as  the  declaration  states  that  the 
1051.  arrears  of  the  annuity  had  not  been  paid  by  his  R.  H.  or  any  other  per- 
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son  for  bim  to  the  plaintiff,  to  whom  it  is  stated  to  he  due,  and  for  which  his 
R.  H.  as  grrantor  is  liable;  and  the  plaintiff  savs  in  his  replication,  that  he 
was  not  a  creditor  of  his  R.  H.  nor  had  any  claim  on  him  for  the  arrears; 
and  it  appears  by  the  declaration,  that  his  R.  n.  is  indebted  to  the  plaintiff  in 
the  said  1061.  for  the  said  two  quarterly  payments.  On  this  demurrer  the 
Court  of  C.  B.  gave  judgment,  2  New  Rep.  421,  for  plaintiff;  and  the  de- 
fendant brought  error,  and  assigned  the  common  errors.  The  case  was  argu- 
ed in  this  court  in  last  Trinity  term. 

Bowery  for  the  plaintiff  in  error  contended,  that  taking  the  whole  condition 
together,  it  appeared  to  have  been  the  intention  of  the  parties  that   O^EeUy 
shouM  only  be  called  upon   to  pay  the  annuity  in  default  of  the  Prince  of 
Wales,  and  of  his  treasurer  appointed  under  the  act  of  36  G.  3.  c.  125.  for 
the  payment  of  all  demands  on  his  R.  H.  out  of  the  fund  appropriated  for 
that  purpose :  and  thi<4  appeared  by  the  recital  in  the  condition  of  the  original 
grant  of  the  annuity  to  Chiffney  payable  by  the  treasurer  of  his  R.  IPs.  privy 
purset  the  consent  oi  the  Prince  to  the  assignment  of  it  to  Sparkes,  and  the 
agreement  that  O'Kdly  should  give  further  additional  security  for  the  pay- 
ment of  it.     The  first  part  of  the  condition  restrains  the  generality  of  the 
latter  part  <  and  the  obligee  *  was  bound  to  shew  that  he  had  done  every 
thing  required  by  the  act  to  obtain  payment  out  of  the  fund  originally  made 
liable  for  this  demand  before  he  could  resort  to  the  further  additional  security 
of  O Kelly.    In  construing  deeds  the  rule  is,  that  subsequent  clauses  which 
are  general  shall  be  governed  by  precedent  clauses  which  are  more  particular. 
Th^nas  V.  HoweU,  4  Mod.  69,  recognized  in  3  Bae.  Air.  393.   UrantSy  J., 
and  Lord  Arlington  ▼.  Merrick,  2  Saund.  414.     And  where  the  extent  of  the 
surety's  undertaking  is  doubtful,  the  words  are  always  construed  strictly  in 
his  favour.     Stratton  v.  RastaU,  2  Term  Rep.  366.    This  is  an  iittempt  to 
treat  the  surety  as  the  principal  debtor,  against  the  manifest  intent  of  the  ob- 
ligation.   2dly,  The  surety  cannot  be  liable  if  the  principal  be  discharged. 
And  by  s.  7.  of  the  act,  every  creditor  whose  demand  accrued  after  the  first 
quarterly  day  of  payment  of  the  Prince's  revenue  shall  deliver  into  the  treas- 
urer's office  a  particular  in  writing  of  the  nature  and  amount  of  such  demand, 
signed  by  him,  within  ten  days  after  the  expiration  of  the  quarter  in  which 
such  demand  accrued.     And  if  any  person  having  or  claiming  any  debt  or  de- 
mand against  the  heir  apparent  shall  not  deliver  in  such  particular  in  writing 
of  it  within  the  time  specified,  it  is  declared  to  be  barred  both  in  law  and  eq- 
uity :  and  all  bonds  and  other  securities,  the  particulars  of  which  are  nbt  so 
delivered  in,  are  declared  null  and  void  to  all  intents  and  purposes.     It  is  in- 
cumbent therefore  upon  a  party,  setting  up  any  claim  for  a  debt  against  the 
heir  apparant,  to  shew  that  the  requisites  of  the  act  have  been  complied  with, 
without  which  no  such  debt  can  exist  bylaw.     [Wigley,  contra,  suggested 
that  it  did  not  appear  when  the  original  grant  was  made  to  Chiffney :  it  might 
have  been  before  the  act.]     The  date  of  the  assignment  to  Sparkes  was  after 
the  act,  and  therefore  he  ought  to  have  delivered  in  the  demand.     The  Court 
will  onl}r  look  to  the  party  actually  entitled  to  receive  the  anuuity;  and 
Sparkes  is  now  the  legal  creditor  of  his  R.  H.,  as  it  seems  now  to  be  under- 
8tood(a)  that  an  annuity  is  assignable,  especially  if  made  so  by  express  words  ; 
and  as  it  is  stated  to  have  been  assigned  by  the  plaintiff  in  his  declaration,  it 
must  be  taken  most  strongly  against  him  that  it  was  assignable.     So  the 
Court  will  take  notice  of  the  party  beneficially  interested  in  a  bond  ;  as  in 
Bottomley  v.  Brooke  {b),  Budge  v.  Birch,  M.  25  G.  3.  B.  R.  cited  in  1  Term, 
622. ;  and  in  other  contracts,  as  in  HoweU  v.  Mac  hers,  4  Term  Rep.  690, 

(a)  He  referrsd  to  Co.  Lit  144  b.  and  Mr.  Hargrave*i  note  thereon,  referring  to  2  Vin. 
Abr.  615.  8  Vio.  Abr.  251.  €Urrard  v.  Boden^  Hetl  80.  Perk.  a.  101.  ind  Maund't  caae, 
7  Rep.  28.  b. 

(6)  M.  22  G.  8.  0.  B.  cited  in  Winch  v.  JTM'cy,  1  Term  Rep.  621.    Sed  vide  Ba%erma% 
V.  RadMitu^  7  Term  Rep.  668.  and  Schtdty  v.  Mtarm^l  East,  148. 
Vol.  V.  54 
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He  also  argued  that  the  replication  was  a  departare  from  the  declaration 
for  the  reason  hefore  assigned  as  special  cause  of  demurrer ;  and  cited  Praei 
T.  The,  Duchm  of  Cumberland,  lb.  S85. 

Wigley,  contra.  The  act  of  the  35  Geo.  3.  does  not  bear  upon  this  ques- 
tion :  or,  if  it  do,  still  the  surety  is  not  discharged  as  the  case  now  stands. 
1st,  This  annuity  is  made  payable  out  of  the  privy  purse  of  his  R.  H.y  to 
which  the  surplus,  if  any,  of  every  quarter's  revenue  is  to  be  paid  over  by  the 
act,  and  on  which  the  general  provisions  of  the  act  do  not  attach ;  for  it  would 
be  nugatory  to  give  in  to  the  treasurer  a  particular  of  a  demand  which  he  is 
not  required  to  pay.  The  act  did  not  mean  to  restrain  the  bounty  of  the  heir 
apparent  out  of  the  fund  provided  for  his  own  personal  expences.  But  if  de- 
mands on  this  fund  be  wiihin  the  act,  the  original  grantee,  and  not  the  as- 
signee of  the  annuity,  was  the  proper  person  to  make  the  demand.  2dly, 
This  was  not  a  debt  for  which  the  Prince  was  personally  liable  or  could  be 
sued.  It  is  a  mere  direction  to  the  treasurer  of  his  privy  purse  to  pay  the  an- 
nuity out  of  a  particular  fund ;  and  in  default  of  such  payment,  trom  what- 
.ever  cause,^  the  surety  became  liable  immediately.  And  even  though  the 
principal  should  be  discharged,  there  is  nothing  to  prevent  the  surety  from 
covenanting  at  all  events  for  the  payment  of  the  debt :  as  one  may  bind  him- 
self or  covenant  for  a  minor,  or  feme  covert,  who  would  not  be  bound.  And 
here,  for  aught  appears,  the  surety  may  have  bound  himself  after  the  demand 
of  the  grantee  was  forfeited  for.  non-compliance  with  the  act.  He  might  en- 
gage to  pay  that  which  the  principal  was  not  bound  to  pay.  Then  the  aver- 
ment that  the  plaintiff  was  not  a  creditor  of  his  R.  H.  at  the  lime  when  the 
quarterly  payment  of  the  annuity  accrued ;  by  which  must  be  understood,  not 
a  creditor  upon  the  face  of  the  record  ;  is  no  departure  from,  nor  inconsistent 
with,  the  declaration  ;  because  though  the  annuity  were  a  voluntary  one,  as 
to  the  principal,  still  the  surety  may  bind  himself  for  the  payment  at  all  events 
if  the  principal  did  not. 

Bowen,  in  reply,  relied  principally  on  this,  that  it  appeared  by  the  record 
that  the  Prince  of  Wales  was  once  liable  (for  he  was  not  less  liable  because 
the  annuity  was  directed  to  be  paid  by  his  treasurer  out  of  his  privy  puree,  as 
where  a  man  promises  to  pay  a  bill  at  his  Banker's)  for  this  demand,  until  he 
was  discharged  by  the  plaintifi  's  neglect  in  not  making  the  demand  of  it  re- 
quired by  the  act ;  and  therefore  it  appeared  that  the  principal  was  discharged 
by  the  plaintiff's  own  neglect ;  which  would  discharge  the  surety. 

Cur.  adv.  vuit. 
Lord    Ellenbobough,  G.    J.    now    delivered    the   judgment    of  the 
Court. 

This  was  a  writ  of  error  brought  upon  a  judgment  of  the  Court  of  C. 
P.  in  a  scire  facias  on  a  bond  of  the  defendant  in  the  penal  sum  of  1260/. 
[After  stating  the  record,  his  Lordship  proceeded^  The  apparent  difficul 
ty  in  this  case  has  arisen  from  confounding  two  subjects  which  have  no  neces- 
sary connection  with  and  dependant  upon  each  other,  viz.  the  right  and  means 
which  the  grantee  of  the  annuity,  or  his  assignee,  may  have  to  compel  pay- 
ment thereof  from  the  funds  of  the  principal,  (in  this  case  the  Prince  of 
Wales :)  and  the  ri^ht  and  means  of  compelling  payment  from  the  obligor 
in  a  security-bond  given,  as  this  is,  by  way  of  an  adfditional  security  for  the 
payment  of  that  annuity :  which  latter  must  of  course  depend  upon  the  very 
terms  of  such  additional  security-bond,  from  which  they  are  derived,  and  not 
upon  the  terms  in  which  the  principal  had  bound  himself  to  his  immediate 
obligee,  nor  upon  the  means  of  reimbursement  which  may  eventually  be  had 
against  such  principal  upon  the  gfound  of  his  own  obligation.  The  bond 
of  the  defendant,  on  which  this  action  is  brought,  is  conditioned  for  the  pay- 
ment of  an  annuity  of  210Z.,  described  as  granted  by  his  R.  H.  the  Prince  of 
Wales,  during  his  the  Prince's  life,  to  Samuel  Chiffney,  payable  by  the  treas- 
urer of  bis  Royal  Highness's  privy  purse  on  four  quarterly  days  of  payment. 
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vi*.  6th  ol  Jan.,  6th  of  April,  6lh  of  Jum,  and  the  6th  of  October.  The 
condition  of  the  hond  now  in  question  runs  thus :  '*  That  if  his  R.  H.  George 
**  Prince  of  WaUs,  or  the  treasurer  of  his  privy  parse  for  the  time  heing,  or 
"  any  other  person  for  his  said  R.  H.,  or  the  said  plaintiff  in  error,  (O' Kelly,) 
'*  his  heirs,  executors,  or  administrators,  did  and  should  well  and  truly  pay  or 
**  caase  to  be  paid  to  the  defendant  in  error,  ( Sparkes)  his  executors,  admin- 
"  istrators,  or  assigns,  daring  the  natural  life  of  his  R.  H.  the  Prince  of 
"  Wales,  an  annuity  or  clear  yearly  sum  of  2\0L,  by  four  equal  quarterly 
'*  payments,  at  or  upon  the  5th  o^  January,  the  6th  ot  April,  the  6th  of  June, 
•*  and  the  6ih  of  October  in  every  year  ;  the  first  quarterly  payment  thereof 
'*  to  be  mad  2  on  the  6th  of  January  next  ensuing  the  date  of  the  said  writing 
"  obligatory :  then  the  said  bond  to  be  void  :'*  otherwise  to  "  remain  in 
force,"  &c.  The  condition  of  the  bond,  therefore,  contemplates  three  other 
modes  and  sources  of  payment  of  the  annuity,  besides  that  to  which  alone 
the  grant  of  it  by  the  Prince  of  Wales  refers :  otz.  payment  by  the  treasurer 
of  his  R.  H.'s  privy  purse.  If  it  should  remain  unpaid  by  all  the  four  sev- 
eral descriptions  of  persons,  referred  to  by  the  condition  of  the  bond  as  the 
possible  paymasters  of  it,  for  one  quarter  aay,  the  bond,  on  the  expiration  of 
that  day,  becomes  forfeited,  and  the  right  to  sue  upon  it  accrues  at  the  same 
instant ;  and  of  course,  does  not  remain  in  abeyance  and  suspended  during 
the  ten  days  after  the  expiration  of  the  quarter  within  which  the  particular 
in  writing  of  the  demand  ought  to  be  delivered  to  the  treasurer  of  his  R.  H., 
in  order  to  found  a  demand  upon  the  funds  of  his  R.  H.  under  the  stat.  36 
G.  3.  c.  107.  s.  7.  If  a  right  in  the  obligee  to  sue  upon  the  bond  be,  as  no 
doubt  it  was,  fully  vested  by  the  lapse  of  a  quarter  day  ivithout  payment  of 
a  quarter's  annuity ;  can  it  be  argued,  that  it  is  capable  of  being  devested  in 
favour  of  the  obligor  by  a  subsequent  neglect  of  the  obligee  to  deliver  a  par- 
ticular of  demand,  or  to  do  any  other  act  by  which  the  obligor  might  mediate- 
ly or  immediately  have  acquired  the  means  of  future  reimbursement  as 
against  the  funds  of  his  R.  H.  ?  Whatever  equitable  claim  may  be  founded 
on  such  circumstances,  and  to  what  extent  such  claim  may  be  made  available, 
it  is  sufficient  in  a  court  of  law  to  say,  that  absolute  legal  rights  of  suit  once 
fully  vested  and  accrued  by  the  breach  of  a  condition  of  a  bond  are  not  at  law 
thus  defeasible.  No  case  of  the  sort  has  been  suggested  in  argument,  nor  1 
believe  is  any  such  to  be  found  in  our  books.  The  plea  therefore  of  the 
plaintiff  in  error,  pleaded  in  bar  of  execution  for  the  two  quarters'  annuity, 
on  the  ground  of  the  original  plaintiff's  right  to  the  same  being  defeated  by 
sach  subsequent  neglect,  is  insufficient  and  cannot  be  sustained  at  law.  And 
if  so,  without  considering  the  matter  of  the  replication,  and  even  assuming  it 
to  be^iable  to  all  the  defects  pointed  out  as  special'  causes  of  demurrer,  the 
plaintiff  will,  such  replication  notwithstanding,  be  entitled  to  recover  the  de- 
mand made  by  his  declaration  ;  such  declaration  being  sufficient  in  point  of 
law,  and  not  answered  by  a  sufficient  plea  on  the  part  of  the  defendant. 
The  judgment  therefore  which  has  been  given  in  the  Court  of  C.  P.  for  the 
defendant  in  error  must  be  affirmed. 
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Hunter  t^.  Prinsep  and  Others. 

10  Eait,  S7S.    Nov.  25, 1808. 

Where  ki  a  charter-party  freight  wa«  to  be  paid  at  to  moch  per  ton,  on  a  righi  and  tme  <le- 
livery  of  tht  homeward-bound  cargo,  from  Hondurat  Bay  to  London  ;  and  the  ihip  and 
cargo,  after  oaplore  and  recaptnre,  haviog  been  wrecked  at  St-  KitVt,  into  which  tbejr 
were  carried  by  the  receptors,  a  sale  of  the  car^  was  directed  by  the  Vice  Admiralcjr 
Coort  there,  on  the  application  of  the  master  acting  bona  fide  for  the  benefit  of  all  concern- 
ed, bnt  without  orders  from  any  ;  and  the  proceeds  of  the  sale  ^were  remitted  to  the  ship 
owners.  Held  that  the  freighter  might  recover  socb  proceeds  va'a$»umpiii  for  money  had 
and  received,  wfthoot  allowing  freight  jtto  rata  itineri$»  For  sach  form  of  aelioo  for  the 
proceeds  of  an  illegal  sale  of  goods  is  oal  v  a  waiver  of  any  clahn  for  damages  for  the  tor- 
tious act ;  taking  the  actual  proceeds  of  the  sale  as  the  value  of  the  goods  (snbleet  to  the 
legal  consequences  of  considering  the  demand  as  a  debt,  whksh  admits  ol  a  set-on,  &c.)  bnt 
does  not  recognize  the  right  of  the  vendor  so  to  convert  the  goods.  And  here  the  act  of 
conversion  (for  such  it  must  be  taken  to  be)  being  made  by  the  master  who  is  the  general 
agent  of  the  ship-owners  ;  and  not,  as  in  iaWe  v.  Modigliani,  by  the  act  of  a  Conrt  of 
competent  jurisdiction  ;  was  unlawful,'  and  discharged  the  chiim  of  the  ahip-owners  for 
freight  pro  rata  itineru. 

But  the  plaintiff*  could  not  recover  against  the  ship  owners  upon  special  counts  framed  npon 
the  bills  of  lading  signed  by  the  master  ;  as  well  because  they  eootained  exceptMns  of  the 
very  perils  by  which  the  loss  happened  ;  as  because  the  defendants,  having  ezpresily  cod* 
trocted  with  the  plaintiff  under  seal,  could  not  be  charged  in  respect  of  the  same  snbjeet 
matter  by  a  Contract  not  under  seal,  and  signed  by  their  master  only,  and  not  by  them- 
selves. 

IN  asmmpsitt  the  plaintiff  declared  in  the  two  first  couots  against  the  de- 
fendants as  owners  of  the  ship  Young  Nicholas^  for  not  delivering  mahogany 
and  logwood,  loaded  on  board  that  ship,  in  the  hay  of  Honduras^  upon  freight 
for  London,  agreeably  to  the  terms  of  the  different  bills  of  lading  which  had  been 
signed  for  such  goods  bv  the  master ;  but  having  before  the  goods  arrived  at 
London^  without  the  plaintiff's  consent  and  against  his  will,  sold  them,  and 
converted  the  produce  to  their  own  use.  The  first  count  stated  the  promise  to 
have  been,  to  carry  the  goods  on  board  the  ship  from  Honduras  to  London^ 
and  there  delivered  them  to  the  plaintiff;  the  dangers  of  the  seas  only  except- 
ed. The  second  count  ^stated  the  exception  to  have  been  of  the  act  of  6od» 
the  king's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  what  nature  and  kind  soever.  The  third 
count  stated  a  delivery  by  the  plaintiff  to  the  defendants  of  500  logs  of  ma- 
hogany and  100  tons  of  logwood  ;  and  that  they,  having  sold  and  disposed  of 
them,  promised  to  render  to  the  plaintiff  a  just  anl  reasonable  account  of 
the  sale  and  proceeds,  but  had  refused  to  do  so.  The  other  counts  were  for 
goods  sold  and  delivered,  for  money  had  and  received,  and  Upoii  an  account 
stated.  The  defendants  pleaded  the  general  issue,  and  gave  a  notice  of  set- 
off, in  the  common  form,  for  freight,  work  and  labour,  and  money  paid.  At 
the  trial  at  Guildhall  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  Court  on  the  following  facts  :  the  damages  (if  any)  to  be  settled  by 
arbitration  according  to  that  opinion. 

On  the  3d  of  Sept.  1803,  a  charter-party  of  affreightment,  under  seal,  was 
entered  into  and  executed  by  the  defendants,  being  owners  of  the  ship  Young 
Nicholas,  and  the  plaintiff,  as  freighter,  of  her  on  a  vo^^age  from  Falmouth  to 
Honduras  Bay,  to  fetch  back  from  thence  for  the  plaintiff  a  cargo  of  mahogany, 
with  60  tons  of  dye  wood  and  logwood  or  fustictc,  to  be  delivered  at  Lotion  ; 
the  dangers  of  the  seas  and  other  unavoidable  casualties  always  excepted. 
And  by  the  terms  of  such  charter-party  the  freight  was  stipulated  and  cove- 
nanted to  be  paid  by  the  plaintiff  to  the  defendants,  in  the  following  manner, 
viz.  That  the  freighter  should  pay  to  the  owners  freight  for  the  said  cargo 
at  the  rate  of  12Z.  125.  per  ton  for  mahogany,  and  for  logwood  or  fustick  at  the 
rate  of  &,  8s.  per  ton  of  20  cwt.  at  the  kiog*s  beam,  with  Is,  6<2.  per  ton,  in 
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lieu  of  port  charges  and  pilotage^  besides  the  primage  therein  specified  :  such 
fceigbt,  iec.  to  be  paid  as  follows  ;  to  wit,  one  third  part  on  a  right  and  true 
delivenr  of  the  said^homeward-bound  cargo,  and  the  remaining  two  third  parts 
thereof  by  an  excepted  bill  or  bills  on  the  freighter,  payable  at  three  months 
date  from  suth  delivery.  And  the  parties  reciprocally  bound  themselves  by 
such  charter-party  to  each  other  for  the  performance  of  the  covenants  and 
agreements  contained  in  it,  in  a  penalty  of  8000^  The  ship  poceeded  to 
Honduras  Bay,  where  a  cargo  of  mahogany  and  logwood,  amounting  to  above 
200,000  feet,  was  loaded  by  the  plainiiflT  on  board  the  ship  for  London  ;  and 
bills  of  lading  for  different  parcels,  with  such  different  exceptions  as  are  stated 
in  the  different  counts  of  the  declaration,  were  signed  by  the  master  of  the 
ship  for  the  delivery  of  such  goods  to  the  plaintiff,  paying  the  before-mention- 
ed freight  for  the  same.  The  ship  thus  loaded,  and  having  no  other  goods  on 
board  ner,  sailed  from  the  bay  of  Honduras  on  her  homeward  voyage,  on  the 
29th  of  March  1804 ;  and  on  the  21st  of  AprU  following,  was  so  damaged 
in  a  storm  as  necessarily  to  put  into  Savannah  in  Georgia  to  repair  :  and  the 
master  (who  was  employed  by  the  defendants)  sold  a  part  of  the  mahogany 
there  to  pay  for  the  tiecessary  repairs  of  the  ship ;  but  the  general  average  on 
that  occasion  has  been  adjusted  and  settled  between  the  parties  on  the  Sih  of 
July  in  the  same  year,  the  ship,  having  been  refitted  again,  put  to  sea  with 
the  remainder  of  her  cargo  in  the  further  piosecution  of  her  nomeward  voy* 
age ;  but  on  the  next  day  was  captured  by  a  French  privateer,  and  carried  to- 
wards Gaudalovpe.  On  the  6th  of  August  following,  she  was  recaptured  off 
that  island  by  one  of  his  majesty's  sloops  of  war  and  sent  to  St.  KUts  ;  where, 
on  the  5th  of  September  following,  she  was  driven  ashore  in  a  hurricane 
and  wrecked ;  but  the  then  remaining  c:<rgo  was  saved.  The  wreck  and  car- 
go were  by  order  of  the  Vice- Admiralty  Court  at  St.  Kitts  put  up  to  public 
sale,  without  the  privity  or  consent  of  the  plaintiff  or  defendants ;  except  only 
as  such  consent  may  be  involved  in  the  fact  of  the  master  of  the  Young 
Nicholas  having  applied  for  the  said  order  :  he  acting  on  that  occasion  accord- 
ing to  the  best  of  his  judgment  for  the  benefit  of  all  parties  concerned.  The 
cargo  produced  (after  paying  l-8th  of  the  proceeds  to  the  recaptors  for  sal- 
vage) 1776Z.  19«.  \Qd.  The  ship  netted  about  200Z. :  and  the  proceeds  of 
both  were  remitted  to  and  received  by  the  defendants.  And  this  action  is 
brought  to  recover  the  proceeds  of  the  goods  sold  at  St.  Kitts  and  remitted  to 
the  defendants,  who  insist  on  retaining  the  whole  thereof  on  account  of  freight, 
which  they  allege  to  be  due  pro  rata  itineris.  The  plaintiff,  on  the  contrary, 
insists,  that  he  is  entitled  to  recover  the  value  of  the  goods  sold  at  St,  Kitts^ 
without  any  allowance  for  freight.  The  questions  for  the  opinion  of  the  Court 
were.  Whether  any  freight  were  payable  to  the  defendants,  in  respect  of  the 
cargo  sold  at  St.  Kitts  ?  If  any  freight  were  payable  for  the  goods  sold  at 
St.  Kitts,  Whether  such  freight  were  to  be  calculated  on  the  proportion  of  th& 
Toyage  actually  performed  in  point  of  time,  or  distance,  or  only  on  the  propor- 
tionate diminution  of  expence  between  the  rate  of  freight  from  Honduras  to 
London,  and  the  rate  of  freight  from  St.  Kitts  to  London  1  And  also.  Wheth- 
er freight  were  to  be  allowed  on  tHe  quantity  of  goods  so  sold,  or  only  in  the 
proportion  their  neat  proceeds,  when  sold,  bear  to  their  prime  cost  on  board, 
or  to  what  they  would  have  nested  if  delivered  at  London?  It  was  mutually 
agreed  that  when  the  rule  had  been  ^xven  by  the  Court,  the  result  should  be 
settled  by  the  arbitration  of  WHliam  Ludlam  of  Ll/oyd's  Coffee-house,  London^ 
merchant  in  conformity  to  such  rule.  ■ 

Marryat,  for  the  plaintiff,  contended  that  no  freight  at  all  was  payable  in 
respect  of  the  part  of  the  cargo  which  was  wrecked  and  sold  at  St.  Kith,  and 
remitted  to  the  defendants.  There  is  great  difficulty  in  collecting  from  tb& 
books  kny  rule  for  ascertaining  in  what  cases  freight  is  due  pro  rata  itineris  ; 
but  there  is  no  case  of  rateable  freight  established  except  where  the  owner  of 
the  goods  has,  in  consequence  of  the  misfortune  which  has  impeded  the 


430  CASES  IN  MICHAELMAS  TERM 

dae  course  of  the  voyage,  prevented  the  ship  owner  from  forwardinff  them  to 
the  place  of  their  destination  by  disposing  of  them  himself;  or  else  where 
some  new  agreement  has  been  expressly  made,  or  is  to  be  inferred  from  the 
circumstances,  for  the  apportionment  of  the  freight  But  nothing  of  the  kind 
is  here  fouifd.  In  the  case  of  Luke  v.  la^de^  2  Burr.  882,  and  1  Blac.  Rep. 
190,  where  asgumpsit  was  brought  by  the  ship  owner  for  the  freight,  the  goods 
were  to  be  conveyed  from  Newfoundland  to  Lisbon^  and  were  captured  whea 
within  four  days  sail  of  lAsbon^  and  afterwards  recaptured  and  carried  into 
Biddeford  in  Devonshire^  where  the  merchant  agreed  to  accept  his  goods,  with^ 
out  reouiring  the  master  to  send  them  on  to  Lisbon;  but  on  the  contrary,  al- 
tered the  port  of  their  destination,  and  sent  them  to  BUboa  in  another  vessel : 
on  which  the  master  recovered  pro  rata  itineris.  The  circumstances  of  that 
case  might  furnish  a  ground  Tor  an  implied  agreement  by  the  merchant  to  pay- 
freight  pro  rata  rather  than  sufller  the  master  to  forward  the  goods  by  another 
conveyance  to  Lisbon  when  Bilboa  was  considered  to  be  the  better  market. 
But  at  least,  the  merchant  had  the  option  to  accept  or  abandon  his  goods  ; 
whereas  here  the  plaintiff  had  no  option  ;  but  the  master  has  made  an  election 
for  him,  without  his  consent.  In  the  subsequent  case,  however,  of  Cook  v. 
Jennings,  7  Term  Rep.  381,  though  the  merchant  accepted  his  goods  at  an 
intermediate  place  in  the  course  of  the  voyage  where  the  vessel  was  wrecked* 
yet  he  was  held  not  to  be  liable  for  freight  pro  rata.  And  though  that  were 
an  action  of  covenant  on  the  charter-party,  on  which  some  reliance  was  had» 
as  distinguishing  that  case  from  Luke  v.  lA/de :  yet  the  court  in  general  agreed* 
that  where  there  was  an  express  contract  for  the  freight,  it  mattered  not  wbeth* 
er  it  were  with  or  without  a  seal.  Here  the  special  counts  state  express  con- 
tracts, which  are  verified  by  the  facts  found  :  and  the  other  facts  stated  ex- 
clude the  presumption  of  any  new  agreement.  [Lord  EUenborought  C.  J.  An 
argument,  I  presume,  will  be  urged  against  you  founded  on  the  nature. of  the 
action  of  assumpsit  for  money  had  and  received,  whereby  it  will  be  said  that 
you  have  waived  the  tort  and  ratified  the  contract  of  sale,  and  must  therefore 
take  it  with  its  consequences.  What  do  you  say  to  that  ?]  There  is  no  case 
where  a  party  has  been  held  to  waive  a  tort,  unless  he  had  an  option  of  suing 
either  for  the  tort  or  upon  the  simple  contract.  In  Smith  v.  Hodson,  4  Term 
Rep.  211,  the  plaintiff*  might  have  brought  trover :  but  here  there  has  been  no 
wrongful  conversion.  But  if  the  circumstances  of  the  case  shew  a  wrong- 
ful act  in  the  master,  like  the  tortious  sale  of  goods  by  a  carrier  of  his  own 
accord,  then  as  the  contracts,  and  the  breaches  of  them,  are  included  in  the 
special  counts,  which  are  framed  upon  the  terms  of  the  bills  of  lading,  they 
are  as  much  in  disaffirmance  of  the  act  of  the  master  as  if  the  action  had  been 
laid  in  trover.  He  then  argued  on  the  second  point  respecting  the  mode  of  es- 
timating the  proportion  of  freight,  if  any,  to  be  paid  pro  rata;  which  he  said 
should  be  calculated  according  to  the  beneficial  advancement  of  the  voyage  for 
the  service  of  the  owner  of  the  goods ;  and  consequently  freight  can  only  be 
due  from  Honduras  to  St,  Kitts.  And  this  should  be  computed  on  the  sal- 
vage value,  which  was  the  rule  adopted  in  Luke  v.  Lyde  ;  and  not  on  the  ton- 
nage, which  was  stipulated  for  bv  the  charteT*partv  on  the  supposition  of  a 
delivery  at  London,  For  if  the  defendants  be  entitled  to  any  freight,  it  must 
be  on  an  implied  new  contract,  on  which  they  could  only  demand  what  is 
equitable.  Goals  may  be  shipped  at  Shields  for  London,  and  after  arriving 
near  to  the  destined  port,  may  be  driven  back  and  wrecked  at  NewcagtU,  where 
they  would  be  worth  nothing  in  advance  of  the  original  price,  and  the  freight 
may  be  worth  more  than  the  value.  It  may  be  difierent  where  the  owner 
agrees  to  accept  his  goods  at  an  intermediate  place  in  the  voyage. 

Richardson,  for  the  defendants,  contended  that  the  special  counts  could  not 
be  supported,  and  that  the  true  question  arose  upon  the  count  for  money  had 
and  received.  The  action  is  against  the  owners  of  the  ship,  and  it  is  found 
that  they  cdntracted  with  the  plaintiff  for  the  carriage  of  the  goods  under  seal ; 
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therefore  the  terms  of  the  contract  cannot  be  altered,  nor  can  they  be  bound 
by  the  master  having  signed  bills  of  lading ;  though  the  latter  would  be  liable 
m  respect  of  his  contract,  as  would  the  owners  by  implication,  in  respect  of  the 
act  of  their  authorized  agent,  if  they  were  not  under  an  express  contract  of  a 
higher  nature.  Besides,  no  breach  is  laid  in  the  special  counts  for  which  the 
defendants  are  liable  ;  for  the  failure  of  the  voyage  was  occasioned  by  the 
perils  of  the  sea,  namely,  the  storm  ;  though'even  capture  has  been  held  (a)  to 
be  a  peril  of  the  sea  :  especially  within  the  meaning  of  such  an  instrument  as 
a  bill  of  lading.  Taking  the  case  then  on  the  general  count,  freight  pro  rata 
Utnertf  perocrt  is  payable  wherever  a  voyage  is  in  part  performed,  and  the 
completion  of  it  is  prevented  without  the  fault  of  the  owner  or  master,  and 
i^rhere  the  freighter  takes  to  the  cargo,  or  to  such  part  of  it  as  is  saved.  This 
was  decided  in  Lutwidge  v.  Gray(b) ';  from  whence  it  appears,  that  if  the 
master  offer  to  carry  on  the  cargo  to  its  port  of  discharge  in  another  vessel, 
and  the  freighter  refuse,  the  other  shall  have  liis  full  freight :  and  though  he 
make  no^  such  offer,  he  shall  have  freight  pro  rata.  In  these  cases  the  master 
is  considered  as  the  general  agent  for  all  parties.  Lu^e  v.  Lyde^  2  Burr.  882, 
is  express  on  the  same  point ;  though  there  the  defendant  received  his  goods 
from  the  receptor^,  and  not  from  the  master :  and  though  he  had  no  benefit,  but 
mther  loss,  from  the  carrying  of  his  goods  to  Biddrfn*d;  the  freight  being  higher 
from  thence  to  Lisbon,  than  from  JNeiiffouniland,^vrhere  the  goods  had  been  ori- 
ginaDy  shipped.  So  in  MackreUv.  Simand,  K.  B.  Trin.  16  Geo.  3,  Abbott,  316, 
where  the  voyage  was  from  London  to  Canada  and  back  again.  Lord  Mansfield 
says,  *•  If  the  ship  be  cast  away  on  the  coast  of  England,  and  never  arive  at  JLon- 
dan;  yet  if  the  goods  be  saved,  freight  shall  be  paid,  because,  the  niercbant 
receives  advantage  from  the  voyage.'*  And  Baillie  v.  Modigliani,  K.  B.  Hil. 
25  Geo.  3.  Park.  53,  is  to  the  same  effect.  The  principle  of  these  cases  is  not 
contradicted,  but  rather  confirmed,  by  Cook  v.  Jennings,  7  Term  Rep.  381, 
and  was  admitted  by  Lord  C.  J.  Eyre,  in  Curling  v.  I^g,  1  Bos.  and  Pull. 
634,  and  by  Lord  EUenborotigh,  Mullay  v.  Backer,  6  East,  316.  Then  the 
acceptance  of  proceeds  by  the  plaintifi  in  this  case  is  equivalent  to  the  receipt 
of  the  goods  in  the  former  cases  ;  as  appears  from  Roccvs  de  nauibus  et  naulo, 
note  81 ;  which  was  recognized  in  Baillie  v.  Modigliani,  where  the  goods 
were  sold  as  in  this  case,  without  the  concurrence  of  the  owner,  but  by  the  di- 
rection of  the  Court  of  Prize  in  France,  before  ihe  restoration  was  decreed ; 
and  yet  Lord  Mansfield  was  of  opinion  that  the  owner  could  not  take  to  the 
proceeds  without  payment  of  freight  pro  rata.  Here  the  ship  and  goods  were 
carried  upon  the  recapture  into  St.  KitVs,  where  the  Court  of  Vice- Admiralty- 
had  authority  to  award  the  sale  of  them  for  payment  of  the  salvage.  Then, 
though  the  master  be  the  general  agent  of  the  ship  owners,  yet  in  case  of  ex- 
traordinary calamity  he  most  also  be  considered  as  the  agent  of  the  owner  of 
the  goods,  who  has  entrusted  them  to  his  care  so  as  to  bind  him.  In  no  re- 
spect can  it  be  considered  as  a  tortious  act  of  the  master,  nor  any  excess  of 
his  authority,  which  arises  out  of  the  necessity  of  the  case,  and  upon  the  ex- 
ercise of  a  sound  direction  for  the  benefit  of  the  owner..  But  if  there  were 
any  doubt  of  that,  the  bringing  the  action  o(  assumpsit  for  money  had  and  re- 
ceived to  recover  the  proceeds  of  the  sale  is  a  confirmation  of  the  sale.  In 
Sjnith  and  Others,  Assignees  of  Lewis  and  Potter,  v.  Hodgson,  4  Term  Rep. 
211,  the  bankrupt  had  no  authority  on  the  eve  of  his  bankruptcy  to  sell  the 
goods  to  a  creditor,  with  a  view  of  giving  him  a  preference ;  but  the  as- 
signees having  brought  assumpsit  for  goods  sold  and  delivered,  the  form  of  the 
action  was  held  to  be  an  afiSrmance  of  the  contract  of  sale,  so  as  to  entitle  the 
creditor  to  set  off  his  debt.    Next,  as  to  the  proportion  of  the  voyage  for  which 

(a)  Pickering  v.  Barkley,  8  Roll.  Abr.  24a,  and  Styl.  182. 

{b)  Dom.  Proc  Feb.  1783,  Abbott  od  Merchant  ships,  8d  edit  298. 
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freight  is  due ;  St.  Kitt's  must  be  admitted,  upon  the  authority  of  Boecus{a) 
in  the  place  befote  cited,  to  be  the  point  to  which  freight  is  to  be  paid :  being 
the  place  "  qiio  mercedes  intenta  sint :"  and  that  is  according  to  the  justice  of 
the  case.  But  such  freight  is  payable  upon  the  quantity  of  the  goods  convey- 
ed thither,  without  regard  to  their  value.  This  was  expressly  so  held  m 
Luttifidge  V.  Gray,  and  in  Luke  v.  Lyde ;  and  is  confirmed  by  the  general 
principle,  that  freight  is  not  affected  by  the  good  or  bad  sta^te  of  the  cargo.  In 
Lutwxdge  V.  Gray,  the  tobacco  was  in  so  bad  a  state,  that  it  was  even  found 
nece9sary  to  burn  a  part  of  it:  and  in  Luke  v.  Lyde,'lh.  887,  Lord  Mansfield 
said,  '*  it  is  nothing  to  the  master  of  the  ship  whether  the  goods  are  spoiled  or 
not  :  provided  the  freighter  takes  theih  :  it  is  enough  if  the  master  has  car* 
ried  them ;  for  by  so  doing  he  has  earned  his  freight."  He  afterwards  says, 
that  the  freighter  must  abandon  all  or  take  all :  he  cannot  pick  and  chooee. 
**  It  is  quite  immaterial  (he  adds)  what  the  merchant  makes  of  the  goods  af- 
terwards :  for  the  master  has  nothing  at  all  to  do  with  the  goodness  or  bad- 
ness of  the  market."  This  essentially  applies  to  a  case  like  the  present,  where 
the  freight  was  agreed  to  be  paid  by  the  tonnage. 

Marryat,  in  reply,  observed  that  the  plaintiff  here  had  exercised  no  option 
as  to  the  taking  of  his  goods  at  St,  KitVs  ;  but  they  had  been  sold,  and  the 
money  remitted  to  the  defendants,  before  he  had  any  opportunity  of  interpo- 
sing and  judging  for  himself;  and  this  distinguished  the  present  from  all  the 
former  cases,  except  Baillie  v.  Modigliani,  where  the  opinion  quoted  was  not 
the  point  in  judgment.  It  Lutvndge  v.  (xray  the  goods  had  arrived  at  their 
destmed  port,  to  which  they  had  been  forwardied,  before  they  were  burnt ;  and 
they  were  then  destroyed,  in  order  to  avoid  paying  the  duty  for  them.  But 
if  freight  be  due  at  all  on  equitable  principles  pro  rata  itineris,  it  is  a  rateable 
freight  only  ought  to  be  paid  for  a  rateable  voyage  :  and  if,  when  the  goods  are 
delivered,  they  be  worth  nothing  in  equity,  nothing  ought  to  be  paid  for  them. 
The  passage  in  Roccvs  does  not  specify  what  proportion  is  to  be  paid  :  and  in 
the  absence  of  any  express  authority,  it  ought  to  be  measured  by  the  benefit 
received  by  the  owner  of  the  goods.  Then  the  form  of  the  action,  however 
it  may  limit  the  amount  of  the  plaintiff's  demand  to  the  actual  proceeds  of 
the  sale  received  by  the  defendants  ;  and  though,  as  in  Smith  v.  Hodsoti,  it 
may  let  in  a  set-off  by  the  defendant,  cannot  amount  to  a  recognition  of  an 
authority  to  sell  the  goods.  In  Kitchen  v.  Campbell,  3  Wils.  304,  it  was  con- 
sidered that  the  legality  of  the  defendant's  execution  against  the  bankrupt's 
goods,  after  he  had  cpmmitted  an  act  of  bankruptcy,  was  triable  either  in  tro- 
ver for  the  value  of  the  goods,  or  in  assumpsit  for  the  proceeds  of  the  sale 
made  by  the  sheriff,  and  paid  over  to  the  defendant. 
The  case  stood  over  for  a  few  days  :  and  now 

Lord  Ellenborough,  C.  J«  delivered  judgment.  This  case,  which  was 
argued  on  Tuesday  last,  stood  over,  rather  for  the  purpose  of  our  looking  into 
some  of  the  cases  cited,  particularly  that  of  Baillie  v.  Modigliani,  Park  53., 
than  from  any  doubt  which  the  court  entertained  upon  the  main  points  of  the 
case  now  in  question.  It  will  be  recollected  that  it  was  an  action  of  assumpsit, 
broughl^by  the  plaintiff,  a  shipper  of  goods  on  board  the  ship  Young  Nicholas, 
of  which  the' defendants  were  owners.  The  parties  had  mutually  contracted 
by  a  charter-party  of  affreightment  under  seal,  executed  between  them,  for  a  voy- 
age from  Falmouth  to  Hondunts  Bay,  The  defendants  were  to  fetch  back  from 
thence  for  the  plaintiff  a  cargo  of  mahogany,  logwood,  &c.  to  be  delivered  at 
London,  "  the  dangers  of  the  seas  and  other  unavoidable  casualties  always  ex- 
cepted." By  the  charter-party  the  freight  was  stipulated  to  "be  paid  in  par- 
ticular modes  and  proportions  on  a  right  and  true  ddivery  of  the  same  home- 
ward-bound cargo.  This  right  and  true  delivery  of  the  homeward-bound 
cargo  at  the  port  of  its  destination  never  took  place ;  as  the  ship,  after  taking 

(a)  Vide2Borr.889. 
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iu  sach  cargo  at  the  Bay  of  Hondureu,  was  first  damaged  by  a  storm,  and 
driven  ioto  SavanTUth  in  Oemrgia  to  repair:  was  afterwards,  in  the  further 
course  of  her  .voyage,'captured  by  a  French  privateer ;  then  re*captured  by  a 
king's  ship  antd  sent  into  St.  Kitfs,  where  she  was  driven  on  shore  in  a  hur<* 
ricaneand  wrecked  :  but  the  remainder  of  the  cargo  (of  which  part  had  been 
before  sold  at  Savannah  for  the  expence  of  repairs),  was  saved :  and  upon  the 
application  of  the  Gapuin  to  the  Court  of  Vice-Admiralty  at  St,  KitVs  for  an 
order  for  that  purpose,  was  together  with  the  wreck  of  the  ship,  there  sold, 
without  the  privity  or  consent  of  the  ptaintiff,  or  of  the  defendants.  The  car* 
go  upon  such  sale  neated,  after  payment  of  l-8th  salvage  to  the  recaptors, 
1776^.  I9«.  lOi.,  which  was,  together  with  the  proceeds  of  the  ship  remitted 
to  and  received  by  the  defendants.  The  action  was  brought  by  the  plaintiff 
to  recover  these  proceeds  of  the  cargo  sold  at  St.  Kittys  from  the  defendants, 
who  had  so  received  them.  The  defendants  insisted  upon  retaining  the  whole 
of  such  proceeds  on  account  of  freight,  to  which  they  claimed  to  be  entitled 
pro  rata  itineris.  The  plaintiff  insisted  upon  his  right  to  recover  the  whole 
of  these  proceeds,  without  making  to  the  defendants  any  allowance  (6t  freight. 
The  declaration  in  which  this  recovery  was  sought  contained  three  special 
counts  in  assumptitt  founded  two  of  them  upon  two  bills  of  lading  signed  by 
the  master,  containing  the  first  of  them  an  exception  of  *'  the  dangers  of  the 
seas ;"  the  second,  **  of  the  act  of  God,  the  king's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  navigation,"  &c.  Upon  these 
two  special  counts  the  plaintiffs  clearly  could  not  recover ;  both  because  they 
contained  an  express  exception  for  the  very  perils  by  which  the  loss  of  the 
voyage  was  occasioned  ;  and  also  because  the  plaintiff,  having  contracted  with 
the  defendants  by  charter-party  under  seal,  could  not  charge  the  defendants  in 
respect  to  the  same  subject-matter  in  virtue  of  a  contract  not  under  seal,  and 
signed  by  their  master  only,  and  not  by  themselves. 

As  to  the  3d  count,  whether  the  law  would  imply  any  such  promise  to  ac- 
count for  the  proceeds  of  a  cargo,  wrongfully  sold  and  converted,  upon  the 
ground  of  such  conversion  only,  as  is  therein  stated,  is  the  less  material  to  be 
considered,  as  the  same  merits  on  the  part  of  the  plaintifi  are  open  for  dis- 
cussion on  the  count  for  money  had  and  received,  and  upon  which  count  the 
question  between  the  parties  diistinctly  arises :  which  is,  whether  the  defend- 
ants have  a  lien  upon  and  can  claim  to  deduct  their  freight  pro  rata  itineris 
out  of  the  proceeds  of  the  cargo  sold  at  St,  Kitfs,  and  which  are  now  in  their 
bands.  It  was  contended,  on  the  part  of  the  defendants,  that  the  money  for 
which  the  goods  sold  is  a  substitution  for,  and  properly  reniesents,  the  goods 
themselves :  and  that  as  the  defendants  would,  if  the  goods  bad  subsisted  in 
specie,  have  had  a  lien  upon  them  for  their  freight,  and  would  be  entitled  to 
have  carried  them  if  they  could  in  the  same  ship,  or  to  have  hired  another  for 
that  purpose,  and  so  to  have  earned  their  full  freight :  or,  if  the  plaintiff  had 
taken  them  out  of  their  hands  before  the  voyage  was  completed,  would  have 
been  entitled  to  have  claimed  freight  pro  rata  itineris  against  him :  so,  now, 
the  plaintiff,  having  sued  for  the  proceeds  in  this  form  of  action  *'  for  money 
had  and  received,"  has,  in  virtue  of  his  so  suing,  adopted  and  confirmed  the 
act  of  the  master,  by  which  the  goods  were  converted  into  money,  by  which 
the  further  conveyance  of  them  in  the  course  of  the  voyage  was  prevented^ 
and  by  which  of  course  the  full  freight  of  them  was  prevented  from  being 
earned.  But  the  fallacy  of  the  argument  on  the  part  of  the  defendants  ap- 
pears to  us  to  consist  in  attributing  more  effect  to  the  mere  form  of  this  action, 
than  really  belongs  to  it.  In  bringing  an  action  for  money  had  and  received, 
instead  of  trover,  the  plaintiff  does  no  more  than  waive  any  complaint  with  a 
view  to  damages,  of  the  tortious  act  by  which  the  goods  were  converted  inter 
money ;  and  takes  to  the  neat  proceeds  of  the  sale  as  the  value  of  the  goods ; 
subject,  of  course,  to  all  the  consequences  of  considering  the  demand'in  qaes- 
tion  as  a  debt,  and,  amongst  others,  to  that  of  the  defendants'  having  a  rigbt 
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of  set-offt  ir  they  should  happen  to  have  any  counter  demand  against  the 
plaintiff.  But  we  have  heen  much  pressed  with  the  authority  of  the  case  of 
BaUlie  v.  Modigliani  as  supposed  to  be  similar  to  the  present :  and  in  which 
Lord  Mansfield  is  stated  to  have  said,  "  I&  this  case  the  value  of  the  goods  was 
restored  in  money,  which  is  the  same  as  the  goods,  and  therefore  freight  was 
due  pro  rata  itineris.  This  however,  as  every  other  proposition  laid  down 
by  a  Judge,  ought,  to  be  understood  with  particular  reference  to  the  facts 
of  the  case  then  before  the  Court.  That  was  the  case  of  a  ship  sailing 
with  goods  from  Nevis  to  Bristol^  which  was  captured  in  the  course  of 
the  voyage,  carried  into  France  and  condemned  there :  but  the  sentence  of 
condemnation  was  afterwards  reversed,  and  restitution  awalded.  The  ship 
and  cargo  had,  however,  in  the  mean  time  been'  sold :  but  the  proceeds  of 
the  sale  had  been  paid,  as  it  should  seem  from  the  note,  to  the  owner  of  the 
goods,  deducting  the  charges  of  the  appeal :  and  the  owner  of  the  goods  had 
out  of  the  money  paid  the  owner  of  the  ship  freight  pro  rata  iiineris. 
Of  this  payment  of  freight  the  owner  of  goods  claimed  the  reimbursement 
from  his  underwriters  upon  a  policy  on  goods  :  but  it  was  properly  answer- 
ed on  the  part  of  the  defendant,  and  the  Court  held  accordingly,  that  the  in- 
surer on  goods  was  not  liable  to  have  the  charge  of  freight  thrown  upop  him 
because  he  had  not  engaged  to  indemnify  against  it :  and  this  was  sufficient 
for  the  decision  of  the  only  question  then  directly  in  judgment  before  the 
Coun.  But  it  appears  from  the  note  of  that  case,  that  Lord  Marufield  did  in 
that  case  further  hold,  that  freight  pro  rata  itiTteris  was  a  charge  upon  the 
proceeds  of  the  goods  sold  in  the  hands  of  the  owner  of  the  goods  te  whom 
those  proceeds  bad  been  rendered  in  lieu  of  his  goods.  But  in  what  case,  and 
under  what  circumstances,  did  Lord  Mansfield  so  hold  ?  Was  it  in  the  case 
of  tortious  unauthorized  sale,  as  the  one  now  in  quesiion  must  be  taken  to 
have  been  ;  particularly  since  the  late  case  of  Reid  v.  Darby^  Ante,  143,  de- 
cided in  this  court  in  Trinity  term  last  ?  Or  in  a  case  in  which  the  compe- 
tency of  jurisdiction  of  the  several  courts  which  condemned  and  restored  was 
unquestionable :  where  if  the  ship  and  goods  had  been  restored  in  specie,  the 
right  of  the  ship  owner  to  earn  full  freight,  by  carrying  the  goods  to  the  de- 
livering port,  was  entire :  and  where  the  possibility  of  doing  so  had  only  been 
prevented  by  the  act  of  the  Court  or  its.officers,  in  making  sale  of  the  goods 
pending  the  suit,  and  by  no  fault  on  the  part  of  the  owner  of  the  ship  ?  And 
however  just  it  may  be,  that  a  substitution  of  (ooney  for  goods,  made  by  the 
authority  of  a  competent  tribunal,  shall  be  equivalent  to  the  actual  restitution 
of  the  goods  themselves,  as  far  as  respects  all  interests  in  and  liens  upon  that 
fund  ;  and  however  teasonable  it  may  be  that  an  owner  thus  taking  the  sub- 
stitute, which  requires  no  further  conveyance,  should  be  considered  as  virtual- 
ly dispensing  with  the  further  duty  of  the  ship  owners,  which  viould  have  re- 
mained to  be  performed  if  the  goods  had  still  continued  in  specie  ;  yet,  no  such 
dispensation  with  the  duty  of  further  conveyance  on  the  part  of  the  owner  of 
the  goods  can  be  implied  in  a  case  like  the  present,  in  which  the  further  con- 
veyance of  them  is  rendered  impossible  by  an  act  of  the  immediate  agent  of 
the  ship  owners  themselves,  to  which  he,  the  owner  of  the  goods,  is  neither 
actually  nor  virtually  consenting  by  himself,  or  any  other  agent  empowered  to 
consent  on  his  behalf;  and  to  which  he  is  not  compelled  to  submit  by  any 
regular  exercise  of  legal  authority  iii  any  quarter  whatsoever ;  and  from  which 
he  can,  according  to  what  is  contended  for  on  the  part  of  the  defendants,  de- 
rive no  benefit  whatever ;  inasmuch  as  the  pro  rata  freight  claimed  by  them 
exceeds  the  whole  amount  of  the  proceeds  of  the  goods  sold.  Upon  this  view 
of  the  case  of  BaiUie  v.  Modigliani,  compared  with  the  present,  it  affords  no 
authority  adverse  to  the  claims  made  by  the  plaintiff  in  the  present  action. 
The  principles  which  appear  to  govern  the  present  action  are  these :  the  ship 
ownefs  undertake  that  they  wilf  carry  the  goods  to  the  place  of  destination, 
unless  prevented  by  the  dangers  of  the  seas,  or  other  unavoidable  casualties : 
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and  the  freighter  undertakes^  that  if  the  goods  he  delivered  at  the  place  of 
their  destination  he  will  pay  the  stipulated  freight :  hut  it  was  only  in  that 
erent,  viz.  of  their  delivery  at  the  place  of  destinatipn  that  he,  the  freighter, 
engages  to  pay  any  thing.  If  the  ship  he  disabled  from  completing  her  voyage, 
the  ship  owner  may  still  entitle  himself  to  the  whole  freight  by  forwarding  the 
goods  by  some  other  means  to  the  place  of  destination  ;  but  he  has  no  right  to 
any  freight  if  they  be  not  so  forwarded  ;  unless  the  forwarding  them  be  dis- 
pensed with,  or  unless  there  he  some  new  hargaia  upon  this  subject.  If  the 
ship  owner  will  not  forward  them,the  freighter  is  entitled  to  them  wihoot  paying 
any  thing.  One  party,  therefore,  if  he  forward  them,  or  be  prevented  or  dis- 
charged from  80  doing,  is  entitled  to  his  whole  freight ;  and  the  other,  if  there 
be  a  refusal  to  forward  them,  is  entitled  to  have  them  without  paying  any  freight 
at  all.  The  general  property  in  the  goods  is  in  the  freighter ;  the  ship  owner 
has  no  right  to  withhold  the  possession  iirom  him,  unless  he  has  either  carried 
his  freight,  or  is  going  on'  to  earn  it.  If  no  freight  he  earned,  and  he  decline 
proceeding  to  earn  any,  the  freighter  has  a  right  to  the  possession.  The  cap- 
tain's conduct  in  obtaining  an  order  for  selling  the  goods,  and  selling  them  ac- 
cordingly, which  was  unnecessary,  and  which  disabled  him  from  forwarding  the 
goods,  was  in  effect  declining  to  proceed  to  earn  any  freight,  and  therefore  en- 
titled the  plaintiff  to  the  entire  produce  of  his  goods,  without  any  allowance 
for  freight.     The  postea  must  therefore  be  delivered  to  the  p1aintifi][l). 

-  (I)  If  the  eargo  be  not  carried  to  the  port  of  destinatioii,  no  freight  can  be  demanded  : 
If  voloiitarily  accepted  at  any  other  port,  freight  pro  rata  itinerit  is  dae.  Bat  if  it  ii  receiv- 
ed by  compnlsioQ,  b^  the  aupercargo  or  the  captain,  acting  for  the  best  of  all  concerned,  with 
a  view  to  preserve  it  for  the  person  entitled  to  receive  the  proceeds,  no  freight  is  earned. 
Hurtin  v.  Union  Inauranee  Company,  C.  C.  U.  8.  April  1806.     Cpndy*t  Marshall,  281. 

Ji$$umptit  for  freight  on  a  voyage  intended  to  have  been  from  Shields  to  Hamburgh. 
The  ship  waa  prevented  from  goin^  to  Hamburgh  by  a  government  vessel,  and  pot  into 
Gluckstadt  by  direction  of  the  consiiniees,  who  there  received  a  part  of  the  cargo,  when  the 
ship  was  ordered  back  to  Shields.  The  conrt  held,  that  freight  pro  rata  was  earned  on  that 
part  of  the  cargo  accepted  by  the  consisnees.     Christy  y.  Sow,  I  Taan.  300. 

A  ship  was  msured  from  J>/^W'York  Xo  Jllgiers  with  liberty  to  toaefa  at  Cadiz.  From 
canses  within  the  perils  insured  against  the  ship  and  cargo  were  sold  at  Cadiz  by  the  insored, 
who  was  master  and  joint  owner  and  consignee  of  the  cargo.  In  an  action  on  the  policr  the 
coart  held  that  freight  to  Cadiz  was  earned,  and  woold  not  distorb  a  verdict,  in  which  the 
jury  foand  accordingly,  on  the  ground  that  the  master  mifht  fairly  be  considered  as  acting  in 
the  capacity  of  owner,  and  accepting  the  goods  by  the  sale  at  Cadiz.  Williams  v.  SmiUi, 
2  Caines  18. 

In  Mobinsgn  ^  al.  v.  The  Marine  Insurance  Company,  2  Johns.  233,  which  was  an  action 
on  a  policy  of  insurance  on  freight,  the  vessel  was  driven  out  of  her  course,  and  compelled,  by 
perils  of  the  sea,  to  pot  into  a  port  short  of  her  original  destination,  where  the  goods  were  re- 
ceived by  the  supercargo  The  court  decided  that  acceptance  of  the  goods  at  any  interme- 
diate port  raised  an  assumpsit  to  pay  freight  pro  rata  itineris. 

Goods  were  shipped  from  Atnzkrdam  to  Virginia,  but  the  vessel  was  obliged  to  pot  iot6 
a  port  in  Massachusetts.  The  owner  of  the  ^oods  wrote  to  a  correspondent  m  Boston,  re- 
questing him  in  case  th^  ship  should  not  be  directed  to  Virginia,  16  have  his  goods  stored 
aqd  transmitted  by  the  Brst  opportunity ;  which  was  accordingly  done.  The  court  held  that 
frejglit  pro  rata  itineris  was  earned.     Hooe  ir  al.  v.  Mason,  1  Wash.  207. 

The  defendant  promised  to  pay  the  plaintiff  a  certain  sum  for  a  passage  for  himself  and 
family,  and  for  the  freight  of  two  horses  from  Mw-Haven,  to  Trinidad.  The  vessel  was 
captured,  recaptured  and  carried  into  Martinique.  The  defendant  compromised  for  salvage 
with  the  receptors,  and  immediately  sold  the  horses  before  the  plaintiff  had  a  reasonable  time 
to  proceed  on  the  voyage  to  Trinidad.  It  was  adjudged,  that  the  defendant  was  liable  for 
freight  of  the  horses  pro  rata,  after  deducting  salvage,  but  that  no  passage  money  waa  earned. 
Pinto  V.  Jltwatcr,  1  Day  198. 

If  however  there  has  been  no  acceptance  of  the  cargo  at  an  intermediate  port,  it  s^ms 
clear  that  freight  pt  o  rata  ilineris  is  not  doe.  Osgood  v.  Groning,  2  Campb.  466.  Barker 
V.  Cheriot,  2  Johns.  852.  Armroyd  if  al.  v.  The  Union  Insurance  Company,  8  Binn.  487. 
Th£  United  Insurance  Company  v.  Lenox,  1  Johns.  Cas.  383. 

But  in  giving  the  opinion  of  the  court  in  the  case  of  Dorr  v.  Thi  Mw-Eigland  Marim 
Insurance  Company,  Parsons,  C.  J.  said,  it  might  be  admitted  as  a  general  rule,  that  when 
a  vessel  is  wrecked  so  that  ahe  cannot  carry  her  cargo  to  the  port  of  delivery,  but  the  cargo 
is  safely  delivered  to  the  owner  who  may  ship  it  in  a  reasonable  time  on  board  other  vesaela 
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The  King  t^.  The  Inhabitants  of  Wobum. 

10  EMt,  896.    Not.  26,  1808. 

A  rated  inhabitaot  of  a  parish  is  to  be  considered  as  a  partj  to  an  appeal  between  his  parish 
and  another,  tonohing  the  settlement  of  a  pauper,  althoogb  the  nouiinal  parties  be  tba 
eharchwardona  and  overseeta  of  the  poor  of  the.  respective  parishes;  asd  beii^  ae  aseh 
party  directly  interested  in  the  event  of  that  proceeding,  he  cannot  be  ooaipeiled  to  give 
evidence  by  the  adverse  pHrish,  even  since  the  stat.  46  Geo..  8,  c.  37,  not  being  wilbio  the 
words  or  meaning  of  that  law. 

UPON  an  appeal  by  the  cburchwardetis  and  overseers  of  the  poor  of  ihe 
parish  of  St,  Alban  in  the  county  of  Hertford  against  an  order  of  justices 
for  the  removal  of  Mary  Browih  widow,  and  her  children,  from  the  puiriah 
of  Wobum  in  the  county  of  Bedford  to  St»  Aldan^  John  Hilliard^  an  iohab- 
itant  pf  the  appellants'  parish  of  St.  Alban^  and  rated  and  paying  to  the 
poor's  rates  of  the  said  parish,  was  called  as  a  witness  on  the  part  of  the 
respondents,  and  refused  to  give  evidence.  The  Sessions  were  of  opinion 
that  the  said  John  Hilliard  was  not  compellable  to  give  evidence,  and  quash* 
ed  the  said  order ;  subjegt  to  the  opinion  of  this  Court  on  the  point. 

Topping  and  Peckwell,  in^  support  of  the  order  of  Sessions,  contended,  lst« 
that  the  witness  was  privileged  from  giving  evidence  by  being  a  party  to  the 
suit.  2dlyr  As  being  directly  interested  in  the  question,  at>d  therefore  not 
within  the  act  of  the  46  Geo.  3.  c.  37 ;  but  rather,  if  at  all,  within  the  excep- 
tion of  that  act,  as  exposing  him  to  a  p9nalty.  First,  though  the  churchward- 
ens and  overseers  of  the  poor  are  under  d^fierent  acts  the  representatives  and 
trustees  of  the  parish  ;  yet  they  have  no  power  to  appeal  against  an  order  of 
removal,  except  as  inhabitants :  for  the  stat.  13  and  14  Gar.  2.  c.  12.  s.  2, 
gives  ihe  appesll  to  "  all  such  persons  who  shall  think  themselves  aggrieved," 
&c. ;  and  such  persons  are  aggrieved,  not  as  parish  officers,  but  as  inhabi- 
tants paying, to  the  rates,  out  of  which  fund  the  expence  of  maintaining  the 
pauper  is  to  be  borne,  as  well  as  the  costs  of  the  appeal.     Therefore  though 

to  the  port  of  delivery,  he  shall  not  abandon  the  cargo,  bat  shall  pay  the  original  ship  a  pro 
rate  freight,  5  Mass.  Rep.  231. 

In  an  action  of  covenant  on  a  charter-party,  it  appeared  that  when  abont  three  foarths  of 
the  voyage  was  performed  the  vessel  was  roach  iojared  by  running  against  another  vessel  in 
the  night  In  this  sitaation,  the  crew  being  greatly  exhaasted,  she  was  overtaken  by  a 
schooner.  The  crew  came  on  board  the  schooner,  four  of  whose  hands  went  into  the  ship, 
and  navigated  her  safely  to  port.  The  coart  held  that  th'is  was  not  such  a  delivery  as  entitled 
the  ship  owner  to  freight  nnder  the  charter-paHy.  Po9t  ^  al.  v.  Robirtaon,  I  Johns.  24. 
See  also  VunruU  v.  7\)tnhagent  8  Johns.  154. 

A  vessel  was  chartered  on  a  voya|e  from  MRw-Tork  to  Si.  Domingo,  and  back  to  JVho^ 
York,  On  arriving  in  sight  of  Si.  Voningo,  she  was  tarned  away. by  a  BriiUh  cruiser,  the 
port  being  blockaded,  and  returned  with  her  cargo  to  JVlio-  York,  In  an  acUon  of  trover,  for 
goods  detained  for  the  freight,  the  cooft  said,  that  b^  the  blockade  the  charter- party  was 
dissolved,  and  that  this  was  not  a  case  for  pro  rata  freight  Scott  v.  Libby  j-  a/.,  2  Johns. 
886. 

In  Van  OAieron  v.  Dowick  4r  a/.,  2  Campb.  42,  though  no  objection  with  respectio  freight 
arose,  yet  the  principle  of  the  case  in  the  text  appears  to  be  recognized.  The  captain  being 
driven  into  a  foreign  port,  sold  the  cargo  for  the  benefit^of  the  shippers.  This  was  done  without 
orders,  but  bona  fide  for  the  interest  of  all  concerned.  Lord  Ellen  borough  said,  expedi- 
ency might  require  this  step,  but  the  captain  could  not  put  himself  in  the  situation  of  the 
owner  of  the  goods;  and  when  hp  thus  disposed  of  them,  in  point  of  law,  he  was  gailty  of  a 
tortious  conversion. 

In  ease  of  insurance  on  ship  and  freight  and  abandonment  to  the  ondervi^riters  whksh  is 
accepted,  and  the  ship  aAerwards  proceeds  and  earns  freight,  the  insurers  on  the  freight  are 
entitled  to  her  earnings  before  those  on  the  ship  to  her  earnings  afler  the  abandonment  to  be 
allowed  to  each  pro  rata  ilinerit  per  acti.  The  t/nited  fmurance  Company  v.  Iahox,  1 
Johns.  Cas.  277.  S.  C.  in  Error,  2  Johns.  Cas.  443.  Leavenworth  v.  Delafield,  I  Gaines, 
678.  See  also  Davy  v.  Hallelt^  8  Caines»  16.  M* Bride  v.  The  Marine  Inturance  Com- 
pany ^  1  Johns.  482.    Armroyi  4  <<'•  ^^  Vaion  Ine,  Co,,  3  Bino.  487. 
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the  chorchwardens  ini  orerseers  may  be  the  nominal,  yet  the  inhabitant  of 
the  parish  paying  to  the  rates  are  the  real  parties  to  the  suit :  and  that  is  Tur- 
ther  exemplified  by  the  practice  of  entitling  the  cause  after  it  is  removed  into 
this  court,  which  is  "  the  King  against  the  inhabitants^*'  &c.  The  like  con* 
sideration  obtains  in  equity  in  all  Cases  where  parishioners  are  interested  in 
a  suit :  ihey  are  considered  as  the  real  parties,  tnoagh  the  churchwardens  and 
overseers  may  be  the  nominal  parties,  Bridgman's  Annal,  Index  to  Chan. 
Rep.  passim.  This  differs  from  the  case  of  a  corporator,  Peake's  Evidence, 
149,  16],  who  may  be  a  witness  in  any  cause  in  which  the  corporation  are 
parties,  if  he  be  not  personally  interested  in  the  result,  but  only  in  respect  of 
the  common  corporace  fund.  Then  if  the  witness  called  be  a  party  to  the 
suit,  clearly  he  is  not  within  the  late  statute.  2d1y,  Whether  or  not  in  form 
a  party,  the  witness  was  immediately  interested  in  the  event  of  the  suit. 
The  costs  of  the  appeal  and  the  burthen  of  maintaining  the  pauper,  if  settled 
in  the  witness's  parish,  are  charges  on  the  rates,  by  which  his  quota  may  be 
increased.  This  has  always  been  considered  as  interest  sofEcient  to  exclude 
such  an  one  from  being  called  by  his  own  parish  to  give  evidence  for  them : 
and  must  therefore  be  sufficient  to  protect  him  from  being  compelled  to  give 
evidence  against  himself.  In  this  respect  the  case  is  very  diflerent  from  Bex 
V.  LittU  Latnley,^  6  Term  Rep.  157,  where  the  parishioner,  who  was  com- 
pelled to  be  examined  as  a  witness  for  the  adverse  parish,  was  not  rated  at 
the  time.  It  was  not  in  the  contemplation  of  the  Legislature  when  they 
passed  the  act  of  the  46  Geo.  3,  to  compel  one  who  was  directly  interested  in 
the  very  q»e«tion  and  suit  in  judgment  to  give  testimony  against  his  owrt 
interest.  The  very  wording  of  the  act  shews  that  they  looked  to  an  interest 
in  some  other  civil  suit.  They  declare,  "  that  a  wimess  cannot  by  law 
"  refuse  to  answer  a  question,  relevant  to  the  matter  in  issue,  the  answering 
**  of  which  has  no  tendency  to  accuse  himself,  or  to  expose  him  to  penalty  or 
••  forfeiture  of  any  nature  whatsoever,  by  reason  onZy,  or  on  the  sole  ground, 
**  that  the  answeiing  of  such  question  may  establish  or  tend  to  estab- 
"  lish  that  he  ow€(s  a  debt,  or  is  otherwise  subject  to  a  civil  suit^  either  at 
^  the  instance  of  Kis  majesty,  or  of  any  other  person  or  persons."  If  this 
ease  come  within  any  of  the  words  of  the  act,  it  is  within  the  exception 
as  exposing  the  witness  to  a  penalty ;  for  it  subjects  him  to  a  distress,  and 
to  personal  imprisonment,  by  stat.  42.  Eliz.  c.  2.  s.  4,  in  default  of  sufficient 
distress :  (and  the  question  must  depend  on  the  witness's  interest  and  situation 
at  the  time  he  was  required  to  be  examined :)  but  in  no  event  could  it  subject 
him  to  a  civil  suit  either  at  the  instance  of  the  king  or  of  any  other  person.  And 
these  latter  words  sufficiently  shew  thnt  the  suit  contemplated  by  the  act  was 
one  to  be  afterwards  instituted  against  the  witness  himself  in  consequence  of 
the  evidence  he  is  compelled  to  give  at  the  trial,  and  not  the  very  suit  in  which 
the  evidence  was  given.  It  never  could  have  been  made  a  doubt  before  the 
statute,  bat  that  a  person  who  was  directly  in  the  result  of  the  suit  in  judg- 
ment was  not  a  competent  witness  in  support  of  his  interest,  nor  was  compel- 
lable to  be  examined  against  it.  Bills  of  discovery  in  equity  were  meant  to 
supply  the  defect  of  the  courts  of  law  in  this  respect.  There  are  cases  in  the 
books,  such  as  Title  v.  Grevett,  2  Ld.  Ray.  1008,  where  it  is  said  that  a  wit- 
ness, though  he  may,  shall  not  be  compelled  to  give  evidence  which  would 
subject  him  to  acivil  action.  And  there  were  many  other  decisions  the  other 
way.  The  statute  however  has  now  disposed'  of  ever^  such  objection,  upon 
which  alone  any  doubt  could  ever  have  been  entertained  before  that  time. 
[The  case  of  The  King  v.  St.  Lawrence  in  Winchester,  Burr.  S.  C.  588,  hav- 
ing been  referred  to  by  the  counsel  for  the  respondents,  as  in  point ;  where  on  a 
question  of  settlement  between  the  parish  of  St,  Maurice  and  St.  Lawrence  In 
Winchester  J  a  parishoner  of  the  latter,  who  was  rated  to  the  poor  there,  was  sub- 
poenaed by  the  adverse  parish  and  compelled  to  give  evidence  against  his  own 
parish,  notwithstanding  his  objection  to  it.]  They  answered,  that  it  seemed  as  if 
the  witness  had  last  waived  his  privilege;  for  the  counsel  in  support  of  the  order 
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of  Skssions  there  observed  that  the  witness  did  not  penui  in  rafosing  to  girm 
evidence  :  and  Lord  Mansfield  only  said,  that  it  was  scandalous  to  make  the 
objection  ;  and  that  in  cases  of  that  kind  it  was  reasonable  that  the  truth  of 
the  facts  should  be  fairly  inquired  into,  and  that  was  a  riady  way  to  came  at 
it  ;  &  reason  which  would  equally  appW  to  compelling  a  defendant  on  the 
record  to  give  evidence  against  himself.  And  as  to  the  case  of  Cox  v.  Whd^ 
ley  there  referred  to  in  a  note,  as  one  wherein  the  same  objection  had  been 
overruled  :  they  said  it  wc^  certainly  a  mistake :  as  appeared  by  the  follow- 
ing note  of  it ;  which  was  now  read  in  court 

"  Cox  V.  WkqUey  and  Others,  sittings  at  Westminster  after  Mich.  1779,  be- 
fore Lord  Mansfield,  C.  J.  It  was  an  action  by  the  master  of  a  tavern  for  a. 
dinner  provided  by  the  joint  order  of  eight  persons,  four  of  whom  were  made 
defendants  in  that  action.  ThQ  plaintiff  called  one  of  those  who  was  not  sued, 
to  prove  that  th^  entertainment  had  been  provided  as  stated.  The  witness 
himself  objected  that  being  a  party,  he  ought  not  to  be  examined :  and  the 
objection  was  suppoipted  by  the  defendant's  counsel.  On  the  other  side  Mr. 
Dunmng,  for  the  plaintiff,  said  that  it  was  competent  for  the  nlaintiff  to  ex- 
amine any  witnesses  whose  interest  might  incline  them  against  him ;  although 
the  witness  might  by  his  testimony  charge  himself.  And  Lord  Mansfidd 
disallowed  the  objecl;ion,  and  ordered  the  witness  to  be  examined.  He  md 
Uiat  a  person  against  whom  a  bill  is  filed  for  a  discovery  cannot  demur  to  it  on 
the  ground  of  his  having  an  interest -against  the  party  so  calling  him." 

The  Attorney  Creneral  and  Best,  contra.  As  to  the  question,  whether  or 
not  the  inhabitants  of  the  parish  were  all  parties  to  the  suit,  it  must  be  decid- 
ed by  looking  to  the  title  of  the  appeal  as  it  is  entered  at  the  sessions,  where 
the  question  arose,  on  the  objection  taken,  and  not  as  the  case  is  intitled  when 
removed  into  this  Court  by  certiorari ;  and  there  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  are  the  only  parties  to  the  suit  known  to  that 
Court.  A^d  in  a  court  of  law  none  but  those  who  are  the  actual  parties  to 
the  suit  oh  the  record  can  be  privileged  as  such  frotn  giving  evidence,  when 
called  by  the  adverse  party,  now  that  all  objection  on  the  score  of  giving  evi- 
dence against  their  own  civil  interests  is  done  away  by  the  statute.  There- 
fore there  seems  no  reason  why  a  cestuy  que  trust  in  an  action  by  or  against 
his  trustee  may  not  be  called  as  a  witness  by  the  adverse  party.  The^case  of 
The  King  v.  St.  Lawrence  in  Winchester,  Burr.  S.  C.  6&B,  is  an  express  au- 
thority to  shew  that  a  parishoner,  though  paying  to  the  poor  rates  of  one  par- 
ish, ma^  be  called  as  a  witness  by  an  adverse  parish  litigating  with  the  other 
a  question  on  the  settlement  of  a  pauper.  And  so  far  as  the  technical  objec- 
tion goes  to  the  calling  a  parishoner  as  a  witness  who,  it  is  said,  is  in  effect  n 
party,  the  authority  of  that  case  is  confirmed  by  The  Sing  v.  lAttle  Lundeyt 
6  Term  Rep.  157  :  for  in  that  view  of  the  question,  it  is  immaterial  whether 
the  parishioner  were  actually  rated  at  the  time.  If  the  inhabitants  of  the  par- 
ish, and  not  the  churchwardens  and  overseers  of  the  poor,  be  considered  as 
the  real  parties  to  the  suit  the  only  difference  between  one  who  is  rated,  and 
another  who  is  omitted  in  the  rate,  is  on  account  of  his  interest;  which  the 
statute  has  npw  removed.  If  however,  rated  inhabitants  are  alone  to  be  con- 
sidered as  parties  to  the  suit,  one  consequence  must  follow,  which  has  never 
hitherto  been  admitted  in  practice,  that  the  declarations  of  any  such  inhabi- 
tants as  to  the  matter  in  issue  may  be  given  in  evidence  by  the  adverse  par- 
ish ;  for  even  the  declaration  of  a  mere  trustee,  being  a  nominal  party  on  the 
record,  was  held  in  Bauerman  v.  Radenins,  7  Term  Rep.  663,  to  be  evidence 
against  his  cestuy  que  trust.  Taking  him  however  to  be  an  inhabitant,  hav- 
ing rateable  property  in  the  parish,  for  which  he  is  rated,  and  therefore  as  being 
consequentially  interested  in  the  decision  of  the  appeal,  still  he  is  not  in  the  same 
situation  as.a  party  to  a  suit.  He  is  ndt  bound  to  appear,  nor  to  take  any  no- 
tice of  (he  proceedings  going  on  against  his  parish :  the  inhabitants  may  per- 
haps eventually  be  called  upon  for  contribution  to  a  rate,  but  no  process  lies  to 
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compel  their  appearance  in  coart.    So  neither  can  the  judgment  afl«ct  him  im- 
mediately.    Suppose  the  pauper  adjudged  to  be  settled  in  the  witness's  parish, 
and  the  parish  refuse  to  receive  or  provide  for  him  ;  the  parish  officers  may  be 
indicted,  but  not  the  witness  as  a  mere  parishioner.     He  cannot  be  pursued 
by  any  process  which  can  issue  upon  such  a  judgment,  as  a  party  to  the  suit 
may.     The  costs  awarded  cannot  be  levied  upon  him,  but  are  only  payable 
out  of  the  general  fund  by  the  parish  officers,  and  they  alone  are  answerable 
for  the  payment.      The  making  of  a  rate  by  those  officers,  out  of  which  the 
pecuniary  charges  of  the  costs,  and  of  the  future  maintenance  of  the  pauper 
settled  upon  them,  are  to  be  defrayed,  is  a  matter  altogether  collateral  to  the 
judgment  of  the  Session^.      Neither  does  it  follow  necessarily  that  the  wit- 
ness will  be  personally   amesnable  to  the  remedies  given  to  enforce  payment 
of  the  rate ;  for  he  may  rid  himself  of  any  personal  responsibility  by  remov- 
ing out  of  the  parish,   though  his  property  might  be  affected  by  it :  but  that 
objection  goes  merely  to  his  interest,  which  is  removed  by  the  late  act.     Al 
any  rate,  the  interest  of  such  a  witness  in  the  question  is  very  remote  ;  and 
it  Would  be  a  strange  construction  of  the  act,  to  say  that  it  "shall  not  shelter 
one  who  has  a  direct  interest  in  refusing  to  answer  a  question  which  will  cer- 
tainly subject  him  to  an  action  for  a  debt ;  but  that  it  shall  shelter  one  who 
has  a  more  remote  interest,  which  can  only  be  reached  by  a  future  collateral 
proce^ing,   which   he  may  avoid   altogether  by  removing  from  the  parish. 
The  exceptions  in  the  act  as  to  not  compelling  a  witness  to  acctae  himself  of 
any  offence  or  to  subject  himself  to  any  penalty  or  forfeiture,  can  in  no  fair 
construction  of  the  word   penaltyy  as  there  used,  be  applied  to  the  remedies 
given  for  collecting  the  poor  rate.     And  they  urged  the  inconvenience  vvhit^h 
might  ensue  from  holding  that  such  a  witness  was  not  compellable  to  answer, 
(and  which  it  was  suggested  had  occurred  in  the  particular  case)  if  after  giv- 
ing evidence  which  prevented  the  removal  to  another  parish,  on  the  ground 
of  a  settlement  in  his  own,  the  adverse  parish   should   not  be  able  to  avail 
itself  of  that  testimony  when  the  renioval  was  made  up  upon  that  evidence 
to  the  witness's  parish. 

The  Court  said,  that  the  Question  being  of  general  consequence,  as  involv- 
ing the  construction  of  the  late  act,  they  would  advise  upon  it  before  they  de- 
livered their  opinion.  And  Le  Blanc,  J.  observed,  that  if  the  Sessions  had 
been  aware  at  the  time  of  the  extent  of  the  question,  there  would  have  been 
no  difficulty:  for  if  the  witness  were  rejected  on  the  ground  of  his  being  a 
party  to  the  suit,  his  declaration  of  any  facts  touching  the  matter  in  issue 
would  necessarily  have  been  evidence  against  him. 

Lord  Ellenborough,  C.   J.  now  delivered  the  judgment  of  the  Court. 

This  Sessions  case  was  argued  on  Wednesday  last,  and  the  Court  wished  to 
consider,  whether  the  very  ungracious  objection,  made  by  a  rated  inhabitant  of 
the  appealing  parish,  to  be  examined  as  a  witness,  when  called  upon  by  the 
respondents,  were  well  founded ;  and,  on  consideration,  we  are  of  opinion  that 
it  was.  The  parties  appealing  before  the  court  of  quarter  sessions,  as  appear- 
ed by  the  proceedings  returned  to  this  court,  were  the  churchwardens  and 
overseers  of  the  parish  of  St,  Alhan  ;  which  at  first  seemed  to  afford  an  an- 
swer to  the  objection  ;  that  the  inhabitant  proposed  to  be  called  was  not  a  par- 
ty to  the  proceeding :  but  in  reality  ^he  appeal  is  by  them  on  behalf  of  the 
inhabitants  of  the  parish,  who  are  all  of  them,  paying  to  the  rates,  the  parties 
grieved,  and  are  All  directly  and  immediately  interested  in  the  event  of  the  pro- 
ceeding, by  which  the  maintenance  of  the  pauper  is  to  be  fixed  on  them,  or 
removed  from  them,  as  well  as  the  costs.  It  is  a  long  established  rule  of  evi- 
dence, that  a  party  to  the  suit  cannot  be  called  upon  against  his  will  by  the 
opposite  party  to  give  evidence  ;  and  wc  think  that  the  late  act  o(  the  46th  of 
the  king  does  not  break  in  upon  this  rule.  That  act  takes  away  the  right  of 
objecting  by  reason  only,  or  on  the  sole  ground,  that  the  answering  the  ques- 
tion may  establish,  or  tend  to  establish,  that  the  witness  owes  a  debt,  or  is  other- 
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wise  subject  to  a  civil  suit.  But  that  is  not  the  ground  of  thd  present  objee- 
tion  ;  nor  does  it  appear  to  us  to  have  been  the  intention  of  the  legtslature  by 
this  act  of  parliameilt  to  alter  the  situation  of  parties  to  f|  suit  or  proceeding, 
more  especially  in  a  proceeding  such  as  the  present,  where  the  situation  of 
Hilliard,  the  person  propQ:^ed  to  be  examined,  did  not  bring  him  within  the 
words  of  the  act,  nor  the  inconvenience  intended  to  be  remedied  by  it.  We 
therefore  are  of  opinion  that  the  Sessions  have  properly  determined  the  party 
not  to  be  compellable  to  give  evidence.  And  that  their  order,  <]t°&^^^>iS  ^^  ^^~ 
der  of  the  two  justices,  must  be  affirmed (1). 


The  King  v.  The  Justices  of  Wiltshire. 

10Eut,404.    Nov.  28, 1808. 

Thongb  an  appeal  afpiinst  an  order  of  removal  has  been  entered  and  adjourned  once  bjr  vir- 
toe  of  tbe  itat  9  Geo.  I.  e.  7.  a.  8.,  and  tboogh  the  jasticea  in  aeasiona  have  a  discretknia- 
rr  power  to  determine  whether  reaaonable  notice  baa  been  ^iven  of  tbe  appe11ant*a  inten- 
tion to  proceed  on  the  trial  of  aacb  adjonmed  appeal  ;  yet  if  tbev  diamiaa  tbe  appeal  at 
sneb  adjoamed  aeiniona  witboat  bearing  it,  on  the  ground  that  they  have  no  aotbority  to 
try  it  for  want  of  a  anfficient  len^b  of  notice  to  the  reapoadenta  according  to  a  new  rale 
of  practice  promnlgated  two  aeaaiona  before,  hot  then  first  acted  upon,  and  which  waa  not 
known  to  the  appellant's  attorney  who  had  given  the  former  nana!  notice,  tbia  Conrt  will 
grant  a  mandamna  to  tbe  Seaaiona  to  enter  contiooanoea  and  bear  the  appeal. 

THIS  was  a  rule  calling  "on  these  justices  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding  them  to  enter  continuances  upon 
the  appeal  of  the  inhabitants  of  the  parish  of  Staurton  in  Wilts  against  an 
order  of  removal  of  a  certain  pauper  from  Mere  to  Stourton,  and  to  hear  and 
determine  the  said  appeal. 

This  was  founded  on  an  affidavit  of  the  appellant's  attorney,  living  at  Win" 
caunton  in  Somerset^  by  which  it  appeared  that  he  was  applied  to  by  the  parish 
officers  of  Staurton,  on  the  19th  of  April  last,  to  enter  the  appeal  and  get  it 
respited  until  the  nextsessions ;  in  consequence  of  which  notice  of  appeal  and  of 
the  intended  motion  to  respite  was  given  to  the  respondents.  That  the  next  ses- 
sions which  was  held  on  the26tb  of  Aprils  when  the  appeal  was  entered  and  res- 
pited to  the  Midsummer  sessions  which  was  held  at  Warminster  on  the  12th  of 
July,  On  the  2d  of  July^  the  appellant's  attorney  learnt  for  tbe  first  time  tb^t 
the  Sessions  had  made  certain  rules  for  their  practice,  which  were  not  pub- 
lished till  afler  the  April  sessions,  nor  acted  upon  or  officially  circulated  till 
the  Midsummer  sessions,  by  which  it  was  required  that  on  trials  of  appeals 
the  notice  of  trial  was  to  be  given  on  or  before  the  Monday  in  the  week  next 
before  the  sessions,  otherwise  the  notice  to  be  deemed  insufficient :  and  that 
the  like  notice  was  to  be  given  in  the  case  of  respited  appeals,  unless,  &c.  That 
on  Tuesday  the  5th  of  July,  notice  of  the  appeal  was  served  on  the  respond- 
ents at  6  o'clock  in  the  morning,  dated  the  day  before,  being  as  soon  as  the 
signatures  of  the  parish  officers  could  be  obtained.  That  the  usual  notice 
theretofore  required  in  such  cases  in  this  and  the  neighbouring  counties  was 
given  in  this  case.  That  the  appellant's  attorney  attended  the  Midsummer 
sessions  on  Tuesday  the  12th  of  July,  and  on  the  next  day  the  appeal  was 
called  on,  when  the  respondents  objected  that  the  notice  had  not  been  given  in 
time.  That  the  appellants  then  applied  to  the  Court  for  an  adjournment  under 
the  circumstances,  o^ering  to  pay  the  costs  of  the  day ;  but  the  Court  refused 
it,  thinking  they  had  no  power  tp  do  so..  Affidavits  were  also  read  in  answer 
to  this  rule,  alleging  that  the  new  order  of  practice  was  made  at  the  preceding 
January  sessions  held  at  Devizes;  and  that  notice  of  it  was  immediately  af« 
ter  promulgated  in  the  county.  That  the  appellant's  attorney  lived  only  5  miles 

(1)  Vide  Th€  King  v.  Tht  Jnhahiianti  qf  EUlerby,  ante  292,  and  note. 
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ffon^  Stourton^  ihotigh  in  the  county  of  Somertet :  and  that  the  litigating  par* 
isjhea  were  very  near  to  each  othef. 

Chirrmo,  R.  Williams,  and  Casberdi  shewed  cause  against  the  rule,  and 
contended  that  the  magistrates  were  the  sole  judges  hy  the  acl  of  the  9  Geo* 
I.e.  7.  8.  S.  of  what  was  reaionaih  time  for  giving  notice  of  appeal ;  and 
having  laid  down  a  rule  for  regulating  their  discretion,  of  which  notice  had 
been  promulgated  at  two  preceeding  sessions,  all  persons  were  bound  to  take 
notice  of  it;  and  that  the  appellants  thinking  proper  to  employ  an  attorney* 
who  happened  to  live  just  without  the  bounds  of  the  county,  ceuld  not  differ 
the  case.  The  act  of  the  Id  &r  14  Cur.  2.  c.  12.  s.  2.  first  gave  the  appeal  to 
the  next  Sessions,  which  has  been  construed  to  be  the  next  possible  Sessions : 
after  which  the  stat  9  Geo.  1.  c.  7.  s.  8.  directs  that  <*  if  it  shall  appear  to  the 
justices  that  reasonable  time  bf  notice  was  not  given;  then  they^ shall  adjourn  the 
appeal  to  the  next  Quarter  Sessions,  and  then  and  there  finally  determine  the 
same,**  But  this  only  empowers  the  justices  to  make  one  such  adjournment  upon 
the  ground  of  the  want  of  time  for  the  nppellants  to  give  reasonable  notice  of 
their  uf^neal ;  and  having  once  before  exercised  that  jurisdiction  in  the  present  in- 
stance, i..jy  had  no  authority  to  make  a  second  adjournment  on  account  of 
the  same  default.  But  if  they  had  a  continuing  jurisdiction  in  that  respect ; 
^et  as  It  could  only  be  legally  exercised  if  the  justices  were  of  opinion  that  in 
act  there  had  not  been  sufficient  time  before  the  Sessions  to  give  reasonable 
notice  of  appeal  to  the  respondent  parish,  and  they  being  of  opinion  that  rea- 
sonable notice  might  ha^a  been,  but  haJ  not  been  given  in  the  particular  case» 
the  question  wtm  thereby  c*onclnded»  and  this  Court  will  not  interfere  to  con- 
trol that  judgment. 

The  Attorney*  General,  JeykeU,  and  Grant,  in  support  of  the  rule,  were 
stopped. 

Lord  Ellenborottgh,  ^3.  X.  The  magistrates  certainly  had  a  dfsctetron  to 
exercise  with  respect  to  what  was  reasonable  time  for  givmg  the  notice  of  rfp^ 
peal ;  but  we  have  also  a  kind  of  visitatorial  jurisdiction  over  them,  in  the  ex- 
ercise of  such  a  diji'*.  etionary  T^ower ;  and'  we  think  that  in  this  case  they  have 
not  exercised  that  discretion  m  a  way  that  we  ought  to  s^ive  effect  to ;  buf 
that  we  ought  to  interfere  and  correct  it.  Here  it  appeared  that  a  new  rule  of 
practice  with  respect  to  giving  notice  had  been  recently  made  by  the  Sessions, 
of  which  the  appellant^s  attorney  had  no  knowledge,  but  he  conformed  himself 
to  the  former  practice ;  and,  under  these  circumstances,  it  would  be  too  much 
to  conclude  the  appellants  from  having  their  case  heard. 

Per  Curiam,  Rule  abaohrte(a}; 


I 


Butler  V.  Brushfield. 

10  East,  407.    Not.  26, 1808. 

BaH  in  orror  ii  not  neoeHary  vpos  the  stat  8.  J,  1.  e,  6.  in  debt  on  bend  eenditioned  for 
the  poymoDt  of  money,  and  alto  for  petf arming  all  covenants  in  a  morigagje  denL 

MARRYAT  shewed  cause  against  a  rule  for  setting  aside  an  execution 
executed  pending  a  writ  of  error ;  and  the  question  was  whether  bail  in  error 
(which  had  not  been  put  in)  were  necessary  ?    It  was  an  action  of  debt  upon 

(a)  Thon|h  by  the  stat  18  &  14  Car.  2.  e.  12.  the  appeal  was  to  be  lodged  at  the  mxt 
Qaarter  Sestwna,  yet  when  it  was  so  Iodised,  the  justices  inicht  have  adjoorned  it  totiu  9110- 
tiit  iho  pnrpoees  of  justice  required.  Vide  the  case  of  The  ^  Xing  ▼.  Lumley  Pariiht  2 
Balk.  606.  And  there  is  nothing  in  the  sUt.  9  G.  1.  to  restrain  their  general  power  in  this  re- 
spect, hot  rather  to  compel  the  adjoamment  in  ihe  first  instance  where  reasonable  notice  has 
not  been  given.  Vide  Tke  King  v.  THb  Juttieea  of  Buckinghamthiret  3  Eaut,  842.  and 
The  King  v.  The  Jutticee  cf  Shrop$hire,  (bjr  mistake  printed  Bteffordshire^)  7  East, 
549. 

Vol.  V.  56 
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a  bond  condiriooed  for  payroeot  of  llOOZ.  at  a  certain  day,  and  also  for  per- 
forming all  eovenants  in  a  mortgage  deed  of  even  date  wiih  the  bond ;  and  he 
cited  Dcsbordes  ▼.  Honey^  3  Stra.  959.,  where  the  condition  of  the  bond  was 
for  the  payment  of  money  on  such  a  day  heing  the  same  sum  mentioned  in 
certain  indentures  of  such  a  date;  which  latter  words  it  was  contended  by  the 
plaintiflf  in  error  excused  him  from  giving  bail,  because  the  words  of  the  stat 
3  J.  1.  c.  8.  are  bonds  far  payment  of  money  only  ;  and  that  was  a  bond  for 
performance  of  covenants :  but  the  Court  held  that  bail  was  necessary ;  the 
material  part  of  the  condition  being  the  payment  of  the  money ;  and  the  oth* 
er  words  being  only  added  to  shew  that  they  were  only  different  securities  for 
the  same  debt. 

Lord  Ellenboroxtoh,  C.  J.  There  the  bond  was  conditioned  for  payment 
of  money  only ;  but  this  is  for  performing  all  the  covenants  in  the  mortgage 
deed,  amongst  which  there  may  be  many  covenants  besides  that  for  the  pay- 
ment of  the  money. 

Per  Curiamy  Bule  ab8olute(a). 


The  King  t;.  Hubbard. 

10EMt.40S.    Nov.a8»  1808. 

One  10  eutody  hj  attaehment  for  BoopaymeDt  of  money  under  20/.,  found  due  by  an  award 
made  a  mle  or  Court,  la  not  entitled  to  hb  discbarge  nnder  the  lUt  48  Geo.  8.  c.  128, 
that  being  conBned  to  peiiona  in  execution  upon  any  judgminU 

THE  defendant  was  in  custody  upon  an  attachment  for  non-payment  <^  a 
sum  under  20Z.  found  due  by  an  award,  which  had  been  macle  a  rule  of 
Court;  and  Peake  had  obtained  a  rule  for  his  discbarge  bv  virtue  of  the  stat. 
48  Geo.  3.  c.  123.,  and  cited  Bex  v.  Stokes^  Cowp.  1&,  where  one  in  custody 
on  an  attachment  for  non-payment  of  costs  under  the  stat.  5  &  6  W.  &  M.  c. 
11.  3,  was  discharged  under  the  Lord's  Act  32  Geo.  2.  c.  28.  s.  13.,  which 
extended  relief  to  persons  charged  in  execution  for  any  sum  not  exceeding 
lOQ^  This  rule  was  now  resisted  by  Jervis  and  Bampier^  on  the  ground 
that  the  act  in  question  was  worded  differently  from  the  Lord's  Act,  and  was 
confined  to  relieve  prisoners  "  in  execution  upon  any  judgment"  for  any  debt 
or  damages  not  exceeding  20Z.  &c.  And,  on  adverting  to  the  words  of  the 
statute.  The  Court  were  of  opinion  that  it  only  extended  to  persons  in  execu- 
tion on  judgments ;  and  discharged  the  rule. 

(a)  Vide  2  Bnlstr.  54.  and  Garth.  28. 
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Wright,  Clerk,  v.  Smythies,  Glerk. 

10  East,  409.    Jan.  24,1809. 

Where  raeeefldye  reetora  had  been  m  poMearioB  of  land  ibr  abo? e  60  yean  pait;  bat  in  an 
action  for  dilapidatioot  brought  by  tbe'preteot  againit  the  late  rector,  it  appeariog  that  the 
abfolate  seimin  in  fee  of  the  saoae  land  waa  in  certain  deyiaeea,  since  the  stat.  9  G.  2,  e. 
86,  and  that  no  conveyance  was  enrolled  according  to  the  first  section  of  that  act,  nor  any 
disposition  of  it  made  to  tMj  college,  &c.  according  to  the  4th  section;  held  that  no  pre- 
anmption  coald  be  made  of  any  sach  oonveyaoee  enrolled,  (which  if  it  existed  the  party 
might  have  shewn,)  and  eonsei^nently,  that  the  rector  bad  no  title  to  the  land:  as  the  stat- 
ute avoids  all  other  grants,  &c.  m  trust  for  any  charitable  nse  made  otherwise  than  is  there* 
by  directed:  althoagn  m  fact  it  appeared  that  one  of  those  devbees  was  the  then  rector, 
and  that  the  title  to  the  rectory  waa  in  Baliol  ColUge,  Oxford. 

THIS  wa3  an  action  brought  by  the  present  rector  of  St.  Michaefst  Col* 
Chester,  against  his  predecessor,  to  recover  damages  for  dilapidations  of  the 
rectory-house,  and  other  buildings  described.  The  declaration  stated,  as  usual, 
the  seisin  by  the  plaintiff  of  the  rectory  and  premises,  and  that  the  latter  were 
in  a  ruinous  state.  Thef  def<&ndant  let  judgment  go  by  default  as  to  tiie  rectory- 
house,  and  pleaded  pot  .guilty  as  to  the  residue  of  the  grievance  complained 
of.  The  property  in  dispute,  consisting  originally  of  a  dwelling-bou^e,  a  stable, 
slauffbter-house,  and  other  premises,  appeared  at  the  trials  to  have  been  de- 
vised by  one  Carles  Saunders  of  Xkkhester,  by  will  dated  2d  of  August  1754, 
in  the  following  words :  *'  I  give  and  devise  all  that  capital  messuage  or  dwel- 
ling-house, with  the  stable,  slaughter-house,  yards,  garden,  and  other  appurte- 
nances, now  in  the  occupation  of  me  and  S.  2V.  unto  my  friends  6.  Wegge, 
C.  Gra^,  Esq.  and  the  Rev.  6.  Killn/,  all  of  Colchater,  their  heirs  and  assigns 
for  ever :"  having  before  given  an  estate  for  life  in  the  premises  to  his  wife. 
The  tenant  for  li^  and  the  three  devisees  in  fee  were  proved  to  be  dead.  No 
trust  was  declared,  nor  any  thing  else  contained  in  the  will  which  could  af- 
fect these  premises,  nor  any  residuary  devise.  But  it  appeared  that  KU^, 
one  of  the  devisees,  was  rector  of  this  parish,  ana  that  he  and  all 
his  successors,  by  connivance  of  the  trustees,  had  let  the  premises  to  tenants 
for  their  own  benefit.  The  advowson  is  in  Baliol  College,  Oxford.  On  these 
facts,  Macdonald,  C.  B.  was  ipclined  against  the  plaintiff's  right  to  recover 
the  damages  for  the  dilapidation  of  the  buildings  in  dispute;  considering  that 
though  from  the  length  of  time  that  the  successive  rectors  had  been  in  the  re- 
ceipt of  the  rents  of  these  premises,  it  would  have  been  presumed,  had  nothing 
appeared  to  the  contrary,  that  the  property  had  been  acquired  to  the  rectory  by 
some  legal  means ;  yet  as  the  manner  in  which  it  had  originally  been  acquir- 
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ed  was  shewD,  it  appeared  that  the  fee  was  either  in  the  heir  of  the  surviving 
joint-tenant,  or  in  ihe  devisee  or  alienee  of  such  survivor;-  or  in  the  heir  at 
law  or  devisee  of  the  testator,  if  the  devise  were  void  as  heing  made  collusive- 
ly  to  evade  the  statute  of  mortmain.  However,  the  learned  Judge  permitted 
the  inquiry  to  proceed  as  to  the  amount  of  these  dilapiddtions,  and  a  verdict 
was  found  for  the  plaintiff  for  ISQljihe  estimated  amount  of  the  dilapidation 
of  the  rectory-house ;  and  leave  was  given  to  the  plaintiff's  counsel  to  move 
to  add  a  further  sum  of  ,  heing  the  amount  of  the  dilapidation  iu  respecrt 

to  the  premises  in  question,  if  the  Court  should  he  of  opinion  that  he  was  en- 
titled to  recover  for  those. 

Nolan  accordingly  applied  for  a  rule  for  that  purpose  in  last  Michaelmas 
term,  and  stated  the  ob^ction  made  at  the  trial  on  the  part  of  the  defendant, 
as  to  the  premises  ip  dispute ;  that  this  was  a  void  devise  within  the  statutes 
of  mortmain :  to  which  it  was  answered  that  as  the  rectory  belonged  to  BaHol 
College^  it  was  within  the  saving  of  the  4th  section  of  the  stat.  9  Geo.  2,  c. 
36,  which  confirms  dispositions  of  lands,  &(L  in  trust  for  either  of  the  two  uni- 
versities or  the  colleges  thereof;  for  which  the  Attorney- General  v.  Tancredt 
Ambl.  351,  was  cited.  And  it  was  contended,  that  as  the  successive  rectors 
of  the  parish  for  above  50  years  past  had  had  possessioa  of  these  premises,  a 
conveyance,  if  necessary,  woald  be  presumed  from  the  trustees  to  the  use  of 
the  college ;  and  that  the  plaintiff,  the  present  rector,  could  not  be  supposed  to 
be  in  possession  of  the  title  deeds  of  his  patrons,  so  as  to  produce  them  in  evi- 
daaoe.  And  he  referred  to  Grifinr,  Stanhope,  Cro.  Jae.  456,  wheTBJt  was 
said  in  argument,  and  not  denied,  (hat  *'  if  a  person  shew  that  for  200  years 
certain  tand  was  parcel  of  his  glebe,  it  is  not  therefore  of  necessity  that  the 
other  should  produce  a  ciionraiatioa  from  the  patron  and  ordinary ;  for  the  coo- 
tiauance  of  ibe  possecsion  makes  it  intendible  to  he  aceording  to  law  at  ibe 
time  it  was  wiade.*'  So  in  Grimee  v.  Smith,  13  Rep.  4,  Ibough  the  original 
instrument  of  impropriation  of  a  vicarage  anno  22  Ed.  4,  with  condition  that 
it  should  be  endoweo,  was  shewn  by  the  defendant  that  it  never  bad  been  en- 
dowed, and  therefore  the  impropriation  was  void ;  yet  as  during  all  the  time  a 
vicar  had  been  presented,  admitted;  instituted  and  inducted,  as  one  rightfully 
endowed,  it  was  resolved  by  all  the  Cpurt  that  it  should  be  presumed  that  the 
vicarage  in  respect  of  continuance  was  lawfully  endowed. 

GsrroKT  and  Marryat  now  shewed  cause ;  and  referred  shortly  to  the  learn- 
ed Judge's  report,  as  decisive  of  the  question ;  the  de  :ise  being  absolute  upon 
the  face  i^  it,  and  no  proof  of  any  conveyance  enrolled  having  been  made  by 
the  devisees  or  any  of  them  to  the  rector  and  bis  st'ceeSsors,  without  which  no 
title  could  be  derived  to  them  since  the  stat.  9  Geo.  2,  c.  36,  s.  1,  and  which, 
if  it  existed,  the  plaintiff  had  necessarily  the  meaqs  of  shewing.  And  that 
in  the  absence  of  such  proof,  the  title  being  shewn  :;>  be  out  of  the  rectors 
since  the  statute,  no  presumption  could  be  made  in  their  fevourin  express  con- 
tradiction to  the  provisions  of  the  act. 

The  Court  (in  the  absence  of  Lord  EUenhoraugh,  who  was  ill)  were  clear- 
ly of  this  opinion ;  and  Shepherd,  Serjt.,  who  was  to  have  supported  the  rale, 
yielded  to  tnat  opinion,  without  arguing  the  case. 

itule  discharged. 


Spurrier  v.  Vale. 

10  East,  41S.      Ian.  24,  1809. 


In  ^bffor  1  (Mnaky,  ander  the  game  laws,  if  the  defeodant  shew  a  depatation  at  gjiine  keep- 
er of  the  manor  from  ibe  lord,  it  may  be  presumed,  if  nothing  appear  to  the  contrary,  that 
tbe  game  killed  by  him  there  was  for  the  use  of  the  lord  ander  the  stat.  8  G.  1,  e.  11. 

IN  debt  {0t  tbe  penalty  of  61,  given  hy  the  stats.  3  O.  h  c.  11,  and  6  &  9 
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Ann.  for  r^mg  t  gun  and  dog  for  killing  garnet  it  was  jproved  at  the  trials  tha^ 
the  defendant  shot  a  pheasant  on  the  Ist  Ottobfr  1S07,  in  Birchkanger  manor ; 
that  he  acted  as  a  garaner,  and  lived  in  a  house  belonging  to  Mrs.  Hipkuf* 
On  the  part  of  the  defendant  a  tegular  deputation  was  proved  from  NewCoL*" 
UgB  in  Oxfcrd,  dated  S8th  of  MarrA  ISM,  and  under  their  seal,  appointing 
him  their  gamekeeper  for  Birehhanger  manor,  in  the  usual  form,  to  kiU  ^me 
for  their  use.  In  answer  to  which  it  was  objected,  on  the  part  of  the  plamtifi, 
that  the  defendant  was  not,  according  to  the  requisition  of  the  statute,  "Irnly 
and  properly  a  servant  of  the  lord  of  the  manor."  But  the  lid.  Chief  Baron, 
before  whom  the  cause  was jried  in  Essext  overruled  the  objection  ;  consider- 
ing that  if  the  words  "  truly  and  properly  a  servant"  were-  to  be  construed  to 
mean  **  domestic  servant,"  corporations  or  individual  lords  of  manors,  having 
no  domicile  there  to  which  their  gamekeeper  could  be  attached,  would  in  many 
instances  be  deprived  of  the  benefit*  of  appointing  such  persons ;  and  that  the 
bona  fide  appointment  of  the  defendant,  as  gamekeeper  of  a  distant  manor  be- 
longing to  the  college,  satisfied  the  statute.  It  was  next  contended,  that  in 
order  to  protect  the  defendant,  it  was  necessary  that  he  should  take  and  kill 
game  for  the  sole  use  and  immediate  benefit  of  the  lord*  But  supposmg  that 
to  be  necessary,  the  learned  Judge  was  of  opinion  that  a  gamekeeper  regular- 
ly appointed,  proved  simply  to  have  taken  or  killed  game,  was  to  be  presumed 
to  have  so  done  according  to  law,  (especially  in  an  action  on  a  penal  statute,) 
dnttl  the  contrary  were  proved  :  and  there  being  no  evidence  in  this  case,  that 
the  defendant  was  kiHinc:  game  for  the  use  of  any  person  other  than  the  lord 
of  the  manor,  he  advised  Sie  jury  to  find  a  verdict  for  the  defendant ;  which 
they  did  accordine^Iy. 

In  last  Michaelmas  term  it  was  moved  to  set  the  verdict  aside  on  the 
ground  of  a  misdirection  in  law ;  there  being  no  evidence  that  the  defendant 
who  was  admitted  not  to  be  qualified  suojure,  was  either  **  truly  and  properly 
a  servant  of  the  lord,"  or  a  person  immediately  employed  and  appointed  to 
take  and  kill  the  game  for  the  sole  use  or  benefit  of  the  lord.'*  And  the 
case  of  Rogers  v.  Carter,  2  Wils.  387.  390,  was  referred  to ;  where,  tLuMj^a 
it  was  held  that  a  ferd  of  a  memor  might  appoint  an  unqualified  person,  not  a 
menial  servant  of  his,  to  kill  game  ;  yet  it  seemed  to  be  understood  that  the 
deputation  must  be  confined  to  killing  game  for  the  lord's  own  immediate  use  : 
and  though  such  a  person  was  held  to  be  protected  from  having  bis  gun  seiz- 
ed even  off  the  manor ;  yet  it  was  considered  that  be  was  liaUe  to  the  penalty 
of  killing  game  oat  of  the  bounds  of  his  depirtation.  So  here,  it  was  ryeces- 
sary  for  the  defendant  to  shew  that  the  game  was  killed  for  the  Jif»  of  the  col- 
lege by  which  he  was- deputed  ;<  without  which  he  subjected  himself  to  the  pen- 
alty. 

In  this  term  Shepherd^  Serjt.,and  Burraugh  were  to  have  shewn  cause 
against  the  rule ;  and  Garraw  and  Marryat  were  heard  in  support  of  it. 
But 

The  Court  (in  the  absence  of  Lord  EUenhorough,  who  was  ill)  said  that  the 
defendant  having  been  deputed  gamekeeper  by  the  lord  of  the  manor,  it  might 
be  presumed  that  the  game  was  killed  for  the  use  of  the  lord,  if  nothing  ap- 
peared in  evidence  to  the  contrary. 

Rule  discharged 


Bowden  t.  Vaughan, 

10  East,  41S.    J«n.  20,  1809. 

A  represeotatioo  to  the  onderwritera  at  the  time  of  effecting  a  poticv  by  the  owner  of  good^ 
on  board  a  shi^,  as  to  the  time  of  her  sailbg,  being  made  bondflJe  upon  probabfo  etpeebi* 
tJon  does  not  conclnde  htm. 

THIS  was  an  actkin  opon  a  pdicy  of  insunmce  on  goods  at  and  from  Ids* 
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ban  10  London,  Previous  to  the  efiectiog  of  the  inBurance,  a  letter  had  hM 
received  by  the  plaintiflf  from  his  correspondent,  dated  IA^hM^  27th'of  Odaber 
1807,  in  which  the  writer  advises  him,  that  he  had  consigned  to  him  1888 
hides  by  the  Almirante  Ndton^  which  were  to  be  insaxed ;  stating  that  she 
was  a  Portugueie  ship,  and  VHmldsaU  in  a  faw  days.  This  letter  was  not 
shewn  to  the  underwriters  at  the  time  of  subscribing  the  policy :  bat  the  bro- 
ker represented  that  the  shiptoas  to  sail  in  a  few  dayss  and  he  said  upon  his 
examination  at  the  trial  at  GuildhaUt  that  if  it  had  been  represented  that  the 
ship  was  not  to  sail  in  less  than  a  month,  the  insurance  could  not  have  been 
effected;  the  French  army  marching  to  the  attack  of  Portugal  being  then 
daily  expected  at  Lisbon.  There  was  no  doubt,  therefore,  of  the  materiality  of 
the  representation  :  and  in  fact,  the  vessel  did  not  sail  till  the  29th  of  iVoosm- 
bert  and  was  stopped  by  the  enemy  on  the  30th,  before  she  left  the  Tagus. 
Lord  EUenborough,  G.  J.  left  the  case  to  the  jury ;  advising  them  to  consider 
that  the  person  by  whom  the  representation  was  made  was  the  owner  o[  goods, 
who  could  only  speak  of  the  sailing  of  the  vessel  from  probable  expectation; 
and  that  if  such  representation  were  made  bona  Jlde,  it  should  not  conclude 
him.  And  the  jnrVi  being  of  opinion  that  the  representation  had  been  n»ade 
bona  fide  on  probable  expectation,  found  a  verdict  for  the  plaintiff. 

Park  now  moved  for  a  new  trial,  on  the  ground  that  no  such  distinction  ap- 
peared in  any  of  the  cases,  between  a  representation  as  to  the  time  of  sailiog 
made  by  the  owner  of  the  goods,  and  one  made  by  the  ship  owner ;  and  that 
the  effect  of  it  with  respect  to  the  underwriter  was  the  same,  whether  it  pro- 
ceeded from  the  one  or  the  other.     But 

The  Court  were  of  the  same  opinion  with  the  Lord  Chief  Justice  at  the 
trisl,  that  a  representation  as  to  the  time  of  the  ship's  sailing,  made  by  the 
owner  of  goods  on  board,  must,  from  the  nature  of  the  thing,  be  considered 
only  as  a  probable  expectation,  he  having  no  controul  over  the  event.(l) 

Rule  refused.(2) 


Roberston  and  Another  v.  Liddell,  Bart. 

10  Eaft,  416.    Jan.  26,  1809. 

After  verdict  for  the  defendaol,  and  t  new  trial  awarded  upon  a  qoeation  of  law  without  any 
tbiiME  said  aa  to  coato;  and  inatead  of  proceedioc  to  a  aeeond  trial,  tba  partiea  agree  to  ataia 
the  facta  specially  aa  if  io  a  caae  reaerved  at  the  trial;  oo  which  the  poftea  ia  afterwaidt 
delivered  to  tbfr  plaiotifi  ;  ihey  are  entitled  to  the  coata  of  the  firat  trial. 

THE  principle  point  in  this  case  having  been  decided  with  the  plaintiffs  in 
last  Easter  term,  ArUe^  9  vol.  487,  a  question  now  arose  as  to  the  costs ;  on 
which  the  facts  were,  that  the  defendant  had  obtained  a  verdict  at  the  trial, 
and  the  Court  afterwards  granted  a  rule  for  a  new  trial  upon  the  matter  of 
law;  but  instead  of  proceeding  to  trial  a  second  time,  it  was  agreed  to  put 
the  facts  into  the  shape  of  a  special  case  ;  which  was  done  accordingly  :  and 
afler  argument,  the  postea  was  awarded  to  be  delivered  to  the  plaintiffs.  And 
nothing  having  been  said  as  to  costs  in  the  rule  for  the  new  trial,  the  master 
had  taxed  costs  for  the  plaintiff*,  as  if  the  special  case  had  been  originally  re- 
served at  the  first  trial.  On  which  a  rule  nisi  was  obtained  by  HuUock  for  the 
master  to  revive  his  taxation ;  contending  that  in  no  event  could  the  defendant 
who  had  obtained  a  verdict  be  liable  to  the  costs  of  the  first  trial ;  for  the 

(1)  That  the  qaeatioo  how  far  the  circomstancea  concealed  are  material,  may  be  left  to 
the  jory,  aee  LUUedaU  ^  at.  7.  Dixon,  1  New  Rep.  161.  LivingsUm  v.  DelafUld,  1  Johoa. 
622. 

For  a  reference  to  caaea  on  the  general  anbject  of  concealment  aa  affecting  a  policy  of  in- 
anrance,  aee  the  editor*8  note  to  JVUlet  tf  al.  v.  Qlover,  1  New  Rep.  14.  (£av'«edit) 

(2)  [See  AUton  y.  Mechanie$  Mutual  Int.  Co,  4  "Hill.  829.  Curtll  v.  Tkt  Mum.  M. 
kF.Jhu.  Co.  9  Lonia.  16S.    Denniiton  v.  LUlU,  S  Bligh.  202.— W.] 
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plaintiflb  could  not  be  in  a  better  condition  than  if  they  had  succeeded  upon  a 
new  trial ;  in  which  event,  according  to  Mason  v.  Skurray,  B.  R.  T.  20  G.  3. 
Hoilock,  395,  and  Hankey  v.  Smiih,  3  Term  Rep.  507,  they  would  not  have 
been  entitled  to  the  costs  of , the  first  trial. 

Carr  opposed  the  rule.     And 

The  Courts  approved  of  the  master's  taxation ;  saying,  that  the  defendant 
had  no  cause  to  complain  ;  for  being  in  the  wrong,  he  had  only  the  costs  of 
one  trial  to  pay ;  whereas  if  the  cause  had  gone  down  to  trial  a  second  time, 
he  would  have  had  his  own  costs  of  the  first  trial  to  have  paid,  and  all  the 
nosts  of  the  second  trial,  which  would  have  been  decided  against  him.  That 
if  he  had  conceded  any  favour  to  the  plaintifis  in  agreeing  to  the  special  case, 
instead  of  going  to  trial  the  second  time,  he  should  have  made  his  bargain 
with  them  about  the  costs  at  the  time  of  such  agreement. 

Rule  discharged. 


Thomason^  jointly  with  Hipgip,  Pearson,  and  Hodges,  As- 
signees, under  separate  Commissions,  of  Underbill  and 
Guest,  Bankrupts,  v.  Frere  and  Others. 

10  East,  418.    Jan.  25,  1809. 

Two  «f  three  partners,  affecting,  but  withont  anthority,  to  bind  the  firm  by  deed,  aasiffned  a 
debt  dne  to  them  from  a  correspondent  abroad,  withoot  his  privity,  to  a  creditor  at  liome, 
and  aflerwards  bv  direction  of  such  correspondent,  drew  a  bill  of  exchange  in  the  name  of 
the  firm  npon  his  agent  here,  which  was  accepted,  payable  to  their  own  order  for  the 
amount  6f  the  debt ;  and  then  the  two  partners,  having  in  the  mean  time  committed  acts 
of  bankruptcy,  indorsed  snch  bill  to  the  creditor  of  the  firm  in  part  satisfactbn  of  his  debt; 
and  afterwards  eeparate  commissions  were  sned  oat  against  the  two  partners  who  were  de- 
clared bankrupts,  and  their  effects  assyned  ;  the  other  partner  being  all  the  time  abroad. 
Held,  1st,  that  by  such  indorsement  of  the  bill  by  the  two,  after  acu  of  bankruptcy  com- 
mitted by  them,  though  t>efore  the  commiasbna  issued,  nothing  passed  to  the  creditor ;  for 
the  bankrupt  partners  had  by  relation  ceased  at  the  time  of  snch  indorsement  to  have  any 
contronl  over  the  joint  stock  as  partners,  and  therefore  could  not  bind  either  the  property 
of  their  assignees  or  of  their  solvent  partner.  2dly,  That  the  solvent  partner  might  join 
with  the  assignees  of  the  other  two  ra  maintaining  an  action  for  money  had  and  received 
to  recover  back  from  the  creditor  the  amount  of  the  bill  received  by  him  fro'ti  the  accept- 
or. 8dly,  Hiat  such  creditor  could  not  set  off  a  greater  demand  which  he  had  upon  the 
joint  firm,  though  represented  by  the  different  plamtifiik 

THOMASON,  TJnderMU,  and  Guest  were  partners  in  trade  at  Birming- 
ham ;  to  whom  the  defendants,  bankers  at  the  same  place,  advanced  money 
from  time  to  time.  On  the  Ist  of  June  1807,  the  balance  due  to  the  defend- 
ants was  1800Z.,  which  was  afterwards  increased  ;  and  Thomason^  being  then 
resident  at  Copenhagen^  where  he  has  ever  since  continued,  the  defendants 
applied  for.  security  to  Underhill  and  Gttest ;  who  thereupon  by  deed  of  that 
date,  executed  by  them  only,  and  without  any  authority  from  Thomasony  but 

Surporting  to  bind  him  also,  assigned  to  the  defendants  certain  scheduled  debts 
ue  to  the  firm  of  Thomasony  Underhill  and  Gv£St^  and  amongst  others  a  debt 
for  1460Z.  (the  sum  now  in  dispute)  from  Gamble  and  Co.  in  America.  On 
the  3d  of  October^  1807,  Underhill  and  Guest  received  a  lettter  of  advice  ad- 
dressed to  their  firm  from  Gamble  and  Co.  (who  were  ignorant  of  this  assign- 
ment) desiring  them  to  draw  a  bill  on  Gamble  and  Co.'s  aeents  Dunlop  and 
C«.  in  London  for  the  amount  of  their  debt  of  1450/. ;  which  bill  was  accord- 
ingly drawn  at  two  months,  and  was  accepted  by  Dunlop  and  Co.  on  the  8th 
of  uctober,  and  returned  to  Underhill  ana  Cruest  at  Birmingham  ;  and  on  the 
11th,  Guests  with  the  assent  of  UnderhiUy  indorsed  and  delivered  it  over  to 
the  defendants,  who  had  applied  for  it,  and  they  received  payment  of  it  on  the 
6th  of  December.  On  the  7th  of  October  1807,  Underhill  snA  Guest  commit* 
ted  acts  of  bankruptcy ;  on  the  19th»  separate  commissions  of  bankrupt  were 
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taken  out  ap[ainst  them ;  sad  on  the  S6th,  thej  were  declared  bankrupts,  and 
the  plaintiflS  {Hipgip,  Pearson^  and  Hodfes)  Were  chosen  their  respectiire  as- 
signees. And  those  assignees  joined  with  Tkomtaim^  the  remaining  aolveat 
partner,  to  bring  this  action  for  money  had  and  received,  in  order  to  recover 
back  the  said  sum  of  1450/.  so  paid  to  the  defendante  by  UnderhUl  and  Chtest 
after  their  bankruptcy,  by  virtue  of  the  deed  of  assignment  ezecated  befoce  by 
those  two  partners  for  themselves  and  their  absent  partner  Thomasan,  And 
it  further  appeared,  that  at  the  time  of  the  bankruptcy,  and  at  the  trial  of  this 
cause,  the  partnership  firm  of  Thomason,  Underhill,  and  (hint  was  indebted 
to  the  defendants  in  a  larger  amount  than  1450/.  for  which  this  action  was 
brought.  Under  these  cm:umstances,  Grose,  J.,  before  whom  the  cause  was 
tried  at  Wartnck^  principally  on  the  consideration  that  the  partnership  firm 
of  Thonuuon,  Underhul,  and  Guest,  whose  interests  were  represented  by  the 
respective  plaintifis,  was  indebted  to  the  defendants  in  a  larger  sum  than  that 
sought  to  be  recovered,  nonsuited  the  plaintiffs.  Whereupon  a  rule  nisi  was 
obtained  in  the  last  term  for  setting  aside  the  nonsuit,  and  for  a  new  trial. 

It  was  now  agreed  «n  all  hands,  that  Untkrhill  and  Gtcest  had  no  authority 
to  bind  their  abseat  partner  Thomason  by  deed  ;(1)  and  that  the  bill  having 
been  indorsed  and  delivered  to  the  defendants  by  the  bankrupt  partners,  after 
acts  of  bankruptcy  committed  by  them,  would  not  bind  their  assigQeea,  whose 
title  would  relate  back,  so  as  td  affect  the  shares  of  the  two  bankrupts.  The 
remaining  questions  were  then  resolved  Into  these  :  first,  whether  the  pay- 
ment of  a  partaersbip  debt  made  by  the  two  partners  after  acts  ef  bankvuptcj 
committed  by  them,  ^-ut  before  any  commission  is^iied  thereon*  woukl  bind  the 
solvent  partner  abroad  i  and  if  not,  Sdlv,  whether  this  action  brought  in  the 
joint  names  of  the  solvent  partner  and  the  a^isignees  of  the  others  to  recover 
the  whole  could  be  maintained,  when,  as  against  Thmoion  at  least,  the  de- 
fendants were  entitled  to  retain  this  money  ;  and  when  the  firm  of  Thomason^ 
TJnderhtU  and  Guest,  which  still  (itwa?  said)  remained  solvent,  and  was  rep- 
resented by  the  several  plaintifis  ip  this  action,  was  now  indebted  to  the  de- 
fendants in  more  money  than  was  sought  to  be  recovered  from  them. 

Clarke  and  Header  now  opposed  the  rule.  As  to  the  first  point;  a  societaci  of 
tr  '  '  ntcy,  committed  by  one  or  more  of  several  partners,  however  it  may  by  re- 
lation devest  the  bankrupts  of  their  property,  as  between  them  and  their  partic- 
ular creditors,  whose  interests  aIon^  are  regarded  by  the  bankrupt  laws, 
cannot  operate  as  a  dissolution  of  the  partnership  with  respect  to  third 
persons  dealing  with  the  whole  firm  as  solvent,  until  the  public  declaration  of 
the  bakruptcy  by  the  commissioners,  and  their  assignment  of  the  estate  and 
effects  of  the  bankrupt  partners.  Iq  Smith  v.  Stokes,  1  East,  363,  Lord  Ken" 
yon  said,  it  was  not  ihe  act  of  bankruptcy  alone  (by  one  of  two  partners)  that 
dissolved  the  joint  tenancy,  but  the  act  of  bankruptcy  followed  up  by  the  com- 
mission and  assignment.  And  therefore  the  indorsement  and  delivery  of  the 
bill  in  question,  part  of  the  partnership  fund,  made  to  the  defendants  by  GuBst 
and  Underhill,  oefore  such  declaration  and  assignment,  though  afler  acts  of 
bankruptcy  committed  by  them,  bound  Thomason  their  solvent  partner ;  they 
appearing  at  that  time  in  the  eyes  of  the  world  as  his  partners,  and  as  acting 
with  his  authority,  and  the  creditors  who  dealt  with  them  as  partners  having 
no  notice  of  any  thing  done  to  dissolve  the  partnership.  It  is  clear,  that  after 
the  acts  of  bankruptcy  committed  by  the  two,  they  would  have  been  the 
agents  of  the  other  for  the  purpose  of^  receiving  payment  of  a  debt  due  to  the 
partnership;  and  bv  the  same  rule  they  must  be  taken  as  his  accredited 
agents  to  pay  out  of  his  funds  that  which  was  justly  due  from  him  to  the  de- 

(1)  Vide  HarrUon  v.  JacJnon  if  ol,l  Term  Rep.  207.  Gerrard  v.  Baue  tf  ul.  1  Dsll. 
119.  Anonymaut,  Tkyl.  118.  SkdUm  v.  PoUodc  ^  al.  \  Heo.  &  Manf.  428.  ClmetU 
Y.  Bnuk^  8  Johns.  Ca.  180.  Qrun  $f  «/.  v.  BtaU^  2  Cainee,  254.,  where  thii  doelrioA  was 
recogaized.  It  f»M  alee  diitiactly  admitted  by  KtnU  Ch,  J.  in  Pi«r«enf.v.  Booker^  8 
Johns.  70. 
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fendants.  9dly,  If  this  were  a  good  payment  with  respect  to  one  bf  the  • 
plaintifls,  they  cannot  reeorer  in  a  joint  action,  in  which  they  must  estahlish 
the  right  of  all  to  recover  the  ^hole  of  that  which  is  owing  to  alL  A  joint 
action  cannot  be  maintained  by  these  parties  without  affirming  and  shewing 
that  it  is  a  partnership  demand ;  and  then  it  must  be  admitted,  that  as  against 
the  partnership  the  defendants  have  a  greater  demand.  The  joint  property 
of  the  partners  is  liable  in  the  first  instance  to  their  joint  debts,  and  the  as- 
signees of  the  bankrupts  under  separate  commissions  have  no  claim  but  to 
their  shares  of  the  surplus.  The  firm  of  the  three  partners  being  in  legal 
contemplation  still  solvent,  (no  commission  having  issued  against  Thomason) 
he  has  a  right  to  have  the  partnership  effects  applied  in  the  first  instance  to 
the  discharge  of  the  partnership  joint  debts ;  but  at  any  rate,  he  cannot  join 
in  any  action  to  recover  back  his  own  share  which  he  was  compellable  to  pay 
at  the  time.  In  Smith  r.  Stokes^  1  East,  363,  joint  effects  of  two  partners 
had  come  to  the  defendant's  hands  after  an  act  of  bankruptcy  committed  by 
one  of  them ;  and  it  was  held,  that  trover  would  not  lie  by  the  assignees  of 
the  bankrupt  against  the  defendant  who  claimed  under  the  solvent  partner. 
The  same  point  was  ruled  in  Smith  v.  Oriell,  lb.  363,  where  the  joint  prop- 
erty, was  delivered  to  the  creditor  by  the  solvent  partner  in  payment  of  a 
joint  debt:  And  in  Smith  v.  Goddard,  3  Bos.  &  Pull.  465,  the  Court  de* 
termined  that  the  assignees  of  bankrupt  partners,  under  a  joint  commission, 
eould  not  recover,  in  an  action  for  money  had  and  received,  money  which 
had  been  paid  by  a  clerk  in  the  house  to  a  joint  creditor  after  the  rankrupt- 
cy  pf  one,  and  before  the  bankruptcy  of  the  other  partner.  Then,  if  the  pay- 
ment would  have  been  good  as  to  the  share  of  the  partner  who  was  solvent 
at  the  time,  though  he  had  afterwards  become  bankrupt,  a  fortiori  if  he  con-' 
tinue  solvent,  it  must  bo  binding  upon  him.  But  further,  the  deed  of  assiffn- 
ment,  though  void  against  Thomason^  would  be  binding  in  equity  upon  U7t- 
derhUl  and  Gtiest,  who  executed  it  before  their  bankruptcy  ;  •and  the^eforei 
considering  the  bill  as  indorsed  afterwards  by  virtue  of  the  prior  assignmeift, 
the  a^ighees  of  the  bankrupts  standing  in  their'  place  cannot  maintain  this 
equitable  action  to  recover  back  even  their  two  thirds. 

VoHghan,  Serjt.,  Rough,  Serjt.,  Moricey  and  Abbott^  in  support  of  the  rule, 
opon  the  first  point,  argued,  that  the  partnership  was  dissolved  by  the  acts  of 
bankruptcy  committed  by  two  of  the  partnto,  followed  up  by  the  subsequent 
commissions  and  assignments,  as  from  the  time  of  such  acts  of  bankruptcy, 
by  neceesary  operation  of  law  vesting  the  property  of  the  bankrupt  partners 
in  the  assignees  by  relation  back.  And  if  Uie  partnership  were  dissolved  at 
that  period,  then  no  act  done  by  Underhill  and  Guest  could  bind  Thomamm : 
bat  the  indorsement  and  delivery  of  the  bill  to  the  defendants,  made  by  the 
two  partners  after  their  bankruptcv,  was  the  same  as  if  done  by  mere  stran- 
gers, both  as  against  Thomason  who  was  never  bound  at  all  by  the  deed,  and 
as  against  their  assignees  who  had  acquired  a  legal  right  to  the  debt  due 
from  (ramble  and  Go.  before  the  acceptance  and  delivery  over  of  their  bill  to 
the  bankrupts,  and  consequently  before  the  indorsement  of  it  to  the  defend- 
ants. GamUe  and  Go.  were  no  parties  to  the  assignment  of  their  debt  to  the 
defendants  by  the  two  partners  before  their  bankruptcy,  and  were  Aot  there- 
fore bound  even  in  equity  by  that  assi^ment ;  nor  could  Underhill  ^Eind 
Guest  after  their  bankruptcy,  diminish  their  own  funds,  except  by  such  pay- 
ments in  the  ordinary  course  of  trade  as  are  protected  by  the  stat.  19  Geo.  2. 
c.  32,  within  which  this  cannot  be  ranged.  All  the  cases  cited,  to  which 
may  be  added  Fox  v.  Hanbury,  Cowp.  445,  were  dispositions  of  the  joint 
effects  made  by  a  solvent  partner.  If  a  trader  cannot  dispose  of  his  estate  af- 
ter an  act  of  bankruptcy,  as  against  his  oWn  assignees  under  a  subsequent 
commission,  because  he  was  thereby  devested  of  all  property  therein  at  the 
time  by  relation  ;  the  same  reason  must  preclude  him  from  disposing  of  the 
property  of  those  who  were  in  partnership  with  him,  of  which  he  must  be 

Vol,  V.  57 


450  CASES  IN  HILARY  TERM 

equally  devested.  12  Mod.  446.  Then,  2dly,  As  to  the  form  of  the  ac- 
tion ;  if  Thomasofi  were  not  bound  by  the  deed  executed  by  his  partners  with* 
out  his  authority  before  the  bankruptcy,  nor  by  their  indorseineut  and  deliv- 
ery  of  the  bill  after  their  bankruptcy  to  the  deYendants ;  and  if  the  operation 
of  the  bankrupt  laws  be  to  clothe  the  assignees  of  the  bankrupts  with  all  their 
rights  as  from  the  time  of  the  act  of  bankruptcy ;  the  money  which  was 
due  to  the  partnership  must  necessarily  be  considered  as  having  been  re- 
ceived by  the  defendants  to  the  use  of  the  solvent  partner  and  the  as- 
signees of  the  other  two,  and  consequently  they  may  join  in  suing  for 
it.  In  what  proportion  the  money,  when  received,-  is  to  be  divided, 
or .  how  it  is  to  be  applied,  can  form  no>  questions  at  law.  It  will 
certainly  be  applicable  in  th^  first  instance,  to  the  payment  of  the  joint 
creditors,  and  Thomason  will  not  be  entitled  to  any  part  of  it  unless 
there  be  a  surplus  after  those  debts  are  are  satisfied.  The  statutes  of  set* 
off  do  not  apply  to  a  case  of  this  kind,  where  a  payment  has  been  ipade  by 
bankrupts  after  an  act  of  bankruptcy  ;  and  if  the  defendants  be  not  entitled  to 
set  ofi*  against  all  the  plaintifis,  they  cannot  set  ofi*  against  any.  In  Dkkson 
V.  Evans,  6  Term  Rep.  67,  the  defendant,  in  an  action  by  the  assignees  of  a 
bankrupt  for  a  debt  due  to  the  bankrupt's  estate,  was  not  allowed  to  set  off 
cash  notes  issued  by  the  bankrupt  payable  to.  bearer,  bearing  date  before  the 
bankruptcy,  without  shewing  that  they  came  to  his  bands  before  that  event ; 
for  afterwards  the  bankrupt  could  not  bind  his  estate  :  by  the  same  rule  he 
cannot  pass  any  property  in  a  bill  by  indorsement  after  an  act  of  bankruptcy. 
In  RidmU  v.  Brougn,  Gowp..  133,  it  was  held,  that  a  debt  due  from  a  bankrupt 
^before  his  bankrpotcy  could  not  be  set  ofi*  against  a  demand  accruing  in  the 
'tiofe  of  the  assignees:  such  as  the  receipt  of  money  upon  the  bill  indorsed  to 
the  defendants  after  the  bankruptcy  (a); 

Grose,  J,{b),  It  struck  me  at  the  trial,  that  the  defendants,  to  whom  the 
^m  of  Thomason,  UnderhiU,  and  Gftest,  represented  by  the  several  plaintiffs 
in  this  action,  was  indebted  in  more  money  upon  the  balance  of  accounts  than 
was  sought  to  be  recovered  against  them' in  this  action,  had  a  right  to  set  off 
their  demand  ;  but  from  the  arguments  which  have  been  adduced  I  now  think, 
that  if  the  contrary  be  not  established,  it  is  at  least  rendered  so  doubtful  that 
there  ought  to  be  a  new  trial  in  order  to  have  the  case  more  fully  heard,  and 
the  questions,  which  are  of  consequence,  more  distinctly  brought  before  the 
Court,  either  upon  a  special  verdict,  or  a  case  reserved. 

Le  Blanc,  J.  I  agree  that  the  cause  should  go  to  a  new  trial.  It  requires 
further  time  and  attention  to  separate  the  facts  and  the  law  :  and  if  the  de- 
fendants be  so  advised,  they  may  apply  for  a  {special  verdict.  As  to  the  form 
of  the  action  I  have  nO'doubt:(l)  two  out  of  thr^e  partners  commit  separate 
acts  of  bankruptcy,  and  from  that  time  the  partnership  property  is  by  operation 
of  law  vested  in  the  assignees  of  UnderhUh  and  in  (he  assignees  of  Guests 
and  in  Thomason  the  other  partner.  After  the  acts  of  i)ankruptcy  committed 
^  UnderhUl  and  Guest,  followed  up  as  they  were  by  commipsioiis  and  assign^ 
nenfs,  th^y  ceased  to  have  any  control  or  disposition  over  the  join^-^property. ; 
>nd  therefore  their  indorsement  of  the  bill  to  the  defendants,  after  such  arts 
of  bankruptcy,  was  made  by  persons  having  no  authority  to  dispose  in  that 
ipanner  of  the  partnership  furid  or  property ;  and  the  present  plaintiffs,  in 
whom  by  operation  of  law  the  whole  property  was  vested  from  that  time,  are 
entitled  to  recover  back  the  money  received  on  the  bill  as  money  received  to 
the  use  of  Thomason,  and  of  the  respective  assignees.  And  then  the  question 
. — i» , : . . . 

(a)  Vide  Mdrsh  v.  ChamUr;  2  Stra.  1234. 

\b)  Lord  ElUnboreugh,  C  J.  wns  indinpo^ed,  .and  absent. 

(1)  Wde^Eckhardt  &  al.  v,  WiUon,  8  Term  Rep.  142.  1  Chiuy,  Plead.  15.  As  to 
tbe  qoostion,  Whether  the  aasiffnees  ofa  foreign  benkrnpt  can  join  with  a  solvent  partner  here, 
or  with  his  assignees,  if  a  bankrapt,  aee  Bird,  Savage  if  Bird  v.  PUrponi,  1  Johns.  IIS. 
Bird  4r  al.  v.  CariUU,  2  Johns.  842. 
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18,  Whether  the  defendants  can  set  ofi*  a  deroand  which  they  have  npon  the 
three  partners  to  a  greater  amount,  against  the  claim  for  this  money  which 
was  received  hy  the  defendants,  not  to  the  use  of  those  partners^  but  to  the 
use  of  Thomason  and  of  the  several v  assignees  of  TJnderhiR  and  Gnul  f  It 
appears  to  me  at  present,  that  they  cannot  set  it  off;  but  the  case  should  go 
to  another  trial  in  order  to  ha^e  it  more  solemnly  considered. 

Batlet,  J.  I  am  of  the  same  opinion.  The  defendants  claim  to  retain 
this  money  under  an  indorsement,  by  Guest  after  his  bankruptcy,  of  this  bill 
which  was  drawn  before  by  the  firm  on  the  correspondents  of  Gam^^  and  Go. 
for  a  partnership  debt.  And  I  take  it  now  to  be  cleaf,  that  where  one  of 
several  partners  commits  an  act  of  bankruptcy,  which  is  followed  up  bv  a . 
commission  and  assignment,  he  has  no  longer  any  property  in  the  partnership 
efi^ts,  but  the  property  is,  from  the  time  of  such  act  of  bankruptcy,  in  his 
assignees  by  relstion,  and  in  the' solvent  partners.  The  case  of  Hague  and 
Others^  Auignees  of  Anne  and  haac  Scott  v.  Rolleston^  4  Burr.  2174,  is  an 
express  authority  upon  this  point.  •  There  one  of  two  partners,  afier  an  act  of 
bankruptcy  committed  by  him,  sent  to  a  joint  creditor  a  bill  of  parcels  of 
goods  which  he  had  just  before,  unknown  to  the  creditor,  deposited  in  a  ware- 
house in  his  name,  and  who  immediately  after  the  act  of  bankruptcy  took 
possession  of  and  sold  the  goods  in  part  payment  of  his  demand  :  and  the 
other  solvent  partner  having  afterwards  become  banlctupt,  the  assignees  under 
a  joint  commission  against  both  brought  their  action  ojf  trover  against  the 
creditor,  and  recovered  the  whole  value  of  the  goodsj  on,  the  ground  that 
when  they  were  delivered  by  the  jointi  trader  who  had  committed  the  first  act 
of  bankruptcy,  he  was  no  longer  to  be  considered  as  a  partner  so  as  to  bind 
by  his  act  the  property  of  the  other.  So  here,  at  the  time  of  the  indorsement 
of  the  bill  Underhill  and  Gnest  had  no  control  over  the  partnership  efifecbi ; 
and  the  defendants  could  not  acquire  the  property  in.  the  bill  from  those  who 
had  nocontrool  over  it.  That  begets  the  second  question.  Whether  if  persona 
wrongfully  get  possession  of  the  property  of  others,  they  can,  when  sued  for 
it,  set  off  a  prior  demand  upon  the  same  parties  in  right  of  whom  the  action 
is  brought?  That  must  be  determined  by  reference  to  the  statutes  of  set-ofl : 
but  those  oxAf  apply  to  cases  where  there  are  mutual  debts  and  credits.  Now« 
the  defendants  never  could  have  sued  Thomason  and  the  assignees  of  Under* 
hill  and  Guest  for  this  debt ;  for  their  demand  was  against  the  partnership 
firm  of  Thomavm,  Underhill,  and  Gtiest.  The  case  therefore  is  not  within 
the  words,  nor  is  it  within  th.e  spirit  of  the  acts. 

Rule  absolute. 


Doe,  on  the  several  Demises  of  Elizabeth  Anne  Cox,  and 

J.  Kay,  V.  Day. 

10  East,  427.    Jao.  24,1809. 

Uoder  a  power  to  demiie  for  21  yean  in  poneaiion,  and  not  id  rertriion,  a  lease  dated  in 
fact  on  the  nth  <f  February  1802,  habindum  from  the  25th  of  March  ntxt  cnttttng  the 
date  tliereof^ie  good  if  not  exeeoted  and  delivered  till  after  the  26th  of  March^  for  it  lA<ii 
takea  effect  as  a  lease  in  poestesion  with  reference  back  to  the  date  actaally  expressed. 

THIS  was  an  ejectment,  tried  before  Lawrence,  J.  at  Gloucester,  to  recover 
certain  freehold  and  leasehold  lands  in  the  parishes  of  Rodmarton  and  iSv^ 
perion,  which  the  defendant  claimed  under  a  lease  made  by  Charles  Wesley 
Cox,  deceased,  the  father  of  E.  A.  Cox,  who  was  entitled  to  recover  the  free- 
hold, and  jra^,her  trustee,  the  leasehold,  if  the  lease  made  by  her  father  were 
not  good. 

By  indentures  of  lease  and  release  of  the  8th  and  9th  of  July  1790,  in 
pursuance  of  an  agreement  made  previous  to  the  marriage  of  C  W.  Cox  and 
Anne  his  wife,  the  freehold  premises  were  limited  to  ChtrUs  Cox;  the  father, 
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for  life,  remaioder  to  C.  W.  Cocr,  the  son*  for  life,  remaioder  to  his  first  and 
other  sons  in  tail,  remainder  to  bis  daughters  in  tail ;  with  a  power  for  the 
tenants  for  life  to  demise  the  premises  for  any  lerm  not  exceeding  21  years  in. 
possession,  and  not  in  reversion,  or  by  way  of  future  use.  And  the  leasehold, 
which  was  held  under  one  of  the  prebendaries  of  Salitbury^  was  conveyed  to 
trustees,  on  trust  to  permit  the  tenants  C^r  lives  to  receive  the  rents,  and  al 
their  request  to  make  underleases  of  the  premises  in  like  manner.  Charles 
Cox  being  dead  a  lease  was  drawn,  dated  the  11  th  of  February  1802,  purport- 
ing to  be  a  demise  from  C  W.  Cox  to  the  defendant  of  the  freehold  and  lease* 
hold  in  question,  habendum  Jrom  the  25th  of  March  next  enndng  the  date 
hereof  for  21  years,  ai  the  yearly  rent  of  800/. :  but  in  consequence  of  some 
diflerence  between  C.  W.  Cox  and  the  defendant,  the  lease  was  not  executed 
by  a  W.  Cox  till  the  27th  of  April  1802.  Whereupon  the  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintififfor  the  whole.of  the  premises, 
with  liberty  for  the  defendant  to  move  the  Court  to  confine  the  execution  to 
the  leasehold  premises  in  case  they  should  be  of  opinion  that  the  lease,  as  to 
the  freehold,  did  not  take  efiect  in  reversion,  or  by  way  of  future  use ;  think- 
ing that,  as  to  the  leasehold,  the  defendq^nC  had  no  right  at  law,  inasmuch  as 
at  the  time  of  making  the  demise  the  le§^  estate  was  not  in  C.  W,  Cox^  but 
in  his  trustees.  .  '  ' 

AMott  accordingly  moved  in  last  Michaelmas  term  to  have  the  verdict  for 
the  plaintiff  entered  for  the  premises  included  in  the  prebendal  lease  only ;  on 
the  ground  that  the  lease  of  the  freehold  only  took  effect  from  the  execution 
and  delivery  of  the  deed ;  which  being  after  the  25(h  of  March  1802,  to  which 
the  habendum  referred,  the  demise  would  operate  from  a  day  then  past,  and 
not  in  reversion  or  by  way  of  future  use :  and  that  the  words  of  the  haben^ 
dupn,  "  from  the  25ih  of  March  next  ensuing  the  date  hereof  would  refer  to 
the  actual  date  before  mentioned,  namely,  the  \lth  of  February  1802,  and  not 
to  the  day  of  the  delivery.  The  inrolment  of  a  bargain  and  sale  under  the 
Stat.  27  H.  8.  c.  16.  within  six  months  is  reckoned  from  the  date,  and  not  from 
the  delivery  of  the  deed.  Shep.  Touch.  221.  And  though,  says  Lord  Coiee^ 
2  Inst.  674,  where  the  indenture  has  a  date,  and  is  delivered  after,  it  shall 
take  effect  to  pass'  from  the  bargainer  from  the  delivery ;  for  then  it  became 
his  deed ;  and  not  from  the  date  ;  yet  the  deed  roust  be  inrolied  within  six 
months  after  the  date.  And  in  Bu^  v.  Fincher,  2  Bulstr.  306,  he  said  that 
if  the  lease  (which  was  of  a  freehold  habendum  from  the  day  of  the  date)  had 
been  delivered  after  the  first  day,  it  would  clearly  have  been  good.  Then  in 
Clayton's  case,  5  Rep.  1,  the  distinction  was  taken  between  a  demise  front 
henceforth^  which  refers  to  the  delivery  of  the  indenture,  and  from  the  daie^ 
or  day  of  the  date,  which  shall  be  taken  to  be  the  actual  date.  And  Hedley 
V.  Joans,  Dy.  307.  a.,  makes  the  same  distinction  between  a  release  of  all  de- 
mands uniii  the  making  of  the  release,  and  until  the  date  thereof. 

WilliamSf  Serjt.,  Puller,  and  Hall,  now  opposed  the  rule.  This  is  a  lease 
under  a  power  to  demise  in  possession,  and  not  in  reversion  ;  which  is  to  be 
construed  strictly ;  and  here  the  lease  upon  the  face  of  it  purports  to  grant  a 
future  interest.  It  is  no  answer  to  say,  that  the  de^d  not  having  been  execut- 
ed till  after  the  25th  of  March  1802,  it  did  not  take  effect  before ;  for  if  the 
day  of  the  delivery  be  considered  in  law  as  the  true  date,  the  lease  would  still 
be  reversionary,  as  the  habendum  from  the  25th  of  March  next  ensuing  the 
date  would  then  refer  to  the  25th  of  March  1S03.  {he  Blanc,  J.  That  is  as- 
suming that  the  day  of  ^be  date  and  the  day  of  the  execution  of  the  lease 
mean  the  same  thing.]  It  does  not  say  from  the  day  of  the  date,  but  from  the 
date*  The  date  of  the  deed  is  quite  immaterial ;  it  takes  itff  effect  only  from 
the  delivery.  In  Pugh  v.  The  Duke  of  Leeds,  Cowp.  720,  Lord  Mansfield 
said,  that  the  date  of  a  deed  means  the  day  of  its  delivery.  So  in  GoddariTs 
case,  2  Rep.  5.  And  if  the  date  be  to  be  reckoned  from  the  delivery  for  one 
purpose,  it  cannot  be  reckoned  from  a  different  time  for  another  purpose.    The 
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attthorities  cited  by  the  plaintiff's  coansel  went  opoo  the  construction  of  the 
particular  worjs  of  the  statute  of  inrolments* 

Dauncey  and  Abbottt  contra,  were  stopped. 

Gross,  J.(a)  We  most  construe  the  words  of  the  instrument,  if  poesiUe^ 
tUrei  magis  vaUai  quam  jfereat^  acc6rding  to  the  rule  of  conttmation  laid 
down  in  Pugh  r.  The  Duke  of  Leeds.  Therefore,  though  the  lease  took  ef- 
feet  to  pass  the  interest  only  from  the  delivery,  which  was  not  till  after  the 
25th  or  March  next  ensiling  the  date,  yet  the -period  of  its  commencement 
will  then  have  reference  back  to  the  actual  date :  which  will  cure  erery  oh* 
jection. 

Le  Blanc,  J.  This  is  a  technical  objection,  in  order  to  give  efiect  to  which 
we  must  insert  in  the.  instrument  a  constructive  date,  which  will  avoid  it,  in 
the  place  of  «n  express  date  of  the  25th  of  March  1902,  the  retaining  of 
which  will  make  it  good  with  reference  to  the  tiroci  of  the  actual  execution 
of  the*  lease  on  the  27th  of  April  in  the  same  year :  but  to  >put  such  a  con«* 
struction  upon  it  would  be  contrary  to  all  the  authorities. 

Batley,  J.  agreed ;  and  added,  that  what  was  said  by  Lord  Man^fiM  in 
Pugh  V.  The  Duke  ef  Leeds  was  with  reference  to  a  case  where  the  deed  waa 
delivered  on  the  day  of  the  date. 

Rule  absolnte.  . 


Knill  V.  Williams. 

10  EiM,  4S1.    Jmo.  M,  1800. 


A  jpromiMorj  nots  for  100/.  payablo  to  the  plaint  ifT  or  ordor,  and  origiiiatlj  ospre«od  to  bo 
for  value  received  generally,  being  altoreJ  tbo  neit  day  opoo  the  soggoftiOD  of  oiio  of  tbo 
portioi  bj  tbo  additioo  of  tbo  worda  for  the  good  w%li<^  the  leau  and  trade  of  Mr.  F. 
K.  deeeeaedt  roqoiroa  a  now  afamp;  aoch  worda  being  matorial,  and  not  baviog  boon  origW 
■ailjT  intoodod  to  bo  inaortod,  and  omktod  by  oiiatako. 

THE  plaintiff  declared  on  a  promissory  note,  dated  Hereford  1st  April 
1807,  by  which  nine  months  after  date  the  defendant  promised  to  pay  to  the 
plaintiff,  'or  order,  lOOZ.  for  value  received  for  the  good  will  of  the  lease 
and  trade  of  Mr.  F.  Knill  deceased;  and  also  on  the  common  counts.  At  the 
trial  before  Le  Blanc,  J.  at  Hereford^  a  stamped  tiote  was  offered  in  evidence, 
corresponding  in  its  terms  with  the  note  in  the  form  declared  on  r  but  it  ap-^ 
peared  on  the  examination  of  the  subscrjbiog  witness  to  the  note,  that  the 
words  in  italics  were  added  by  consent  of  both  parties  the  day  after  the  note, 
the  body  of  which  was  drawn  by  the  witness,  had  been  signed  a^nd  delivered 
by  the  defendant  to  the  plaintili,  without  a  new  stamp  ;  and  that  the  witness 
who  had  drawn  the  note  the  day  before  in  the  presence  and  under  the  direc- 
tion of  both  parties,  was  not  instructed  to  insert  those  words  at  the  time.  Nor 
was  there  any  evidence  in  the  cause,  from  whence,  (as  the  learned  Judge  ob- 
served when  the  matter  was  moved  in  this  court,)  it  could  have  been  left  to 
the  jury  to  collect,  that  it  was  the  intention  of  the  parties,  at  the  same  time 
when  the  note  was  drawn,  to  have  those  words  inserted:  he  therefore  rejected 
the  evidence  ;  but  allowed  the  plaintiff  to  go  on  with  his  case  to  see  whether 
he  could  support  his  claim  independent  of  the  note  t  but  he  could  not.  And 
the  defendant  was  also  allowed  to  try  whether  he  could  impeach  the  consider* 
ation  of  the  note  :  but  he  failed  in  that.  So  that  the  question  was  at  last  re- 
duced to  the  validity  of  the  note,  whether  receivable  Or  not  in  evidence:  on 
which  the  plaintiff  was  nonsuited,  with  liberty  to  move  to  set  aside  the  nonsuit^ 
and  by  consent  to  enter  a  verdict  for  the  plaintiff  for  the  amount  of  the  note, 

(a)  Lord  ElUnberough  was  aboont  from  indiapoaitioa. 
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if  the  Coart  should  be  of  otnoion  that  ihe  note  was  receifaUe  in  evidence. 
This  was  accordinsly  moved  in  last  Mickadnuu  tenn,  and  a  rqie  granted  for 
that  purpose  ;  against  which 

Daunce^  and  Puller  now  shewed  cattse»  and  contended  that  the  additional 
words, were  material,  because  they  confined  the  consideration  for  the  note  to 
the,  gooi  will  end  trade  of  F»  KniU ;  and  il  would  hare  been  a  defence  to  have 
shewn  that  no  such  consideration  was  gtven  :  and  Uiat  if  the  addition  were^ 
material*  it  avoided  the  note  in  its  original  state;  aind  the  former  stamp  hav- 
ing dona  its  office,  there  ought  to  have  been  a  new  stamp  as  for  a  new  note  : 
for  which  they  cited  Master  v.  Miller,  4  Term  Rep.  320,  6  Term  Rep.  367  and 
2  H.  Blac.  141,  Bowman  ^/Niheol.  6  Term  Rep.  687,  and  CardweU  v.  Mer- 
tm^  .9  East,  190,  and  1  Gamp.  N.  P.  Gas.  79.  And  they  distinguished  this 
from  KerJuiwY.  Cox,  3  Esp.  N.  P.  Gas.  246,  where  a  bill  had  been  drawn  by 
CoUier^  on  the  1st  of  AuguMi  in  favour  tif  the  defendant,  who  indersed  it  to 
Kmhaw,  by  whom  it  was  returned  to  the  defendant  on  the  2d,  upon  discover- 
ing that  the  words,  **  or  order^"  were  wmnung^  so  that  the  bill  coiHd  not  be. 
negotiated  by  indorsement ;  and  the  defendant  referred  the  plain tifl* to- Cnttter, 
by  whom  the  words  were  inserted  on  the  2d  of  Auguit,  and  the  bill  tetnmed 
to  the  plaintiff ;  and  on  the  bill  being  afterwards  refused  acccplaace,  the  de- 
fendant, *  on  notice  of  that  fact,  insisted  that  it  was  a  good  bill  add  would  be 
paid.  There  J>  Blanc,  J.  left  it  to  the  jury  upon  the  fact  of  the  defendant's 
naving  immediately  indorsed  over  the  bill,  and  the  other  circumstances  of  the 
case,  whether  it  were  not  the  original  intention  of  the  parties  to  the  bill  to 
make  it  payable  to  Coz  or  order,  ^ni  whether  those  words  had  not  been  at 
first  omitted  by  mere  mistake :  which  mistime  was  corrected  as  soon  as  it  was 
discovered  :  and  upon  that  ground  the  verdict  passed.  At  any  rate,  they  said, 
the  plaintiff*  ought  to  ha^e,  declared  on  the  note  in  its  original  state,  and 
CQuld  not  recover  oo  the  count  stating  it  as  a. note  drawn  with  the  additional 
words. 

AbboH  and  Lord,  in  support  of  the  tule  said,  that  the  only  question  was, 
whether  the.  note  were  receivable  in  evidence ;  for  if  the  alteration  were  im- 
material, so  as  not  to  afi*ert  its  validity,  it  being  stated  to  be/>r  value  received^ 
the  plaintiff*  would  be  entitled  to  recover  upon  one  or.  other  of  the  counts. 
They  then  insisted,  that  the  alteration  did  not  vary  the  legal  efi*ect  of  the  note, 
but  merely  introduced  the  original  consideration  tor  which  the  note  had  been 
given ;  and  therefore  brought  the  case  within  the  principle  of  Kersk^w  v. 
CoXy  which  wp<(  a  stronger  case  than  this,  because  there  the  alteration  va- 
ried the  legal  effect  of  the  instrument.  If  the  stamp  acts  be  not  in  the  way, 
no  question  can  be  made  here  as  to  the  validity. of  the  note  between  the  par- 
ties on  account  of  the  alteratioo,  which  was  made  by  their  consent  and  in  con- 
formity to  the  truth  of  the  case ;  and  no  objection  has  ever  been  allowed  up- 
on the  stamp  acts,  unless  the  alteration  has  been  such  as  to  give  the  note  or 
bill  a  new  operation  in  somQ  material  respect,  such  as  the  date,  the  parties, 
the  sum,  or  time  of  payment,  making  it  in  effect  a  different  instrument 
[Lord  EUenborotigh,  C.  J.  In  Kershaw  v.  Cox  the  addition  was  allowed,  be- 
cause there  was  evidence  that  the  added  words  were  originally  intended  to 
i^ave  been  inserted,  and  were  omitted  at  the  time  by  mere  mistake ;  but  here 
there  was  no  evidence  that  the  consideration  for  the  note,  though  truly  stated, 
was  originally  intended  by  the  parties  to  have  been  inserted.  Le  Blanc,  J. 
The  witness  who  was  employed  to  draw  the  note  said,  that  it  was  mentioned 
in  conversation  between  the  parties  at  the  time  what  the  note  was  given  for: 
but  he  had  no  direction  to  draw  the  note  in  that  form ;  but  he  was  to  draw  it 
in  the  common  way.}  It  was  lefl.  to  his  discretion  to  draw  the  note  in  the 
form  he  thought  best;  but  when  the  attention  of  the  parties  was  drawn  to  the 
form  of  it  the  next  day,  the  witness  was  desired  by  them  to  add  those  words ; 
which  words  described  the  consideration  admitted  by  the  witness  to  have  been 
spoken  of  the  day  before.     This  was  therefore  sufficient  evidence  to  have  been 
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left  to  the  jury  to  find  that  such  bad  been  the  origixnl  iDtaution  of  the  paitiee. 
[Lb  Blane^  J.  It  appeared  clearly  that  the  addition  of  the  worda  the  next  day 
was  an  after-thought  of  one  of  the  paities.] 

Lord  £lk.Bnboroooh,  C.  J.  The  first  inclination  of  one's  mind  is  alvvnys 
to  support  an  instrument  where  the  transaction  is  fair;  but  wh^n  we  find  so 
material  an  alteration  as  this,  made  after  the  instrument  has  been  issued^  I  do 
not  know  where  we  should  st<^  if  this  could  be  sustained.  If  a  bond,  for  ex- 
ample, were  conditioned  for  the  payment  of  mont;y  generally,  could  it  after- 
wards be  introduced  by  Way  of  recital  that  the  money  had  been  advanced  out 
of  a  particular  fund ;  which  might  afterwards  be  made  use  of  as  evidence  for 
other  purposes.  Now  here  the  defendant  WiUiafns  was  originally  liable  on^ 
the  note  for  value  recHved  generally,  without  specifying  in  vthat  that  yalue  con- 
sisted ;  and  the  effect  of  the  alteration  is  to-  narrow  the  value  from  Taliie  re- 
ceived in  general  to  the  value  expressed  $  which  I  cannot  say  is  not  a  mate- 
rial alteration.  And  this  is  not  like  the  case  of  Kershaw  v.  Cox,  where  by 
mistake,  as  it  appeared,  the  bill  had  not  been  drawn  according  to  the  intention 
of  the  parties  at  the  time,  and  which  was  brotight  back  the  next  day  to  the 
drawer  to  have  the  imperfect  execution  of  it  perfected.  3ut  this  is  a  case 
where  the  note  was  originally  drawn  in  the  manner  then  agreed  upon  ;  and  it 
afterwards  occurred  to  one  of  the  parties  that  the  particular  account  on  which 
the  note  had  been  given  should  be  inserted  in  it :  and  which  was  done  the  next 
day  according  to  bis  desire.  This  he  might  have  reonired  as  evidence  for  him 
agahast  the  other  party  of  the  true  consideration  of  the  not6:  or  if  he  wished 
to  restrain  its  circulation  at  large,  to  put  it  upon  those  who  took  it  to  inquire 
whether  that  consideration  had  existed.  The  alteretion  was  mode  on  the  fol- 
lowing day ;  and  if  it  might  have  been  done  then,  there  is  m  r<»n?on  why  it 
might  not  be  done  at  any  subsequent  time  :  and  if  in  this  instance,  it  may  be 
done  in  other  instances.  Such  an  alteration  therefore  cannot  be  admitted  with- 
out a  new  stamp. 

Grose,  J.  The  question  is,  whether  the  alteration  introduced  made  it  a 
different  note :  if  it  be  material,  it  is  a  differem  note  :  and  it  certainly  is  mate- 
rial ;  for  it  points  out  the  good  will  and  trade  of  P.  Knill  a^  the  particular 
consideration  for  the  note,  and  puts  the  holder  upon  inouiiing  whether  that 
consideration  had  passed.  The  objection  may  press  hard  on  the  plaintiff,  and 
one  cannot  but  be  sorry  that  the  justice,  of  the  case  as  between  these  parties  i^ 
defeated  :  but  the  vefy  alteration  shews  that  the.  ponies  themselves  trere  not 
satisfied  with  the  note  in  its  original  and  general  form,  but  the  particular  con- 
sideration was  required  to  be  pointed  out.  This  made  it  another  riote,  and  re- 
Soired  a  new  scamp ;  for  want  of  which,  it  couhl  not  be  received  in  evi* 
ence. 

Lb  Blanc,  J:  If  I  had  thought  that  there  was  any  evidence  on  which  the 
jury  might  have  found  that  the  words  aftefwffrds  added  had  been  originally  in- 
tended to  have  been  inserted,  and  were  omitted  by  mistake,  I  should  certainly 
have  left  it  to  them  so  to  find :  the  case  of  Kershaw  v.  Cox,  being  then  per- 
fectly fresh  in  my  niind :  but  according  to  my  recollection  of  the  evidence,  it 
was  impossible  for  them  to  draw  that  conclusion  from  it.  The  opinion  which 
I  delivered  in  Kershmo  v.  Cox  can  only  be  supported  on  the  ground  that  the 
alteration  there  made  in  the-  bill  the  day  after  it  was  negotiated  was  merely 
the  correction  of  a  mistake  made  by  the  drawer  of  its  in  having  omitted  the 
words  **  or  otder,**  which  it  was  intended  at  the  tim^  should  be  inserted  :  for 
the  alteration  there  made  was  a  very  material  one.  But  there  was  strong  evi- 
dence in  that  case  to  shew  that  the  omission  of  those  words  was  by  mistake ; 
for  it  was  intended  to  be  a  negotiable  note,  and  was  immediately  afterwards 
indorsed  as  suah  ]  considering  that  it  had  been  drawn  payable  to  order ;  and 
as  soon  as  the  ouiirsion  wiis  discovered  it  was  rectified  by  the  proper  parties. 
Here  the  alteration  was  plainly  an  after-thought:  and  then  it  brings  it  to  the 
question  whether  it  be  a  materi^  alteration  ;  of  which  there  is  no  doubt,  for 
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the  reasons  whieh  iMTe  been  assigned  hy  niy  Lord  and  my  brother.  Then 
being  a  material  alteration;  and  one  made  npon  a  snbsequent  agreement  the 
next  day,  there  ought  to  have  been  a  new  stamps 

Baylby,  J.  The  case  of  Master  ▼.  Miller  decided  that  an  alteration  in  a 
material  part  of  a  bill  afler  it  has  issued  makes  a  new  stamp  necessanr :  nnd 
this  was  a  material  alteration  ;  for  it  was  evidence  of  a  fact,  which  if  neces- 
sary to  be  inquired  into,  must  otherwite  have  been  proved  by  dtflerent  evi- 
dence. 

Rule  discharged. 


Doe,    on   the   Demise   of  Thomas   Thorley,  v.  Thomas 
Thorley  the  Elder,  an4  Booth. 

10  East,  488.     Jan.  27, 1809. 

One  devitM  all  bb  freehold  eatate  to  bw  wife  daring  her  natnial  life, "  and  alao  mlhgrdispotai 
'*  qfUrwardi  to  Itave  it  to  %vhoin  abe  pleaaea :"  beld  tbat  tbia  only  gave  bar  a  power  to 
Uav€  it  by  toUlf  and  tberefore  tbat  a  diapoaition  of  it  hy  feoffineot  in  her  lifetime  wan 
void. 

IN  ejectment  for  a  messuage  and  seven  acres  of  land  in  the  parish  of  DiZ* 
horn  in  Stafordskirtt  the  lessor  of  the  plaintiff  claimed  as  grandson  and  heir 
at  law  of  John  Thorley t  who  died  about  21  years  ago,  having  first  made  his 
will  dated  the  18th  of  November  1786,  whereby  he  devised  to  his  wife  Mary 
Thorletf  *'  all  his  personal  estate,  and  likewise  all  his  freehold^  estate,  during 
her  natural  life,  and  also  at  her  disposal  aftbrwards  to  uavr  it  to  Mfham" 
soever  she  pleased ;"  and  made  her  sole-  executrix.  The  defendants 
claimed  under  a  feofiment  from  the  said  Mary  Thorley^  whp  is  since 
dead,  made  on  the  28th  of  May  1787,  after  the  death  of  her  husband ; 
whereby,  in  consideration  of  2(M.,  she  conveyed  to  her  second  son  Thomas 
Thorley,  the  defendant,  a  house  built  by  him  upon  some  of  the  land  compre* 
hct^led  in  her  husband's  will;  and  afterwards  made  her  will,  dated  the  11th 
of  July  1789,  in  these  words :  **  I  leave  to  my  daughter  Mary  Thorley  all 
my  freehold  and  personal  .estate,  goods  and  chattels,  and  all  that  I  have,  for 
her  natural  life  ;  and  at  J)er  death,  I  leave  to  my  son  Thomas  Thorley  the 
house  and  ground  whicn  I  no^  am  possessed  of  for  the  care  and  manage** 
ment  of  my  daughter  Afary  Thorley:  and  in  case  my  son  Thomas  should  die 
before  my  daughter  Mary,  then  his  eldest  son  John  Thorley  to  take  the  care 
and  management  of  the  same.  I  leave  to  my  son  JoAn  and  to  my  grandson 
Thomas  Thorley  \s,  to  be  paid  by  my  son  Thomas  Thorley.  Liltewise  I  de- 
sire my  son  Thomas  Thorley  to  pay ^  all  my  debts  and  funeral  ezpences  at  my 
death ;  and  1  appoint  fi.  WiUoch  and  /.  Dann  my  executors.**  Mary  Thor* 
ley  the  inother  and  her  daughter  Mary  are  both  dead.  The  house  mentioned 
in  the  will  of  Mary  Thorley  was  part  of  the  premises  contained  in  the  will  of 
her  husband.  And  it  was  contended  at  the  trial  before  Lawrence,  J.  at  Staf' 
ford,  that  the  defendant  was  not  entitled  to  the  house  conveyed  by  the  fec^- 
ment,  iniisrauch  as  Mary  Thorley  had  no  power  to  dispose  of  the  lands  left 
her  by  her  husband  in  any  way  but  by  her  will,  and  not  by  any  instrument  to 
operate  in  her  lifetime ;  and  the  learned  Jiidge  was  of  that  opinion  :  thinking 
that  the  word  "  leavfi^*  pointed  at  a  testamentary  disposition.  And  as  to  the 
other  house  mentioned  tn  Mary  Thorley's  will,  it  was  contended  that  her  will 
was  npt  to  be  taken  as  an  execution  of  the  power^  as  it  did  not  refer  to  the 
power;  but  the  learned  Judge  thought  otherwise ;  and  directed  the  jury  to 
find  their  verdict  for  the  plaintiff  as  to  the  premises  mentioned  in  the  feofl^ 
ment ;  giving  the  defendant  liberty  to  move  to  enter  a  nonsuit  if  the  Coart 
should  be  of  opinion  that  the  feoffment  was  a  good  execution  of  the  .power : 
for  whicti  the  defendant's  cminsel  relied  on   TomUnson  v.  Deightan,  1  P. 
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Wins.  149  and  S.  C.  10.  Mod.  31,  where  one  devised  land  to  his  wife  for  her 
lifty  and  thtn  to  he  o^  her  disposal  to  any  of  his  children  :  and  a  conveyance 
made  by  the  wife  (and  her  second  husband)  by  lease  and  release  and  fine  to 
a  trustee  in  fee,  to  the  ase  of  herself  for  life,  remainder  to  her  daughter  ia 
tail,  remainder  to  her  son  in  fee,  was  adjudged  a  good  execution  of  the  power. 
And  on  3  Leon.  71.  there  cited  :  where  the  devise  was  to  the  wife  for  life, 
**  and  after  her  decease  she  to  give  the  same  to  whom  she  would  :"  and  this 

flower  also  was  held  to  be  weU  executed  b}r  a  grant  of  the  reversion  in  her 
ifetiroe.     And  these  cases  were  again  mentioned  when  the  rule  for  entering 
a  nonsuit  was  moved  for  in  the  last  term. 

Abbott  and  Peake  now  shewed  cause  against  the  rule.  Assuming  it  to  be 
clear  by  all  the  authorities(a)  that  the  wife  took  only  a  life  estate,  with  a  pow- 
er of  disposition  after  her  death :  they  argued  from  the  words  of  the  devise 
that  such  power  could  only  be  executed  by  toiU :  such  being  the  natural 
meaning  of  the  word  leave,  as  applied  to  the  subject-matter,  especially  when 
coupled  with  the  express  estate  given  to  her  for  life,  and  that  the  .property 
should  be  at  her  disposal  afterwards.  In  Tofnlinson  v.  Dighton  the  estate 
was  placed  in  more  general  terms  at  the  widow's  disposal ;  and  therefore  in- 
cluded a  disposition  by  deed  as  well  as  by  will ;  and  the  word  then  only 
marked  the  time  when  the  disposition  was  to  take  effect ;  i.  e.  after  her  life 
estate  ;  but  not  the  man  ler  in  which  the  power  was  to  be  executed  ;  as  the 
word  leave  does  in  this  rase.  Then  if  the  power  were  meant  to  be  executed 
by  will,  it  is  clear  that  it  could  not  be  executed  by  deed.  By  restraining  his 
widow  from  disposing  of  the  estate  otherwise  than  by  her  will,  the  testator 
meant,  as  Lord  Eld/^n  observed  in  Beid  v.  Shergold,  10  Yes.  jun.  370,  to 
protect  her  against  her  own  act :  for  a  will  being  in  its  nature  revocable  to  the 
end  of  her  life,  she  could  not  bind  herself  b^  any  previous  disposition  of  the 
estate :  but  must  continue  to  the  last  to  retain  that  influence  over  the  several 
objects  of  her  bounty,  which  it  was  intended  to  give  her :  whereas  if  the  pow- 
er were  executed  by  deed,  it  could  only  be  revoked  by  reserving  an  express 
power  of  revocation,  Hele  v.  Bond,  Free,  in  Chan.  474.  and  1  Eq.  Gas.  Abr.  342. 
and  Hatcher  v.  Curtis,  2  Freem.  61.  2dly,  Supposing  the  power  not  to  be 
confined  to  a  disposition  by  will,  they  argued  that  at  any  rate  it  could  not  be 
executed  by  a  feoflment,  which  by  passing  a  fee  in  prasenti  destroyed  her  own 
life  estate  to  which  the  power  was  annexed  ;  for  then  it  was  no  execution  of 
a  power  by  a  person  having  an  estate  for  life  to  dispose  of  the  estaie  after  her 
death.  In  TonUinsom  v.  Dighton,  the  execution  of  the  power  by  lease  and  re- 
lease, though  admitted  and  decli^red  to  be  irregular,  was  sustained,  because  it 
did  not  touch  the  widow's  estate ;  the  first  use  being  to  the  widow  herself  for 
life.  And  they  referred  to  the  distinction  taken  by  Lord  Hale  in  Edwards  v. 
Slater,  1  Ventr.  228,  between  powers  collateral,  and  such  as  belong  to  the 
land ;  and  of  the  latter  sort,  between  powers  appendant,  and  in  gross.  That 
considerinff  this  to  be  of  the  latter  description,  it  was  destroyed  by  the  feo& 
ment :  and  that  this  was  confirmed  by  the  same  learned  Judge  in  King  v. 
MeQing,  1  Yentr.  228 ;  where  he  said,  fines  and  feoffments  do  ransack  the 
whole  estate,  and  pass  or  extinguish,  &c.  all  rights,  conditions,  pcw^^,  belong- 
ing to  the  land,  as  well  as  the  land  itself.  And  he  agreed,  that  if  the  devisee 
to  whom  the  power  to  jointure  was  given  had  only  an  estate  for  life,  the  reco- 
very sufilered  by  him  would  have  barred  it, 

Dauneey  and  Puller,  contra  ;  reserving  the  consideration  of  the  last  point, 
if  it  should  be  necessary,  which  they  said  had  come  upon  them  by  surprize ; 
contended,  as  to  the  first,  that  the  word  leave  did  not  necessarily  restrict  the 
execution  of  the  power  to  be  by  will ;  as  it  might  be  used  in  a  more  general 
sense  with  reference  to  the  enjoyment  of  the  estate  after  the  widow's  death ; 

(a)  Th«y  are  eolleetad  by  Mr.  Cojr,  in  his  Notes  to  tht  Report  of  the  case  of  Tmlinsom 
v.  JHgktoti,  in  1  P.  Wmt.  149. 
Vol.  V.  58 
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and  there  was  no  case  which  had  restricted  the  method  of  executing  a  power 
hy  implication  where  it  was  not  expressly  given  to  he  executed  in  a  particular 
way.     The  particular  mode  of  execution  now  insisted  upon  was  as  much 

f  lanced  at  in  Tondiruon  t.  DighUm  hy  the  word  "  theiC*  and  in  the  case  in  3 
leon.  71,  by  the  words  "  after  her  deceate^^'  as  here  hy  the  word  leave  ;  but 
yet  the  dispositions  in  both  cases  by  irrevocable  conveyances  inter  vivos  were 
supported.  The  case  in  3-Leon.  71,  is  also  reported,  though  of  an  antecedent 
term,  in  4  Leon.  41,  and  there  the  words  creating  the  power  were  considered 
as  referring  to  a  disposition  by  will.  In  all  these  cases  the  substance  of  the 
power  is  the  privilege  of  disposing  of  the  estate  after  the  death  of  the  first  tak- 
er ;  and  such  powers  are  to  be  construed  liberally  as  to  the  mode  of  execution. 
Then  the  widow  had  the  absolute  disposal  of  her  own  life  estate  independent 
of  the  power,  and  there  was  nothing  to  restrict  her  from  disposing  of  it  during 
her  own  life. 

Lord  Ellbnborough,  G.  J.  This  question  arises  on  the  construction  of  a 
power:  ^nd  if  by  construing  it  liberally  be  meant  that  the  Court  should  give 
to  the  party  more  latitude  in  the  execution  of  the  power  than  the  person  who 
created  it  intended  to  give,  I  entirely  disclaim  any  such  authority.  If  we  can 
collect  the  meaning  of  the  devisor,  we  will  obsequiously  give  it  effect ;  and 
more  particularly,  if  that  appears  to  us  to  be  the  true  construction  of  the  words 
be  more  for  the  benefit  of  the  party  for  whose  sake  the  power  was  created 
than  that  which  is  said  to  be  the  more  liberal  construction.  The  devisor  firs 
gives  to  his  wife  an  estate  for  her  life,  and  then  he  says,  that  it  shall  be  ^'  at 
her  disposal  afterwards  to  leave  to  whomsoever  she  pleases."  In  common  un- 
derstanding the  word  leave  must  be  taken  to  apply  to  that  sense  of  it  in  which 
a  person  making  his  will  would  naturally  use  it,  namely,  by  a  testamentary 
disposition.  And  this  mode  of  disposmg  ef  the  property  was  most  for  the 
benefit  of  his  widow,  whom  he  intended  to  benefit  by  confiding  to  her  the 
power  of  disposing  of  his  property  after  her  death.  It  might  have  occurred 
to.  him,  that  if  he  gave  her  a  power  which  was  to  be  executed  by  deed  in  her 
lifetime,  she  would  thereby  devest  herself  of  allcontroul  over  the  property,  and 
be  disarmed  of  her  power  to  attract  respect  up  to  the  moment  of  her  death 
from  those  who  expected  to  be  objects  of  her  bounty  :  whereas  by  confining 
her  to  a  disposition  of  the  properly  by  her  will,  which  would  be  ambulatory 
until  her  death,  it  would  operate  more  beneficially  for  herself  by  attracting  re- 
spect and  protection  to  her  to  the  end  of  her  life.  I  am  not  prepared  to  say, 
that  this  is  a  power  so  annexed  to  her  estate  that  after  disposing  of  that,  she 
could  not  still  have  executed  the  power :  but  I  found  my  opinion  on  the  word 
leave,  which  shews  that  the  testator  meant  the  power  to  be  executed  by  will ; 
and  differs  this  case  from  Tomlinsan  v.  Dighton,  where,  after  the  life  estate 
of  the  widow,  the  property  was  left  at  her  disposal ;  and  the  determination 
that  such  disposition  might  be  by  deed  in  her  lifetime  violated  no  received 
sense  of  those  words.  In  the  .case  in  Leonard  the  power  conferred  on  the 
wife  was  after  her  decease  to  give  the  estate  to  whom  she  would :  which  might 
import  something  of  which  the  party  was  to  devest  herself  presently :  but  the 
word  leave  as  applied  to  a  disposition  of  property  emphatically  means  by 
wiU. 

Grose,  J.  This  is  simply  a  Tiuestion  of  intention,  as  to  what  the  testator 
meant,  after  giving  bis  widow  a  life  estate  in  this  property,  by  directing  that 
it  should  be  "  at  her  disposal  afterwards  to  leave  it  to  whomsoever  she  pleas- 
ed :''  whether  he  meant  to  give  her  a  power  to  pass  it  away  by  feoffment  in 
her  lifetime,  or  only  by  her  will,  which  would  retain  to  her  the  controul  over 
it  to  the  end  of  her  life.  It  might  have  occurred  to  the  testator  that  he  was 
giving  a  power  over  his  property  to  be  executed  by  one  who  might  be  under 
coverture  again ;  and  therefore  he  might  well  intend  to  direct  the  disposition 
of  it  by  such  means  as. would  at  all  events  secure  her  controul  over  it  in  case 
she  survived  her  second  husband,  and  to  the  end  of  her  life,  and  that  she 
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should  not  be  able  to  debar  herself  of  this  controul  by  any  act  daring  her  life ; 
which  would  be  the  ca^e  if  this  feofTment  could  take  effect.  It  was  meant  to 
protect  her  against  her  own  act ;  which  could  only  be  done  by  preventing  her 
from  disposing  of  the  property  during  her  life  :  and  therefore  the  testator  has 
said,  that  it  shall  be  at  her  disposal  afterwards  to  leave  it  to  whom  she  would : 
and  we  can  only  carry  his  apparent  intention  into  efiect  by  saying  that  she 
could  only  leave  it  bv  a  tegiamerUary  act.  V  the  case  had  rested  upon  the 
words  iU  her  disposal,  as  in  Tomlituon  v.  Dighton,  that  might  as  well  have 
been  by  common  law  conveyance  as  by  will :  but  the  word  leave  points  to  a 
testamentary  disposition  only  :  and  it  is  clear  that  the  testator  meant  her  to 
pass  the  estate  by  her  will  only,  which  she  might  revoke  at  any  time  of  her 
life  afterwards. 

Le  Bl/inc,  J.  I  am  of  the  same  opinion.  The  case  is  clear  upon  the 
first  point,  and  therefore  it  is  not  necessary  to  give  an  opinion  on  the  other : 
though  if  it  were  necessary,  there  is  not  much  difficulty  in  it.  The  prop- 
erty is  "  to  be  aX  her  disposal  afterwards,*^  If  the  words  bad  rested  there, 
any  instrument  disposing  of  it  after  her  death  would  have  been  within  the 
words  of  the  power ;  according  to  the  case  of  Tomlinson  v.  Dighton,  and  that 
in  Leonard.  But  the  "Words  which  follow,  "  to  leave  it,"  &c.  controul  the  gen- 
erality of  the  preceding  words,  and  are  the  same  as  if  he  had  said  "  to  leave  it 
hy  her  last  will.'*  It  is  argued,  that  she  might  leave  it  as  well  by otherinstru- 
ments  as  by  a  will  f  but  I  do  not  think  that  the  word  leave  has  so  extended  a 
signification  ;  it  applies  only  to  a  disposition  by  will.  A  person  may  be  said 
to  dispose  of  property  by  deed  as  well  as  by  will ;  but  no  one  is  ever  said  io  leave 
property  by  deed.  This  mode  of  construing  the  words  of  the  power  is  also 
much  more  than  the  other  in  favour  of  the  person  meant  to  be  benefitted  by  it : 
for  thereby  she  would  retain  her  power  of  disposing  of  it  to  the  end  of  her  life, 
and  secure  to  herself  all  the  time  more  influence  and  respect.  The  word  then 
in  Tomlinson  v.  Dighton  could  not  be  meant  to  apply  to  a  disposition  of 
the  property  after  her  death,  but  must  refer  to  some  instrument  to  be  executed 
in  her  lifetime,  and  therefore  only  marked  the  period  when  the  disposition  was 
to  take  effect.  The  same  may  be  said  of  the  case  in  Leonard  ;  and  the  word 
give  there  used  applies  as  well  to  a  gi(\  by  deed  as  by  will. 

Batley,  J.  TThe  word  leave  da  applied  to  the  ^uhjeci-mMer  prima  facie 
means  a  disposition  by  will ;  and  if  that  be  the  ordinary  sense  of  the  word, 
we  who  are  now  to  decide  upon  the  meaning  of  the  testator  must  say  that  he 
meant  to  use  it  in  that  sense,  unless  something  appears  to  shew  that  he  used  it 
in  a  sense  diflferent  from  the  ordinary  one ;  but  nothing  of  that  sort  does  ap« 
pears.  And  this  construction  is  confirmed  by  the  consideration,  that  if  the 
widow  were  confined  to  dispose  of  it  b^  will,  she  would  retain  the  power  of 
disposition  over  it  to  the  end  of  her  life  ;  but  if  she  might  dispose  of  it  by 
deed,  having  once  conveyed  it  away,  she  would  be  precluded  from  the  exercise 
of  any  further  disposing  power  for  the  remainder  of  her  life.  Then,  if  this 
be  a  power  ta  dispose  of  the  property  only  by  will,  that  being  difiTerent  from  a 
power  to  <lispose  of  it  by  deed,  the  power  was  ill  executed,  and  the  lessor  of 
the  plaintifi  is  entitled  to  recover(l). 

'  Rule  discharged 

(1)  Vide  Shermer  v.  ahtrmerU  Exeevton,  1  Wash.  866. 
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Aubrey  v.  Fisher  and  Others^ 

10  East.  446.     Jm.  28,  1809. 

Where  beech  it  admitted  to  be  timber  by  the  cnatom  of  the  eoomtry  the  genenl  mle  of  law 
applicable  to  timber  trees  in  general  attachea  a  poo  it,  ao  aa  to  give  it  the  propertiea  and 
privileges  of  limber  at  2U  years  growth  r  aod  therefore  upon  an  iaaae  whether  cerUin  heeeb 
trees  in  the  county  of  Bucki,  (which  after  being  felled  had  been  distrained  for  paynneot  of 
a  poor's  rate,  to  which  it  whs  contended  that  they  were  Ibble,)  were  or  were  not  timber^ 
according  to  the  castom  of  the  county,  the  inquiry  is  confined  to  the  nature  of  the  wood  aad 
the  pericd  of  its  growth,  whether  of  20  years;  and  no  evidence  can  be  received  to  qaali- 
fy  its  character  of  timber,  by  shewing  that  it  was  nof  deemed  to  be  sach  iatbe  ooanty,  «n- 
less  the  tree  contained  10  feet  of  solid  wood.  And  the  jory  having  foand  a  general  verdict 
for  the  plaintiff  on  that  issue,  affirming  such  trees  of  20  years  g>rowth  and  upwards,  thoogb 
not  containing. 10  feet  of  solid  wood,  to  be  timber  by  the  custom,  and  alao  upon  another 
issue  negativing  them  to  be  ioleabh  umUrwood  within  the  stat.  48  Eliz.  c.  2,  the  Court  re- 
fused to  grant  a  new  triaL 

IN  replevin  for  taking  so  many  beech  pole?  at  Henly  HiU  wood,  in  the  par- 
ish of  Hambleden,  in  the  county  of  Bucks,  the  defendants  avowed  the  tatung 
under  a  warrant  of  distress  granted  by  two  justices  of  the  peace  for  the  couo- 
ty  to  the  defendants  as  churchwardens  and  overseers  of  the  poor  of  that  par- 
ish ;  in  which  warrant  it  was  recited,  that  the  plaintiff  was  an  occupier  of  cer- 
tain lands  in  the  parish,  and  was  duly  rated  for  the  same  in  6Z.  12s.  9i.;  for 
non-payment  of  which,  on  demand,  the  distress  was  granted.  There  was  a 
second  avowry  for  taking  the  same  as  a  distress  under  the  statute  43  Eliz.  c. 
2.  The  plaintiff  pleaded  several  matters  in  bar.  1st,  That  he  was  the  occu- 
pier of  certain  woodland  in  the  parish,  for  which  he  was  rated  in  the  said  sum ; 
that  the  wood  growing  upon  the  said  woodland  consisted  of  ^6ecA,  oak,  andtuh 
trees :  and  that  according  to  immemorial  custom  in  the  county  of  Bucks,  tohere 
the  said  woodland  is  sifV4Ue,  the  said  beech  trees  were  and  are  timber :  where- 
fore the  defendants  of  their  own  wrong  took  the  said  goods,  &c.  2d,  That 
according  to  immemorial  custom  of  the  hundred  of  Desborough  in  the  county 
of  Bucks,  in  which  hundred  the  said  woodland  is  situated,  the  said  beech  trees 
were  and  are  timber,  3d.  That  the  said  beech  trees  were  timber  according  to 
the  custom  of  that  part  of  the  county  of  Bucks  where  the  said  woodland  is 
situated.  4th,  That  the  produce  of  the  said  woodland  was  certain  wood  then 
growing  upon  the  same,  and  which  wood  was  not  saleable  underwoods.  There 
were  other  general  pleas ;  on  all  which  pleas  issues  were  taken  by  the  repli- 
cation. The  cause  was  tried  before  Heath,  J.  by  a  special  jury  at  the  last  as- 
sizes for  the  county  of  Bucks;  and  the  learned  Judge  afterwards,  upon  a  mo- 
tion for  a  new  trial,  made  his  report  of  the  evidence,  in  substance  as  fol- 
lows : 

It  was  admitted  on  the  part  of  the  plaintiff,  that  such  beech  trees  as  grew  on 
the  place  in  question  had  been  usually  rated :  and  on  the  part  of  the  defend- 
ants, that  by  the  custom  of  the  county  beech  trees  were  timber,  as  oak  and  ash 
trees  are.  (But  this  latter  admission  was  now  explained  by  the  defendants* 
counsel  in  court  to  have  been  made  sub  modo,  according  to  the  explanation  of 
this  species  of  timber  given  by  their  own  witnesses.)  For  the  plaintiff  it  was 
proved,  by  old  persons  used  to  woods  and  timber,  that  his  woods  at  Hamhteden^ 
amounting  to  116  acres,  were  stocked  with  oak,  ash,  and  beech,  which  had 
been  regularly  cut  at  from  40  to  50,  60,  and  70  years  growth  and  upwards ; 
and  the  woods  of  other  persons  in  that  part  of  the  country,  to  the  extent  of 
1300  acres,  under  the  particular  care  of  the  witnesses  examined,  were  under 
the  same  management.  The  largestt  trees  were  periodically  cut,  and  the  small 
ones  of  bad  growth ;  but  none  of  these  latter  under  60  years  growth ;  and  none 
of  any  description  were  ever  cut  so  young  as  of  20  years  growth.  That  beech 
was  of  very  slow  growth,  and  in  20  years  would  often  be  not  larger  than  a 
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hedge  stake.  Oak  was  considered  lo  be  of  the  quickest  growth.  The  whole 
fall  of  trees  of  the  plaintiff  were  deemed  hy  his  several  witnesses  to  be  timber, 
without  reference  to  the  measurement  or  mode  of  measuring.  That  under- 
wood or  coppice  was  cut  very  differently  from  woods  of  this  description  ;  un- 
derwoods being  cut  hand  nnooth  or  clean  off  from  ihe  ground,  leaving  stand* 
ards  within  certain  distances ;  whereas  in  these  W03ds  the  largest  trees  were 
felled,  leaving  the  smaller  ones  to  grow  up  in  succession ;  and  the  plaintiff's 
woods  were  never  managed  as  underwoods.  That  all  young  trees,  ash  poles 
as  well  as  beech  poles,  were  called  small  timler;  and  both  alike  (but  not  oak) 
v/ere  measured  by  the  cast  till  they  come  to  10  feet :  and  then  by  the  two  casts 
tillthey  come  to  20  feet;  and  then  by  the  half  foot  till  they  come  to  30  feet; 
and  after  that  by  the  whole  foot.  That  the  mode  of  measuring  made  no  dif 
ference  as  to  the  trees  being  reputed  timber.  That  some  beech  was  used  for 
building ;  others  for  repairs  of  waggons,  &c.  That  the  price  of  the  poles  va- 
ried according  to  their  length.  In  buying  a  fall  of  trees  altogether,  there  was 
bttt^one  price  ;  but  it  was  higher  if  the  trees  were  selected. 

On  the  part  of  the  defendants,  it  was  contended  that  the  beech  poles  in 
question  not  measuring  10  feet,  (which  was  explained  to  mean  10  feet  solid 
contents  of  wood)  though  of  from  40  to  60  years  growth,  were  not  timber  by 
the  custom  of  the  county,  and  were  therefore  to  be  considered  as  saleable  un- 
dertooods;  and  they  also  relied  on  the  usage  of  rating  such  woods.  And 
they  proved  by  a  person  who  had  measured  the  plaintiff's  fall  of  wood  in  ques- 
tion, that  they  were  all  called  beech  poles,  and  were  from  5  to  8  feet ;  not  one 
of  them  contained  10  feet.  That  there  was  a  distinction  in  different  parishes 
in  the  admeasurement  between  beech  poles  and  beech  timber.  It  was  mea- 
sured by  "casts  up  to  10  feet,  and  beyond  that  by  half  feet  and  feet :  26 
feet  to  a  load  of  poles,  50  feet  to  a  load  of  beech  timber.  That  if  It  were  un- 
der 10  feet,  it  was  no  timber  by  the  custom  of  the  county,  though  it  were  100 
years  old  :  and  it  was  immaterial  what  was  the  kind  of  tree,  or  its  age.  That 
beech  timber  was  headed  off  at  18  inches  girth  from  the  top.  All  the  wit- 
nesses, however,  admitted  that  the  woods  in  question  were  managed  different- 
ly from  underwoods,  and  that  they  did  not  consider  them  as  underwoods  or 
coppice ;  but  they  were  known  by  the  name  of  beech  poles,  and  not  beech 
timber.  That  the  same  rule  obtained  with  regard  to  ash  as  to  beech.  Part 
of  ttie  fall  in  question  was  sold  at  \9s.  a  load,  containing  25  feet,  and  was 
used  by  different  manufacturers  for  mangles,  wheels,  and  other  purposes  ;  a 
great  part  was  said  to  be  only  fit  for  firewood,  and  was  so  used  till  within 
these  4  years.  A  timber  merchant  in  that  part  of  the  county  said  he  had 
never  sold  any  such  beech  poles  for  any  except  temporary  buildings ;  but 
they  might  be  used  for  barn  floors  :  and  he  had  seen  very  little  beech  mea- 
sured as  timber. 

The  learned  Judge  told  the  jury,  that  the  only  question  for  their  determina- 
tion was.  Whether  the  plaintiff's  wood  were  saleable  underwood;  ffnd  as  all 
the  witnesses  agreed,  that  it  was  not  underwood  at  all,  and  was  differently 
managed  and  clearly  distinguishable  from  underwood,  they  oaght  to  find  a  gen- 
eral verdict  for  the  plaintiff:  which  they  accordingly  did.  But  as  this  was  a 
new  question  of  very  considerably  importance  in  the  county,  he  gave  leave  to 
the  defendant's  counsel  to  move  for  a  new  trial  in  respect  of  any  of  the  issues 
where  the  question  was,  whether  or  not  it  was  timber;  his  own  opinion  be- 
ing that  as  beech  was  admitted  to  be  timber  in  this  county  by  the  custom,  as 
oak  and  ash  were  in  the  kingdom  at  large,  the  common  rule  of  law  which 
designates  the  latter  to  be  timber  at  20  years  growth,  without  reference  to  its 
dimensions,  would  attach  on  beech  trees  :  and  the  whole  fall  of  trees  in  ques- 
tion were  of  that  growth  and  upwards. 

Sellon,  Serjt.  in  the  last  term  moved  accordingly  for  a  new  trial,  and  denied 
that  the  admission  made  on  the  part  of  the  defendant,  or  the  evidence  ^en 
at  the  trial,  went  to  establish  generally  that  beech  was  timber  by  the  custom  of 
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the  county  of  Bueks^  but  only  that  it  was  timber  when  it  measured  10  feet  in 
the  girth,  when  it  was  of  growth  and  bulk  sufficient  for  the  purposes  of  build* 
ings,  in  contradistinction  to  fire-wood|  fencewood,  or  wood  for  inferior  mechan- 
ical purposes ;  and  if  the  trees  in  question,  which  were  of  less  than  10  feet 
measurement  and  unfit  for  building,  were  not  timber  by  the  custoip,  it  follow- 
ed of  necessity  as  a  consequence  of  law,  that  not  being  timber  by  common  law^ 
they  most  be  saleable  underwood^  and  therefore  ratable  within  the  statute  of 
EUzabeUi :  and  in  this  view  the  bearing  of  the  former  issues  upon  the  last 
was  material.     A  rule  nut  was  granted ;  against  which 

WUsojh  Dampier,  HultoTiy  and  Peckweil^  now  shewed  cause.  The  mate- 
rial question  was,  whether  the  beech  woods  in  question  were  saleaNe  under' 
-woods,  in  order  to  make  them  rateable  to  the  relief  of  the  poor. within  the  stau 
43  Eliz.  c.  2.  8.  1. :  and  as  the  particular  mention  of  coial  mines  in  the  same 
branch  of  the  act  has  been  held  to  exclude  all  other  mines,  so  the  mention  of 
saleaMe  underwoods  only  roust  be  taken  to  exclude  all  other  woods.  And  all 
the  witnesses  proved  that  these  were  not  underwoods.  This  put  an  end  to  all 
ihe  issues  respecting  saleable  underwoods.  Then  as  to  the  issue,  whether  these 
beech  trees  were  timber  by  the  custom  ;  supposing  them  to  be  material  upon 
this  record,  it  was  settled  so  long  ago  as  Lord  Coke's  time(a),  who  was  a  Buck" 
inghamshire  man,  that  beech  was  timber  by  the  custom  of  that  county,  which 
takes  its  name  from  that  species  of  wood ;  J3i£C^  signifying  beech.  And  when 
it  is  once  ascertained  that  any  particular  wood  is  timbier  by  the  custom  of  the 
county,  the  general  rules  of  law  respecting  limber  attach  upon  it  as  a  conse- 
quence of  Uiw,  amongst  others,  that  the  tree  assumes  the  denomination  of  tim- 
ber at  20  years,  2  Inst.  643,  growth,  without  reference  to  its  girth.  But  this  is 
an  attempt  to  introduce  a  different  rule  as  to  timber  in  the  county  of  Bucksj 
either  with  reference  to  the  size  of  the  tree,  or  the  manner  of  measuring  it,  or 
the  uses  to  which  it  is  afterwards  to  be  applied ;  either  of  which  methods  would 
beget  an  issue  on  each  particular  tree,  whether  timber  or  not,  and  lead  to  un- 
certainty and  endless  litigation  :  and  Lord  Hardwicke,  in  Walton  v.  Tryon{b)^ 
expressly  disclaimed  any  reference  to  the  use  of  the  wood  by  way  of  ascer- 
taining whether  or  not  it  was  timber ;  and  said  that  in  the  stat.  45  £dw.  3.  the 
wood  is  particularly  mentioned,  and  its  age  and  growth,  but  not  one  word  is 
said  of  the  use ;  and  that  the  opinion  of  all  the  Courts  upon  the  construction 
of  that  statute  had  been,  that  where  the  tree  is  timber,  ly  law  or  custom,  of  20 
years  growth  or  upwards,  it  is  exempt  from  tithe :  and  Lord  Coke,  in  his  com- 
ment on  that  statute,  says,  that  with  respect  to  20  years  being  the  age  of 
timber,  that  statute  was  declaratory  of  the  common  law.  Oak,  ash,  and 
other  general  timber  wood  may  be,  and  often  are  treated  as  underwood, 
and  then  they  are  titheableand  rateable  as  well  as  beech  :  but  all  the  witnesses 
agreed,  that  these  beech  woods  were  not  treated  as  underwoods,  but  managed 
quite  in  a  different  way  as  timber.  Whether  any  wood  therefore  be  saleable 
underwood  or  not  within  the  stat  of  Elizahetht  depends  upon  the  manage- 
ment in  cutting,  and  not  upon  the  size  or  nature  of  the  wood.  Oak  and  ash 
are  frequently  managed  as  underwoods  in  Kent,  and  are  cut  for  hop  poles 
throughout  large  districts.  In  the  poor  soil  of  this  part  of  BuekingkamMre^ 
oak  or  ash  would  take  60  years  to  attain  the  growth  sufficient  to  measure  for 
timber  in  the  way  proposed  by  some  of  the  witnesses. 

'  The  Attorney- General,  Sellon,  Serjt.,  Best  and  Frere,  contra.  The  evi- 
dence was  not  that  beech  was  timber  by  the  custom  of  the  county  generally, 
but  that  it  was  timber  when  of  a  certam  girth  or  dimensions  containing  10 
feet  of  solid  contents,  which  made  it  applicable  to  the  purposes  of  building. 
The  mode  of  treatment  in  the  mean  time,  till  it  arrived  at  that  growth,  cannot 

(a)  Lapthorne*$  caie.  1  Roll.  Rep.  866.,  2  Roll.  Abr.  814,  and  1  Init.  68.  a.  and  vide 
jRes  V.  Minehinhampton  JnhabitanU,  8  Barr.  1810. 

lb)  fValton  v.  Tryon,  before  Lord  Hardwieks  io  1751  >  8  Bnni*s  Ecel.  Law,  440,  4.  and 
2Gwillim,8a7. 
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make  that  timber  which  is  not  such  by  law,  nor  does  the  custom  depend  upon 
the  mode  >of  treatment.  Then  if  the  custom  be  so  qaaltfied  that  beech  of  a 
certain  size  only  be  timber  within  it,  until  it  grow  to  that  size,  it  must  be  treat- 
ied  as  sakcUde  underwooi^  and  rateable  accordingly.  But  the  learned  Judge 
told  the  jury,  that  as  beech  might  be  timber  by  the  Custom  of  the  county,  he 
would  take  uppn  himself  to  say,  in  conformity  witb  the  rule  of  law  respecting 
timber  trees  in  general,  that  it  became  timber  at  20  years  growth.  Whereas 
that  which  stands  upon  custom  only  must  be  taken  with  all  the  qualifications 
of  the  custom,  and  general,  rules  of  law  can  have  no  application  to  it  beyond 
what  is  evidenced  by  the  custom  in  those  respects.  The  question  therefore, 
quo  modo  beech  was  timber  by  the  custom,  ought  wholly  to  have  been  left  to 
the  jury  as  a  matter  of  fact  upon  the  evidence.  But  wheq  it  was -admitted 
that  beech  would  by  the  custom  of  the  county  become  timber  when  of  certain 
growth  and  dimensions,  the  learned  judge  took  on  himself  to  decide  by  refer- 
ence to  the  general  rule  of  law  respecting  timber,  that  it  would  become  such 
at  20  years  growth.  [Being  asked  by  Lt  Blanc,  J.  whether  it  Were  meant  to 
be  contended  that  any  tree,  however  old,  if  not  of  certain  solid  contents  so  as 
to  make  it  timber,  must  necessarily  be  saleable  underwood :  they  answered  in 
the  affirmative.]  In  Chamber*!  Cyclopedia,  underwood  is  described  to'  be  cop- 
pice, or  any  wood  not  accounted  timber.  The  general  rule  as  to  20  years 
growth  of  certain  woods  constituting  them  timber  is  altogether  grounded  upon 
the  Stat.  45  Ed.  3.  c.  3,  concerning  prohibitions  to  suits  in  the  spiritual  court 
for  sylva  cadua,  which  speaks  of  *'  great  wood  of  the  age  of  20  years,"  &c« 
sold  to  merchants,  &c.  which  should  not  be  titheable :  yet  that  must  have 
been  understood  of  wood  large  enough  to  be  applied  to  the  purposes  of  timber ; 
for  in  Howes  v.  Cornwall,  1  Lev.  lS9,and  2  Keb.  90,  wood  which  was  usually 
cut  for  firewood,  though  of  25  years  growth  or  more,  was  held  to  be  titheable : 
and  Twysden,  J.  said,  that  it  was  not  the  leaving  it  a  long  time  that  made  it 
timber.  And  in  the  late  case  of  The  King  v.  The  Inhtdntants  of  Mirfield^ 
Ante,  219,  woods  which  were  usually  felled  for  sale  at  21  years  growtl^  were 
still  held  rateable  annually  throughout  that  period  as  saleable  underwoods. 
[Le  Blanc,  J.  In  that  case  no  question  arose  respecting  the  age  of  the  woods, 
which  were  stated  in  fact  to  be  underwoods,  and  were  of  10  years  growth.] 
A  custom  making  the  question  of  timber  or  no  timber  depend  upon  the  dimen- 
sions of  the  tree  is  in  its  nature  more  certain  than  a  rule  which  has  reference 
only  to  its  age. 

Lord  Ellenbosouoh,  G.  J.  The  question  is,  whether  certain  woods  were 
liable  to.be  rated  to  the  relief  of  the  poor  under  the  statute  43  Elizabeth  f 
And  that  depends  upon  whether  they  ranged  themselves  under  the  description 
of  sideahle  underwoods  in  the  statute ;  for  under  that  character  or  denomination 
only  were  they  liable  to  be  rated.  And  here  a  verdict  has  been  found  by  the 
jury,  under  the  direction  of  the  learned  Judge  who  tried  the  causie,  upon  the 
evidence  of  witnesses  on  both  sides,  concurring  uniforroljr  to  the  same  conclu- 
sion, that  they  were  not  saleable  underwoods.  That  finding  then,  without  ad- 
verting to  any  other  issues  on  the  record,  decided  the  action,  as  to  the  rate- 
aUlity  of  the  woods  and  the^nght  of  taking  the  distress ;  for  if  they  were  not 
saleable  underwoods,  whatever  else  they  might  be  appears  in  my  present  judg- 
ment of  the  case  to  be  immaterial.  There  are,  however,  other  issues,  as  to 
whether  the  particular  trees  in  question  were  timber  trees :  which  might  be 
considered  as  material  issues  on  the  part  of  the  plaintiff;  for  if  they  were  of 
that  description  of  trees  which  by  the  custom  might  become  timber,  it  would 
be  open  to  biro  to  shew  that  they  were  of  that  age  which  privileged  them  as 
timber  trees  from  being  liable  to  be  tithed  or  rated  to  the  poor.  And  that 
might  be  considered  as  a  imedium  of  proof,  that,  being  timber,  they  were  not 
saleable  underwoods.  Now,  the  issues,  whether  timber  or  not,  did  not  properly 
embrace  any  such  questions  as  have  been  argued,  whether  there  be,  any  quali- 
fications by  the  custom  of  the  county  of  Btuks  respecting  the  size  or  applica- 
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tion  of  the  trees  to  make  them  timW ;  but  the  question^  properly  were, 
whether  the  trees  were  of  that  quality  aod  egc  as  entitled  them  to  be  coosider- 
ed  under  the  denomination  of  timber^  and  therefore  entitled  to  the  protection 
belonging  to  timber,  by  law,  namely,  whether  beech  were  by  the  custom  of 
the  county  a  timber  tree,  and  whether  these  beech  trees  were  of  the  growth 
of  20  years.  But  lam  at  a  loss  to  find  a  MdiUiUa  of  authority  in  any  law  book 
to  warrant  me  in  saying,  that  though  oak  and  ash,  which  are  timber  trees 
erery  where  by  the  general  rale  of  the  realm,  become  timber  at  20  years 
growth,  without  any  other  qualification,  and  beech  is  recognised  in  our  law 
books  as  a  timber  tree  by  the  custom  of  the  county  of  Bucks;  yet  that  there 
may  be  a  certain  other  qualification,  depending  on  the  quantity  of  its 
solid  contents,  attached  to  beech,  which  does  not  belong  to  oak  or  ash. 
Sif  the  qualification  of  having  10  feet  of  solid  contents  may  be  attached  upoa 
beech  to  make  it  timber  in  the  county  of  Bucks,  I  see  no  reason  why  it  may 
not  as  well  be  attached  there  upon  oak  and  ash,  which  are  timber  by  the  gen- 
eral law  of  the  realm.  But  our  law  books  are  quite  silent  upon  the  subject 
of  any  such  qualification ;  nor  is  there  any  thing  in  the  wording  of  these  is- 
sues to  raise  the  question.  And  if  such  a  distinction  were  admitted,  it  would 
lead  to  great  uncertainty  and  inconvinience.  It  might  be  different  in  different 
districts  of  the  county  of  Bucks.  In  one  the  solid  contents  required  to  make 
the  tree  timber  might  be  10  feet ;  in  another  9 :  in  another  8.  In  other  coun- 
ties, where  other  trees  are  timber  by  custom,  we  should  have  the  same  or  oth- 
er distinctions  starting  up ;  not  a  word  of  which  is  to  be  found  in  any  law 
book.  It  is  laid  down  generally  by  Lord  Coke,  and  supported  by  adjudged 
cases,  that  beech  is  timber  by  the  custom  of  the  county  of  Bucks.  Then  why 
should  we  not  be  bound  to  take  notice  of  that  custom  so  declared  and  estab- 
lished, as  we  take  notice  of  the  custom  of  gavelkind  in  KbtU  f  Aod  when 
bnech  is  declared  to  be  timber  by  the  custom,  it  must  be  taken  to  be  timber  ac- 
cor  Jing  to  the  rules  of  the  common  law  respecting  timber.  Still  however  the 
material  question  is,  whether  these  were  saleable  underwoods?  In  some 
counties,  particularly  in  Kent,  they  are  much  in  the  habit  of  cutting  down 
wood  as  underwood  which  would  be  most  valuable  timber  if  it  were  suffered 
to  grow  to  the  statuteable  age,  if  I  may  so  call  it,  of  20  years  :  but  it  is  treated 
as  underwood ;  but  all  the  witnesses  agreed  that  this  was  treated  not  at  all 
like  underwood.  It  is  stated,  that  where  the  woods  are  managed  as  under- 
woods, all  the  small  wood  is  cut  down  at  stated  periods,  leaving  standard  trees 
at  cerUiio  distances :  whereas  here  they  cut  down  the  larger  and  leave  the 
sntaller  wood :  it  was  not  therefore  treated  in  any  respect  like  underwood. 
Then  as  to  the  evidence  of  the  qualification  of  the  the  custom  contended  for, 
what  does  it  amount  to  ?  One  witness  only  says,  that  if  the  tree  do  not  con- 
tain 10  feet  of  solid  contents,  it  is  not  timber  but  underwood:  but  his  evidence 
cannot  be  put  against  the  other  testimony,  and  against  the  silence  of  the  law, 
which  is  eloquence  on  a  subject  of  this  sort  that  has  been  so  much  discussed 
in  the  books. 

Grose,  J.  The  only  question  is,  whether  this  be  saleable  underwood  in 
contradistinction  to  timber  ;  and  when  we  consider  the  evidence,  and  attend 
to  what  has  been  said  upon  this  subject,  it  is  impossible  to  doubt  for  a  moment 
what  it  was.  The  trees  which  were  felled  were  beech  trees  of  more  than  20 
years  growth :  beech  is  timber  by  the  custom  of  the  county  of  Bucks  ;  and 
the  law  books  recognize  it  as  timber  there  by  that  custom  :  and  the  evidence 
proves  that  these  woods  were  not  managed  or  cut' as  saleable  underwoods,  nor 
bought  or  sold  as  such,  but  as  timber.  Then  beech  being  timber  by  the  cus- 
tom of  the  county,  and  these  beech  woods  being  of  more  than  20  years  growth, 
and  not  being  managed  or  cut  as  underwoods,  whiat  doubt  can  there  be  but 
that  in  this  case,  as  well  as  in  the  case  of  other  general  timber  trees,  they  must 
be  considered  as  timber,  and  not  as  saleable  underwoods.  Then  if  this  be  the 
clear  sense  aod  kw  upon  the  subject,  as  it  seems  to  be,  it  would  be  to  no  pur- 
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}>09e  to  send  this  cause  affaia  to  trial,  since  there  must  he  the  same  verdict 
again  upon  the  same  evidence.  I  have  no  donbt  that  by  the  custom  it  is  tim- 
her ;  and  heing  timber,  it  cannot  be  saleable  underwood,  which  is  the  material 
question  upon  these  .issues. 

Ls  Blanc,  J.  The  question,  with  reference  to  the  statute  of  Elizabeth^  is, 
whether  the  wood  felled,  and  on  which  a  distress  has  been  levied  in  respect  of 
a  poor's  rate  thereon,  be  saUaMe  underwood  ?  This  is  a  question  of  feet ;  and 
considering  it  as  such,  there  can  be  doubt;  because  all  the  witnesses  agreed, 
that  this  had  none  of  the  qualities  of  underwood ;  that  it  was  never  managed 
or  treated  as  such ;  and  some  of  them  said  they  would  not  on  any  account 
call  it  so :  considering  it  therefore  as  an  issue  of  fact,  there  can  be  no  doubt 
but  that  the  determination  of  the  jury  was  warranted  by  the  evidence.  But 
it  is  now  said,  that  that  issue  was  in  truth  a  conclusion  of  law  resulting  from 
the  inquiry  whether  or  not  the  trees  in  question  were  timber  by  the  custom ; 
that  if  they  were  not  timber,  they  must  necessarily  be  saleable  underwood. 
And  to  be  sure,  the  case,  as  it  was  stated  to  the  learned  Judge,  was  considera- 
bly perplexed,  or  rather  it  was  presented  to  his  mind  in  a  very  different  view  from 
that  in  which  it  is  now  attempted  to  be  placed,  when  at  the  outset  of  the  cause, 
it  was  admitted,  that  by  the  custom  of  the  county  beech  is  timber,  and  this 
without  any  modification.  And  though  if  that  were  incautiously  admitted, 
without  the  qualification  meant  to  he  insisted  on,  it  should  not  prejudice  the 
defendant ;  still  it  led  to  the  course  which  the  cause  took  at  the  trial.  For 
when  it  is  understood  and  agreed  on  both  sides,  that  by  the  custom  of  the 
particular  county,  where  there  is  a  scarcity  of  the  common  species  of  timber 
wood,  and  where  the  soil  favours  the  growth  of  another  species  of  wood,  that 
other  species  shall  be  considered  as  timber ;  the  only  question  according  to  the 
usual  course  observed  in  such  cases  has  been  upon  the  nature  of  the  wood  ift 
dispute^  whether  of  that  species,  and  not  upon  the  size  of  it;  and  when  once 
that  species  has  been  considered  as  timber,  the  question  is  whether  it  shall 
not  carry  with  it  all  the  properties  and  consequences  of  timber  by  the  general 
law,  and  not  be  liable  to  be  qualified  by  the  particular  opinions  of  individuals 
in  different  parts  of  the  county,  as  to  whether  it  were  of  a  size  sufficient  to  be 
useful  or  not  useful  as  timber.  It  seems,  therefore,  that  the  last  issue  was 
properly  an  issue  of  fact,  and  properly  determined  :  and  that  even  if  it  had 
gone  to  the  jury  upon  the  ground  now  contended  for  whether  the  beech  trees 
in  question  were  timber  or  not  according  to  the  custom,  the  verdict  must  upon 
the  weight  of  evidence  on  that  head  have  been  the  same  way  in  wbieh  the 
jury  have  found  upon  the  issue  whether  it  were  saleable  underwood  or  not. 
For  I  agree  with  tne  learned  Judge,  that  when  once  a  particular  wood  has 
been  determined  to  be  timber  by  the  custom  of  a  county,  it  is  to  be  taken  to 
be  so  according  to  the  rules  of  the  common  law  in  respect  to  timber  in  gen* 
eml ;  and  therefore,  the  issue  whether'  timber  or  not  by  the  custom  of  the 
county  will  only  let  in  the  inquiry  as  to  the  particular  species  of  wood,  and 
will  not  let  in  those  qualifications  which  were  attempted  to  be  introduced 
in  this  case. 

Rule  discharged. 

Batlbv,  J.  was  trying  causes  at  GuUdhaU. 
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John  Toovey  and  Kempster  Hughes  Knight,  an  Infant, 
by  Kempster  Knight  his  Father  and  next  Friend,  v. 
John  Basset,  and  George  Basset,  John  Charles  Lovirth 
and  Ann  his  Wife,  Robert  Huntsman  and  Jeronomy  bis 
Wife,  Aubery  Bowles  Hughes,  Jane  Toovey,  Catherine 
Bassett,  and  James  Roe,  and  Harriett  his  Wife. 

lOEait,  460.    Jan.  81 »  1809. 

Under  a'deYbe  to  the  taatatriz'i  daoghter  E,  for  life,  remaioder  to  iier  ehildren  and  their 
beirs  for  ever  ;  bat  in  caie  E.  die  witboot  leaving  any  ivae  of  ber  bodj,  tben  to  eertnia 
other  grand-children  bj  oiher  daoghtera  aqoally  to  be  divided  between  tbem  abare  and 
share  alike  as  tenants  in  common  :  bat  in  case  of  the  death  of  eiiber  of  ber  ^nd-chil- 
dreo,  under  age  and  mthout  having  any  i$$iu,  the  share  of  him  or  her  so  dying  should 
be  for  the  benefit  of  the  sarvivors  of  the  respective  family,  8ic.  Held  that  the  grand-chil- 
dren took  a  fee  in  their  respective  shares,  by  reason  of  the  devise  over  on  their  dying  vii^tr 
ag;  with  anexeeotory  devise  over  if  any  ol  tbem  died  nnder  21,  and  wiiboot  leaving 
issae  at  <A«  time  tf  thnr  retpective  deaUu  ;  and  therefore  the  limitation  over  was  not  too 
remote. 

THE  Master  of  the  Rolls  sent  the  following  case  for  the  opinion  of  this 
Court. 

Ann  Michaels  widow,  being  seised  in  fee  of  a  freehold  estate  called  Perry 
Lands,  at  Shipley  and  West  Grinsted  in  SusseZt  and  being  possessed  of  a 
leasehold  estate  at  Midhurst  in  the  same  county  for  the  remainder  of  a  term 
of  years  unexpired,  by  her  will  dated  the  13th  of  December  1786,  and  duly 
executed  and  attested,  after  stating  "  that  she  thereby  disposes  of  her  worldly 
**  estate  wherewith  God  had  been  pleased  to  bleas  her  as  follows,"  devised 
thus :  "  First,  I  give  and  devise  all  that  my  messuage,  land^,  &c.  called  Per^ 
**  ry  Lands,  in  the  parishes  of  Shipley  and  West  Grinsted,  and  also  all  that 
■*  messuage  and  garden  in  Midhurst,  &c.  unto  my  daughter  Elizabeth  Mu 
"  chael,  to  hold  all  the  said  several  premises  unto  her  for  and  during  the  teroa 
*'  of  her  nataral  life ;  and  in  case  of  her  marriage,  for  and  during  the  term  of 
'*  the  natural  life  of  her  husband ;  and  from  and  after  the  decease  of  the  sur- 
**  vivor  of  them,  my  said  daughter  Elizabeth  and  her  husband,  (in  case  she 
**  marries.)  I  give  and  devise  the  same  premises  unto  ail  and  every  the  chil- 
'*  dren  on  the  l^dy  of  my  said  daughter  Elizabeth  by  her  said  husband  to  be 
**  begotten,  and  unto  their  heirs ;  and  if  but  one  child,  then  unto  such  only 
**  chnd,  and  to  his  or  her  heirs  for  ever.  But  in  case  my  said  daughter  and 
'*  her  husband  die  without  leaving  any  issue  of  her  body,  then  I  do  hereby 
**  give  and  devise  all  the  said  several  premises  unto  my  grand  children  John 
**  Toovey,  (son  of  my  daughter  Jane  Toovey)  John,  George,  and  Ann'Bassett^ 
**  (children  of  my  daughter  Catherine,  wife  of  the  Rev.  John  Bassett)  and  the 
'*  child  or  children  with  which  she  my  said  daughter  Catherine  is  nqw  preg- 
^  iiant»  and  unto  Elizabeth  Mary,  Henrietta,  Harriet,  and  Aubery  BowUm^ 
"  (daughters  and  son  of  my  daughter  Mary  Hughes)  equally  to  be  divided  be- 
*<  tween  them  all,  share  and  share  alike,  as  tenants  in  common.  But  in  case 
*'  of  the  death  of  either  of  my  said  grand-children  under  age,  and  unthoui 
'*  leaving  any  lawful  issue,  then  it  is  my  will,  that  the  share  or  part  of  him, 
"  her,  or  them,  so  dying,  shall  be  for  the  benefit  of  the  survivors  of  the  res* 
**  pecttve  family  to  which  he,  she,  or  they  belong.  And  in  case  of  the  death 
'*  of  my  grandson  John  Toovey,  under  age  and  without  leaving  any  latefid 
"  issue,  then  it  is  my  will  that  his  share  or  part  of  the  said  several  premises 
**  shall  go  and  be  divided  amongst  all  and  every  of  my  surviving  grand-chil* 
"  dren."  There  was  no  residuary  devise  of  real  estate ;  but  the  testatrix  de- 
vised  all  her  goods,  chattels,  and  personal  estate  to  her  daughter  Elizabeth. 
The  testatrix  died  soon  af\er  making  her  will ;  leaving  her  daughter  EUza- 
beth  then  the  wife  of  Richard  Burley,  her  daoghter  the  defendant  Jans  Too- 
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9ey  widow,  her  daughter  the  defendant  Catherine  Bauett,  her  daughter  Mary 
Hughes^  and  another  daughter  Jeronomy  Newman,  formerly  Jeranomy  Mi* 
chael,  spinster,  (the  two  last  of  whom  are  since  dead,)  her  co-neiresses  at  law ; 
and  also  leaving  the  plaintiflf  John  Toovey,  the  defendants  John  Bassett, 
George  Bastett,  Ann  the  wife  of  John  Charles  Lowth,  Elizabeth  Mary,  (since 
deceased)  the  wife  of  Kempster  Knight,  Henrietta  Hughes,  (since  deceased,) 
Harriet  the  wife  of  James  Roe,  and  Aubery  Bowles  Hughes,  her  eight  grand- 
children :  and  soon  afler  the  testatrix's  death,  her  daughter  Catherine  Bassett 
(who  at  the  time  of  the  will  made  was  pregnant)  was  delivered  of  a  daughter 
named  Jeronomy,  who  is  now  the  wife  of  the  defendant  Robert  Huntsman, 
Elizabeth  Mary  Knight,  one  of  the  testatrix's  grand-children,  died  some  time 
as^o,  intestate  as  to  her  real  estate,  leaving  the  plaintiff  Kempster  Hughes 
Knight,  an  infant,  ber  eldest  son  and  heir  at  law.  Soon  af\er  the  death  of 
the  testatrix,  Richard  Burley  and  Elizabeth  his  wife  entered  into  possession 
of  the  devised  estates,  and  continued  in  possession  till  their  respective  deaths  ; 
and  they  died  without  leaving  issue.  Henrietta  Hughes  is  lately  dead,  hav- 
ing first  attained  her  age  of  21  years,  and  having  hy  her  will  devised  her 
share  of  the  devised  estates  to  the  defendant  Harriett  Roe,  The  question  for 
the  opinion  of  the  Court  was,  what  estate  or  interests  the  plaintiff  John  Too- 
vey,  and  the  defendants  John  Bassett,  George  Bassett,  Ann  the  wife  of  John 
Charles  Lowth,  Elizabeth  Mary,  deceased,  the  late  wife  of  Kempster  Knight, 
Henrietta  Hughes,  deceased,  Harriet,  the  wife  of  James  Roe,  Jeronomy  the 
wife  of  Robert  Huntsman,  and  Aubrey  Bowles  Hughes,  the  nine  grand-chil- 
dren of  the  testatrix  Ann  Michael,  took  under  her  said  will  in  the  freehold 
and  leasehold  premises  ? 

CroseUe  for  five  of  the  grand-children,  (the  plaintiff  John  Toovey,  and 
the  defendants  John  and  George  Bassett,  Ann  Lowth,  and  Jeronomy  Hunts- 
man,)  contended  that  they  took,  as  tenants  in  common,  a  fee  in  the  freehold, 
and  the  absolute  interest  in  the  leasehold.  The  introductory  words  shew  that 
the  testatrix  did  not  mean  to  die  intestate  as  to  any  part  of  her  estate; 
and  there  is  no  residuary  clause.  It  is  now  unnecessary  to  consider  what  es- 
tate the  children  of  her  daughter  Elizabeth  would  have  taken,  if  there  had 
been  any ;  (either  an  estate  tail,  or  an  executory  devise  with  a  remainder 
over ;)  that  estate  being  disposed  of  in  the  event.  The  next  limitation  is  to 
the  several  grandchildren  by  name  "  equally  to  be  divided  between  them  all, 
share  and  share  alike,  as  tenants  in  common."  So  far  that  would  only  have 
given  them  estates  for  lives  :  but  the  clause  which  follows,  directing  that  *<  in 
case  of  the  death  of  either  of  my  said  grandchildren  under  age,  and  without 
issue,**  his  or  her  share  shall  be  for  the  benefit  of  the  survivor  of  that  branch 
of  the  family,  kc,  carries  the  fee :  because  if  only  a  life  estate  had  been  in- 
tended to  be  given  to  each,  it  was  immaterial  whether  the  devisee  attained 
the  age  of  21  or  not :  and  giving  the  share  of  each  over  in  this  manner,  only 
in  the  event  of  the  party  dying  under  21,  shews  that  the  testatrix  intended 
each  grand-child  to  take  a  fee,  if  he  or  she  attained  21.  If  the  share  of 
each  had  only  been  given  over  upon  the  devisee's  dying  without  issue,  it 
might  have  oeen  contended  that  he  would  only  take  an  estate  tail :  though 
where  the  devise  over  was  to  the  heir  at  law,  in  Robinson  v.  Grey,  9  East,  1, 
that  was  held  to  give  a  fee  to  the  antecedent  takers.  But  even  in  this  view 
the  leasehold  would  pass  absolutely.  '  To  shew  that  a  devise  over,  upon  the 
first  devisee's  dying  under  21,  would  give  a  fee  to  such  first  devisee  attaining 
that  age,  he  referred  to  Frogmorton  v.  Holyday,  3  Burr.  1618,  and  Doe  v. 
Cundall,  9  East,  400 :  and  distinguished  these  from  Doe  d.  Candler  v.  Smithy 
7  Term  Rep.  531,  where  an  estate  tail  only  was  adjudged  to  the  first  taker, 
because  such  an  estate  was  expressly  devised  to  her  in  the  first  instance,  and 
that  construction  best  effectuated  the  general  intent  of  the  testator.  And  there 
too  the  only  question  made  was,  whether  the  first  taker  had  an  estate  for  life 
only  or  in  uiil,  and  not  whether  she  took  in  tail  or  in  fee.    But  here  the  e»- 
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tate  18  girea  ja  the  first  instance  to  the  grandchildren  generally,  and  therefore 
there  is  no  express  declaration  of  the  testatrix's  intention  to  the  contrary,  to 
olMtnici  the  legal  effect  of  the  suhsequent  words. 

Beader  argued  to  the  same  effect  for  K,  H.  Kmght^  a  son  of  one  of  the 
grand-daughters. 

Nolan  argued  to  the  same  effect  for  Harriet  Boe^  another  of  .the  grand- 
daughters :  and  added,  that  if  they  were  considered  to  take  only  estates  for 
li  res,  the  words,  in  case  of  the  death  of  either,  **  without  leaving  any  lauffid 
issiiey*^  must  be  rejected  altogether ;  and  unless  they  take  a  fee,  the  words,  in 
case  of  the  death  of  either  '*  under  age"  will  be  nugatory. 

Hdlroyd^  contra,  for  the  two  defendants  Jane  Toovey  and  Cath,  Bassett^  co- 
heiresses of  the  testatiix,  contended  that  the  grandchildren  took  only  estates 
for  lives,  or  at  most  estates  tail  in  their  original  shares,  and  that  the  devise 
over  to  the  survivors  was  too  remote,  as  being  after  an  indefinite  failure  of  is- 
sue. First,  they  took  only  life  estates,  because  an  heir  can  only  be  disinherit- 
ed by  express  words  or  necessary  implication ;  and  there  are  no  such  words ; 
and  no  such  implication  can  anse  from  the  devise  over ;  for  all  the  cases 
where  a  devise  over  after  a  dying  within  age  has  been  held  to  carry  a  fee  to 
the  first  taker  attaining  21,  are  founded  upon  the  dictum  of  the  reporter  at  the 
end  of  the  case  of  Purefoy  v,  Rogers^  2  Saund.  388  a.  But  there  the  de- 
vise over  was  to  the  heir  at  law  of  the  devisor,  and  the  reasoning  on  which  it 
is  founded  only  applies  to  such  a  devise  over.  And  in  FowUr  v.  Blachoell, 
Com.  Rep.  353,  where  the  devise  over  was  to  an  elder  son,  if  the  younger 
should  die  before  21,  it  was  held  not  to  pass  a  fee  to  the  first  taker.  [Lord 
EUenborough,  G.  J.  The  devise  over  was  not  to  the  heir  at  law  either  in 
Frogmorton  ▼.  Hdidayy  3  Burr.  1618,  or  in  Doe  v.  Cundall,  9  East,  400.] 
Admitted  ;  but  those  cases  may  be  distinguished  from  the  present ;  for  in  the 
first,  unless  a  fee  had  been  given  to  the  first  taker,  the  testatrix  would  not 
have  disposed  of  all  hei  worldly  estate  as  she  professed  to  do.  Whereas 
here  a  fee  is  expressly  given  to  the  children  of  ElizaheiK  before  the  devise  in 
question ;  jmd  It  is  only  in  a  particular  event  that  the  estate  is  given  over. 
Here,  therefore,  the  introductory  words  are  satisfied  without  giving  a  fee  by 
implication,  which  they  were  not  in  the  other  case.  There  too,  the  limita- 
tion over  was  only  upon  a  dying  under  21,  and  not  also  upon  a  Ay'mgwithofut 
issue.  There  was  also  a  charge  there  upon  the  estate ;  which  was  observed 
upon  by  the  Court.  [Lord  EUenborough.  The  charge  was  no  burthen  upon 
the  devisee,  but  was  to  be  paid  out  of  the  rents  ahd  profits.]  The  testatrix  al- 
so had  given  a  fee  to  one  of  her  sons  in  another  estate ;  and  it  did  not  appear 
to  the  Court,  that  any  distinction  was  intended  by  her  as  to  the  nature  or  the 
estate  devised  to  the  other  son.  And  in  Doe  v.  CundalU  the  limitation  waF, 
that  if  the  party  should  die  before  21,  the  survivor  should  be  hfir  to  the  pro* 
perty :  which  shewed  that  the  first  was  to  take  an  estate  of  inheritance ;  be- 
cause in  the  particular  event  of  his  dying  under  21  the  testator  substituted  an 
heir  in  the  place  of  the  heir  .who  would  otherwise  have  taken.  If  however 
it  is  to  be  implied  from  the  devise  over,  that  the  grandchildren  were  to  take 
an  estate  of  inheritance,  they  will  only  take  an  estate  tail,  and  not  a  fee  :  for 
this  is  a  devise  over  not  only  upon  a  dying  before  21,  but  also  without  issue  ; 
which  shews  that  the  testatrix  did  not  intend  that  the  estate  should  go  over 
on  a  dying  before  21  alone,  but  on  a  dying  '*  under  21  and  without  issue  :" 
but  if  the  gi^andchildren  attained  21,  she  meant  at  all  events  that  their  issue 
was  to  take ;  which  will  only  give  them  estates  tail.  But  if  the  grand- 
children took  a  fee^  the  limitation  over  to  the  survivors  of  the  shares  of 
those  who  died  under  21,  and  without  leaving  issue,  will  be  too  remote ; 
being  an  executory  devise,  and  not  a  contingent  remainder ;  and  being  aAer 
an  indefinite  failure  of  issue.  This  differs  it  from  the  devise  over  in  Doe  d. 
Candler  v.  Smithy  7  Term  Rep.  €31,  which  was  after  a  devise  to  one  and  the 
hHrs  of  her  body  for  ever  as  tenants  in  common,    .There,  though  the  issue 
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could  not  tak^  asienanU  in  eomroon,  if  the  ancestor  took  as  tenant  in  tail'; 
yet  as  the  general  intent  could,  not  otherwise  he  effectuated,  the  Court  held 
that  the  ancestor  took  an  estate  tail.  The  general  rule  of  construction  on  the 
words,  dying  without  issue,  has  been,  with  respect  to  leasehold,  to  restrain 
them  to  a  dying  without  issue  at  the  time  of  the  death  of  the  preceding  taker ; 
but  in  the  case  of  freehold,  they  have  been  taken  to  mean  an  indefinite  failure 
of  issue,  unless  there  have  been  other  words  to  shew  an  intent  to  confine  the 
meaning  of  them  (a).  - 

Lord  Ellenborough,  C.  J.  The  testatrix  could  not  have  contemplated  an 
indefinite  failure  of  issue  at  any  remote  period,  becaus(e  she  only  looked  to  a 
period  while  her  grandchildren  were  under  age.  The  context  therefore  shews 
that  the  devise  over,  upon  a  dying  without  leaving  issue,  must  be  confined  to 
the  time  of  the  death  of  the  preceding  taker.     Then  with  respect  to  the  other 

Question ,  it  is  enough  to  say,  that  there  is  no  sufiicient  distinction  between 
lis  case  and  those  of  Frogvwrton  v.  Holyday^  and  Doe  v.  Cundally  to  lead 
us  to  a  different. conclusion  ;  but  we  are  bound  bv  these  authorities  to  say  that 
the  grandchildren  took  a  fee.  If  those  cases  had  been  cited  before  the  Master 
of  the  Rolls,  he  probably  would  not  have  sent  this  case  for  our  opinion. 
Afterwards  the  following  certificate  was  sent  to  his  Honour : 
This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it,  and 
are  of  opinion,  that  the  said  plaintiff  John  Tootey^  and  the  defendants  John 
Bauett,  George  Bassett,  Ann  the  wifis  of  John  Charles  Lowth,  Elizidfeth  Mar 
ry,  deceased,  the  late  wife  of  Kempster  Knight,  Henrietta  Hughes,  deceased, 
Harriet^  the  wife  of  James  Roe,  Jcronomy,  the  wife  of  Robert  Huntsman,  and 
Aubery  Bowles  Hughes,  the  nine  grand-children  of  the  testatrix,  Ann  Michael, 
took, under  her  said  will  estates  in  fee,  as  tenants  in  common  in  the  said  free- 
hold premises,  and  an  absolute  interest  as  tenants  ih  common  in  the  said  lease- 
bold  premises,  with  executory  devises  over,  if  any  of  them  died  under  21,  and 
without  leaving  lawful  issue  at  the  time  of  their  respective  deaths(l)., 

Elusnborough. 

N.  Gbose. 

S.  Le  BLAi^c. 

J.  Bavlsy. 


Mofiat  and  Another  v.  The,  East-India  Company. 

10  Eaft,  468.    Jan.  81,  1809.' 

The  clantM  io  the  EaH  India  Compeoj's  eharter-partiee  whereby  the  Cpmpaaj  agree  lo 
allow  200/.  per  inonib  Tor  provUiona  while  the  ship  remaina  in  India  or  China,  to  be  com* 
poted  from  her  delivery  of  the  CoropaDv'a  diapatciiea  (if  any)  at  the  abip'a  **Jlr»t  conngn" 
ed  porif  until  ahe  shonld  be  diapatchea  from  her  last  port  in  India  or  China  to  retam  \o 
Europe^**  ia  to  be  nnderatood  of  her  latt  conngntd  p6rt;  and  will  not  inelade  the  time 
which  elapaed  after  her  departore  from  Canton  (which  waa  her  laat  conaigned  port  accord- 
ing to  her  uiling  instrueiiona,)  on  her  retom  to  JEurope,  from  which  coorae  ahe  waa  driven 
by  itreaa  of  weather,  and  forced  to  pat  into  Bombay  for  repairs,  before  she  waa  a^aio  dis- 
patched for  Europe.  Bat  after  the  ship  waa  ready  to  sail  again  from  Bombay,  the  Com- 
pany having  detained  her  two  months  longer  for  Oi>nvoT  before  they  again  dispatched  her 
for  Europe,  they  paid  the  200/.  a  month  tor  that  period. 

The  14/.  covenanted  to  be  paid  by  the  Company  to  the  ship  owner  in  England  for  each  pas- 
aenger  ordered  on  board  the  abip  in  India  by  the  Company's  agents,  is  payable  notwith- 
atandiog  the  loss  of  the  ship  before  her  arrival  in  the  Thama, 

IN  covenant,  the  declaration  set  out  a  charter-party  entered  into  by  the 

(a)  See  the  cases  on  this  subject  cdllected  in  a  note  of  Mr.  Serjt.  WiUiana  to  Purtfoy  v> 
Hogerit  2  Sound,  888.  e. 

( I )  Vide  Ray  v.  Entlin  ^  at,  2  Mass.  Rep.  564.  Foidiek  ^  at  v.  Cornell,  I  Johns.  44^ 
Jaekeon  d.  Burkans  v.  Blanehan^  8  Johns.  292.  Eeating  &  tur.  v.  Reynold;  1  Bay  78w 
Denn  d.  Syiion  &  wt,  v.  Wood,  Cam.  &  Aor.  202.  Dunn  h  ux.  v.  Bray,  I  Call*  888. 
Hill  V.  Burrow,  8  Call,  842.  Tate  v.  Tally,  8  Call.  864.  Eldridgek  al.  v.  Fieher,  I 
Hen.  and  Monf.  669. 
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Skintifis,  as  owners  of  the  ship  Ganges,  in  the  common  form,  dated  London^ 
d  October  1804,  whereby  the  plaintiffs  let  to  freight  all  the  said  ship  to  the 
Company  for  a  certain  voyage  in  trade,  and  also  in  warfare,  and  on  any  other 
service  whatsoever,  as  the  Company,  or  any  of  their  authorized  agents,  &c. 
should  direct  in  writing.  And  it  was  agreed,  that  the  ship  should  proceed 
from  the  Dawns  to  such  ports  and  places  in  the  East-Indies,  Sec,  or  elsewhere 
as  the  Company  should  direct.  That  the  master  should  carry  out  the  value 
of  5002.  in  foreign  coins,  &c.  for  the  supply  of  the  ship's  extraordinary  occa- 
sions in  Jndia,  and  in  her  outward  voyage ;  and  if  she  should  arrive  at  her 
first  consigned  port  in  the  East  Indies  or  CAtna,  then  the  Company's  agents 
should  supply  to  the  master  by  way  of  impress  for  buying  necessary  provis- 
ions  for  the  ship  2002.  for  every  calendar  month,  and  so  in  proportion  for  a 
less  time,  so  long  as  she  should  remain  in  India  or  China,  to  be  computed 
from  the  time  of  the  delivery  of  the  Company's  dispatches  at  the  ship's  first 
consigned  port  in  India  or  China,  and  to  continue  until  the  said  skip  should 
be  d^atched  from  her  last  port  in  India  or  China  to  return  to  Europe. 
And  it  was  also  agreed,  that  the  Company  or  their  agents  should  pay  to  the 
plaintiflfs  in  England  14Z.  for  each  passenger  ordered  on  board  the  said  ship 
oy  any  of  the  Company's  agents  from  any  of  their  settlements,  &c.  in  the 
East'indies.  The  plaintifis  then  averred,  that  after  the  making  the  said  char- 
ter-party, viz.  on  24th  of  April  1805,  the  Company  directed  in  writing  that 
the  ship  should  proceed  from  the  Bourns  ho  Madrass,  Prince  of  Wales^s  Mand^ 
and  China,  but  did  not  put  on  board  any  dispatches  to  their  president,  dec. 
at  Madrass,  and  thereby  discharged  the  master  from  delivering  such  dis- 
patches. That  the  ship  accordingly  sailed  on  her  said  voyage,  and  on  25th 
Aug.  1805,  arrived  at  Madrass,  being  her  first  consigned  port  in  the  East* 
Indies,  &c.  And  then  the  plaintiffs  assigned  as  breaches,  1st,  that  though  the 
ship  remained  in  India  or  China  for  20  calendar  months  computed  from 
the  time  when  the  master  would  have  delivered  the  Company's  dispatches, 
if  any,  at  Madrass,  until  the  ship  was  afterwards  on  the  25tn  of  AprU  1807, 
dispatched  from  her  last  port  in  India  or  China,  according  to  the  true  in- 
tent and  meaning  of  the  charter-party,  of  which  the  company  had  notice ; 
yet  the  Company  or  their  agents,  kc,  did  not  supply  the  master,  with  the 
said  200Z.  for  everv  calendar  month,  &c.  while  the  snip  remained  in  India  or 
China,  but  made  default  therein,  &c.  2dly,  That  after  making  the  charter-par- 
ty, viz.  on  the  25th  oiFdruary  1807,  divers  passengers  were  ordered  on  board 
the  said  ship  by  the  Company's  agents  from  Bombay,  one  of  the  settlements  in 
the  East  Indies,  and  were  received  and  maintained  on  board  :  but  neither  the 
Company  nor  their  agents  paid  to  the  plaintiffs  the  said  14Z.  for  either  of  the 
said  passengers,  but  refu9ecf  so  to  do,  kc,  to  the  plaintiflT's  damage  of  5002. 

To  this  the  defendants  pleaded  several  pleas  in  bar ;  amongst  others,  3dly, 
that  it  was  further  covenanted  by  the  charter-party,  that  the  ship,  having  re- 
ceived in  her  lading,  and  the  master  his  dispatches,  should  depart  from  her 
last  lading  port,  and  (the  dangers  of  the  seas  excepted)  should  sail  directly  and 
return  without  any  deviation,  other  than  should  be  ordered  by  the  Company, 
or  their  agents  abroad,  to  Lrmdan^  and  make  a  due  discharge  into  the  Compa- 
ny's warehouses  of  her  cargo.  And  that  if  the  ship  should,  by  written  orders 
from  the  Company,  be  detained  at  St,  Helena,  or  any  other  port  to  stay  for 
convoy,  they  should  allow  demurrage  of  272.  Ix.  Sd,  a  day :  but  that  they 
should  not  pay  demurrage  for  the  time  the  ship  should  take  in  amending  any 
defects,  except  for  the  damage  received  in  ofiensive  service  against  the  enemy, 
&c.  But  if  she  were  detained  in  the  Company's  service  beyond  the  11th  of 
Feb.  1807,  and  by  reason  thereof  should  need  repair,  then  the  company  should 
pay  demurrage  at  the  rate  aforesaid  for  every  day  she  should  be  under  repair 
not  exceeding  30  days,  kc.  And  it  was  further  covenanted,  that  if  the  ship 
should  not  arrive  in  safety  in  the  Thames,  and  there  make  a  right  delivery  of 
her  whole  cargo,  the  Company  should  not  be  liable  to  pay  any  of  the  sums 
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before  agteei  for  freight  arul  demurrage^  except  as  therein  before  iDentioned  ; 
nor  subject  to  any  demands  of  the  owners  or  master  on  account  of  the  said 
ship's  earnings  in  freight  voyages  for  the  Company,  or  on  account  oiany  other 
empUymtfU :  but  if  she  anived  safely  and  made  such  delivery,  then  all  the  freight 
and  demurrage  should  be  paid  in  the  manner  and  at  the  times  therein  set  forth. 
And  then  the  plea  stated,  that  the  ship  remained  in  India  and  China  for  7 
months,  computed  from  the  time  when  the  master  would  have  delivered  the 
Company's  dispatches  at  Madrass,  until  she  was  afterwards  dispatched  to  return 
to  Europe^  to  wit,  at  Canton,  the  same  being  the  last  lading  port  of  the  ship  ac- 
cording to  the  true  intent  and  meaning  of  the  charter-party.  That  the  ship 
afterwards  sailed  to  return  to  Europe  pursuant  to  the  covenants  in  the  charter- 
party,  and  while  on  such  voyage,  without  the  orders  of  the  Company  or  their 
agents,  &c.  returned  to  Bombay ,  a  port  in  India,  and  without  any  such  or* 
ders  continued  there  for  5  months.  And  that  afterwards  on  the  25th  of  iVo- 
vember  1806,  the  governor  and  council  o(  Bombay  detained  the  ship  there  two 
months  till  convoy  for  Europe  was  ready  to  sail,  and  then  dispatched  her  to 
return  to  Europe.  And  then  the  Company  averred,  that  all  the  time  in  this  plea 
mentioned,  except  from  the  time  of  the  ship's  being  first  dispatched  to  return  to 
Europe  until  she  was  so  detaiind  at  Bombay,  they  monthly  supplied  the 
master  of  the  ship  at  the  rate  of  200/.  for  every  calendar  month,  &c.  by  way 
of  impress  for  buying  provisions  for  the  ship,  according  t£  their  covenant,  &c. 

To  this  plea  the  plaintiff  replied,  that  after  the  arrival  of  the  ship  in  the 
East-Indies,  and  after  she  was  laden  by  the  Company,  she  was  dispatched  to 
return  to  Eurc^,  and  that  afterwards  while  she  was  sailing  on  her  voyage  in 
that  plea  mentioned,  and  before  the  completion  thereof,  she  was  greatly  dam- 
aged oy  the  perils  of  the  sea,  and  for  the  necessary  preservation  of  the  ship 
and  cargo  the  master  was  obliged  to  put  into  Bombay,  and  to  remain  there  for 
the  repair  of  the  ship  for  ten  months  then  next  ensuing,  and  until  the  ship 
was  detained  by  the  governor  and  council  of  Bombay,  as  in  the  plea  mention- 
ed, and  then  was  by  them  dispatched  to  return  to  Europe  from  Bombay,  beinff 
the  last  port  in  India  or  China  from  whence  the  ship  was  dispatched  ;  which 
is  the  same  time  between  the  said  ship's  being  first  dispatched  for  Europe 
until  she  was  detained  at  Bombay  aforesaid  in  that  plea  mentioned  &c.  To 
this  there  was  a  general  demurrer. 

The  defendants  further  pleaded,  5thly,  that  it  was  also  covenanted  by  the 
charter-party  as  in  the  third  plea  mentioned  ;  and  that  the  ship  after  being 
dispatched  from  her  last  port  in  India  or  China,  as  in  the  declaration  mention- 
ed, to  wit,  from  Bombay,  and  before  her  arrival  in  the  Thajnes,  to  wit,  on  the 
1st  of  March  1807,  was  lost  by  the  perils  of  the  sea  ;  and  that  though  divers 
ffoods  of  great  value  were  laden  on  board  the  ship  at  Canton  in  China,  yet  she 
has  not  made  a  right  delivery  thereof  according  to  the  charter-party,  &c. 
There  were  several  other  pleas  similar  in  substance ;  to  all  which  the  plain- 
tiffs demurred  generally. 

W.  Adam,  for  the  plaintiffs,  stated  the  first  question  on  the  demurrer  to  the 
replication  to  the  3d  plea,  to  be,  whether  the  Company  were  bound  to  advance 
the  200Z.  per  moQth  to  the  master  of  the  ship  in  india  for  the  time  which 
elapsed  from  the  ship's  being  dispatched  from  Canton  to  her  detention  by  the 
governor  and  council  of  Bombay  ;  in  other  words,  whether  the  computation  of 
the  time  for  which  the  200Z.  per  month  is  to  be  paid,  which  is  expressed  to  be 
from  the  ship's  **  first  consigned  port  in  India  or  China,  until  she  should  be 
despatched  from  her  Uut  port  in  India  or  China  to  return  to  Europe,  **  must  be 
understood  of  her  **  last  consigned  port"  from  which  she  is  dispatched  to  return 
to  Europe;  or  simply,  of  her  ^^last  port"  at  which  she  shall  have  lawfully 
touched  in  India  or  China  before  her  actual  return  to  Europe,  He  contended 
for  the  latter,  as  being  the  plain  meaning  of  the  words  used,  to  which  the  Court 
were  bound  to  give  effect,  unless  it  manifestly  appeared  to  be  the  intent  of  the 
contracting  parties  to  use  those  general  words  in  a  more  limited  sense ;  the 
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contrary  of  which,  he  argued,  was  to  be  collected  from  the  change  of 
expression  in  the  same  sentence :  and  also  from  the  reason  of  the  reserra- 
tion,  ^which  applied  as  well  to  a  detention  for  necessary  repairs  in  any 
of  the  Company's  ports  in  India,  into  which  the  ship  was  driven  by 
stress  of  weather,  as  in  a  consigned  port.  2d]y,  Upon  the  demarrer 
to  the  5th  plea,  he  argued  that  the  plaintins  were  at  all  events  entitled  to  re- 
cover for  the  14/.  a  head  for  the  passengers  ordered  on  board  in  India,  al- 
though the  ship  was  lost  before  her  arrival  in  the  Thames.  This  allowance 
was  not  to  be  paid  in  the  nature  of  freight;  for  the  company  had  before  hired 
the  whole  ship  to  freight ;  but  for  the  extra  expence  incurred  by  the  Captain 
in  laying  in  provisions  and  other  necessaries  for  the  use  of  the  passengers ; 
which  expence  Was  incurred  in  the  first  instance,  and  did  not  depend  upon  the 
subsequent  safe  arrival  or  loss  of  the  vessel  in  tho  course  of  the  voyage.  It 
would  be  the  same  thing  though  the  passengers  had  died  in  the  course  of  the 
voyage. 

Basanqiut,  contra,  observed  on  the  last  point;  (the  Court  having  intimated 
that  they  had  no  doubt  on  the  first ;)  that  the  14/.  for  each  passenger  was 
covenanted  to  be  paid  by  the  company  in  England  ;  by  which  it  seemed  that 
the  arrival  of  the  ship  with  her  passengers  in  England  was  a  condition  prece- 
dent to  the  payment  of  the  money,  following  the  general  nature  of  freight,  to 
which  such  a  covenant  appertained.  And  it  is  expressly  stipulated,  that  if  the 
ship  sbould  not  arrive  in  safety  in  the  Thames,  6cc»  the  Company  s^all  not  be 
liable  to  pay  any  of  the  sums  speci6ed  for  freight  and  demurrage,  nor  be  sub- 
ject to  any  demands  of  the  owners  or  master  od  account  of  any  other  employ" 
ment.  Now  this  was  an  employment  of  the  ship :  and  it  cannot  make  any 
difierence  whether  the  ship  be  employed  in  the  Cornpany's  service  in  carrying 
passengers  or  goods :  if  there  be  more  passengers  there  must.be  fewer  goods ; 
and  this  is  only  an  extra  allowance  of  freight,  which  must  b^  governed  by  the 
general  rule  respecting  freight.  It  is  not  said  that  the  14Z.  is  to  be  paid  for 
providing  maintenance  for  the  passengers.  [Le  Blaac,  J.  asked,  if  tne  own- 
ers did  not  victoal  the  ship :  which  was  answered  in  the  affirmative.] 

Lord  Ellenbobough,  C.  J.  As  to  the  first  point ;  the  payment  of  the 
SOOZ.  per  month  is  limited  to  cease  at  the  time  when  the  ship  shall  be  des* 
patched  from  her  last  port  to  return  to  Europe;  and  Canton,  which  was  h^r 
last  consigned  port,  was  properly  her  last  port  for  the  purpose  of  being  dis- 
patched  to  return  to  Europe,  within  the  meaning  of  the  contract.  But  as  to 
the  demand  for  the  14/.  for  each  passenger  ordered  on  board,  the  plaintiffs  are 
entitled  to  recover.  An  extra  expence  is  incurred  by  the  owners  in  laying  in 
a  stock  for  the  necessary  subsistence  of  the  persons  ordered  on  board  by  the 
Company's  agents  :  and  to  reimburse  this  charge  the  payment  is  to  be  made 
at  home.  And  I  do  not  think  that  this  demand  is  repelled  by  the  stipulation 
referred  to  in  the  charter  party,  that  if  the  ship  shall  not  arrive  in  safely  in 
the  Thames,  Sec,  the  company  shall  not  be  liable  for  the  freight  and  demur- 
rage agreed  on,  or  for  any  demands  on  account  of  the  ship's  earnings  in 
freight  voyages  for  the  company ;  or  on  account  of  any  other  employment: 
for  construing  the  latter  words  according  to  the  context,  it  means  the  employ* 
ment  of  the  ship  in  any  other  voyage  or  adventure :  and  we  know  that  the 
Company  reserve  to  themselves  the  power  of  employing  their  chartered  ships 
on  other  accounts  than  trading  voyages,  as  in  warfare.  The  putting  these 
passengers  on  board  does  not  alter  tne  employment  of  the  ship  as  to  her  des- 
tination :  they  must  go  wherever  the  ship  would  otherwise  be  ordered  to  pro- 
ceed, if  they  were  not  on  board.  This  claim  therefore  is  not  repelled  by  the 
loss  of  the  ship  before  her  arrival. 

Gross,  J.  declared  himself  of  the  same  opinion. 

Lb  Blanc,  J.  As  to  the  first  point ;  the  '<  last  port"  of  the  ship  must  be 
understood  to  refer  to  her  last  port  in  the  course  o(  tne  voyage  directed  under 
the  charter-party :  which  was  to  Madron^  Prince  of  Wales^s  Mand^  and  Chu 
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ntf  ;  and  Canton  was  her  last  port  in  Chinas  from  whence  she  was  dispatched 
on  her  return  to  Europe.  As  to  the  second  point ;  the  14?.  is  to  be  paid  in 
England  for  each  passenger  ordered  on  hoard  the  ship  ;  not  for  €ach  passen* 
^r  who  should  be  brought  to  England  :  and  it  was  meant  to  be  a  compensa* 
tion  for  providtng  diet  and  accommodation  for  the  pasjengets,  which  expence 
would  at  all  events  be  incurred  whether  the  ship  arrived  or  were  lost. 

Baylbt,  J.  The  quantity  of  provisions  must  be  provided  in  the  first  in- 
stance in  proportion  to  the  number  of  passengers  put  on  board  by  the  orders  of 
the  Company's  agents.  *  The  owners  therefore  ought  not  in  justice  to  sustain 
the  loss. 

Judgment  for  the  plaintiff  on 

^  the  demurrers  to  the  5th  and 

-    subsequent  likepleaft;  and 

for  the  defendants  on  the  rest. 


Hill  V.  Smith.    . 

10  East,  476.    Jan.  81, 1809. 


Where  the  corponitioo  of  Worcesier  had  fer  abote  forty  }rean  received  toll  u^tm  corn  aold 
in  their  market  by  sample,  and  aAerwards  brought  with'm  the  city  to  be  dehvered  to  the 
bayer  ;  and  (or  aboot  sixty  years  back,  as  far  as  living  memory  went,  when  com  pitched 
in  the  market  place  On  one  market  day  was  not  then  sold,  it  was  osnally  pat  io  store  in  the 
city,  and  only  one  bag  broagbt  into  the,  nelt  aMtket  V  ^^  <>f  *cunple,  and  when  sold  in 
that  manner  toU  osed  to  be  taken  on  the  whole  ;  this  waa  held  snffioieot  evidence  to  be 
lel\  to  the  jury  of  a  prescriptive  cla^m  to  take  toll  on  com  sold  Jn  the  market  by  sample^ 
and  aflerwands  broaght  into  the  citjF  to  be  delivered  to  the  bayer  ;  though  ihA  witnesses 
spoke  according  to  their  recollectioo  and  belief  of  the  commencement  of  selling  by  sample 
in  the  narkot  w  the  manner  now  practised  between  40  and  60  years  ago. 

TRESPASS  for  taking  jybeat  and  other  grain  of  the  plaintiff,  at  Droit- 
wich  in  the  county  of  Worcester,  and  converting  the  same  to  the  defendant's 
use.  To  .which  the  defendant,  in  addition  to  the  general  issue,  pleaded 
several  special  justifications.  1.  As  to  taking  30  pints  of  wheat,  part,  &;c, ; 
th^t  the  city  of  Worcester  is  an  ancient  b)rough  or  city,  and  the  citi* 
sens  Of  burgesses  have  iromemorially  been  a  body  corporate  by  different 
Dames  till  the  charter  of  the, .  19  Jac.  1.  incorporating  them  by  the  name 
of  the  mayor,  aldermen,  and  citizens  of  Worxester ;  and  that  the  said  citi^ 
zens.  or  burgesses,  from  time  immemorial  until  that  charter,  and  the  may- 
or, aldermen,  and  citizens  since,  have  had  and  held  and  been  used  and 
ficcustomed,  and  of  right  ought,  to  hare  and  hold  a  market  in  the  said  bor- 
ough or  city,  in  a  certain  place  there,  now  called  the  Corn-markeX,  on  every 
Saturday,  (except  when  Christmas-day  happens  on  a  Saturday)  for  the  buy- 
ing and  selling  of  wheat  and  other  grain  there  ;  and  during  all  the  time  afore* 
said  have,  at  their  own  costs  and  charges,  repaired  the  highways  and  pave' 
ments  of  the  said  corn  market,  and  other  highways  and  streets  in  the  said 
borough  or  city,  for  the  more  convenient  bringing  of  grain  into  the  said  hor- 
ough  or  city  to  be  sold  there :  and  by  reason  of  the  premises  have  imcnemorial- 
ly  taken,  &c.  for  their  own  use  a  certain  reasonable  toll,  viz.  one  pint  of 
wheat,  corn  measure,  fpr  every  3  bushels  of  wheat,  reckoning  the  same  ac- 
'  cording  to  the  quanjlLty  sold  and  delivered  as  such  in  the  said  city  or  borough, 
sold  in  the  said  market  by  sainpU^vxiA.  afterwards  brought  into  the  said  borough 
or  city  to  be  delivered  ,to  the  buyer,  to  be  paid  by  the  seller  of  such  wbeat» 
except  where  the  seller  of  such  wheat  has  been  a  freeman  of  the  said  city  or 
borough,  and  except  wheat  of  any  person  otherwise  exempt  by  law  from  the 
payment  of  the  said  toll,  and  except  wheat  that  had  before  paid  toll  in  any 
market  or  fair  in  the  said  borough  or  city ;  and  In  case  of  non  payment  oi 
such  toll  after  reasonable  request,  &;c.  the  corporation  have  immemorial]  j 
Vol.  V.    ,  ^  60  ^ 
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taken  a  reasonable  distress  for  the  same,  tec  The  plea  then  averred,  that  the 
piaintiflT,  on  a  certaio  market  day,  sold  to  one  T,  Htdl  31  bags  as  for  3  bushels 
of  wheat  in  each  bag,  by  sample,  to  be  delivered  in  the  said  city,  which  said 
wheat,  of  which  the  said  30  pints  were  parcel,  ice.  was  afterwards  brought  to 
be  delivered  to  ThHuUt  in  the  said  corn-market  in  the  said  city,  kc,  (negativ- 
ing its  coming  within  any  of  the  exemptions.)  That  the  defendant,  as  servant 
of  the  corporation,  requested  the  piaintiflT,  then  and  there  Jiaving  the  posses- 
sion of  the  said  wheat,  to  pay  toll  for  the  same,  being  in  the  said  market  place, 
and  within  the  said  city ;  and  on  his  refusal,  took  the  said  30  pints,  &c.  for 
and  in  the  name  of  a  distress  for  the  said  toll.  The  2d  special  plea  intro- 
duced  another  exemption  from  the  payment  of  the  toll,  yiz.  where  the  wheat 
was  drawn  into  the  city  in  the  cart  or  carriage  of  any  freeman,  &c. ;  and 
stated  that  on  payment  of  such  toll  on  request,  the  corporation  had  immemo- 
rially  taken  the  same  out  of  the  wheat  so  sold  by  sample  in  the  said  market, 
and  afterwards  brought  to  be  delivered  to  the  buyer  in  the  said  borough  or 
city,  and  to  detain  the  same  for  the  said  toll.  The  3d  special  plea  stated,  that 
the  city  of  Worcester  was  immemorially  lying  within  and  parcel  of  the  ma  nor 
of  Worcester i  of  which  manor  the  corporation,  &c.  have  been  immemorially 
seised,  and  in  respect  of  such  manor  have  immemorially  taken  and  receired 
the  toliybr  and  in  consideration  of  the  liberty  of  comin^^  going,  and  naming 
with  corn  and  grain  into  the  said  borough  or  city,  so  being  parcel  of  tne  said 
manor :  and  in  case  of  non-payment  have  immemorially  taken  a  reasonable 
distress,  Sec,  The  4th  plea  stated,  that  the  corporation  have  immemorially 
repaired  the  horse  and  carriage  road  in  a  certain  street  in  the  said  city  of 
Worcester^  called  the  com'Tnarket^  amongst  others;  and  by  reason  of  (he 
premises,  have  immemorially  taken  and  received  the  said  reasonable  toll,  viz. 
one  pint  for  every  3  bushels  of  corn  or  grain  by  any  person  brought  into  the 
said  borough  or  city  over  and  along  the  said  horse  and  carriage  road,  in  the 
said  street  called  the  corn-market,  to  be  delivered  to  any  buyer  thereof:  ex- 
cept as  before,  &c. ;  with  the  same  power  of  distress  and  detention  in  case  of 
non-payment :  and  then  averred  that  the  plaintiff  had  brought  into  the  said 
city  93  bushels  of  wheat  over  and  along  the  said  horse  and  carriage  road  to 
be  delivered  in  the  said  citv,  &c.  Wherefore,  &c.  The  refditation  to  the 
first  special  plea  tmversed  the  liabilitv  of  the  corporation  to  repair  the  high- 
ways and  pavements  of  the  corn-market,  and  other  highways  and  streets  in 
the  borougn  or  city,  as  stated  in  that  plea,  and  that  by  reason  thereof  they 
have  been  entitled  to  take  the  toll  therein  claimed :  and  the  like  traverse  was 
taken  on  the  second'  plea  in  respect  of  the  claim  of  toll  there  stated.  The 
replicatioB  to  the  3d  plea  traversed  the  right  of  toll  therein  claimed  in  respect 
of  the  seisin  of  the  manor  of  W.  in  consideration  of  the  liberty  of  going*  with 
com  into  the  said  borough  or  city,  as  claimed  in  that  plea.  And  the  replica- 
tion to  the  4th  plea  traversed  the  liability  of  the  corporation  to  repair  the  norse 
and  carnage  road  in  the  street  called  the  Corn-market,  among  others,  and 
their  H^ht  in  respect  thereof  to  the  toll  claimed.  On  all  these  traverses  issues 
were  taken. 

At  the  trial  of  the  cause  before  Le  Blanc,  J.  at  Worcester,  it  appeared,  that 
the  corporation  had  immemorially  repaired  the  pavemebts  ojf  the  corn-market 
and  some  of  the  streets  in  the  city,  but  not  all  of  them :  and  no  question  was 
made  but  that  they  were  immemorially  entitled  to  and  had  always  received 
the  toll  claimed  in  respect  to  all  corn  brought  in  bulk  into  the  corn-market  and 
sold  there.  And  they  had  also  received  toll  of  all  corn  sold  in  the  market  by 
sample,  and  afterwards  brought  into  the  citV  to  be  delivered  since  the  practice 
of  selling  by  sample  had  prevailed.  And  the  only  question  was,  whether  they 
had  a  prescriptive  claim  to  the  toll  for  corn  sold  by  sample  in  the  market,  and 
afterwards  delivered  within  the  city  ;  in  which  manner  the  corn,  for  the  toll  of 
which  the  distress  in  qoestion  had  been  taken,  had  been  sold  and  delivered  ; 
the  sample  having  been  exhibited  in  the  market  by  the  plaintiff,  the  seller. 
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in  a  small  bag,  at  the  time  of  the  sale,  before  any  part  of  the  commodity  in 
bulk  had  been  brought  into  the  city,  but  which  was  afterwards  delivered  in 
the  market  place  within  the  city.  Of  the  precise  time  when  this  mode  of  sel- 
ling by  sample  in  small  bags  originated  no  certain  evidence  was  given,  but 
probably  about  40  years  ago,  as-it  appeared  upon  the  whole  of  the  evidence. 
The  general  evidence  as  to  the  mode  of  selling  corn  in  this  market  went  back 
to  about  60  years  ago,  at  which  time  some  of  the  witnesses  first  recollected  at- 
tending the  weekly  markets.  The  com  was  then  brought  in  bulk  on  horseback 
and  in  carriages,  for  the  most  part  in  bags,  and  was  pitched  in  the  market-plsfce. 
Sometimes  a  single  beg  was  so  pitched,  and  the  rest  were  left  at  hand  in  the 
waggon  in  which  they  had  been  brought  there.  But  as  far  back  as  living 
memory  Went,  if  the  corn  so  deposited  in  bulk,  or  part  pitched  and  the  rest ' 
left  in  the  wag^n  on  one  market  day,  was  not  then  sold,  instead  of 
being  taken  home  again  by  the  owner,  it  was  commonly  deposited  in 
some  warehouse  or  inn  within  the  city  till  the  next  market  day,  when  a  single 
bag  of  it  would  be  brought  and  pitched  in  the  market-place  to  serve  as  a  sam- 
ple of  the  quality  of  the  rest  of  it ;  and  when  sold  in  that  manner  toll  was 
paid  for  the  whole  quantity  sold,  the  same  as  if  the  whole  had  been  th^n  pit- 
ched in  the  market.  One  old  witness  spoke  of  sales  by  sample  in  the  mar- 
ket (f.  e.  sales  by  sample  in  small  bags  without  any  previous  pitching  of 
the  bulk  in  the  market-place)  having  began  according  to  nis' recollection  about 
the  years  1764  or  1766,  and  that  soon  after  they  became  very  general.  It 
was  objected,  on  the  part  of  the  plaintiflf,  that  this  evidence  (the  substance  of 
which  only  is  here  given)  did  not  prove,  but  negatived,  the  prescriptive  claim 
of  the  corporation  for  toll  upon  a  sale  by  sample,  such  as  had  been  made  in 
the  present  case.  Bat  Le  Manc^  J.  told  the  jury,  that  the  exercise  of  the  right 
of  taking  toll  for  corn  sold  by  sample  for  so  many  years  back  was  evidence 
of  the  grant  of  such  a  toll  to  the  corporation  before  tune  of  memory :  and 
that  though  the  practice  of  selling  com  by  sample  in  small  bags,,  without  any 
previous  pitching  of  the  bulk  of  the  commodity  in  the  market-place,  appeared 
to  have  grown  up  in  modem  times;  yet  as  it  appeared,  that  as  far  back  as  l>e- 
tween  1740  and  1750,  to  which  the  evidence  went,  com  which  had  b^n  pitch- 
ed in  the  market-place  on  one  market  day,  and  not  then  sold,  had  paid  toll 
upon  the  sale  of  it  on  a  future  day,  when  the  bulk  of  it  had  been  removed  and 
lodged  elsewhere  in  the  city,  and  only  a  smiGill  part,  as  one  bag,  brought  into 
the  market,  which  was  exhibited  as  a  sample  of  the  rest ;  he  thought  this  was 
evidence  for  the  jury  to  decide  upon,  whether  the  prescriptive  grant  of  toll  to 
the  corporation  did  not  include  sale  by* sample,  as  laid  in  the  defendant's  first 
special  plea ;  and  the  jury  accordingly  found  a  verdict  for  the  defends^nt  on 
the  first  special  issue. 

In  last  Mkhadmas  term,  WtUiams,  Serjt.  moved  for  a  new  trial,  upon  the 
alleged  grotfnd  of  the  misdirection  of  the  learned  Judge,  in  having  left  it  to 
the  jury- upon  the  facts  in  evidence  to  presume  a  prescriptive  grant  of  toll  to 
the  corporation  upon  all  com  sold  by  sample,  as  well  as  in  bulk,  when  the 
practice  of  selling  by  sample  at  all,  in  the  sense  in  which  sales  by  sample  are 
now  understood,  was  proved  to  have  originated  within  living  memory.  And 
the  Court  granted  a  rale  to  shew  cause,  in  order  to  have  the  qoestion,  which 
was  of  extensive  consequence,  more  fully  discussed.     And  in  this  term 

The  Aitomey'General,  Dauncey^  Wigley,  and  Puller^  shewed  cause  against 
the  rule.  A  right  which  has  been  exercised  for  between  40  and  50  years  past 
may  be  presumed  to  have  b^en  exercised  immemorially,  ai^d  consequently 
may  be  presumed  to  have  been  originally  granted,  ^here  a  good  consideration 
may  be  shewn  for  such  a  grant.  It  was  proved,  that  as  far  back  as  1764,  toll 
had  been  taken  on  com  sold  in  the  market  by  sample  in  the  present  manner ; 
and  though  the  witnesses  remembered  no  instances  of  such  sales  by  sample 
prior  to  that  period,  which  nearly  reached  the  extent  of  living  memory,  it  did 
not  follow,  that  no  com  was  sola  in  that  manner  before ;  but  the  jury  might 
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well  presume  that  tlie  practice,  which  rapidly  grew  4ip  from  about  that  period, 
was  warranted  by  more  ancient  precedents,  though  not  90  general  as  after- 
wards prevailed  ;  and  the  knowledge  of  such  more  aQcieot  precedents  at  that 
period  roig^ht  have  been  the  reason  why  the  practice,  which  thep  began  to  pre- 
vail more  generally,  was  submitted  to  for  so  long  a  time  afterwards.  And 
the  acknowledged  practice  of  selling  large  quantities  of  corn  by  samples  of 
sinc^le  bags  alone  bi  ought  into  the  market  at  the  time  of  sale,  which  bad  pre- 
Taiied  as  far  back  as  living  memory  wqni,  is  a  strong  confirmation  of  the  pre- 
sumption made  by  the  .jury  of  a  prescriptive  grant  of  toll  on  all  corn  sold  in 
the  market  by  sample  generally,  where  the  bulk  of  it  is  afterwards  delivered 
within  the  city.  It  cannot  make  any  difierence  in  principle,  whether  the  sale 
of  the  bulk  be  made  by  a  larger  or  smaller  bag  brought  into  the  market  at  the 
time.  Then,  if  this  were  evidence  of  such  a  prescriptive  grant  to  the  corpora- 
tion, their  providing  the  public  with  a  market-place  upon  the^T  own  soil,  and 
the  obligation  on  them  to  pave  and  keep  in  repair  that  and  other  streets  of  the 
city,  over  which  the  corn  might  pass  in  its  passage,  would  be  a  sufficient  con- 
sideration to  sustain  such  a  grant.  [Lord  EUerUwrough,  suggested  a  difficul- 
ty, that  this  was  not  claimed  strictly  as  a  market  toll,  but  in  respect  of  the  use 
of  those  streets  which  the  corporation  keep  in  repair,  and  one  of  which  is 
used  as  a  market-place,  and  others  for  the  more  convenient  bringing  of  grbin 
into  the  market.  And  the  delivery  of  the  bulk  might  be  in  a  street  within 
the  city  which  the  corporation  did  not  rejjair ;  so  that  the  seller  might  only 
come  in  contact  with  a  consideration  for  the  toll  by  bringing  his  sample  into 
the  market  place.]  It  is  not  "^necessary  that  they  should  repair  all  the  streets 
of  the  city;  bat  it  roust  at  this  day  be /presumed,  thai  they  repair  all  which 
the  king  at  the  time  of  the  grant  thought  it  material  to  require  them  to  dow 
They  referred  to  The  Mayor  of  Carlide  v.  WiUon^  5  East,  2,  as  a  stronger 
case  of  presumption  in  favour  of  a  toll. 

WiUiams,  Seijt.,  Jervis^  Lord,  Abbott,  and  C,  F.  WiUianu,  contra.  A  pre- 
scriptive toll  on  corn  sold  by  sample  is  claimed  by.  the  corporation  as  lords  of 
the  market,  and  in  respect  of  the  repair  of  certain  streets  fof  the  more  convex 
nient  bringing  of  the  corn  to  the  market.  And  though  general  evidence  of  usage 
for  €0  or  60  years,  or  even  for  a  less  period,  be  evidence,  if  uncontradkted,  of  a 
prescriptive  grant ;  yet  here  the  evidence  negatived  that  presomption ;  for  the 
b^inning  of  the  practice  of  ^eWixkgly  sample  in  the  strictsense  of  the  term,  with- 
out submitting  the  bulk  to  inspection  in  the  market,  was  remembered  by  some 
of  the  witnesses  ;  and  it  was  proved  that  60  years  ago,  before  that  practice  be- 
gan, the  corn  was  always  brought  in  bulk  to  the  market  and  pitchea  there.  It 
is  true,  that  when  corn  so  pitched  was  not  sold  on  one  market  day,  it  was  used 
to  be  put  in  store  within  the  city,  and  on  the  next  market  dsiy  only  one  bag 
v^ould  be  brought  into  the  market  as  a  sapople  of  the  rest ;  and  no  toll  was  ta- 
ken -on  the  first  day,  because  by  the  general  rule  of  law  the  toll  is  only  paya- 
ble oh  the  sale,  2  Inst.  221 :  but  that  does  not  establish  the  right  of'^toU  to 
the  extent  now  claimed  ;  for  in  those  instances  the  bulk  of  the  commodity 
had  been  once  submitted  to  the  inspection  and  correction  of  the  market :  all 
the  public  benefit  was  received  on  the  one  hand,  and  on  the  other  the  full  use 
of  the  market  and  streets  kept  in  repair.  Whereas  here  no  pait  of  the  com^ 
modity  has  ejrer  been  pitched  in  the  market,  nor  any  part  of  it  within  its  lim- 
its, except  the  small  sample  carried  in  the  hand  oi^  the  seller :  the  parties 
therefore  have  not  had  the  benefit  of  the  whole  consideration  for  the  tolL 
And  the  distinction  between  the  two  cases  is  substantial,  and  not  merely  nom- 
inal, as  if  it  had  rested  upon  the  greater  or  less  size  of  the  bag  which  was  ex- 
hibited as  a  sample.  The  evidence  therefore  did  not  warrant  the  finding  of 
the  first  special  issue  for  the  defendants  Bitt,  2dly,  the  king  cannot  grant  a 
toll  on  corn  sold  by  sample  in  the  market.  Toll  is  not  of  common  x'ght,  nor 
incident  to  a  market,  nor  can  the  king  gntnt  it  after  a  market  has  been  once 
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established,  without  a  Talaable  coQ8ideration(a).  The  netare  of  this  consid- 
eration does  tioi  extend  to  toll  on  sales  by  sample,  without  ever  bringing  the 
bulk  within  the  market ;  and  unless  the  parties  have  the  benefit  of  tKe  con- 
feidsration,  the  toll  is  not  demandable  of  lhe[n(6).  In  the  Tewkeshiry  caaOf 
0  East,  461,  Lord  EUenbarfmgk,  in  delivering  the  judgment  of  the  Court, 
observes  upon  the  essential  difierenoe  between  toll  for  corn  brought  in  bulk 
into  the  market  and  sold,  and  such  as  is  only  sold  there  by  sample ;  that  in 
the  latter  case  the  correction  of  the  market  at  the  time  and  place  of  sale  is 
wholly  lost  to  the  buyer  in  point  of  benefit  \  he  has  no  benefit  from  the  pre- 
-vious  view  of  the  entire  bulk  exposed  in  the  marketplace ;  nor  the  advantage 
in  reduction  of  price,  which  frequently  results  to  the  buyer  from'  the  seller's 
dread  of  being  obliged  to  carry  back  his  commodity  in  bulk  unsold.  It  was 
on  this  ground  pro^bly,  that  PmoelrJ.  said,  in  Kirby  v.  Wtchehw^  2  Ldtw. 
1502,  that  the  king  cannot  grant  toll  on  goods  not  brought  into  the  market; 
which  opinion  is  recognized  by  Lord  G.  B.  CamyriM,  6  Com.  Dig.  519.  Toll, 
E.  And  it  wis  considered  by  Lord  Kenyan,  in  Motdey  v.  Pearson,  4  Term 
Rep.  107,  that  the  grant  of  toll  for  all  goods  iold  in  a  market,  ex  ni  termmi 
imported  that  the  goods  sold  were  brought  into  the  market,  and  ready  to  be 
delivered  to  the  purchaser ;  and  that  if  thev  were  sold  there  by  gampU^  no 
toll  wonid  be  demandable,  but  the  remedy,  if  any,  was  by  action  on  the  case 
lor  selling  there  by  sample,  in  fraud  of  the  lord  of  the  market :  and  auch 
was  the  opinion  of  the  Court  in  Blakey  v.  Dintd€Ue,  Cowp.  661. 

On  the  question  whether  a  grant  of  toll  on  corn  sold  by  sample,-  where  the 
bulk  was  never  brought  into  the  market,  were  good  or  not,  Lord  EUenUroffigk, 
C.  J.  and  the  rest  of  the  Conrt  declined  giving  any  opinion  at  present :  his 
lordship  saying,  that  the  question  was  on  the  record,  nnd  might  be  discussed 
in  another  shape.  And  at  present,  they  were  only  to  consider  whether  the 
evidence  had  been  properly  received  at  the  trial.  Another  objection  was  also 
insisted  upon  by  the  plaintiff's  counsel,  that  the  alleged  consideration  for  the 
toll  in  the  first  special  plea  was  the  repair  of  the  corn-market  and  other  high- 
Ways  and  streets  in  the  city,  for  the  more  convenient  bringing  of  the  grain 
into  the  city  to  be  sold  there  ;  but  the  claim  of  toll  in  this  instanae  was  for  a 
sale,  by  sample,  of  com  afterwards  brought  inio  the  city,  (generally)  to  be  de- 
livered to  the  buyer ;  which  might  refer  to  any  part  of  the  city,  and  might 
therefore  include  a  delivery  in  a  part  of  the  city  which  the  corporation  were 
not  bound  to  repair ;  and  therefore  theprescrtption  was  ill  laid,  according  to 
the^ase  of  Trueman  v.  Walgham^  2  Wils.  296.  But  the  Court  said,  that 
this  objection  also  was  upon  the  record. 

Lord  ELLtNBOROTTcii,  C.  J.  Without  suggesting  any  opinion  upon  the 
questions  which  appear  upon  the  record,  I  shall  confine  myself  to  the  only 
question  for  oik  consideration  upon  the  present  rule,  whethw  the  evidence  re* 
ceived  at  the  trial  were  competent  to  be  submitted  to  the  jury  in  proof  of  the 
allegations  contained  in  the  first  special  plea.  In  that  plea,  an  immemorial  right 
of  toll  is  claimed  by  the  corporation  for  coqd  sold  in  their  market  by  sample^ 
and  afterwaids  brought  into  the  city  to  be  delivered  to  the  buyer.  This  claiofr 
is  not  made  specifically  as  a  claim  of  a  market  toll ;  because  it  is  stated,  thai 
they  have  immemorially  repaired  a  certain  place  in  the  city  called  the  com 
market,  and  other  highways  and  streets  in  the  city  for  the  more  convenient 
bringing  of  the  grain  to  be  sold  there ;  and  that  by  reason  of  the  premis- 
es they  have  immemorially  takeii  the  toll  claimed  by  them.  This  may  apply 
to  a  claim  of  toll  through,  and  is  not  confined  to  a  mere  market  toll.  The 
only  question  now  is,  whether  upon  this  claim  so  stated,  the  jury  might  fairly 
presume  fi'oro  the  evidence  laid  before  them,  that  the  corporation  had  a  prescript 
tive  grant  of  such  a  toll.     Sales  by  sample  must  be  as  old  as  commerce  itself; 

(a)  lb.  220.    Hiddy  v.  Wlueihome,  Cro.  Eliz.  558.  591,  and  Moor,  474. 
{b)  Hatpurt  V.  fViUi,  1  Ventr.  71,  and  1  Mod.  47,  and  Prideaua  v.  Wmme,  t  Lev. 
96. 
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and  \n  the  case  of  bulky  commodities  like  com,  the  convenience  of  mankind 
mast  at  all  ti^es  have  required  an  exhibition  of  them  by  sample  in  some  man- 
ner or  other ;  but  sales  by  sample  in  a  market,  where  the  balk  of  the  commodity 
is  never  brought  into  the  market  at  all,  may  be  of  modern  introdaction.  If  the 
|frant  were  of  toll  onfall  sales  in  the  market  generally,  that  mi^ht  be  taken  to 
include  sales  quovit  modo,  by  sample  or  otherwise.  But  what  is  the  evidence 
of  sales  by  sample  on  which  toll  has  been  taken  ?  It  appears  that  from  about 
1764,  the  practice  of  selling  by  sample  in  the  manner  now  used  grew  to  be 
very  general ;  but  before  that,  and  as  lone  back  as  any  witnesses  could  Remem- 
ber, there  were  occasional  instances  of  sa&s  by  single  bags  in  a  subsequent  mar- 
ket on  which  toll  was  taken,  where  the  bulk  of  the  commodity  had  been 
brought  into  the  market  on  a  prior  day,  and  remaining  there  unsold  had  been 
removed  into  other  parts  of  the  city.  Now,  though  that  would  not  prove  the 
taking  of  toll  on  sales  by  sample  of  things  afterwards  brought  into  the  city ; 
yet  still  it  would  be  evidence  of  sales  by  sample.  The  fact  of  such  sales  was 
notorious ;  but  whether  in  every  instance  of  that  kind,  the  bulk  of  the  com- 
modity had  actually  before  been  pitched  in  the^  market  on  a  prior  market  day 
might  not  be  so  certain,  though  the  witnesses  might  believe  that  it  had ;  bat 
for  above  forty  .years  back,  it  is  agreed,  that  such  sales  had  taken  place  without 
any  eihibition  of  the  commodity  in  bulk  in  the  market,  on  which  toll  had  been 
taken.  Then  taking  the  whole  of  this  evidence  together,  can  we  say  that  it 
w^is  pot  competent  evidence  to  be  left  to  the  jury,  (for  that  is  the  only  question 
now,)  to  presume  that  the  practice  of  taking  toll  on  such  sales  had  prevailed 
immemorially.  And  the  jury  having  found  in  favour  of  the  prescription  as 
laid  in  the  plea,  I  see  no  ground  for  disturbitig  the  verdict.  What  the  effect 
of  such  finding  may  be,  as  to  the  questions  which  arise  upon  the  record,  I 
give  no  opinion. 

Lb  Blanc,  J.  I  thought  at  the  trial  that  the  evidence  was  sufficient  to  go 
to  the  jury  upon  the  prescription,  and  my  opinion  still  remains  the  same. 

Baylsy,  J.  This  was  proper  evidence  to  be  left  to  the  jury.  The  plain- 
tiff* had  in  truth  all  the  benefit  of  the  market  and  of  the  repair  of  the  streets 
sustained  b^  the  corporaiion.  The  practice,  as  it  now  prevails,  is  admitted  to 
have  existed  for  above  40  years :  and  therefore  the  question  does  not  rest  now 
on  the  same-ground  that  it  did  in  the  year  1764:  for  aAer  an  acquiescence 
for  so  many  years  by  those  persons  who  were  ipterested  in  resisting  the  claim, 
if  it  had  lieen  considered  to  be  unfounded  at  the  time,  the  jury  might  with 
more  reason  presume  that  there  did  exist  alike  usage  before  that  time,  though 
not  known  to  the  particular  witnesses  who  were  examined.  Former  instances 
of  this  sort  might  have  been  remembered  and  known  to  the  jury,  that  after 
persons  had  brought  part  of  their  com  into  the  market  and  sold  it  there,  they 
nad  contracted  there  to  sell  a  larger  quantity  of  the  same  kind,  and  for  which, 
upon  its  being  afterwards  driven  through  the  streets  and  delivered  in  the  city, 
loll  may  have  been  claimed.  This  would  properly  be  a  sale  by  sample,  and 
if  the  claim  of  tell  on  the  whole  quantity  had  been  submitted  to,  that  would 
have  warranted  them  in  finding  the  fact  of  a  prescriptive  toll  on  sales  by 
sample. 

Rule  discharged. 
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The  King  t^.  The  Inhabitants  of  Horwick. 

10  Eart,  489.      Feb.  1,  1809. 

Under  e  eoDtnfet  of  hiring  as  e  bleeeher  and  crofter  for  a  year  at  12f.  a  weelc,  the  lerrant 
eootia«io|  to  work  under  such  a  coatraet  for  a  year  gained  a  aettlement  b  the  pariah  where 
he  reeided,  althoogh  by  the  practice  of  the  manafactory  in  which  he  wu  engaged,  if  be 
finbbed  hia  appointed  weelK'a  worli,  calculated  at  ao  i^any  piecea  a  day,  for  Hx  deya,  in 
leai  time,  be  had  the  rest  of  tlie  week  to  do'  as  he  pleased,  and,  he  a'so  went  where  he 
chose  on  5«niays,  withont  aaking  leave  :  for  this  b  an  expreas  contract  for  a  year,  with- 
ent  any  ezpreaa  exceptioo. 

TWO  justices  by  an  order  removed  William  and  Mary  Walls,  and  their 
children,  from  the  township  of  Horwick  to  the  t6wnshjp  of  Heapy,  in  the 
county  of  Lancaster  ;  which  order  was  quashed  by  the  Sessions,  on  appeal, 
subiect  to  the  opinion  of  this  Court  on  these  facts. 

The  pauper  WiUiam  Walls,  some  years  ago,  was  hired  as  a  bleacher  and 
crofter  tor  a  year,  at  the  wages  of  ISif.  a  week,  to  ^erve  Messrs.  Ainsworth 
and  Booth,  whose  works  are  at  Heapy.  This  was  all  that  passed  at  Uiq  time 
of  hiring.  He  continued  in  such  service  for  the  year ;  residing  in  Heapy^ 
but, not  in  his  masters'  house ;  and  was  employed  to  do  the  general  crofter's 
business.  In  these  works,  each  bleacher  is  directed  by  his  masters  to  get  up 
a  certain  number  of  pieces  within  the  week.  The  task  set  is  calculated  at  the 
rate  of  so  many  pieces  a  day  for  six  da^d.  The  man  is  not  stinted  to  hours ; 
if  he  finish  his  work  in  less  than  the  time  appointed,  the  rest  of  th^  time  is 
his  own,  to  do  as  he  pleases ;  if  he  do  more  than  the  appointed  wark,  he  re* 
ceives  for  overwork.    Having  neglected  his  work  in  the  week  days,  the  pau- 

ter  has  occasionally  made  up  for  his  loss  of  time  by  wqrking  on  Sundays; 
ut  this  was  his  own  act  and  deed.  The  pauper  on  Sundays  went  where  he 
pleased  without  asking  his  master's  leave.  Messrs.  Ainsworth  and  Booth 
liever  engaged  or  employed  their  bleachers  to  work  on  Sundays:  they  had 
nothing  to  do  with  them  on  Sunday.  In  respect  of  their  servants,  who  were 
hired  for  other  purposes,  they  were  occasionally  put  to  work  on  Sundays,  but 
wheii  they  were  so,  they  were  allowed  something  for  it.  The  Sessions  were 
of  opinion,  that  under  these  circumstances,  and  from  the  nature  of  the  trade, 
the  pauper  was  not  under  such  controul  of  his  masters,  that  he  could  be  con- 
sidered to  have  gained  a  settlement  in  Heapy  under  such  hiring  and  ^service. 

Ya^0f,  in  support  of  the  order  of  Sessions,  contended,  that  this  was  not  a 
hiring  for  a  year ;  Sundays  being  in  effect  excepted  out  of  the  contract ;  which 
brought  this  within  the  former  cases  of  Rex  v.  MaccUsfield,  Burr.  S.  G.  458, 
Rex  V.  Kingswinford,  4  Term  Sep.  219,  and  Rex  v.  North  Nibley,  6  Term 
Bep.  21 ;  in  which  latter  the  hiring,  being  **  for  five  years,  as  a  colt  ehearman, 
to  work  12  hours  each  day,"  was  considered  as  an  implied  exception  of  the 
other  12' hours  in  each  day,  and  the  whole  of  Sundays,  And*  he  endeavour- 
ed to  distinguish  this  from  the  cases  of  The  King  v.  St.  Agnes^  Burr.  S.  G. 
671,  and  The  King  v.Birfninghdm,  Gald.  77.  and  Dougl.  333,  where  the  ab- 
sence of  the  servant  from  his  work  on  holidays  and  Sundays  in  the  one  case, 
and  on  other  occasions  in  the  other,  was  protected  by  the  custom  of  tl^e 
country.  ' 

Scarlett,  contra,  was  stopped  by  the  Gourt. 

Lord  Ellenborouoh,  G.  J.  If  the  argument  be  pushed  to  the  extreme, 
ther^  is  not  any  contract  of  hiring  in  which  there  is  not  some  implied  excep- 
tion. The  law  of  the  land  breaks  in  upon  such  contracts  as  these  on  the 
Sundays  ;  and  the  master  in  this  case  had  as  much  right  to  the  service  of  the 
pauper  for  the  whole  year  as  the  law  of  the  land  will  allow  of.  The  distinc- 
tion however  is  clear  between  this  and  the  cases  relied  on.  Here  is  an  ex- 
press hiring  for  a  year,  and  no  express^  exception  in  the  contract  t>f  any  part 
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of  the  year.  But  thia  is  an  attempt  to  introduce  an  implied  exception  from 
the  practice  of  the  particular  house  of  manufacture  in  which  the  servant  was 
engaged,  thoogh  implied  exceptions  in  the  times  of  service  by  tho  custom  of 
the  country  have  been  held  not  to  break  in  upon  general  contracts  of  hiring 
for  the  year. 
Per  Curiam^  Order  of  Sessions  quashed. 


The  King  t^.  The  Inhabitants  of  Oakley. 

10  Eaat,  491.    Fab.  1,  1809. 

A  gptrdiui  in  soesfe,  rwidiiiB  on  Um  ward's  eilntn  ibr40da7t.  cnfaia  n  sottlamfat  in  the 
jparkh  ;  and  cannot  be  removed  from  the  poeeeaaion  of  it  at  any  time. 

UPON  an^ippeal  against  an  order  of  justices  removing  John  King  and 
Jlfory  his  wife  from  3nJl  to  Oakley^  both  in  the  county  of  BuekSt  the  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  these  facts. 

Thomoi  Hattes,  about  38  years  ago,  inclosed  a  piece  of  waste  land  in  the 
parish  of  Brill,  and  built  a  cottage  thereon,  which  he  occupied  till  his  death. 
Bv  indenture,  dated  the  3d  ^f  November  1795,  he  and  his  son  Thomas  demis- 
ed the  cottage  to  Jav^es  Howes  for  a  term  of  500  years;  by  way  of  mortgage, 
for  securing  20Z.  and  interest,  which  yet  remains  unsatisfied.  TkomiUt  the 
aon,  afterwards  married  the  pauper  Mary,  and  resided  in  the  cottage  with  bis 
father  until  JuTie  1801,  when  Thomas  ihe  father  died  inrtestate  ;  leaving  his 
said  son  his  heir  at  law,  who  continued  to  reside  on  the  estate  till  Novmber 
in  the  same  year,  when  he  died  intestate ;  leaving  the  pauper  Metry  his  widow 
and  four  infant  daughters,  three  of  whom,  at  the  time  of  the  removal,  were 
atider  14  years  of  age.  The  widow  continued,  with  her  daughters,  to  reside 
on  the  said  estate  for  more  than  40  davs  (as  it  was  afterwards  agreed)  after 
the  death  of  her  husband,  before  her  eldest  daughter  attained  the  age  of  14 : 
and  in  October  1806,  the  widow  intermarried  with  the  pauper  John  King, 
whose  legal  settlement  was  in  the  parish  of  Oakley,  and  who,  together  with 
his  sdiid'wife  and  her  children,  resided  on  th^  said  estate  from  the  time  of  the 
said  ^marriage  to  the  time  of  the  removal.  The  estate  at  the  time  of  the  re« 
moval  was  of  aless  annual  value  than  lOZ.  It  was  admitted  by  the  counsel 
for  the  appellants,  that  Mary  King  had  gairted  no  settlement  by  any  right  of 
dower  in  the  said  estate.  The  questions  intended  to  be  subtnitted  to  the 
Court,  were,  first,  whether  John  and  Mary  King,  pt  either  of  them,  gained  a 
settlement  by  their  respective  residence  on  the  estate  as.  above  stated  ?  Sec- 
ondly, Whether  Mary  King  communicated  any  settlement  gained  by  her  res- 
idence before  her  n^arriage  to  her  husband  John  King?  Thirdly^  Whether 
botl),  or  either  of  them,  were  irremoveable  i|t  the  time  of  the  order  of  removal. 

The  Attorney- General  and  Best,  in  support  of  the  order  of  Sessions,  argu- 
ed, on  the  first  point  only  t  that  the  widow  did  not  gain  a  settlement  by  resid- 
ing for  40 'days  on  this  estate  as  guardian  in  socage  to  her  children,  the  heirs 
of  her  deceased  husband.  They  admitted,  that  it  was  not  necessary  to  the 
acquiring  of  a  settlement  by  40  days  residence  on  an  estate,  that  the  party 
should  have  a  beneficial  interbsl  in  it  at  the  time :  as  in  the  case  of  The  King 
V.  Stone,  6  Term  Sep.  295,  where  an  executor  who  held  in  trust  for  the  wid- 
ow during  her  life  gained  a  settlement  by  such  residence.  But  they  said  it 
was  necessary  to  confer  a  settlement  by  residence  on  a  pa^y's  own  estate, 
that  he  should  have  either  a  legal  or  a  beneficial  interest  in  it :  and  they  deni- 
ed, that  a  guardian  in  socage  had  any  legal  interest  in  the  property  of  the 
ward  or  heir,  or  any  right  to  reside  upon  it  suojure,  or  otherwise  than  as  the 
servant  or  bailiff  of  the  ward,  Co  Lit.  89.  a.  A  guardian  in  socage  takes  no 
interest  in  the  land,  but  is  only  to  ta1ce*the  issues, and  profits  to  the  use  of  the 
heir,  to  whom  he  is  to  account  at  the  age  of  fourteen,  Co.  Lit.  88.  b.     There? 


IN  THE  FORTY-NINTH  YEAR  OF  GEORGE  III.         481 

fore  he  may  be  sworn  fojr  his  ward,  Gilb.  Evid.  107.  And  though  such  a 
guardian  may  lease  the  ward's  land  in  his  own  name,  yet  thai  is  by  virtue  of 
the  power  or  Authority  conferred  on  him  by  law.  And  they  distinguished  be- 
tween the  case  of  a  guardian  in  socage  and  that  of  an  executor  or  adminis- 
trator, the  latter  of  whom  takes  the  whole  legal  interest  in  all  real  chattels, 
and  may  maintain  trespass  for  injuries  to  the  land,  and  recover  the  profits,  if 
withheld,  in  their  own  names,  as  the  only  owners  whom  the  law  recognizes  ; 
and,  what  is  most  to  the  point,  they  may  dispose  of  all  the  interest  at  law,  and 
make  a  good  title  to  a  Ixmafide  purchaser;  and  in  no  case  are  they  accounta- 
ble at  law  to  the  beneficial  owner  for  the  profits  of  the  estate.  But  a  guardi- 
an in  socage  is  accountable  at  law  to  his  ward  in  an  action  of  account,  and 
cannot  make  a  title  to  a  purchaser. 

W,  E.  Taunton,  contra,  was  stopped  by  the  Court, 

Lord  Ellenborough,  C.  J.  There  is  no  doubt  in  this  case  but  that  the 
mother,  who  was  guardian  in  socage  to  her  daughters,  had  a  right  to  elect 
whether  she  would  let  the  estate  or  occupy  it  for  their  benefit :  and  unless  she 
let  it,  the  law,  which  imposes  the  duty  of  a  guardian  upon  he  would  necessa- 
rily protect  her  in  the  personal  occupation  and  superintendance  of  it.  The 
only  difference  which  can  be  pointed  out  between  the  cases  of  an  executor  or 
administrator  and  of  a  guardian  in  socage,  in  this  respect,  is,  that  the  one  is  ac- 
countable for  the  profits  by  statute,  and  the  other  at  common  law.  The  law 
considers  a  guardian  in  socage  as  entitled  to  the  possession  of  the  ward's 
property,  and  incapable  of  being  removed  from  it  by  any  person.  Such  a 
guardian  has  not  a  mere  office  or  authority,  but  an  interest  in  the  ward's  es- 
tate. It  is  laid  down  in  Wade  v.  Baker,  1  Ld.  Ray.  131,  that  he  may  main- 
tain trespass  and  ejectment,  avow  for  damage  feasant,  make  admittance  to 
copyhold,  and  lease  in  his  own  name.  He  cannot  indeed  convey  the  property 
absolutely  as  an  executor  or  administrator,  because  the  nature  of  the  trust 
does  not  require  it  in  the  one  case  as  it  does  in  the  other ;  but  he  may  dispose 
of  it  during  his  guardianship,  though  accountable  afterwards  to  the  heir. 
The  widow  therefore  had  such  an  interest  in  the  estate  as  rendered  her  irre- 
moveable  from  it. 

Grosb,  J.  The  question  is.  Whether  the  widow  was  irremoveable  from 
this  property  for  40  days  ?  She  had  a  ri^ht  during  her  guardianship  either  to 
lease  or  occupy  the  estate  ;  and  if  she  cnose  to  occupy  it,  she  was  irremove- 
able from  it  as  from  her  own,  though  liable  to  answer  afterwards  to  the  wards 
for  the  profits. 

Ls  Blanc,  J.  The  case  though  new  in  circumstance,  is  not  new  in  princi- 
ple. It  is  governed  by  the  decisions  which  have  taken  place,  that  in  order  to 
make  persons  irremoveable  on  account  of  having  property  in  the  parish,  it  is 
not  necessary  to  have  a  beneficial  interest  in  it  for  themselves,  but  it  is  suffi- 
cient that  they  reside  there  for  some  beneficial  purpose  to  another.  Now  a 
guardian  in  socage  has  a  right  to  the  possession,  and  until  she  leases,  it  is  for 
the  interest  of  the  wards  that  she  should  occupy  the  estate,  and  there  can  be 
no  right  to  remove  her  from  it  to  their  prejudice :  as  in  the  case  of  an  admin- 
istrator, or  of  a  sole  next  of  kin  even  before  administration  granted,  who  has 
a  right  to  reside  on  the  leasehold  property ;  and  such  residence  for  40  days 
will  give  him  a  settlement  in  the  parish. 

Baylby,  J.  If  a  guardian  in  socage  can  maintain  trespass  and  ejectment 
in  his  own  name,  and  avow  for  damage  feasant  on  the  land,  this  shews  that 
he  has  a  right  to  occupy  it.  And  this  is  confirmed  by  the  old  method  of  plead- 
ing by  guardian  in  socage,  which  was,  that  he  entered  as  guardian  into  the 
tenement  in  question,  and  was  possessed.     In  like  manner  an  administrator 

Vol.  y.  61 
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has  a  right  to  the  possession  of  leasehold  property,  and  is  only  accountable 
for  the  profits(a). 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Stoke-npon-Trent. 

10  East,  496.     Feb.  1,  1809. 

Renting  the  bird  or  privilege  of  milking  two  cows  belonging  to  another  at  so  mucb  per  week 
per  cow,  for  40  weeks,  which  cows  were  to  be  depcutured  by  the  owner  on  his  farm  m 
common  with  bis  other  cattle,'aBd  were' to  be  milked  by  the  paaper,  will  gain  him  a  aetUe- 
ment,  if  the  pastnrage  of  the  two  cows  be  worth  IQl.  a  year. 

TWO  justices  by  their  order  removed  Richard  and  Elizabeth  Shddon  and 
their  three  children  by  name,  from  Stok^-upon- Trent  to  NQrlon-on-the-Moors 
in  the  county  of  Stafford,  The  sessions,  on  appeal,  quashed  the  order ;  sub- 
ject to  the  opinion  of  this  Court  on  these  facts. 

The  pauper  Richard  Sheldon^  being  legally  settled  elsewhere,  about  seven 
years  ago,  under  a  verbal  agreement,  rented  and  paid  for  the  hire  or  privilege 
of  milking  two  cows  belonging  to  Mr.  Repion  the  sum  of  6s.  6d.  a  week  each 
cow,  for  forty  successive  weeks.  The  two  cows  were  by  the  terms  of  the 
agreement  to  be  depastured  by  Mr.  Repton  on  his  farm  at  Isorton-onthe'MoorSt 
in  common  with  his  other  cows ;  and  were  in  fact  depastured  on  such  of  the 
lands  belonging  to  the  farm  as  Mr.  Repton  thought  proper,  in  common  with 
his  other  cattle.  The  pauper  never  went  on  the  lands  to  fetch  them :  but 
they  wer^  regularly  brought  .up  with  Mr.  Repton's  other  cows  to  the  fold 
yard,  and  there  milked  by  the  pauper  and  his  family.  During  the  time  the 
pauper  so  rented  the  said  cows,  he  resided  in  the  parish  of  Norton-on-the' 
Moors,  at  a  cottage  for  which  he  paid  6fty  shillings  a  year :  and  the  depastur* 
ing  of  the  two  cows  for  the  time  aforesaid  on  the  lands  of  Mr.  Repton  was, 
together  with  the  cottage,  worth  more  than  ten  pounds  a  year.  The  question 
was,  whether  the  pauper  gained  a  settlement  in  Norton-on-the-Moors  by  his 
renting  of  the  cottage  and  of  the  cows  as  above  stated. 

Clifford  and  Peake^  in  support  of  the  order  of  Sessions,  sttid,  that  this  was 
no  more  than  a  personal  contract  for  the  hire  and  privilege  of  milking  two 
cows,  and  no  tenement,  which  must  .lie  in  tenure  and  relate  to  land.  The 
rule  of  law  as  laid  down  in  The  King  v.  Lockerley,  Burr.  S.  C.  315,  that  an 
agreement  for  the  use  and  feeding  of  cows  is  no  tenement  within  the  act,  is 
correct :  the  error  of  that  case  lies  in  the  misapplication  of  that  rule  to  the 
facts  of  it ;  for  there  the  dairyman  took  not  only  the  cows  and  their  feeding, 
but  also  the  dwelling-house  and  the  after-math  of  part  of  the  ground,  &c.  and 
in  short  the  whole  dairy  farm.  And  in  Rex  v.  Whizley,  1  Term  Rep.  138, 
Btdler,  J.  said,  that  the  best  reason  for  that  decision  seemed  to  be  that  part  of 
it  where  the  Court  held  that  it  was  not  a  lease  of  land,  or  any  thing  out  of 
land  ;  for  it  was  only  a  right  to  the  milk  of  the  cows.  And  in  Rex  v.  Stoke^ 
2  Term  Bep.  451,  the  taking  of  hay,  grass  and  after-math  was  held  to  confer 
a  settlement,  because  the  land  was  intended  to  pass.  In  The  King  v.  Piddje^ 
trentide,  3  Term  Bep.  772,  in  which  Rex  ▼.  Lockerley  was  overruled,  the  spe- 
cific subject  of  letting  was  a  dairy,  which  in  dairy  countries  means  the  land 
itself  on  which  the  cows  are  fed,  as  well  as  the  use  of  the  cows;  and  the  les- 
see had  also  the  liberty  of  cutting  furze  on  the  farm  for  the  use  of  the  dairy; 
he  had  also  a  rabbit  warren,  and  a  house  on  it  to  keep  the  nets  in :  so  that  be 

(a)  Vide  Osborn  v.  Garden,  Plow.  298,  where  the  Court  consider  that  the  tehole  etiate 
and  itiigr€9t  of  the  lands  is  in  the  gnardian  in  socage,  (which  most  be  noderstood  during  the 
guardianship)  to  the  me  of  the  mfant.  And  in  Bedell  v.  ConttabU,  Vangh.  182,  8,  be  is 
said  to  have  an  intereet,  and  not  merely  a  naked  authority,  thongh  ii  be  an  interest  jouied 
with  a  trust  for  his  ward. 
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had  evidently  an  interest  in  the  soil  beyond  the  mere  use  and  feeding  of  the 
cattle.  And  Btdler,  J.  there  stated  the  true  question  to  be,  "  whether  it  were 
a  contract  to  receive  profits  out  of  land."  Next  came  The  King  v.  Tdpuddle, 
4  Term  Rep.  671,  where  by  the  terms  of  the  contract  the  pauper  was  to  have 
the  exclusive  right  of  feeding  the  dairy  cows  in  certain  closes  for  part 
of  the  year.  He  was  also  to  have  a  dwelling-house  on  the  farm,  and  the  right 
of  cutting  fuel  for  the  use  of  the  dairy.  There  was  a  clear  interest  taken  in 
the  land.  Lord  Kertyon  laid  stress  on  the  pauper's  having  for  a  part  of  the 
year  the  exclusive  right  to  the  pasturage  of  the  grounds  to  be  taken  by  the 
mouths  of  the  cattle.  Ashhunt,  J.  observed,  that  the  pauper  had  the  separate 
possession  of  a  house,  and  that  he  rented  not  merely  the  milk  of  the  cows, 
but  the  cows  themselves,  and  the  land  under  certain  qualifications ;  for  he 
bad  a  right  in  certain  closes  even  to  the  exclusion  of  the  farmer  himself. 
And  BuUer,  J.  said,  that  he  had  an  interest  in  the  land  ;  and  he  also  relied 
on  the  pauper's  exclusive  possession  of  particular  grounds  during  part  of  the 
year.  It  is  true,  that  jn  The  King  v.  Hoilingon,  3  East  1 13,  the  pauper  was  hoi- 
den  to  gain  a  settlement  by  renting  the  pasturage  of  two  cows  in  a  certain  close 
for  a  part  of  the  year,  though  his  cows  had  not  the  exclusive  feeding,  of  it ; 
but  there  the  cows  were  the  pauper's  own ;  which  was  relied  on  by  Mr  Jus- 
tice Lawrence,  as  falling  within  the  words  of  Lord  Kenyan  in  the  case  of 
Piddletrentide,  that  it  was  *'  a  contract  for  the  pernancy  of  the  profits  of  the 
land  by  the  mouths  of  the  cattle."  And  Lord  Ellenborough  compared  it  to 
the  taking  of  a  common  in  gross,  which  had  been  determined  to  confer  a  set- 
tlement in  Rez  v.  Dersingkam,  7  Term  Rep.  671.  In  Rex  v.  Mtmoorth,  2 
East  198,  also  the  pauper  had  the  exclusive  possession  of  the  land  on  which 
the  dairy  cows  were  agreed  to  be  depastured ;  but  there  no  settlement  was 
gained  because  the  annual  value  of  the  land  was  not  lOZ.  This  species  of 
contract  for  the  run  of  cattle  in  the  pasture  of  another  was  held  to  be  no  ten- 
ement in  The  King  v.  Hamwiersmith,  8'  Term  Rep.  450,  note ;  (for  having 
the  privilege  of  feeding  there  for  nothing  could  make  no  difierence  in  that 
respect)  because  it  conferred  no  interest  in  the  land.  If  a  contract  for  taking 
the  milk  of  cows  will  confer  a  settlement,  because  the  cattle^nust  necessarily 
feed  on  the  land  in  the  mean  time,  the  same  consequence  may  be  pursued  to 
a  contract  for  taking  all  the  cheese  of  a  farm  made  during  a  certain  period. 
In  Lancashire,  geese  are  kept  in  large  flocks  for  the  sake,  in  part,  of  their 
feathers,  and  ar^  turned  out  into  the  stubbles  for  a  certain  period  ;  and  a  con- 
tract for  taking  all  the  feathers  of  the  geese  while  kept  there  would,  by  the 
same  rule,  be  a  taking  of  a  tenement.  Here  the  gist  of  the  contract  is  spe- 
cifically for  the  hire  and  privilege  of  milking  the  cows  of  another  for  a  cer- 
tain period  :  the  place  and  manner  of  their  feeding  are  collateral  to  such  con- 
tract, and  such  as  the  owner  would  have  provided  for  the  sake  of  his  own 
cattle  in  order  to  make  their  milk  most  productive,  if  he  had  milked  them  on 
his  own  account  The  cows  were  to  be  depastured  in  common  with  the  own- 
er's own  cattle  wherever  he  pleased  on  his  farm  ;  and  the  pauper  had  no  oth- 
er controul  over  them  than  the  privilege  of  milking  them.  It  was  said  by 
Laufrence,  J.  in  Rez  ▼.  Disbury,  M.  43  G.  3.  1  Nolan,  506,  that  a  contract  to 
feed  cows  generally  *  under  which  they  might  be  fed  with  green  tares  bought 
in  the  market  would  not  be  a  tenement. 

Puller  and  Petit,  contra,  were  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  There  is  no  solid  distinction  between  this 
and  the  case  of  HolUngion.  There  the  pauper  had  only  hired  the  depastur- 
ing of  his  own  cows  in  common  with  the  cattle  of  the  owner  in  certain  land ; 
here  he  hired  the  cows  themselves,  which,  for  this  purpose,  are  the  same  as 
his  own  together  with  their  depasturing  in  common  with  the  owner's  other 
cattle,  upon  a  certain  farm  ;  all  included  in  one  contract,  If  the  cows  here 
had  been  the  pauper's  own,  this  case  would  have  been  identically  the  same  as 
the  former ;  but  that  fact  was  no  material  ingredient  in  the  former  case  :  for 
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the  cows  are  his  own  for  the  time  that  he  hires  them  :  and  in  some  of  the 
other  cases  where  settlements  were  obtained  under  contracts  of  this  kind,  the 
cows  were  hired  as  well  as  their  feeding.  Therefore,  without  going  at  large 
into  the  general  question  which  was  agitated  in  those  cases,  I  think  that,  con- 
sistently with  the  decisions,  this  must  be  deemed  to  be  the  taking  of  a  tene- 
ment. 

Orose,  J..  It  is  too  late  now  to  unsettle  the  law  which  has  been  establish- 
ed by  former  decisions.  It  is  said,  that  this  is  only  a  contract  for  a  right  to 
milk  cows  ;  but  it  is  more  :  for  it  is  a  contract  to  take  the  milk  of  cows  to 
be  depastured  on  a  certain  farm  ;  which  is  purchasing  pro  tanto  the  interest 
in  those  pastures  on  which  the  cows  were  to  be  fed.  And  tbb  falls  within  the 
former  decisions  on  the  renting  of  dairies. 

Lb  Blanc,  J.  It  is  only  the  words  used  in  stating  this  case  which  make 
any  real  difference  between  it  and  former  cases ;  but  it  falls  within  the  same 
principle.  The  only  difference  between  this  and  The  King  v.  Piddletrenlide 
IS,  that  there  it  was  stated  to  be  the  renting  of  a  dairy,  which  is  only  a  con- 
tract for  the  hire  and  privilege  of  milking,  which,  during  the  time  are  to  be 
depastured  on  the  owner's  lands.  But  there  the  cows  were  to  feed  in  partic- 
ular grounds  at  particular  seasons  of  the  year ;  and  here  they  were  to  be  de- 
pastured on  the  farm  in  common  with  the  owner's  other  cattle.  In  The  King 
▼.  Tolpuddh  the  agreement  was,  as  here,  for  the  owner's  cows  at  so  much  • 
a-head ;  and  though  thev  were  to  have  the  exclubive  pasturage  of  certain 
grounds  during  part  of  the  year ;  yet  that  has  since  been  held  to  make  no 
difTerence.  "If,"  said  Loid  Kenyan  in  the  latter  case,  **  the  cattle  had  been 
the  pauper's  own,  and  he  had  rented  the  feeding  of  them,  that  would  have 
been  unquestionably  a  tenement;  like  the  taking  of  the  pasture,  the  hay,  and 
after-math;  and  I  think  that  these  were  the  pauper's  for  a  certain  period, 
&c.;  and  this  was  not  the  less  a  taking  of  a  tenement  because  the  pauper 
could  only  enjoy  the  land  in  a  particular  mode."  The  same  reasoning  will 
apply  to  this  case.  In  The  King  v.  Minioorth,  there  was  no  doubt  made  but 
that  the  contract  was  for  the  taking  of  a  tenement ;  but  the  value  of  the  land 
on  which  the  two  cows  were  to  be  depastured  did  not  amount  to  lOZ.  a  year, 
and  therefore  no  settlement  was  gained.  Now  here  the  pauper  contracted  for 
the  milking  of  two  specific  cows  (not  any  two  cows)  which  were  to  be  depas- 
tured on  the  farm  of  the  owner  together  with  his  other  cattle ;  the  value  of 
which  pasturage,  together  with  the  cottage  rented  by  the  pauper  during  the 
same  time,  amounting  to  more  than  10/.  a  year.  Then  it  was  decided  in  The 
King  V.  Hollington,  that  hiring  the  feeding  of  cows  for  a  certain  time,  in 
common  with  the  cattle  of  the  owner  of  the  pasture  in  which  they  are  to  be 
fed,  is  a  taking  of  a  tenement.  This  then  is  the  same  as  if  the  pauper  had 
hired  the  cows  at  so  much,  and  the  pasture  for  feeding  them  at  so  much  more, 
though  the  two  sums  are  compounded  in  one.  And  it  being  found  here,  that 
the  value  of  the  pasturage  together  with  the  cottage,  amounting  to  101,  a  year, 
the  pauper  gained  a  settlement. 

Batley,  J.  This  is  a  hiring  of  two  cows,  with  the  right  of  having  them 
depastured  on  lands  in  the  parish.  The  cases  of  Ptddletrentide  and  Tolpud* 
die  determined  that  it  was  not  necessary  that  the  cows  should  be  the  pauper's 
own  ;  and  the  case  of  Hollington  determined  that  the  pauper  need  not  Lave 
the  right  to  the  pasturage  exclusive  of  the  cattle  of  other  persons.  Those 
three  cases,  therelore,  have  decided  the  present..  The  agreement  here  was, 
that  the  owner  should  depasture  the  cows  upon  his  farm  in  the  parish ;  which 
must  mean  that  they  were  to  be  fed  on  the  pasture  growing  on  the  land  :  if, 
therefore,  he  had  fed  them  in  any  other  way,  it  would  have  been  a  breach  of 
his  contract. 

Order  of  Sessions  quashed. 
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Meredith  and  Others  v.  Meredith  and  Another. 

10  East,  SOS.    Feb.  3,  1809. 

Under  a  devise  to  H.  of  certain  tenements  by  name  for  her  life;  provided  that  if  8,  and  Jl. 
[to'wbom  and  to  wbose  children  the  reversion  and  inheritance  of  the  premises  were  intend- 
ed if  H.  should  die  without  issue]  should  give  H.  1000/.  for  her  life  esUte>  then  the  testa- 
tor devised  all  and  singular  the  said  estate  and  premises  called,  &c.  to  S.  and  A,  for  their 
liveS)  share  and  share  alike;  and  on  the  death  of  either,  their  moiety  unto  and  among  the 
children  of  the  survivor  and  their  heirs,  share  and  share  alike,  &c.  as  tenants  in  common, 
&e.  Provided  that  if  H.  ihould  die  in  possession  rf  the  premises  single  and  whhoot  issue, 
then  he  gave  the  said  estatoa  and  premises  to  8.  and  A,  and  to  tiie  iuue  of  their  bodies 
laiifully  begotten^  or  to  be  begotten ^  and  their  heirs^  as  tenants  in  common,  as  atoks- 
said;  held  that  the  words  as  aforesaid  drew  down  to  the  second  clause  the  limitations  of 
the  first,  and  shewed  that  the  testator  meant  that  8.  and  A,  and  their  children  should  take 
the  same  estate  on  H,  dying  in  possession  without  isdue,  as  they  would  have  done  if  the 
1000/.  bad  been  paid;  and  held  also,  that  a  yoonger  child  of  A.  bom  aAer  the  death  of  the 
testator  and  before  the  death  of  i7.,  or  of  8.  (who  died  without  issue)  was  entitled  to  sharv 
in  the  moieties  both  of  8.  and  of  A.\  and  that  the  eldest  son  of  A,  was  also  entitled  to 
share  in  both  moieties,  thooch  he  died  before  A.;  and  on  his  death  his  share  in  S.'s  money 
descended  immediately  to  his  next  brother  and  heir  at  law,  'as  did  also  his  share  in  A.  a  ' 
moiety,  on  her  death  after  him. 

CHARLES  NEWCOMB  beinj^  seised  in  fee  of  the  estates  in  question  in 
Herefordshire^  by  his  will  dated  the  8th  of  Nottemher  1760,  duly  executed  and 
attested,  devised  (inter  alia)  as  follows  :  "  Also  I  give  and  devise  to  my  daugh- 
**  ter  Hannah  Newcavib  the  tenements  called  LLitton,  in  the  parishes  of  Discoyd 
**  and  Presteigne  in  the  county  of  Hereford^  &x.  and  the  tenement  called  the 
**  Bower  in  the  parish  of  Kington  in  the  said  county,  with  all  the  lands,  &c. 
**  thereunto  respectively  belonging ;  to  hold  unto  my  said  daughter  Haiinah, 
"**  during  her  natural  life,  without  impeachjnent  of  waste.  Provided,  that  if 
^*  my  son  Spencer  Newcomh,  and  my  daughter  Ann  the  wife  of  John  Meredith, 
**  to  whom  and  to  whose  children  I  intend  the  reversion  and  inheritance  of  the 
^*  said  lands  and  premises  upon  the  estate  for  life  of  my  said  daughter  Hannah 
'*  being  determined,  in  case  Hannah  shall  die  without  issue  of  her  body  lawfully 
*^  begotten,  shall  be  minded  to  pay  the  said  Hannah  lOOOZ.  as  and  for  a  con- 
"*  sideration  for  her  estate  for  life  in  the  said  premises  ;  then  and  on  full  pay- 
*^  ment  thereof,  I  give  and  devise  all  and  singular  the  said  estate  and  premis- 
•**  es,  celled  Uition^  and  the  Bower,  hereinbefore  mentioned,  and  intended  to 
'^^  be  devised  to  my  said  daughter  fbr  her  life  as  aforesaid,  and  every  part  and 
*'*  parcel  thereof,  to  my  said  son  Spencer  Newcomb  and  Ann  Meredith  my 
^*  daughter,  during  their  natural  lives ;  the  profits  whereof  to  be  equally  divjd- 
**  ed  between  them,  share  and  share  alike.  And  from  and  after  the  decease  of 
^  the  first  of  them  so  dying,  I  give  and  devise  the  moiety  part  or  share  of 
^  him  or  her,  so  dying,  unto  and  among  the  child  or  children  of  him  or  hei^,. 
**  80  dying,  and  his,  her  or  their  heirs  :  remaining  part  or  share  to  the  survi- 
**  vox  of  them,  the  said  Spencer  and  Ann,  and  his  or  her  issue  lawfully  begot- 
**  ten,  equally  to  be  divided  between  them  share  and  share  alike.  And  in  case 
*'  my  said  son  Spencer  shall  not  niarry  and  have  issue,  then  I  give  and  devise 
*'  his  moiety  of  all  and  singular  the  said  lands,  &c.  after  his  life,  and  the  re- 
^  version  and  inheritance  thereof,  unto  and  amongst  the  child  or  children  of 
"  my  said  datighter  Ann,  by  John  Meredith  her  husband  begotten  or  to  be  be* 
"  gotten,  and  his  or  their  heirs  for  ever,  to  be  equally  divided  between  them* 
**  as  tenants  in  common,  and  not  as  joint  tenants.  Provided,  that  if  my  said 
**  daughter  Hannah  shall  die  in  possession  of  the  said  premises  single  and  un- 
^  married,  and  without  any  lawful  issue  of  her  body ;  then  I  give  and  devise 
**  the  said  estates  and  premises  called  Uitton  and  the  Bower  to  my  son  Spen- 
''  cer  and  my  daughter  Ann,  and  to  the  issue  of  their  bodies  lawfully  begotten 
**  or  to  be  begotten,  and  their  heirs,  to  take  as  tenants  in  common  and  not  as 
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"  joint  tenants,  as  aforesaid.  ^  Bat  if  my  daughter  Hannah  shall  marry  and 
"  have  issue ;  then  I  do  hereby  revoke  the  devisa  hereinbefore  made  to  her  for 
"  life,  as  aforesaid,  and  all  and  ^very  the  limitations  made  thereupon ;  and  I 
'*  do  give  and  devise  all  and  singular  the  said  estates  and  premises  to  her  the 
"  said  Hannah  Newcamb  and  the  heirs  of  her  body  lawfully  issuing  for  ever, 
"  any  thing  herein  contained  to  the  contrary  thereof  in  any  wise  notwithstand*- 
••ing." 

The  te8(tator  died  some  time  after  making  his  will ;  leaving  Spencer  Nenh 
toTnb  his  only  son,  and  his  two  daughters,  Hannah  Newcomh^  and  AnnMeredith^ 
and  John  Aeredith  since  deceased,  the  defendant  Thomas  Meredith  and  the 
plaiatids  Charles  Meredith  and  WiUiam  Meredith  and  Edward  Meredith  the  then 
five  only  children  of  his  daughter  Ann  Meredith,  him  sarviving.  And  after  the 
testator's  death,  but  during  Spenter  Newcomb^s  lifetime,  Ann  Meredith  bad  only 
one  other  child  by  her  husband.  Spencer  Newcomh  and  Ann  Meredith  did 
not  pay  Hannah  Newcomb  the  lOOOZ.  in  the  will  mentioned  for  her  life  estate ; 
and  ifa»9ia4  iVefocom^,  upon  the  testator's  death,  entered  into  the  possession 
of  the  said  estates,  and  continued  so  till  her  death.  Spencer  Neiacomb  died 
in  1767,  unmarried  and  intestate ;  leaving  Hannah  Netvcomh  and  Ann  Mere- 
dith yis  co-heiresses,  and  co-heiresses  of  the  testator.  Hannah  Newcomb  died 
in  1783,  unmarried  and  intestate;  leaving  Ann  Meredith, her  sister  and  heir- 
ess her  surviving ;  whose  eldest  son  John  Meredith  died  in  1787,  intestate 
and  unmarried ;  leaving  his  next  brother  Thomxu  Meredith  his  heir  at  law ; 
which  Thomas  is  now  the  heir  at  law  of  the  testator  Charles  Neiocomb  and 
of  Spencer  Newcomb  and  Hannah  Newcomb,  Ann  Meredith  died  in  1800, 
intestate :  leaving  Thomas  her  then  eldest  son,  and  Charles^  WiUiam,  and 
Edward  Meredith,  and  Spencer  Newcomb  Meredith,  her  only  other  children 
her  surviving,  and  who  are  all  now  living.  John  Meredith,  the  husband  of 
Ann,  survived  her,  but  is  since  dead.  Charles,  William,  and  Edward  Mere* 
dith,  exhibited  their  bill  in  Chancery  against  Thomas  Meredith  and  Si  N. 
Meredith  ;  praying  that  the  shares  and  proportions  belonging  to  the  plaintifis 
and  defendants  in  the  said  devised  estates  might  be  ascertained  and  settled, 
and  that  a  partition  of  them  be  made  accordingly  under  the  decree  of  that 
Court:  to  which  bill  the  defendants  appeared  and  put  in  their  answer;  and 
on  the  hearing  of  the  cause,  the  Master  of  the  Rolls  directed  this  case  to  be 
stated  for  the  opinion  of  this  Court,  upon  the  following  question :  What  shares 
and  interests  Thomas,  Charles,  William,  Edward,  and  Spertcer  Newcomb 
Meredith,  the  children  of  Ann  Meredith,  took,  and  are  now  entitled  to,  in  the 
estates  in  question,  under  the  will  of  Charles  Newcomb  ? 

Wetherell  for  the  plaintiffs  contended,  that  the  second  clause  or  pi'oviso  in 
the  will,  which  applies  to  Hanhah  Newcomb^s  dying  in  possession  of  the  es- 
tates, must  be  coupled  with  the  first  clause,  and  particularly  by  reason  of  the 
words  as  aforesaid  which  are  used  at  the  end  of  the  second  clause :  and  that 
the  testator  intended  by  the  second  clause,  that  Spencer  Newcomb  and  Ann 
Meredith  respectively,  and  their  children,  should  take  the  same  interests  in 
the  event  of  HanneJi  Newcomb^s  dying  in  possession,  as  are  expressed  in  the 
first  clause  in  the  event  of  the  1000/.  being  paid  to  her.  And  consequently, 
that  under  the  limitations,  expressed  in  the  first  clause,  Spencer  Newcomb  and 
Ann  Meredith  took  estates  for  live,  estates  in  common,  with  remainders 
to  their  respective  children  as  tenants  in  common  in  fee  of  a  moiety: 
with  a  remainder  over  of  Spencer  Newcomb's  moiety  on  failure  of  his 
children  to  the  children  of  Ann  Meredith  as  tenants  in  common  in  fee. 
According  to  which  construction,  in  the  events  which  have  happened, 
Thomas  Meredith  in  his  own  original  right,  and  as  heir  of  his  broth- 
er John  (if  John  were  .entitled  to  share),  is  now  entitled  to  2-6ths  of 
each  moiety  in  fee,  and  each  of  the  other  children  is  entitled  to  l-6th  in 
each  moiety  in  fee.  But  if  John  were  not  entitled,  then  they  would  all 
share    equally.     As    grounds  for   this  construction,    he    urged,  1st,   the 
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words  of  relation  {as  afuresaid)  in  the  second  clause  to  the  first,  which  could 
only  refer  to  the  limitations  to  the  same  parties,  and  for  the  same  estates,  in  , 
the  event  of  Hannah  NetDComb*s  dying  in  possession,  as  if  she  had  been  bought 
out  by  what  the  testator  deemed  an  equivalent  for  her  life  estate  :  and  a  de- 
,vise  may  be  as  effectual  by  words  of  relation  as  by  express  words ;  as  in  Lide 
V.  Chray,  2  Lev.  229,  Imoe  v.  Babies,  2  Ld.  Ray.  1561,  and  other  cases.  2dly» 
Every  word  of  the  will  by  this  construction  will  have  its  effect,  and  there  will 
be  no  contradiction  between  the  two  clauses,  ddly,  The  probability  of  the 
testator's  intention  is  in  favour  of  it,  because  this  construction  accords  with  hi9 
general  intent  before  expressed  in  the  first  clause  :  and  this  absurdity  would 
follow  from  a  different  construction,  that  if  the  parents  chose  to  pay  the  1000/. 
the  children  would  take  immediate  vested  remainders  in  fee  after  the  life  es- 
tates of  the  parents ;  but  if  the  parents  did  not  pay  the  money,  they  them- 
selves  would  take  a  greater  estate,  and  the  children  would  take  no  interest  but 
what  their  parents  might  deprive  them  of.  He  next  submitted  whether  TJuh 
mas  the  brother  and  heir  of  John  Meredith  was  entitled  to  JohiCs  share,  John 
having  died  before  his  mother,  and  before  the  period  of  division.  But  he  ad- 
mitted that  S.  i\r.  Meredith,  the  youngest  son  of  Ann  Meredith,  was  entitled 
to  shftre  with  the  other  children,  though  bom  after  the  death  of  the  testator^ . 
being  born  before  the  period  of  division  arrived ;  atid  cited  EUison  t.  'Aiery, 
1  Yes.  111.  John  Meredith,  the  son  of  Ann,  was  living  at  the  death  of  the 
testator^  and  of  his  uncle  Spencer  Newcomb,  and  of  his  aunt  Hannah,  but 
died  before  his  mother :  and  there  may  seem  to  be  an  inconsistency  in  letting 
in  children  born  at  any  time  before  the  period  cff  division,  and  yet  retaining  in 
those  who  die  before  that  period,  whose  shares  are  thus  Hable  to  be  altered 
after  their  deaths :  but  though  the  share  may  be  vested  in  interest,  yet  it  need 
not  be  vested  in  quantity,  but  be  liable  in  this  respect  to  be  varied  by  letting 
in  afterborn  children,  in  Baldwin  v.  Karver,  Cowp.  809,*though  the  grand- 
children were  all  living  at  the  time  of  the  distribution,  and  therefore  this  ques- 
tion did  not  necessarily  arise,  yet  it  seems  by  the  certificate  that  the  Court 
meant  to  say,  that  being  alive  at  the  time  of  distribution  was  necessary  to  en- 
able them  to  take. 

Abbott,  on  behalf  of  the  defendant  Thomas  Meredith,  submitted  that  as  the 
lOOOZ.  was  not  paid  to  Hannah  Newcomby  the  Kmitation  contained  in  the  first 
proviso  of  the  will  did  not  take  effect  at  all,  but  gave  way  to  the  other  distinct 
limitation  in  the  second  proviso ;  under  which  Speneer  Newcomb  and  Ann 
Meredith  (the  son  and  daughter  of  the  testator)  were  entitled  in  remainder,  af- 
ter HannMs  death,  to  several  estates  for  life,  in  undivided  moieties  with  seve- 
ral remainders  to  their  respective  children,  as  tenants  in  common  in  fee  of  the  pa- 
rent's moiety ;  and  Spencer  Newcomb  never  having  had  any  children,  the  de- 
fendant Thomas  Meredith  is  now  entitled  to  the  whole  of  his  moietyi,  as  his 
heir  at  law,  and  also  to  2-6ih  of  Anri's  moiety.  Or  that  at  any  rate,  under 
this  limitation,  Spencer  and  Ann  were  each  entitled  to  an  estate  tail  in  a 
moiety,  and  that  Thomas  Meredith  is  now  entitled  to  one  moiety  in  fee  and 
to  the  other  moiety  in  t$il.  He  suggested,  that  in  the  events  which  had  hap- 
pened, of  Hannah's  being  permitted  to  rematB  in  possession  till  her  dealh, 
and  Spencer's  dying  without  issue,  the  testator  might  have  considered,  that  it 
was  sufiicient  to  let  the  younger  children  of  Ann  share  in  her  moiety,  and 
leave  the  other  moiety  to  go  to  the  eldest  son  and  heir  ;  although  if  A7m  and 
Spencer  agreed  to  buy  out  the  life  estate  of  Hannah,  who  was  the  first  object 
of  the  testator's  bounty,  the  estate  should  go  in  moieties  respectively  to  all 
their  children.  The  second  clause,  he  contended,  had  no  relation  to  the  first, 
except  as  the  words  as  aforesaid  might  be  construed  to  mean  that  Spencer 
Newcomb  and  Ann  Meredith,  and  their  respective  children,  were  to  take  (if  at 
all)  as  tenants  in  common  of  their  respective  moieties :  all  beyond  that  is 
mere  conjecture.  If  Hannah  had  issue,  the  testator  revoked  all  his  former 
devises  to  the  others :  and  though  Spencer  and  Ann  had  bought  ought  Han^ 
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nah^  yet  if  she  bad  tssae  afterwards,  it  could  only  have  concladed  her  life 
estate,  but  not  the  interests  of  her  children.  If  he  had  intended  ^that  the 
same  consequence  should  ensue  in  both  the  events,  he  would  have  provided 
for  it  in  one  clause,  *'if  Hannah  should  die  single  and  without  issae,"  or  ^if 
Spencer  and  Ann  shall  pay  her  lOOOZ.,  then  I  devise,*'  &c. 

Lord  Ellenborough,  C.  J.  If  the  words  of  reference  **  as  afcrtmd,^* 
meant  any  thing,  they  must  have  the  meaning  which  the  plaintiff's  counsel 
have  given  to  them :  and  no  sound  reason  can  be  suggested  why  the  testator 
should  have  intended  to  make  a  difierence  in  the  estates  which  the  children 
were  to  take,  whether  the  parents  bought  out  Hannah  or  not ;  and  if  they  did 
buy  her  out,  he  does  not  devise  over  merely  her  life  estate,  but  **  all  and  singu- 
lar  the  said  utait  and  premises  called  Llitton  and  the  Bower,  dec.  Then  the 
words  as  aforesaid  in  the  latter  clause  necessarily  draw  down  and  incorporate 
the  words  in  the  former  clause  :  his  son  Spencer  and  his  daughter  Ann  and 
their  issue,  &c.  are  to  take,  in  the  event  of  Hannah  dying  in  possession  un* 
manied  and  without  issue,  as  tenants  in  common  as  aforesaid.  To  say  that 
these  latter  words  only  meant  that  they  were  to  take  as  tenants  in  common  ito 
their  respective  moieties,  is  to  give  no  meaning  to  the  words  as  aforesaid,  but 
to  make  them  a  mere  useless  repetition  :  but  ii  is  alwi^ys  desirable,  if  possible, 
to  give  effect  to  all  the  words  of -a  will,  and  particularly  when  it  enables  the 
Court  to  give  a  uniform  and  consistent  sense  to  the  whole  will.  Then,  on 
the  death  of  Spencer,  Johh*s  interest  was  vested,  and  went  on  his  death  to  his 
brother  Thomas,    We  will  certify  our  opinions. 

Afterwards,  the  following  certificate  was  sent  to  his  Honour. 
This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it, 
and  are  of  opinion  that  upon  the  true  construction  of  this  will,  Spencer  New- 
coTnb  and  Ann  Meredith^  respectively,  and  their  children,  were  to  take  the 
same  estates  upon  Hannah  Netocomb^s  dying  without  issue,  as  they  would 
have  done  had  the  1000/.  been  paid  :  and  consequently,  that  Thomas  Meredith 
is  entitled  to  one  sixth  part  in  the  abovementioned  estates  as  heir  to  bis  brother 
John  Meredith  in  fee  :  that  he  is  entitled  to  other  one  sixth  in  fee  in  his  own 
right:  that  Charles  Meredith,  William  Meredith,  Edward  Meredith,  and 
Spencer  Newcomb  Meredith  are  entitled  to  one  sixth  each  in  fee ;  and  that 
the  said  parties  are  tenants  in  common,  and  not  joint  tenants. 

Ellenboroitgr. 

N.  Grose. 

S.  Le  Blanc. 

J.  Baylet. 


The  King  v.  Mitchell. 

lOEut,  611.    Feb.  8,  1809. 

Freemen  of  Abrurtc/i,  inbfltitatee  in  the  militia,  (jaartered  at  Colchetter,  hut  baTing  dwelling 
hontea  in  Aorwich,  hi  which  their  familiea  reaided,  and  to  which  they  at  tiroes  resorted  on 
fnrlongh,  (in  some  instances,  within  the  last  six  months,  only  for  the  purpose  of  voting  at 
elections  ;)  held  to  be  inkabUanU  within  the  charter  of  AbriotcA,  and  a  local  act  reqoiring 
them  to  have  been  inhabitants  for  six  calendar  months  previons  to  certain  •lections  of  cor- 
porate officers,  in  order  to  qaalify  them  !o  vote. 

THIS  was  an  information  in  nature  of  a  quo  warranto  against  the  defend- 
ant, for  usurping  the  office  of  a  common  councilman  of  the  city  of  NoT' 
wich;  to  wnich  he  pleaded  (inter  alia)  that  by  charter  of  the  21st 
of  July,  6  Hen.  5,  the  king  granted  that  the  citizens  and  commonahv  of  the 
city  should  annually  elect  60  of  the  citizens  for  the  common  council  out  of 
the  four  wards  of  the  city ;  and  that  the  citizens  inhabiting  in  the  ward  of 
Wymer  should,  on  a  certain  day  after  Passion  Sunday,  be  at  the   Guildhall 
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and  they,  or  the  major  part,  should  elect  20  discreet  and  sufficient  persons  of 
the  ward  to  he  common  councilmen  for  the  year  ensuing.  And  that  hy  stat. 
3  Geo.  2,  it  waa  enacted,  that  for  the  future  no  more  than  3  common  council- 
men  of  each  great  ward  should  he  yearly  elected  hy  the  freemen  of  each  great 
ward.  That  on  the  ISth  of  Mardi  1807,  the  citizens  of  the  ward  of  Wymer 
were  convened  to  elect  '3  common  councilmen  ;  and  that  the  defendant  and 
several  others  were  candidates.  That  the  numhers  at  the  election  were,  for 
Forsier  265 :  for  the  defendant  229 ;  for  Staff  227 ;  for  Proctor  228 ;  &c.  and 
that  the  defendant  was  declared  duly  eleeted,  and  took  the  oaths,  and  was  ad- 
mitted into  the  office.  The  prosecutor  replied  that  the  defendant  was  not 
duly  elected.  At  the  trial  hefore  the  Lord  Ch.  Justice  of  C.  B.;  it  being  un- 
derstood hetween  the  parties  that  the  validity  of  MitcheiVs  election  dependted 
upon  the  votes  of  4  freemen  of  the  ward  of  Wymer^  named  Jessop,  Lucasy  Fun,' 
fie/,  and  Emms^  whose  votes  were  objected  to  on  the  ground  that  they  were  not 
inhabitants  within  the  ward  six  calendar  months  before  the  election,  according  to 
the  oath  required  to  be  taken  hy  the  stat.  3  Geo.  2 ;  the  council  for  the  defend- 
ant proceeded  to  examine  witnesses  to  prove  the  inhabitancy  of  those  4  persons. 
Isi,  Jessop  proved  that  he  was  a  substitute  in  the  Norfolk  militia  for  3  years  and 
a  half  before  the  election,  rented  a  house  in  Wymer  w^rd  at  the  rent  of  2/.  125. 
a-year,  in  which  his  wifi^  and  child  continued  to  live  all  the  time,  and  whither 
he  repaired  many  times  after  he  went  into  the  militia.  He  was  at  home  there 
on  furlough  for  22  days  about  the  beginning  of  1806;  and  went  there  again  on  the 
14th  of  October  1806,  and  staid  six  weeks  ;  and  again  at  Christmas  1807,  when 
he  continued  there  15  days,  and  returned  there  again  on  the  25th  of  February 
1807,  and  staid  till  the  23d  of  March,  On  the  18th  of  the  same  month  the 
election  took  place.  During  all  these  times  he  dwelt  at  his  own  house.  He 
also  attended  the  election  at  Norwich  for  members  to  serve  in  parliament  in 
November  1806,  and  had  his  leave  of  absence  aflerwards  prolonged.  The 
house  which  he  rented  was  not  rated  to  the  poor.  '2.  Lucas,  another  freemati 
who  voted  for  the  defendant,  was  also  a  substitute  in  the  NorfM  militia,  and 
bad  been  so  for  3  years  before,  during  all  which  time  he  had  a  small  house 
in  Wymer  ward,  which  he  rented  by  the  quarter,  in  which  his  wife  and  chil- 
dren continued  to  live.  He  went  home  3  days  before  the  election  in  1807, 
and  staid  there  14  'days.  He  was  also  there  14  days  on  furlough  about 
Christmas  1804,  a^in  after  the  Christmas  following  for  21  days,  and  again  in 
December  1806.  He  was  again  in  Norwich  four  days  befbre  the  election  in 
March  1807,  and  staid  twenty-one  days,  and  again  in  November  for  fifteen 
days,  and  again  at  the  election  in  March  1808  for  17  days.  At  all  other  times 
be  continued  with  hj»  regiment :  and  when  he  was  at  Norwich  he  always 
lived  with  his  wife  and  children  at  his  house.  At  the  time  of  the  election  in 
question,  he  came  there  for  no  other  purpose  than  to  vote :  and  in  October 
1806  he  went  there  for  the  purpose  of  voting  at  the  then  next  general  election. 
The  3d  voter  Funnell,  had  a  wife  and  children,  and  had  lived  at  different 
houses  in  Wymer  ward  for  10  years ;  and  had  been  a  substitute  in  the  militia 
for  5  years  from  August  1803.  He  went  home  to  his  family  at  Christmas 
1803,  on  furlough  for  3  weeks,  and  at  the  following  Christmas  for  15  days, 
and  for  the  like  period  at  the  beginning  of  1806.  He  also  had  a  pass  for  10 
days  at  the  general  election  in  November  1806,  and  a  furlough  for  15  days 
longer,  and  was  again  at  home  for  15  days  at  Christmas  1806.  He  was  at 
the  election  in  March  1807,  on  furlough  for  12  or  14  days ;  and  again  at 
home  at  Christmas  1807.  His  wife  and  family  lived  in  his  house  during  all 
the  time,  and  he  was  at  home  with  them  on  these  occasions.  Emms,  the  4lh 
voter,  was  also  a  substitute  in  the  Norfolk  militia  about  5  years  and  a  half  be- 
fore, and  had  a  wife.  In  January  1806,  having  before  lived  in  Norwich,  he 
took  a  house  in  Wymer  ward  of  tde  defendant  at  38j.  a  year ;  and  kept  it  for 
a  year  and  a  quarter.  It  was  not  rated  to  the  poor.  His  wife  lived  in  it  till 
(he  28th  of  February  1807,  and  then  went  to  Colchester  to  see  him  a  few  days, 
Vol.  V.  62 
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and  had  remained  there  ever  since.  She  left  furniture  in  the  house  and 
brought  away  the  key.  Emms  went  to  the  election  in  question  with  a  pass; 
arrived  at  Normch  3  or  4  days  before  the  election,  and  resided  at  his  father's 
house  in  Wymer  ward.  After  the  election  he  took  the  furniture  out  of  his. 
house  and  carried  it  to  his  fatherls.  He  remained  in  Nortvich  some  days  af- 
ter the  election.  He  went  to  Norvnch  with  a  pass  at  the  time  of  the  gene- 
ral election  in  November  1806,  but  was  not  in  Norwidi  again  till  he  came  to 
vote  for  the  defendant.  During  the  period  spoken  to  by  these  witnessess,  it 
appeared  that  the  regiment  to  which  they  belonged  was  quartered  at  ColcheS' 
ter  ;  and  it  was  admitted  ihat  they  had  taken  the  oath  prescribed  by  the  act  of 
(he  3  Geo.  2.  c.  8.  after  mentioned.  And  evidence  of  usage  was  ofiered,  tbat 
persons  so  circumstanced  had  always  been  admitted  to  vote  ;  but  this  evidence 
was  rejected  by  the  Chief  Justice  of  C.  &  ,  A  verdict  was  by  consent  taken 
for  th*  Crown,  with  liberty  for  the  defendant  to  move  to  set  it  aside,  in  order 
that  the  opinion  of  the  Court  might  be  taken,  whether  under  the  stat.  3  Geo. 
2.  c.  8.  the  several  persons  mentioned  had  a  right  to  vote  in  the  election  of  the 
defendant. 

Sellout  Serjt.  (with  whom  were  Dumpier  and  Best)  accordingly  moved  in 
the  last  term,  that  the  verdict  should  be  set  aside,  and  a  verdict  eniered  for  the 
defendant,  on  the  ground  that  the  acts  regulating  the  constitution  and  right  of 
ejection  for  corporate,  offices  in  Norwiehy  which  speaks  of  inhabitants,  must 
be  construed  with  reference  to  the  general  law  respecting  inhabitancy  ;  and 
that  these  several  voiers  were  in  that  sense  inkabitarUs  of  Norwich  at  the 
time  of  the  election  in  question. 

The  stat.  3  Geo.  2.  c.  8.  for  regulating  elections  in  the  city  of  Norwich 
enacts  (s.  3.)  that "  In  case  of  any  election  of  any  alderman  or  common  council- 
*'  man  for  the  said  city,  every  person,  (except  such  as  are  and  shall  be  placed  in 
**  any  of  the  hospitals  or  workhouses  of  the  said  city,  or  are  or  shall  be  pris- 
*'  oners  for  debt  in  ths  common  goal  or  other  prisons  of  the  said  city,)  before 
**  he  is  admitted  to  poll  at  such  election,  shall,  instead  of  the  oath  or  affirma- 
"  tion  required  by  the  stat  9  G.  1.  c.  9.  take  the  following  oath,  &c.  You  do 
"swear  that  you  are,  and  for  12  calendar  months  have  been,  admitted 
"a  freeman  of  the  city  oi  Norwich,  fin^  for  six  calendar  months  last  past 
«(  have  been  an  inhabitant  within  the  ward  of  (  )  mentioning  the  ward," 
&c.  By  s.  4.  To  prevent  disputes  which  may  arise  touching  the  votes  of  per- 
sons in  the  hospitals  or  workhouses,  or  of  prisoners  for  debt  in  the  prisons  of 
the  said  city,  it  is  enacted  that  none  such  shall  be  admitted  to  poll  at  any  such 
elections ;  '^save  only  at  such  elections  as  shall  happen  iot  that  ward  in  which 
"  he  shall  have  inhabited  6  calendar  months  immediately  preceding  his  being 
"  placed  in  such  hospital  or  werkhouae,  or  immediately  preceding  nis  impris- 
<*  onment  for  debt  in  such  common  gaol  or  other  prisons,"  &c.  And  a  form 
of  oath  is  given  in  corresponding  terms ;  and  by  s^  6  a  poll  clerk  is  to  be  ad- 
mitted into  these  places  ta  tak»  the  votes  of  such  as  are  toere  confined. 

Wilson  and  Storks  vaw  shewed  cause  against  the  rale ;  and  observing  that 
the  defendants  must  be  ousted  if  3  out  of  the  4  votes  objected  to  were  bad, 
they  confined  their  objection  principally  to  the  3  last  mentioned  voters  consid- 
ering Jex^op  as  more  favourably  sitaated  than  the  rest,  by  reason  of  his  hav- 
ing resided  in  the  ward  with  his  family  within  six  months  preceding  the 
election  for  other  purposes  than  merely  that  of  voting;  which  was  the 
only  object  for  which  the  rest  came  ;  but  aone  of  them  having  had  a  continu- 
al residence  there  for  such  antecedent  period  as  is  required  by  the  act,  though 
they  had  houses  and  families  there.  These  men  were  all  substitutes  and  not 
ballotted  militia  men,  and  therefore  they  were  under  no  compulsion  of  law  to 
be  absent  but  such  as  was  of  their  own  choosing  when  they  entered  voluntari- 
ly as  substitutes,  and  therefore  their  situation  is  not  at  all  difierent  from  that 
of  ordinary  soldiers.  The  actual  place  of  their  inhabitancy,  during  the  pe- 
riod in  question,  was  at  Colchester,  where  the  regiment  lay,  and  therefore 
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could  noit  be  said  to  be  at  Narwicht  either  within  the  plain  words  or  the 
reasonable  constraction  of  the  Nonmch  act.  The  privilege  of  voting  in  the 
place  is  given  in  retarn  for  the  burthens  which  actual  inhabitancy  throws 
«poa  the  citizens,  and  for  the  performance  of  which  personal  residence  is 
necessary  ;  such  as  keeping  watch  and  ward,  and  executing  corporate  duties. 
InhabUaney  does  not  differ  in  its  legal  and  ordinary  sense  from  residence  or 
duMing^  when  applied  to  the  performance  of  personal  duties ;  though  for  the 
purpose  of  subjecting  the  owners  of  property  to  charges  laid  on  them  in  res- 
pect thereof,  it  has  ^en  taken  in  a  larger  sense ;  as  in  the  case  of  the  stat- 
ute of  bridges,  commented  upon  by  Lord  Coke,  2  Inst.  702,  3,  on  the  stat.  22 
H.  8.  c.  6 ;  which  statute  plainly  points  at  persons,  holding  property  in  the 
county,  &c.,  though  residing  in  another  place ;  and  also  in  the  case  of  the 
riot  act,  Atkins  v.  DaviSf  Cald.  315.  No  middle  line  can  be  drawn  in  this 
case  :  for  if  these  substitutes  had  a  righr  to  vote  as  being  inhabitants  within 
the  ward  for  six  calendar  months  brfore  the  election^  merely  because  they 
held  houses  there  during  that  period,  though  personally  resident  and  compell- 
ed to  reside  elsewhere  during  the  greater  part  of  the  time,  and  their  residence 
there  being  only  casual,  and  by  leave,  for  the  special  purpose  of  voting ;  it 
will  follow  that  every^  common  soldier,  though  quartered  in  another  place,  may 
be  deemed  an  inhabitant  of  Norwich  under  the  like  circumstances.  Admit- 
ting that  a  daily  residence  is  not  necessary  to  make  a  man  an  inhabitant  of 
a  place,  according  to  Sargeanfs  case,  5  Term  Rep.  466,  if  the  party  have  a 
bona  fide  domicile  there,  and  do  not  take  it  colourably  ;  and  supposing  that 
some  latitude  is  allowable  even  where  inhabitancy  for  a  precise  period  is  in 
question ;  still  it  cannot,  without  destroying  the  qualification  altogether,  be 
extended  further  than  to  allow  of  casual  and  short  temporary  absences  during 
the  required  period,  and  not  to  cases  of  this  description  where  the  party  is  ne- 
cessarily absent  during  the  greater  part  of  the  time,  and  his  goin^to  reside 
at  all  in  the  place  must  depend  wholly  upon  the  will  of  another.  They  also 
reasoned  upon  the  particular  provision  in  the  local  act  of  the  3  Geo.  2,  res- 
pecting freemen  residing  in  gaols  or  hospitals  ;  which  they  said  was  unnec- 
essary upon  the  construction  contended  for  by  the  defendant,  as  those  persons, 
if  they  had  families  domiciled  within  the  city,  would  still  have  been  entitled 
to  vote.  [But  the  Court  considered,  that  the  object  of  this  provision  was  al- 
together distinct,  and  was  meant  to  preclude  any  claim  of  voting  for  the 
wards  in  which  such  hospitals  and  prisons  were  by  reason  of  their  inhabiting 
the  same. 

Lord  Ellenborouoh,  C.  J.  The  act  in  question  requires  and  ought  to 
receive  a  reasonable  construction,  according  to  the  subject  matter  of  it,  and 
the  manifest  object  of  the  legislature.  The  act  meant  to  secure  the  right  of 
voting  for  corporate  offices  to  the  freemen  bona  fide  inhabitants  of  the  city 
for  a  certain  period  before  the  election,  and  is  therefore  satisfied  by  a  bona 
fide  inhabitancy.  Now,  of  what  other  place  but  of  Norwich  could  these  men 
be  said  to  be  inhabitants  at  the  time  ?  They  had  their  own  dwelling-houses 
or  homes  there,  in  which  they  left  their  families  dwelling,  and  to  which  they 
returned  from  time  to  time  when  they  obtained  leave  of  absence  from  their 
regiment.  They  had  no  other  abiding  place  than  this ;  for  the  place  where 
the  regiment  happened  to  be  quartered  could  not  be  considered  as  such ;  and 
though  they  could  not  perform  watch  and  ward  at  Norwich,  yet  they  were 
liable  there  to  all  public  burthens  in  respect  of  their  houses  there  in  which 
their  families  dwelt.  They  were  therefore  to  be  considered  as  bona  fide  in- 
habitants of  the  city,  subject  to  have  their  inhabitancy  there  interrupted  by 
the  calls  of  the  public  service  ;  and  as  all  who  are  ballotted  cannot  serve  in 
person,  I  think  tneir  absence  on  duty  would  be  as  much  protected  upon  the 
ground  of  the  exigency  of  the  public  service  as  if  they  had  been  themselves 
ballotted  men. 

Gbose,  J.    These  men  were  inhabitants  of  Norwich  within  the  fair  and 
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honeet  sense  of  the  word,  and  the  reasonable  constmetion  of  the  local  act 
They  had  their  dwelling-houses  there,  for  which  they  paid  rent,  and  in  which 
their  families  were  inhabiting  while  they  were  upon  duty.  If  they  were  not 
inhabitants  there,  of  what  other  place  could  they  be  fairly  said  to  be  inhabi- 
tants? 

Lb  Blanc,  J.  I  think  that  these  persons  were  inhabitants  of  Norwich  dur* 
ing  th^  period  in  question  within  the  true  meaning  of  the  act  of  parliament: 
and  I  cannot  consider  that  their  habitation  was  at  CdUheUer^  whether  they 
were  in  fact  living  there  in  barracks  pr  in  quarters.  And  if  the  regiment  had 
been  in  barracks,  or  quartered  at  Norwich  in  a  different  ward  from  that  in 
which  the  men  had  their  bouses  and  fiimilies,  and  the  question  had  been 
whether  they  were  to  be  consideied  as  inhabitants  of  the  one  ward  or  the 
other,  I  should  have  said,  that  they  were  inhabitants  of  the  ward  in  which 
their  honses  were.  It  seems  to  me  that  the  provision  respecting  freemen  in 
gaols  or  hospitals  was  introduced  in  order  to  regulate  in  what  ward  such  per- 
sons were  to  be  considered  as  inhabitants.  They  were  still  to  be  considered 
as  inhabiting  within  the  city  :  but  they  were  to  vote  for  that  ward  where  they 
were  inhabiting  for  aix  months  before  they  went  into  the  gaol  or  hospital ;  but 
this  is  confined  to  persons  in  gaols  or  hospitals  within  tl^  city.  Now,  these 
men  are  mnch  more  to  be  considered  as  inhabitants,  who  being  soldiers  must 
necessarily  be  absent  from  their  proper  homes  with  their  regiment ;  but  who 
during  all  the  time  had  houses  of  their  own  in  the  place  in  which  their  &mi« 
lies  dwelt,  and  to  which  they  themselves  resorted  when  absent  from  the  regi- 
ment on  furloughs. 

Batlet,  J.  These  men  were  honestly,  by  the  medium  of  their  families 
inhabitants  of  Norwich  at  the  time.  It  was  an  honest,  and  not  an  occasional 
residence  there,  within  the  fair  meaning  of  the  1aw(l). 

Rule  absolute  for  entering  a 
verdict  for  the  Defendants 


Doe,  on  the  Demise  of  Wm.  Askew  and  Another,  v.  Ag- 
nes Askew.  ^ 

10  East.  620.    Feb.  4,  1809. 

Entriei  on  the  rolls  of  a  maoor  ooart  of  adoiiesioos  of  tenanti  in  reroainder  after  the  deterniH 
nation  of  the  estate  of  the  last  tenant's  widow,  who  held  during  her  chaeU  Muityy  are 
evidence  of  a  costoro  for  the  widow  to  hold  on  that  condition,  lo  as  to  maintain  ejectment 
against  her  as  for  a  forfeiture,  on  proof  of  her  incontinence;  althoiiffh  there  were  no  in- 
stances in  fact  stated  on  the  rolls,  or  known,  of  sneh  a  forfeiture  having  heftn  enforoed. 

THIS  eiecttnent  was  brought  by  devisees  in  remainder  after  the  customary 
estate  of  the  last  tenant's  widow,  to  recover  a  customary  estate  held  of  the 
manor  of  New  Hation  in  Westfnorland,  in  the  possession  of  the  defendant, 
who  was  the  widow  of  Roger  Askew,  the  customary  tenant  last  seised,  and 
who  held  the  same,  as  was  alleged,  by  the  custom  of  the  manor,  during  her 
chaste  vidiuty  ;  on  the  ground  of  her  having  forfeited  her  estate  by  incontin- 
ency  during  her  widowhood.  The  fact  of  her  having  had  a  child  long  after 
her  husband's  death,  and  before  the  demise  laid,  being  proved,  the  steward  of 
the  manor,  of  which  Lord  hmsdaU  was  the  lord,  gave  evidence  of  the  custom, 
that  the  widow  of  a  customary  tenant  dying  seised,  on  paying  a  heriot,  holds 
during  her  chaste  viduity,  and  loses  her  estate  if  she  marry  or  have  a  child. 

(1)  Pee  SarnetU  can,  I  Dall.  162.  Taylor  v.  STnox  4-  a/.,  1  Dall.  168.  LyU  v.  Fort. 
man,  1  Dall.  480.  Rupuhlicay.  Steele,  2  Dall.  92.  UniUd  8taU$  v.  Penelope,  2  Pet. 
AdD.  Dec  488,  as  to  the  legal  menniog  attached  to  the  word  *«  Inhabitant** 

[See  MUUr'i  eetaU,  8  R.  812.  Seart  v.  CUy  tf  Botton,  I  Met.  250.  ThomUkt  v. 
Borne,  do.  242.    Xilburn  v.  Benwtt,  8  do.  199.'--W.] 
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That  if  a  inaii  die  leaving  a  widow/  and  devise  his  estate  to  another,  the  de- 
visee is  not  admitted  till  her  death,  or  the  sooner  determination  of  her  estate. 
And  that  when  an  heir  or  devisee  is  admitted  on  the  determination  of  a  wid- 
ow's estate,  it  is  usual  in  the  admission  to  take  notice  of  the  widow's  estate, 
and  how  she  loses  it,  whether  hy  marriage  or  otherwise :  as  thus :  the  party 
prays  to  he  admitted  :  such  an  one^  taidow^  who  held  the  same  during  her  chaste 
viduity,  according  to  the  custom  of  the  manor,  being  now  married,  or  being 
now  dead,  &c.  That  he  had  known  many  instances  of  such  admissions. 
The  same  witness  however  proved,  that  he  had  known  no  instances  in  fact 
where  a  widow  had  lost  her  estate  by  incontinency  during  her  widowhood  : 
and  that  the  simple  term  viduity  was  used  as  often  as  chaste  viduity  in  the 
admissions.  Another  witness  who  had  been  acquainted  with  the  manor  for 
60  years  (which  was  long  before  the  time  spoken  to  by  the  steward  of  his 
own  knowledge)  also  deposed  to  the  custom  being  for  the  widow  to  hold  dur- 
ing her  chaste  viduity  ;  though  he  knew  no  instance  in  fact  of  the  forfeiture 
of  a  widow's  estate  for  unchasiity.  But  in  1753,  (being  an  attorney)  he  was 
proceeding  to  get  an  affidavit  of  a  widovv  having  had  a  child,  in  order  to  get 
an  admission  ;  but  she  dying,  it  became  unnecessary.  On  this  evidence  it  was 
objected  at  the  trial,  by  the  defendant's  counsel,  that  as  there  was  no  instance 
in  fact  proved  of  a  widow's  losing  her  estate  by  unchaatity,  that  part  of  the 
custom  as  to  chaste  viduity  was  not  proved.  But  Wood,  B.,  before  whom  the 
cause  was  tried,  being  of  opinion  that  the  entries  on  the  rolls  of  admissions 
noticing  and  recognizing  the  custom,  and  the  parol  evidence  above  stated,  were 
sufficient  lo  prove  it :  a  verdict  was  taken  for  the  plaintifi*;  and  a  recommen- 
dation was  given  by  the  learned  Judge  to  the  defendant's  counsel  to  take  the 
advice  of  this  Court  upon  his  direction. 

Topping,  accordingly  obtained  a  rule  in  last  Michaelmas  term,  which  he 
was  now  called  upon  to  support,  for  setting  aside  the  verdict  and  granting  a 
new  trial,  on  the  ground  that  the  custom  for  the  widow  to  forfeit  her  estate  for 
unchastity  was  only  proveable  by  evidence  of  instances  in  fact  of  such  a  forfei- 
ture having  been  enforced.  He  urged  shortly  the  danger  of  establishing  a 
cause  of  forfeiture  by  custom  merely  from  the  form  of  some  of  the  entries  of 
admissions  of  third  persons  made  by  the  lord's  steward,  unsupported  by  any 
evidence  of  its  having  been  acted  upon,  and  contradicted  by  other  entries  on 
the  rolls. 

Cockdl,  Serjt.  was  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  There  was  certainly  evidence  of  the  custom 
relied  on  to  go  to  the  jury,  though  no  instance  were  known  of  a  widow  hav- 
ing in  fact  forfeited  her  estate  for  this  cause..  It  might  have  happened  that 
fiom  fear  of  the  forfeiture,  or  from  the  sense  of  moral  obligation,  no  such  in- 
stances of  forfeiture  had  occurred.  The  custom  would  then  come  lo  be  decid- 
ed by  evidence  of  the  form  of  admissions  only.  Those  that  were  made 
durante  casta  viduitate,  if  uncontradicted,  would  be  evidence  that  such  was 
the  condition  on  which  the  estates  in  the  manor  were  originally  granted  out : 
and  these  are  not  necessarily  contradicted  by  the  entries  of  admissions  dvrarife 
viduitate  generally  ;  for  they  might  be  understood  of  a  viduity  according  to 
the  custom,  which  the  other  entries  would  shew  lobe  a  chaste  viduity.  There 
is  therefore  no  necessary  contradiction  between  them ;  and  the  jury  have  de- 
cided the  question. 

Per  Curiam,  Rule  discharged. 
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Doe,  on  the  Demise  of  Moreton,  v.  Roe. 

10  Esat,  623.    Feb.  6,  1809. 

A  plea  of  ancient  demesne  permitted  to  be  filed  de  Une  esu  within  the  four  fint  dayi,  pend* 
ing  a  role  niH  for  permisrion  to  allow  the  plea  lo  filed. 

READER  applied,  on  Thursday  the  26th  of  January,  for  a  role  in  this 
ejectment,  calling  on  the  plainlifT  to  shew  cause  why  the  defendant  should 
not  have  leave  to  plead,  that  the  lands  specified  in  the  declaration  are  holdea 
in  ancient  demesne,  and  why  the  plea  to  that  efiect  on  that  day  filed  should 
not  be  allowed.  This  was  founded  upon  an  affidavit  by  the  tenant  in 
possession,  that  the  premises  in  question  were  holden  of  Sir  WiUiam  Dolben^ 
Bart.,  as  of  his  manor  of  Thingdan  in  Northamptonshire,  which  manor  is  hol- 
den in  ancient  demesne  :  and  that  there  is  a  court  of  ancient  demesne  held 
within  the  manor,  and  suitors  thereof,  in  which  court  and  before  which  suit- 
ors the  lessor  of  the  plaintiff  might  have  proceeded  in  ejectment :  and  that  to 
the  hest  of  his  belief  the  lessor  of  the  plaintifi  is  seised  in  fee  of  the  premises 
in  the  declaration  mentioned.  This  application  was  made  in  consequence  of 
the  rule  recosfnized  in  Doe  d.  Rust  v.  Roe,  2  Burr.  1046,  that  such  a  plea  can 
only  be  pleaded  with  leave  of  the  Court  upon  a  proper  affidavit.  But  a  diffi- 
culty occurred,  thiit  this  being  a  plea  in  abatement  must  be  pleaded  within  four 
days ;  and  that  time  would  have  expired  before  cause  could  be  shewn  and  the 
plea  pleaded  :  wherefore  the  Court,  after  consideration,  gave  leave  to  the  de- 
fendant to  file  his  plea  within  the  time  de  bene  esse,  and  directed  the  rule  to  be 
drawn  up  in  the  form  abovementioned. 

Bramston  now  shewed  cause  against  the  rule ;  and  afler  admitting  that  the 
defendant's  affidavit  was  made  in  conformity  to  the  requisitions  of  the  former 
case,  relied  principally  upon  an  affidavit  made  in  answer  to  the  rule,  stating 
that  a  considerable  part  of  the  premises  in  question  were  copyhold  and  par- 
cel of  the  manor  of  Thingdon  aforesaid  :  and  that  the  steward  of  the  manor 
could  find  no  instance  of  any  proceedings  taken  in  the  manor  court  for  recov- 
ering possession  of  lands  held  in  ancient  demesne  of  the  manor.  And  he  ob- 
served, that  copyholds  were  not  held  of  the  manor,  but  of  the  lord,  according 
to  the  custom  of  the  manor :  and  for  these  the  remedy  was  different,  as  ap- 
nears  by  jR/z.  Na.  Brev.  23.  25.  And  in  Brittle  y.  Dade,  Salk.  185,  it  was 
neld  that  the  jurisdiction  of  the  lord's  court  in  ancient  demesne  extends  only 
to  lands  holden  of  the  manor,  and  not  to  copyhold,  which  is  parcel  of  the 
manor. 

Lord  Ellenborough,  C.  J.  You  may  reply  that  matter  if  the  plea  of  an- 
cient demesne  be  not  good  with  respect  to  copyhold :  but  we  cannot  divide 
the  iherits  of  the  plea  on  affidayit.  Here  there  is  a  sufficient  affidavit,  that 
the  lands  for  whicn  the  ejectment  is  brought  are  ancient  demesne,  to  require 
us  to  admit  the  plea. 

Rule  absolute. 


Cammack  v.  Gregory. 

10  Eaat,  6^6.    Feb.  6, 1809. 

Debt  «B  bond  where  the  platntiflTrecoven  a  verdict  for  nominal  damagea  only,  and  takea  hia 
judgment  fiir  the  penaltv,  ia  not  within  the  relief  of  the  atat.  48  6.  8.  c  46.  a.  8,  enabling 
the  court  to  allow  the  defendant  coatd,  if  the  phiintiff  do  not  reeavir  the  amount  of  the 
aam  for  which  he  had  held  the  defendant  to  bail. 

TO  debt  on  bond,  conditioned  for  the  payment  of  money,  the  defendant 
pleaded  severally,  non  est  factum,  usury,  and  a  set-off;  and  ail  the  issues  be- 
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ing  found  for  the  plaintiff  at  the  trial,  he  took  his  verdict  with  Is.  damages 
and  40f .  costs.  And  now  application  was  made  hy  Garraw  and  Wild^  on  the 
etat  43  Geo.  3.  c.  46.  s.  3.,  for  costs  to  be  allowed  to  the  defendant  on  the 
ground  that  he  had  been  held  to  bail  for  65Z..  when,  by  the  plaintiff's  own  ad* 
mission  at  the  trial,  no  more  than  601.  was  due.     But 

The  Courty  without  entering  into  the  merits,  were  of  opinion  that  the  vet" 
diet  being  merely  for  nominal  damages,  and  the  judgment  being  for  the  penal* 
ty  of  the  bond  (within  which  special  bail  had  been  taken)  the  case  was  not 
within  the  act :  which  only  ogives  the  Court  jurisdiclion  to  award  costs  for  the 
defendant  after  verdict  for  the  plaintiff,  in  cases  where  the  plaintiff  shall  not 
recover^  (which  means  recover  by  verdict  of  a  jury)  according  to  the  real  esti* 
mate  of  the  damages,  the  amount  of  the  sum  for  which  he  had  held  the  de- 
fendant to  special  bail,  without  reasona'ble  or  probable  cause.  And  therefore 
they  refused  the  application(l). 
*  Parke  and  Latoes  for  the  plaintiff. 


Liddard  t;.  Lopes  and  Another. 

10  Eait,  626.      Feb.  7,  1809. 

Under  an  agreeineiit  m  the  nature  of  a  charter-party,  whereby  the  plaintiff  let  hia  ahip  ta 
freight  to  the  defendanta  on  a  voyage  from  SkMdi  to  Litban,  whh  convoy;  (he  freight  to 
bt  paid  on  rigkk  diHvery  of  ihoeargof  theabip  havkii^  aailed  from  Shiildi  with  bar  carg» 
and  joined  convoy  at  ForUmoulh,  and  after  being  detained  near  a  month  off  Lymingiont 
her  aailingorderi  being  recailed  by  tbe  ennvoy,  m  coaaeqaence  of  the  occopatkm  of  PortU" 
gal  by  tbe  enemy;  and  the  defendanta  having  refuaed  to  accept  tbe  cargo  at  PorUmovUhf 
to  which  the  ahip  returned*  it  waa  nnloaded  by  the  plaintiff,  after  notice  to  the  defendanta, 
and  then  waa  aoid  by  conaeat  ofboth  partiea  without  prejudice:  held  that  tbe  plaintiff  eonhl 
not  recover  freight«pro  rata  or  demurrage. 

THE  plaintiff  brought  indebitatvs  assumpsit  for  the  freight  of  goods,  and 
also  for  the  use  and  nire  of  a  ship  used  by  the  defendants  with  a  cargo  be* 
longing  to  them  ;  with  counts  also  for  demurrage,  and  for  work  and  labour  r 
and  at  the  trial  before  Lord  Ellevhorough,  C.  X  in  London^  a  verdict  was  ta-^ 
ken  for  the  plaintiff  for  1000/.  subject,  as  to  the  amount,  to  the  award  of  an 
arbitrator,  if  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to* 
recover  upon  the  following  case. 

The  plaintiff  was  the  owner  of  the  ship  Mayflower  :  the  defendants  werer 
merchants  in  London :  and  on  the  24th  of  August  1807,  an  agreement  ia 
writing,  in  the  nature  of  a  charter-party,  was  entered  into  between  them^ 
whereby  it  was  "  mutually  agreed  between  W.  Ud^rd,  owner  of  the  ship* 
the  May-Flower,  then  lying  at  HuUf  and  Messrs.  Lopes  and  CoUins  of  Lon- 
don,  merchants,  that  the  said  ship  being  tight,  hx,  should,  whh  all  convenient 
speed,  proceed  to  Shields,  and  there  load  ^om  the  factors  of  the  freighters  a 
full  and  complete  cargo  of  coals  in  bulk,  and  proceed  therewith  to  Lisbon 
with  the  firsft  convoy,  and  deliver  the  same  on  being  paid  freight,  at  the  rate  of 
45/.  per  keel,  together  with  61.  per  cent,  primage,  in  lieu  of  port  char- 
ges and  pilotage,  (the  act  of  God,  the  king^s  enemies,  fire,  and  alV 
and  every  other  dangers  and  accidents  of  the  seas,  rivers  and  navi* 
gcrtion  of  whatever  nature  and  kind  soever,  during  the  said  voyage  al- 
ways excepted;  the  freight  to  be  paid  on  right  delivery  of  the  cargo^  Fif- 
teen running  days  are  to  be  allowed  the  said  merchants  (if  the  ship  is  not: 
sooner  dispatched)  Xor  unloading  the  ship  at  lAsbon,  and  the  customary  time  to 
load  at  Shields ;  and  ten  days  on  demurrage  over  and  above  the  said  layings 
days  at  61.  per  day.  Penalty  for  non-performance  of  this  agreement  500/. 
Soon  after  this  agreement  was  made,  the  ship  took  in  a  cargo  of  fen  keels  of 

(1)  Vide  Ravtroy  v.  Altfton,  18  East,  90. 


486  CASES  IN  HILARY  TERM 

coals  belonging  to  the  defendants  at  Shields,  and  sailed  thence  on  the  3d  of 
September  1807,  and  arrived  at  Portsmouih  on  the  16th « in  order  to  join  con- 
voy. On  the  20th,  the  Gapt.  having  received  sailing  instructions,  sailed  with 
the  convoy  from  Portsmouth,  and  came  to  an  anchor  off  Lymington^  where 
the  convoy  was  detained  by  contrary  winds  until  the  15ih  of  October  ;  and  on 
the  17tb,  the  sailing  instructions  were  recalled,  and  the  next  day  the  ship  re- 
turned to  Spithead,  The  ports  of  Portugal  weie  in  the  beginning  of  Novem" 
ber  shut  against  British  ships  by  the  Portuguese  government,  and  continued 
shut  until  the  French  took  possession  of  Portugal  on  the  30th  of  November  ; 
and  from  that  time  until  and  after  the  bringing  of  this  action,  Portugal  has 
been  occupied  by  the  king's  enemies,  and  the  existing  Government  of  the 
country  has  been  at  war  with  Great  Britain,  On  the  ^th  of  December,  the 
plaintiff  gave  the  following  notice  to  the  defendants :  "  I  beg  leave  to  confirm 
my  notice  to  you  of  the  19th  Nov.:  and  I  hereby  give  you  further  notice  to 
get  out  the  MayJUnoer^s  cargo  of  coals  at  Portsmouth  ;  and  unless  necessary 
proceedins^  are  taken  to  that  effect  on  or  before  the  31st  instant,  I  shall  give 
orders  to  land  and  warehouse  the  same  at  your  risk  and  expence.  The  aver- 
age account  shall  be  made  out  without  further  delay,  and  I  shall  wait  on  you 
for  your  proportion  thereof.  I  also  herewith  inform  you,  that  I  reserve  to  my- 
self the  right  of  proceeding  against  you  at  law  for  freight,  demurrage,"  &c. 
On  the  1st  of  January  1808,  the  defendants  sent  the  following  answer  to  the 
plaintiff:  '^  If  you  land  the  coals  by  the  Mayflower,  you  will  take  the  conse- 
quences. We  do  not  consent,  if  we  are  to, be  called  upon  for  freight  and  ex- 
pences."  The  cargo  remained  on  board  the  vessel  at  Portsmouth  until  the 
12th  of  February  1803,  when  it  was  landed  by  order  of  the  plaintiff,  after  a 
previous  notice  given  to  the  defendants.  In  March  last,  by  consent  of  both 
parties,  but  without  prejudice  on  either  side,  the  coals  were  sold,  and  produc- 
ed, after  'deducting  toe  invoice  price  and  all  expences  of  unloading,  landing, 
and  warehousing,  a  neat  profit  of  166Z.  18s.  The  question  for  the  opinion  of 
the  Court  was.  Whether  the  plaintiff  were  entitled  to  recover  a  compensation 
for  the  part  of  the  voyage  which  he  had  performed,  and  for  the  detention  of  his 
ship  at  Portsmouth  ?  If  he  were  not  entitled  to  recover  for  either  of  these  de- 
mands, a  verdict  was  to  be  entered  for  the  defendants. 

Taddy,  for  the  plaintiff,  proposed  two  points  for  argument ;  first,  whether 
the  owner  of  the  snip  were  entitled  to  freight  pro  rata,  under  the  circum- 
stances, for  the  part  performance  of  the  voyage  from  Shields  to  Portsmouth  : 
and  secondly,  whether  he  were  entitled  to  recover  for  demurrage  during  the 
stay  of  the  ship  at  Portsmouth,  1st,  On  principles  of  natural  justice  the 
plaintiff  is  entitled  to  recover  something;  for  he  has  loaded  a  cargo,  and  in- 
curred expence  and  risk  for  the  defendants.  The  objection,  if  any,  can  only 
arise  upon  the  express  contract  in  the  charter-party  excluding  the  implication 
of  a  promise  founded  upon  natural  justice  :  and  that  would  be  so,  if  the  char- 
ter-party had  provided  for  the  case  which  has  happened  :  but  an  unforeseen 
emergency  has  arisen,  quite  beside  the  case  which  was  provided  for  by  the 
charter-party  beyond  the  controul,  and  without  the  default  of  either  party ; 
which  has  prevented  the  execution  of  the  contract  by  making  it  illegal  to  car- 
ry the  goocfs  to  a  port  occupied  by  the  enemy.  This  made  an  end  of  the 
contract,  and  did  not  merely  suspend  its  execution  like  a  temporary  embargo 
in  our  own  ports  until  the  further  order  of  council,  Hadley  v.  Clarke,  8  Term 
Kep.  259.  This  then  brings  the  case  within  the  principle  of  Luke  v.  Lyde, 
2  Burr,  882,  whero  an  implied  promise  was  raised  on  the  ground  of  the  la- 
bour performed  for  the  benefit  of  the  defendant  in  carrying  his  goods  part  of 
the  voyage  contracted  for,  in  conformity  with  the  rule  of  the  marine  law, 
which  allows  of  freight  pro  rata.  And  this  was  not  overruled  by  Cook  v. 
Jennings,  7  Term  Kep.  381.  ;  for  that  was  an  action  of  covenant  upon  the 
charter  party  inself,  and  therefore  the  plaintiff  was  not  entitled  to  recover  any 
freight  by  the  terms  of  the  contract,  without  shewing  complete  performance  of 
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the  Toyage  edntiaclU  for.  And  in  Midloy  v.  Badcer,  6  East,  316,  the  Court 
seemed  inclined  to  support  the  principle  of  Luke  v.  Lyde, 

Lord  ELLENBOKoueH,  C.  J.  That  was  upon  the  ground  of  there  having 
been  an  acceptahce  of  the  cargo  by  the  owner  in  the  course  of  the  voyage, 
which  shewea  his  election  to  receive  his  goods  at  that  place,  instead  of  having 
them  sent  on  to  the  place  of  their  original  destination  :  but  the  acceptance  6f 
the  goods  was  the  very  substance  of  the  new  implied  contract  in  Lidce 
V.  Lyde{l).  But  here  there  has  been  no  agreement  to  accept  the  goods;  but 
thev  were  landed  and  sold  without  prejudice  to  either  party.  Toe  case  of 
Luke  Y.  Lyde  has  been  often  pressed  beyond  its  fair  bearing ;  but  the  true  sense 
of  it  has  been  explained  by  my  brother  Lawrence  in  Cook  v.  Jennings^  and  my 
brother  Le  Blanc  in  MuUoy  v.  Backer.  Then  what  does  this  case  amount  to. 
The  parties  have  entered  into  a  special  contract,  by  which  freight  is  made  pay- 
able in  one  event  only,  that  of  a  right  delivery  of  the  cargo  according  to  the 
terms  of  the  contract ;  and  that  event  has  not  taken  place ;  there  has  p^en  no 
such  delivery  ;  and  consequently  the  plaintiff  is  not  entitled  to  recover :  he 
should  have  provided  in  his  contract  for  the  emergency  which  has  arisen. 

Per  Curiam^  Postea  to  the  Defendants. 

Storks  for  the  defendants. 


Atkinson  v.  Ritchie. 

10  Eaft,  680.    Feb.  »,  1800. 


The  mailer  end  the  freighter  of  a  veiael  of  400  tons  baTiog  matoally  agreed  in  writing,  that 
the  ibip,  being  fitted  for  the  vojaee  ibonld  proceed  to  18L  PeUrtburgh,  and  there  load 
from  the  freighter*!  factor  a  complete  cargo  of  hemp  and  iron,  and  proceed  therewith  to 
London^  and  deliver  the  aame,  on  being  paid  freight,  &c;  held  that  the  matter  ifter  taking 
In  at  8L  P.  aboat  half  a  cargo,  haviiig  wiled  away  open  a  general  mmoor  of  a  hoatile 
emhar|o  beioi  laid  on  BrUieh  abipe  by  the  Ruman  Government  was  liable  in  damaget  to 
the  freigbier  for  the  abort  delivery  of  the  cargo;  thoogh  the  jury  found  that  he  acted  bona 
Jide,  and  nnder  a  reawmable  and  well-groandeid  apprehension  at  the  time;  and  a  hostile 
embargo  and  seizare  was  m  fact  laid  on  six  weeks  aRerwards. 

THE  plaintiff  declared  specially  in  auun^psU  against  the  defendant  for  breach 
of  an  agreement,  in  not  loading  a  complete  cargo  of  hemp,  under  the  same 
eircnmstances  before  set  forth  in  the  case  of  JRitckie  v.  Atkinson{a) ;  with 
counts  for  money  paid,  and  on  an  account  stated :  to  which  the  defendant 
pleaded  the  general  issue.  And  at  the  trial  before  Lord  Elle7%borougk^  C.  J. 
at  GuUdhaU,  a  verdict  was  taken  for  the  plaintiff  for  2000/.  damages,  subject 
to  an  award  as  to  their  amountt  and  to  the  opinion  of  the  Court  upon  a  special 
case,  stating  all  the  circumstances  set  forth  in  the  former  report. 

This  case  was  argued  in  the  last  term  by  Toddy  for  the  plaintifl^  and  by 
LUtledale  for  the  defendant.  I  was  not  present  when  it  was  argued ;  but  I 
collected  afterwards  the  sobstaDce  of  the  arguments  to  be  this. 

For  the  plaintiff,  the  freighter,  it  was  contended,  that  the  contract  not  having 
been  performed  by  the  defendant,  the  master  of  the  ship,  it  lay  upon  bim  to 
shew  either  a  discharge  by  the  plaintiff,  from  performance  of  it,  or  a  competent 
excuse  for  non-performance.  A  contraa  is  to  be  enforced  according  to  its 
terms,  where  no  general  principle  of  law  intervenes  to  prohibit  the  execution 
of  it    The  iris  major  et  catus  foriuitus  of  the  civil  law  are  not  recognised  by 

( 1 )  Vkle  editor's  note  to  Hunter  v.  Printep^  ante  SOS. 

(a)  Ante,  295.  As  the  plaintiff  in  that  case  was  the  defendant  here,  and  vice  verta,  in 
reading  the  facts  there  stated,  the  descriptions  of  plaintiff  and  defendant,  as  there  applied, 
mast  hero  be  reversed.  And  the  present  case  concluded  with  stating  (as  before  In  p.  298.) 
that  **  The  Adelpki  arrived  m  I/fndon  and  delivered  her  cargo  there  to  the  plabtiflr ;"  (the 
then  defendant)  The  remammg  facts  stated  in  the  former  oase  not  being  material  to  nise 
the  qaeolkm  now  made. 

Vol.  V.  63 
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our  law  as  excuses :  the  party  may  protect  himself  against  these  hy  express 
stipulation.  For  which  Paradine  v.  Jane,  AU.  27.,  and  the  Company  of  the 
Brecknock  arid  Abergavenny  Canal  Navigation  v.  Pritchard^  6  Term  Rep. 
750,  were  cited.  There  is  do  instance  of  an  express  contract  qualified  on  the 
grounds  of  inevitahle  necessity  or  accident  intervening  to  prevent  the  per- 
formance of  it,  if  it  he  not  illegal ;  as  in  the  instance  put  in  I  Ld.  Ray.  321. 
If  the  defendant  meant  to  protect  himself  against  the  acts  of  the  king*s  enemies, 
he  should  have  so  provided  in  his  contract.  And  though  the  exception  as  to 
**  restraint  of  princes  and  rulers**  has  heen  considered  to  he  introduced  into 
these  contracts  for  the  benefit  of  the  master,  according  to  Blight  v.  Page,  be- 
fore Lord  Kenyan,  cited  in  3  Bos.  &  Full.  295,  and  Towteng  v.  Hubbard,  ib. 
298.;  yet  according  to  the  general  rule  of  law  in  10  Rep.  106.  h.  3  Com. 
Dig.  ^.  Faits,  E  8,  and  Plowd.  171,  that  every  exception  is  to  be  con- 
strued strictly  against  the  person  for  whose  benefit  it  is  introduced,  the  case  in 
question  is  not  within  the  exception:  for  this  was  no  actual  restraint;  only 
an  apprehension  of  it,  an  approximation  to  it ;  the  restraint  was  not  actually 
imposed  on  British  ships  till  six  weeks  afterwards. 

For  the  defendant,  it  was  admitted  that  the  terms  of  exception  in  the  contract 
were  not  to  be  extended  ;  but  it  was  insisted  that  other  necessary  exceptions 
might  be  implied  ;  and  that  it  is  a  paramount  duty  imposed  by  law  on  the 
master  to  act  for  the  benefit  and  safety  of  the  ship,  the  crew,  and  the  cargo, 
and  still  more  to  the  state  to  which  he  belongs.  He  may  throw  the  cargo 
overboard  in  case  of  distress  ;  though  that  be  only  from  the  reasonable  appre- 
hension of  danger.  Molloy,  255.  Upon  a  question  between  the  owner  of 
goods  on  board  and  the  master,  if  the  latter  had  remained  after  advice  and 
reasonable  warning  of  an  expected  embargo,  which  had  afterwards  taken 
place,  by  which  the  owners  lost  their  goods,  would  not  an  action  have  lain 
against  him  ?  The  master  of  the  ship  is  agent  for  the  freighter  as  well  as  for 
the  owner.  He  has  one  duty,  to  take  on  boiard  the  cargo ;  and  another  para- 
mount duty,  to  do  the  best  he  can  for  all  concerned,  and  to  preserve  his  ship 
and  crew  for  the  state  as  well  as  for  the  individuals  concerned,  to  prevent  them 
from  falling  into  the  hands  of  an  enemy  :  and  this  was  evidently  a  hostile  em- 
bargo. In  Touteng  v.  Hubbard,  3  Bos.  &  Pull.  301.  Lord  Alvanley  lays 
down  the  principle, "  that  where  the  policy  of  the  state  intervenes,  and  prevents 
the  performance  of  the  contract,  the  party  will  be  excused.*'  It  might  under 
some  circumstances  be  criminal  in  a  master  not  to  take  reasonable  warning  to 
avoid  an  enemy.  A  party  covenanting  to  build  a  house  by  a  particular  day 
was  held  to  be  excused  from  performance  at  the  day,  by  reason  that  the  plague 
was  in  the  place ;  because  he  was  not  bound  to  risk  his  life  for  it.  I  Roll. 
Abr.  450.  pi.  10.  So  here  the  jury  have  found  that  the  master  acted  as  he 
did  under  a  reasonable  and  well  grounded  apprehension  of  a  hostile  seizure. 

In  reply ;  the  argument  derived  from  the  marine  law  of  Jettison  was  an- 
swered by  stating,  that  it  only  applied  to  actual  impending  danger,  and  not  to 
a  distant  apprehension  of  it.  That  though  the  captain  might  be  deemed  a 
general  agent  for  the  shipper ;  yet  not  so,  wbeie  another  agent  was  pointed 
out. 

Curia  adv.  vuU. 

Lord  Ellbnborottgh,  G.  J.  now  delivered  the  opinion  of  the  Court.  The 
question  between  the  parties  in  this  case  arises  upon  an  agreement  in  the 
nature  of  a  charterparty.  The  parties  are  the  merchant  freighter  on  the  one 
hand,  and  the  master  on  the  other;  each  contracting  for  himself  with  the 
other,  as  principals.  Under  such  circumstances  any  constructive  agency  on 
the  part  of  the  defendant,  in  his  character  of  master,  for  the  plaintiff,  as  the 
freighter  of  goods,  is  wholly  out  of  the  question.  Their  relative  claims  upon, 
and  duties  in  respect  of,  each  other,  are  conclusively  fixed  and  defined  by  the 
terms ^  of  their  own  written  contract.  No  exception  (of  a  private  nature 
at  least)  which  is  not  contained  in  the  contract  itself,  can  be  engrafted  upon 
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it  by  implication,  as  an  excuse  for  its  non-performance.  The  rule  laid  down 
in  the  case  of  Paradine  r.  Jane,  Alleya  27,  has  been  often  recognized  in  courts 
of  law,  as  a  sound  one :  i  e.  that  '*  when  the  party  by  bis  own  contract  creates 
**  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may ;  not- 
**  withstanding  any  accident  by  inevitable  necessity ;  because  he  miglit  have 
^*  provided  against  it  by  his  contract."  And  this  has  been  recognized  in  sev- 
end  cases,  as  in  BvUock  v.  Dommitt,  6  Term  Rep.  650,  and  The  Company  of 
proprietors  of  the  Brecknock  and  Abergavenny  Canal  Navigation  v.  Pritch- 
ard  and  Others,  6  Term  Rep.  750(1).  It  has  been  contended  that  the  excep- 
tion contained  in  this  contract,  of  "  restraint  of  princes  and  rulers  during  tne 
voyage,"  excuses  the  not  taking  on  board  a  complete  cargo  in  this  case.  But, 
without  considering  whether  this  provision  respecting  restraint  of  Princes,  &c. 
be  at  all  applicable  by  way  of  excuse  for  the  non-performance  of  this  part  of 
the  master's  stipulated  duty,  viz.  the  taking  on  board  a  complete  carg^o ;  yet, 
at  any  rate,  the  restraint  meant  roust  be  an  actual  and  operativts  restraint,  and 
not  a  merely  expected  and  contingent  one,  as  this  at  most  only  was.  But,  it 
has  been  further  argued  by  the  defendant's  counsel,  that  supposing  the  roaster, 
in  respect  of  his  express  contract,  not  to  be  otherwise  justtnsble  in  regard  to 
the  freighter ;  yet,  that  he  is  so,  at  any  rate,  on  the  ground  of  his  paramount 
duty  to  the  state ;  which  required  him  to  save  the  property  and  crew  under  his 
charge  from  the  impending  peril  of  an  instantly  expected  embargo ;  and,  that, 
in  every  private  contract,  nowever  express  in  its  terms,  there  is  always  a  res* 
ervation  to  be  implied  for  the  performance  of  a  public  duty,  in  which  the  in- 
terest of  the  state  is  materially  involved.  That  no  contract  can  properly  be 
carried  into  effect,  which  was  originally  made  contrary  to  the  provisions  of 
law ;  or  which,  being  made  consistently  with  the  rules  of  law  at  the  time,  has 
become  illegal  in  virtue  of  some  subsequent  law ;  are  propositions  which  ad- 
mit of  no  doubt.  Neither  can  it  be  questioned,  that,  if  from  a  change  in  the 
political  relations  and  circumstances  of  this  country,  with  reference  to  any 
other  contracts  which  were  fairly  and  lawfully  made  at  the  time,  they  have  be- 
come incapable  of  being  any  longer  carried  into  effect,  without  derogating  from 
the  clear  public  duty  which  a  British  subject  owes  to  his  sovereign  and  the 
state  of  which  he  is  a  member ;  the  non-performance  of  a  contract  in  a  state 
so  circumstanced  is  not  only  excusable,  but  a  matter  of  peremptory  duty  and 
obligation  on  the  part  of  the  subject.  But  in  order  to  found  this  new  public 
duty,  which  is  to  supersede  the  performance  of  his  former  private  one,  it  is 
necessary  that  an  actual  change  in  the  nolitical  relations  of  the  two  countries 
should  have  taken  place  :  and  that  the  danger  to  result  to  the  public  interests 
of  his  own  country,  from  an  observance  of  the  contract,  should  be  clear,  im- 
mediate, and  certain.  In  short,  such  a  state  of  circumstances  must  be  shewn 
to  exist,  as  that  the  contract  is  no  longer  capable  of  being  performed  by  him 
without  a  criminal  compromise  of  his  public  duty.  Can  any  thing  of  this 
kind  be  said,  with  truth,  to  exist  in  the  present  case  ?  No  actual  change  in 
the  political  relations  of  Great  Britain  and  Russia  had  then  taken  place.  The 
danger  to  result  from  remaining  at  Cronstadt  was  neither  immediate  nor  cer- 
tain :  in  point  of  fact,  it  attached  only  at  the  distance  of  many  weeks  after- 
wards. And  no  one  can  venture  to  suggest  even  in  argument,  that  the  load- 
ing in  question  might  not  have  been  completed  without  any  criminal  compro- 
mise of  public  duty.  Indeed,  to  allow  a  man  to  withdraw  himself  from  the 
performance  of  a  distinct  positive  contract,  upon  the  ground  of  some  specula- 
tive inconvenience  suggested  as  likely  to  result  from  such  performance  to  Uie 
general  interests  of  the  state,  would  afford  great  encouragement  to  disingen- 
uous subtleties  and  refinements  upon  subjects  of  this  kind,  and  would  render 
all  reliance  upon  the  solemn  stipulations  of  parties  in  commercial  matters  pre- 

(1)  To  which  may  bo  added  tho  opision  of  Lord  jUwarUsy  m  Touting  4r  ol.  v.  Hubbard^ 
8  Bof .  &  Pull.  800. 
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carioas  and  insecure  ;  and  which  encouragement  this  court  would  most  reluct* 
antiy  lend  its  assistance  to  administer.  For  the  reasons  already  given,  such 
an  ai^ument  has  no  foundation  to  rest  upon  in  the  present  case.  Therefore 
neither  upon  this  ground,  any  more  than  upon  the  others  afaready  considered, 
is  the  plaintiff  precluded  from  a  right  to  recover.  The  consequence  is,  that 
the  verdict  for  the  plaintiff*  must  stand,  and  the  postea  be  delivered  to  the 
plaintiff. 


Conway  and  Davidson  v.  Gray. 

10  East,  6M.    Nov.  18,  1809. 

A  foreigner  iDsnriog  in  thii  coantry  his  ship  or  goods  on  a  voyage  ie  not  entitled  to  abandon 
open  an  embargo  laid  on  tbe  property  in  the  porti  of  bii  own  eonntry,  as  bia  aaMnt  fa  vir- 
toally  implied  to  erery  act  of  bis  own  Government,  and  makea  anch  embargo  bw  own  vol- 
vnlnry  act  And  gooide  having  been  consigned  by  oneh  foreigner  on  bia  own  aceoant  and 
riok  to  Bri^  merchant!  here,  who.  in  oonoeqnenee  of  aaoh  ooo^oment,  made  advances 
to  the  foreigner,  and  made  insoraoce  apoo  tbe  goods  on  bis  account ;  debiting  him  with  the 

Esminmsj  and  tbe  goods  were  afterwards  abandoned  m  consequence  of  snch  embargo; 
Id  that  as  the  foreigner  coold  not  recover  against  the  nnderwriters,  hk  oonaigneea  codd 
not  recover  their  advaooea  under  a  policy  made  for  the  beaeBt  of  the  foreigner,  tfaoagh 
BMde  in  their  names  as  inlerest  might  appear;  however  they  raSfhl  have  insored  their  aep- 
amte  interesta  by  a  policy  ouide  on  their  own  aoconot 

THIS  was  an  action  against  an  underwriter  on  a  policy  of  insurance,  dated 
25th  of  January  1808,  effected  in  the  names  of  the  plaintiffs,  on  wheat  and 
peas,  as  interest  might  appear,  on  board  the  ship  Swift  at  and  from  Niw^York 
to  lAverpool,  The  declaration  stated,  that  whilst  the  vessel  was  at  Nao-York 
with  the  goods  on  board,  and  before  her  departure  from  theoce  to  Idverpoolf 
she  was  and  still  is  restrained  by  the  government  of  the  United  States  of 
America  from  proceeding  on  her  voyage,  and  is  still  detained  i&t  New-York^ 
by  means  of  which  restraint  the  cargo  on  board  is  wholly  lost.  The  first 
count  charged  the  interest  in  the  cargo  to  be  in  the  plaintiffs  jointly ;  the  sec- 
ond, in  the  plaintiff  Davidson  alone ;  the  third,  in  one  J.  Townsend,  Tbe  de- 
fendant pleaded  the  general  issue ;  and  at  the  trial  at  Lancaster  a  verdict 
was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  these 
facts. 

The  plaintiff,  Conway  and  Davidson^  are  British  subjects,  carrying  on 
business  as  merchants  m  lAvepooi^  where  Conway  resides ;  but  Datridson  has  for 
some  time  past  resided  in  America.  The  Swift  belonged  to  a  subject  of  the 
United  States  of  America.  In  November  and  December  1S07,  Townsend,  a 
resident  citizen  of  the  U.  S.  of  America^  and  the  person  in  whom  the  interest 
is  averred  in  the  third  <;ount,  shipped  a  quantity  of  wheat  and  peas  on  board 
the  Swift  and  two  other  vessels,  and  consigned  the  same  to  the  plaintifis, 
Conway  and  Davidson,  at  Liverpool :  and  the  following  bill  of  lading  and 
inv6ice  were  made  out,  and  duplicates  thereof  sent  to  the  plaintifis,  and  re- 
ceived by  them.  Bill  of  lading — '*  Shipped  in  good  order,  &c.  by  /.  Totim- 
send,  a  native  citizen  of  the  United  States,  in  and  upon  the  good  ship  the 

Swiftt  whereof  is  master,  Sec. Price,  now  lying  in  the  port  of  New  York^ 

and  bound  for  Liverpool,  to  say,  4920  bushels  of  wheat,  ia:.  being  to  be  de- 
livered in  the  like  good  order,  at  the  aforesaid  port  of  Liverpool,  (tne  dangers 
of  the  seas  only  excepted :)  unto  Mess.  Conway  and  Davidson,  merchants 
there,  or  to  their  assigns,  he  or  they  paying  freight  for  the  said  wheat  Ace.  at 
\s.  Bd.  per  bushel,  ice.  In  witness,"  &c.  (Dated  at  New  York,  23d  of  Decern-^ 
her  1807,  and  signed  by  /.  Smith,  the  purser).  *•  Invoice  of  wheat  and  peas 
shipped  by  /.  T&iv^isend,  a  native  citizen  of  the  United  States,  on  board  the 
ship  Swift,  Capt.  Price,  bound  for  Liverpool,  and  consigned  to  Mess.  Conway 
and  Davidson,  merchants  there,  for  sales  and  returns  on  account  and  risk  of 
the  shipper."    The  particulars  of  the  shipment  are  then,  specified,  and  the  in- 
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fsoice  sigDed  at  New  York,  23d  December  1807,  by  /•  Tovmsend.  Before 
the  shipment  of  the  wheat  and  peas,  the  plaintiff  Davidson  had  agreed  to 
grant  Towfuend  an  anticipation  of  60002.  on  account  of  the  cargo,  by  bill 
on  the  plaintSfis  Conway  and  Davidson:  and  accordingly,  on  the  7th  of  iVo 
vember  1807,  Townsend  drew  on  Conway  and  Datidsim  on  account  of  the 
cargo  three  bills  of  exchange  for  lOOOZ.  each,  at  three  months  date,  and  three 
other  bills  of  exchange  for  1000/.  each,  at  four  months  date ;  which  bills  were 
accepted  by  Canaaff  and  Davidson^  and  when  at  maturity  were  duly  paid  in 
England  by  them.  Part  of  the  wheat  and  peas  by  one  of  the  other  vessels 
arrived  in  England,  and  was  sold  by  Conway  and  l)amdson,  and  the  proceeds 
received  bv  then) :  but  on  the  whole  transaction  of  the  wheat  and  peas  Town- 
send  is  still  indebted  to  the  plaintiffs  in  2122Z.  18f.  3^.,  which  is  more  than 
the  sum  insured.  The  wheat  and  peas  in  question  were  of  greater  value 
than  the  sum  insured.  TownMfid  is  also  indebted  to  the  plaintiffs  on  the  bal- 
ance of  their  general  account.  The  defendant  subscribed  the  policy  in  ques- 
tion on  the  25th  o{  January  1808.  The  premidm^  of  insurance  on  the  wheat 
and  peas  were  charged  by  the  plalntifis  to  the. account  of  Townsend,  On  the 
22d  of  Decemher  1^7,  an  act  was  passed  by  the  U.  S.  of  America  for  laying 
an  embargo  on  all  vessels  in  the  ports  and  harbours  of  ihe  U.  S.  ;  whereby 
the  embargo  was  laid  on  all  vessels  in  the  ports  and  places  within  the  juris- 
diction 6f  the  IT.  S.  cleared  or  not  cleared,  bound  to  any  foreign  port ;  and 
^bich  directed  that  no  clearance  should  be  furnished  to  any  vessel  bound  to 
any  such  foreign  port,  except  vessels  under  the  immediate  direction  of  the 
President :  With  a  proviso  that  nothing  therein  Contained  should  prevent  the 
departure  of  any  foreign  vessel,  either  in  ballast,  or  with  goods  on  board, 
when  notified  of  that  act.  By  virtue  of  this  elmbargo,  the  vessel,  which  was 
at  NeicYork  in  the  tJ.  S.  of  America  with  the  cargo  on  board,  was,  on  the 
25th  December  1807,  when  .the  embargo  was  first  known  there,  detained  and 
prevented  from  proceeding  to  Liverpool^  and  still  continues  so  detained.     The 

Slaintlffs,  when  they  heard  of  the  detention,  abandoned  the  vessel  to  the  un- 
er writers.  The  question  for  the  opinion  of  the  Court  was,  Whether  the 
plaintifis  were  entitled  to  recover  upon  any  of  the  counts?  in  which  case  the 
verdict  was  to  be  entered  for  the  plaintiffs  accordingly:  othei:\vise,  a  nonsuit 
was  to  be  entered. 


Conwaj  and  Davidson  v.  Forbes. 

10  East,  639.    Feb.  1809. 

'  THIS  was  8  similar  action  on  another  t»Ucy  of  insurance  on  cotton  on 
board  the  satoe  ship,  laying  the  interest  in  the  two  first  counts  the  same  as  in 
the  other  action,  and  in  the  thitd  count  in  A.  Macomb.  The  facts  stated  were 
in  substance  th6  same  as  in  the  former  case.  Macomb,  by  whom  and  on 
whose  account  and  risk,  the  cottons  were  shipped,  and  consigned  from  Ameri- 
ta  to  the  plaintiffs  at  Liverpool,  being  a  resident  Ameritan  citizen,  had 
agreed,  in  Decemher  1807,  with  the  plaintiff  Datidson,  who  was  then  in  Am^ 
erica,  to  ftiake  sdch  consig^nment ;  and  Datidson  agreed  to  ^ant  him  ah  an- 
ticipation of  7,50W.  by  bills  on  the  plaintiff's  houae  at  lAterpool  on  account 
of  the  cotton,  and  which  was  the  first  transaction  in  trade  between  these  par- 
ties. Six  bills  were  accordingly  drawn  by  Damdion  himself  on  Conway  and 
Davidson,  to  this  amount  In  the' whole,  on  the  22d  of  December  1807,  at  5,  6^ 
and  7  months,  and  the  cotton  was  shipped  and  consigned  to  the  plaintiffb  at 
Idverpool,  accompanied  with  a  bill  of  lading  and  invoice  ;  but  the  plaintiff's 
hodse  afterwards  refused  to  Accept  the  two  first  sets  of  bills  at  5  and  6  months, 
which  were  noted  and  returned  to  America ;  but  when  the  two  bills  at  7 
months,  for  lOOOZ.  and  1500^.  became  due,  they  paid  them  to  the  holder,  and 
their  amount  is  still  unpaid  to  the  jdaintiffs.    Tnis  case  also  stated  a  letter 
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from  Davidson  to  Conway,  dated  New-York,  23d  of  December  1807,  the  day 
after  the  act  of  the  American  legislature  passed,  stating  the  shipment  of  the 
cotton  from  Macomb,  and  the  writer's  expectation  that  the  Swifi  woald  sail 
the  next  day ;  which  letter  was  shewn  to  the  underwriters  at  the  time  the 
policy  was  effected.  This  case  further  stated,  in  addition  to  the  other,  that 
information  of  the  embargo  arrived  at  Lherpotd  on  the  26th  of  January 
1808 :  but  at  that  time  the  plaintiff  ConvHty  had  received  no  information  of 
the  cotton  being  actually  shipped  at  New-York:  nor  did  he  know  of  its  being 
so  shipped  until  the  11th  of  February,  when  he  received  such  information  ia 
a  letter  from  Davidson,  directing  him  also  to  abandon  to  the  underwriters ; 
which  he  accordingly  did  on  that  day. 


Maury  v.  Shedden. 

10  East,  640.    Feb.    1809. 


THIS  was  another  case  depending  upon  the  question  of  the  American  embar- 
go, arising  out  of  an  action  against  an  underwriter  on  a  policy  of  insurancey 
stated  in  £e  first  count  to  be  dated  the  22d  of  January  1&J8,  on  the  ship 
Georgia  at  and  from  Savannah  in  Georgia  to  lAverpodl,  valued  at  6000/.  and 
declared  and  understood  to  be  registered  in  the  name  of  the  plaintiff  consul  of 
the  United  States  of  America  residing  at  lAverpool,  who  was  the  sole  owner, 
and  to  be  made  against  all  risks  whatsoever,  British  capture  excepted,  includ- 
ing any  and  every  irregularity  or  want  of  papers,  in  case  of  capture  or  deten- 
tion by  any  power  whatever,  British  excepted. 

This  case  stated,  that  the  plaintiff  was  bom  in  America,  and  resided  there 
till  the  year  1786,  when  he  came  to  reside  at  Liverpool  as  a  merchant.  Ia 
1790,  he  was  appointed,  and  has  since  continued  consul  of  thQ  United  States 
of  America  at  Liverpool,  By  the  navigation  laws  of  America,  a  privilege 
is  allowed  to  its  consuls  residing  in  foreign  countries  to  hold  American  ships 
or  parts  of  such  ships,  notwithstanding  their  residence  out  of  the  U.  S.  a  priv- 
ilege not  granted  to  any  other  description  of  its  subjects,  unless  to  a  citizen 
of  the  U.  S.  residing  abroad  and  having  a  partner  and  house  of  trade  in  the 
U.  S.,  who  is  also  a  citizen.  The  plaintiff  has  had  no  house  of  trade  in 
America  since  he  left  that  country  in  1786.  He  was  sole  owner  of  the  ship 
Georgia,  insured,  which  was  an  American  vessel,  and  registered  as  stated  in 
the  policies.  The  case  then  stated,  as  before,  the  embargo  act  of  the  22d  of 
December  1807,  and  that  the  plaintiff,  when  he  heard  of  the  detention,  aban- 
doned the  vessel  to  the  underwriters.  It  also  stated  a  letter  of  the  7th  of  Jan* 
vary  1808,  received  on  the  10th  of  February,  by  the  plaintiff  from  his  corres- 
pondent in  America,  stating  that  he  had  just  received  intelligence  of  the  em- 
barf;:o,  and  that  if  it  were  confirmed,  it  would  be  best  to  bring  the  Georgia  up 
to  Savannah  Town,  and  let  her  lie  in  safety.  The  Georgia  was  accordingly 
hauled  up  the  river* to  the  town  by  the  plaintiff's  agents. 

These  cases  were  all  argued  in  Michaelmas  term  last,  by  Idttledale  for  the 
plaintifis,  and  by  Scarlett  for  the  defendants.  And  it  was  contended,  that  the 
underwriters  were  liable  for  the  detention  of  the  ship  and  goods  under  the  em- 
bargo of  the  American  government,  though  the  respective  owners  of .  the  pro- 
perty were  American  subjects ;  there  being,  as  it  was  said,  nothing  against  the 
laws  or  policy  of  this  state  in  a  foreigner  insuring  here  against  the  acts  of  his 
own  government ;  whatever  question  there  might  be  as  to  the  legality  of  an 
insurance  by  a  subject  of  this  country  against  loss  by  an  embargo  laid  by  our 
own  government ;  the  legality  of  which  however  was  maintained,  as  it  made 
no  difference  to  the  state  on  which  of  its  subjects  the  loss  fell.  But  supposing 
the  Court  to  be  of  opinion  that  a  foreigner  could  not  claim  to  be  indemnified 
against  the  acts  of  his  own  government ;  it  was  then  contended  for  the  plain- 
tiffs in  the  two  first  actions,  that  as  consignees  of  the  goods,  and  having  paid 
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a  consideration  for  them  up  to  the  extent  of  the  bills  drawn  upon  and  paid  by 
them,  they  had  a  sufficient  interest  to  entitle  them  to  recover  on  those  policies  : 
and  further,  that  Davidson  had  a  sufficient  interest  to  maintain  the  action  aa 
drawer  of  the  bills  in  the  second  case  which  had  been  refused  acceptance  and 
had  been  returned  protested  to  America^  he  being  liable  as  drawer  to  pay  the 
same.  These  were  the  principal  points  made  in  argument ;  but  it  is  unnec- 
essary to  detail  the  arguments,  as  the  substance  of  them  was  stated  by  the 
Court  in  giving  judgment.  The  cases  referred  to  on  the  first  point  were 
Botch  T.  Edie,  6  Term  Rep.  413.  Ktllner  v.  Lb  Mesurier^  (explained  in 
Lubbock  ▼.  PotU,  7  East,  451.)  4  East,  396.  Touteng  v.  Hubbard,  3  Bos. 
it  PulL  291.  and  Hadley  v.  Clarke,  8  Term  Rep.  259.  On  the  second  point, 
Caldwdl  V.  BaU,  1  Term  Rep.  205.  Hibbert  v.  Carter,  ib.  745.  HUl  v. 
Secretan,  1  Bos.  &  Pull.  315.  Wolffe  v.  Homcaslle,  ib.  316.  Lucena  v.  Crau" 
fiifd,  3  Bos.  &  Pull.  103.  and  Thompson  v.  Taylor,  6  Term  Rep.  478. ;  and 
vide  Barker  v.  Blokes,  9  East,  283. 

Curia  adv.  vult. 

Lord  Ellenborottgh,  C.  J.  now  delivered  the  judgment  of  the  Court  in 
these  several  cases. 

These  were  cases  in  each  of  which  the  plaintiffs  claimed  a  right  to  abandon^ 
in  consequence  of  the  American  embargo  in  December  1807 ;  and  the  main 
question  in  each  was  the  same.'  The  first  was  upon  a  policy  on  goods  on 
board  the  Sunft,  at  and  from  New-York  to  Liverpool;  and  the  interest  was 
averred  in  one  count  to  be  in  the  plaintiffs  jointly ;  in  another,  in  one  of  them 
only,  f,  e„  Thomas  Davidson  ;  and  in  a  third,  in  John  Toumsend,  Toumsend 
was  a  resident  citizen  of  America,  and  had  consigned  the  goods  to  the  plain- 
tiffs for  sale,  on  his  ( Toumsend^s  account  and  risk.  The  plaintiffs,  Conway 
and  Davidson,  are  British  subjects,  carrying  on  business  as  merchants  in  part* 
nership  at  Liverpool;  Conway  reiidine  at  Liverpool,  fLX\i  Davidson  having  for 
some  time  past  resided  in  America,  The  invoice  and  bill  of  lading  are  dated 
the  23d  of  December  1807.  Before  the  shipment,  Davidson  had  agreed  to 
grant  Toumsend  an  anticipation  of  6000Z.,  on  account  of  these  and  certain 
other  goods,  by  bills  on  the  plaintiffs  :  and  accordingly,  on  the  7th  of  Novem-^ 
ber  1807,  bills  to  that  amount  were  drawn  by  Townsend  on  the  plaintiffs,  an^ 
these  bills  were  accepted  by  Davidson,  the  partner  of  Conway  in  America,^ 
within  a  day  or  two  after  their  date,  and  were  paid  when  due  by  the  plaintiffs. 
The  plaintiffs  have  been  reimbursed  part  of  the  amount  of  these  bills ;  but 
21221.  I8s,  3d,  is  still  due  to  them  upon  that  transaction.  This  policy  waa 
subscribed  on  the  25th  of  January  1908 ;  and  the  plaintiffs  charged  the  pre^ 
miums  to  Townsend's  account.  On  the  22d  of  December  1807,  an  act  was 
passed  by  the  American  government  for  laying  an  embargo  on  all  ^ips  and 
vessels  in  their  ports.  By  this  embai^o  this  vessel  was  detahied ;  and  as 
soon  as  they  heard  of  the  detention,  the  plaintiff  abandoned.  It  is  stated,  in- 
deed, in  the  case  of  Conway  v.  Gray,  that  the  plaintiff  abandoned  the  vessel ; 
and  nothing  is  said  as  to  the  goods;  and  as  the  insurance  was  on  the  goods, 
an  abandonment  of  the  vessel  could  give  no  claim ;  but  we  presume  that  thi^ 
is  a  mistake,  and  that  the  goods  were  abandoned. 

In  the  second  cause,  ( Conway  and  Another  v.  Forbes,)  the  facts  are  merefy 
similar.  The  policy  was  upon  goods  in  the  same  ship ;  those  goods  were 
shipped  by  Alexander  Macomb,  a  resident  American  citizen  ;  they  were^  con- 
signed to  the  plaintiff,  on  Macomb^s  account  and  risk,  Davidson  agreed  to 
grant  Macomb  an  anticipation  of  7500/.  by  bills  on  the  plaintiffs,  drawn  by 
Davidson  in  America ;  and  the  plaintiffs  have  paid  2500/.  upon  those  bills* 
The  bill  of  lading  and  invoice  are  dated  at  New-York  the  24th  of  December 
1807,  and  the  policy  is  dated  the  25th  of  January  1808.  The  plainti& 
charged  the  premium  to  Macomb, 

In  Maury  v,  Shedden  the  policy  was  upon  ship  valued  at  6000Z. :  and  the 
plaintiff,  the  American  consul,  who  was  th^n  resident  at  Liverpool,  was  the 
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sole  owner.  Mr.  Maury  is  a  native  of  America,  bat  came  to  reside  at  Liter' 
pool  as  a  merchant  in  1786 :  aqd  from  the  year  1790,  has  been  the  Atneriean 
consul  there.  The  ship  is.  an  American  vessel,  and  registered  there  under  a 
privilege  allowed  by  the  oavigatton  laws  of  America  to  their  consuls. 

Upon  each  of  these  cases  this  question  arises ;  1st,  Whether  the  Americam 
embargo  will  warrant  an  abandoncnent  by  or  on  behalf  of  an  American  sub* 
ject ;  and  if  not,  then  a  second  question  arises  in  the  1st  and  second  causes ; 
Whether  Conway  and  Davidson  as  consignees  of  the  goods  being  in  advance 
to  the  consignors  and  under  acceptances  for  them,  have  a  right  to  apply  the 
policies  to  their  own  interests,  as  such,  and  to  abandon  on  that  account.  As 
to  the  first ;  in  all  questions  arising  betweeq  the.  subjects  of  different  states, 
each  is  a  party  to  the  public  authoritative  acts  of  his  own  Government ;  and 
on  that  account,  a  foreign  subject  is  as  much  incapacitated  from  making  the 
consequences  of  an  act  of  his  own  state  the  foundation  of  a  claim  to  inderonitv 
upon  a  British  subject,  in  a  British  court  of  justice,  as  he  would  be  if  such 
act  had  been  done  immediately  and  individually  by  such  foreign  subject  him- 
self* This  seems  to  be  establisned  by  Tauteng  v.  Hubbard^  3  Bos.  ic  Pull. 
291,  That  was  an  action  by  the  owners  of  a  Swedish  vessel  against  a  British 
subject,  for  not  supplying  the  vessel  with  a  cargo  at  St.  MichaeVs.  The  sail* 
ing  of  the  ship  from  this  kingdom  had  been  prevented  a  considerable  time,  and 
until  it  was  too  late  for  the  fruit  season  at  St.  MiehaeTshy  an  embargo  here  upon 
Swedish  vessels.  That  embargo  was  in  the  nature  of  reprisals  for  what  were 
considered  act3  of  aggression  by  the  Swedish  Oovernment.  The  court  was  of 
opinion,  that  if  that  had  not  been  the  case  of  a  Swede,  against  a  British  subject* 
the  plaintiff  would  have  been  entitled  to  recover ;  but  as  the  embargo  was 
produced  by  acts  of  the  Swedish  Government,  and  every  Suoede  was  to 
be  considered  a  par^y  to  those  acts,  it  was  in  effect  the  plaintifi  's  own 
fault  that  his  vessel  was  detained  ;  and  then  the  loss  which  resulted  from 
it  was  one  he  ought  himself  to  bear.  He  was  bound  to  proceed  with  all  con* 
Tenient  speed  ;  ihe  acts  of  his  Crovemment  led  to  his  being  prevented ;  he 
was  considered  as  a  party  to  those  acts :  and  was  therefore  looked  upon  as 
having  failed  in  his  part  of  the  contract,  viz.  to  sail  with  all  convenient  speed. 
In  the  cases  now  before  the  Court,  the  foundation  of  the  abandonment  is  an 
act  of  the  American  Government :  every  American  subject  is  to  be  consider* 
«d  as  a  party  to  that  act ;  it  has,  virtually,  the  concurrence  and  consent  of  all, 
and  amongst  the  rest  the  concurrence  and  consent  of  the  assured  in  these 
cases :  the  assured  therefore  have  joined  in  a  resolution,  that  the  ship  in 
question  shall  not  be  allowed  to  sail,  but  shall  remain  in  their  ports :  and  is  it 
possible  for  them  afterwards  to  make  their  not  sailing  the  foundation  of  an  ac- 
tion ?  The  party  who  himself  prevents  the  act  from  being  done  has  no  right 
to  call  upon  the  underwriters  to  indemnify  him  against  the  loss  he  may  sus- 
tain from  such  act  not  being  done(l)*.  Where  the  insured  and  insurer  are 
both  subjects  of  the  same  state,  the  case  will  stand  upon  very  different  grounds 
of  con9iaeration(2). 

(1)  In  a  later  eaie  it  wu  attempted  to  extend  tbb  doctrine  of  ao  implied  reeponsibilit/ 
on  the  part  of  a  forein  anbject  for  the  acta  of  his  own  govemmeot  to  we  caae  of  a  foreisa 
eobject  domiciled  in  England,  and  licensed  to  trade  bj  the  Britith  Government ;  bat  the 
Court  bold,  tbatfor  the  pnrpose  of  sncb  licensed  trading,  tbe  person  licensed  was  to  be  re- 
prded  as  a  Briiith  sabjeet.  Utpariea  v.  JVo6ie,  18  East.  832.  In  this  eoootry,  the  doo- 
trine  in  qnestion  has  aoTer  been  reeognind :  it  being  considered  by  onr  Courts  as  too  re- 
fined and  fancifiil  to  be  safely  applied  to  the  oommon  transactions  between  man  and  man. 
2  Hall's  American  Law  Joom.    280.    6  Johns.  Rep.  218. 

*  [Bat  see  the  subsequent  decisions  of  Ld.  Ellenborough  in  Simeon  v.  Bazett.  2  M.  8t  8. 
94.  which  seems,  in  principle,  to  overrule  that  in  the  text  See  also  contra.  FraneU  v. 
Ocean  Ins.  Co.  6  Cowen  404.    This  esse  was  affirmed  upon  writ  of  Error,  see  2  Wend.  64. 


and  b  presumed  to  be  the  law  of  New- York. — W.l 

(2)  For  deeiaioos  in  cases  of  nisursnce  where  the  restraint  was  impooed  by 
tnent  of  the  conntry  to  which  both  parties  belonged,  see  the  editor's  notes  to  TouUng  &  at. 


(2)  For  decisions  in  cases  of  nisursnce  where  the  restraint  was  impooed  bjr  the  govern- 
lent  of  the  conntry  to  which  both  parties  belonged,  s 
V.  Hubbard,  8  Bos.    8i  Pull.  801,  2.    (Day's  edit.) 
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As  to  the  second  question ;  Whether  the  consignees  have  not  a  right  to  ap« 
ply  the  policies  to  their  own  interests,  and  io  abandon  on  that  account ;  we 
are  of  opinion  that  the^  have  not.  It  might  perhaps  be  difficult  to  make  out 
that  they  bad  such  an  interest  as  was  capable  of  abandonment ;  because  they 
were  to  have  no  controul  over  the  goods  but  upon  their  arrival  in  England, 
And  it  may  also  be  very  questionable  whether  any  policy,  which  is  efiected 
clearly  to  cover  the  interest  of  the  consignor,  can  be  applied  to  protect  the  in- 
terest of  the  consignee.  But  the  particular  ground  of  our  decision  is  this,  that 
where  a  policy  is  effected  on  behalf  of  the  consignor,  and  the  conduct 
of  the  consignor,  or  of  the  state  to  which  he  belongs,  has  taken  away 
from  him  the  right  of  enforcing  it  directly  and  effecttrattytor  his  own  benefit, 
the  consignee  is  not  at  liberty  to  apply  it  to  his  interest,  and  Enforce  pay> 
ment  as  though  it  bad  been  made  on  his  account.  We  do  not  say  a  con- 
signee may  not  insure ;  we  only  say,  that  he  is  so  far  identified  ii^  interest  and 
right  with  his  consignor,  as  not  to  be  able  to  apply  with  effect  to  his  own  in- 
terest, which  is  derived  out  of  that  of  the  consignor,  an  insurance  which 
was  effected  in  order  to  cover  the  interest  of  the  consignor ;  but  which,  upon 
the  principle  already  stated,  cannot  be  available  for  that  purpose.  The  un- 
derwriter has  an  implied  pledge  from  the  assured,  that  he  will  do  no  act  to 
obstruct  the  voyage ;  and  when  that  pledge  is  broken  by  the  person  on 
whose  account  the  insurance  was  made,  can  another  person,  who  has  paid  no 
premium  out  of  his  own  pocket,  step  in  to  take  the  benefit  of  that  insurance, 
merely  because  his  dealings  with  the  assured  would  have  enabled  him  to  have 
insured  in  his  own  name  ?  There  is  no  case  which  decides  that  he  can',  and 
it  would  be  gro?s  injustice  that  he  should.  Wdffe  v.  HomcastU^  1  Bos.  & 
Pull.  316,  which  was  cited  in  the  argument,  goes  no  such  length.  In  that 
case,  the  plaintiffs  had  effected  a  policy  to  cover  the  interest  of  one  Lund  iu  a 
cargo,  and  had  advanced  300Z.  on  the  credit  of  that  cargo  :  the  main  question 
was.  Whether  the  policy  were  so  effected  as  to  cover  Lund^s  interest :  and  if 
it  were  not,  then  it  was  contended  that  it  might  be  applied  %o  cover  that  inter- 
est which  the  plaintiffs  had  acquired  by  their  advance  of  the  300Z.  The  Court 
were  unanimous,  that  the  policy  was  so  effected  as  to  cover  Lund's  interest ; 
so  that  a  decision  upon  the  other  point  was  unnecessary ;  but  they  intimated 
a  clear  opinion  upon  that  point,  that  the  plaintiffs  bad  an  insurable  interest : 
and  they  seem  to  have  thought  the  policy  might  have  been  applied  to  it,  if  it 
could  not  have  been  applied  to  Lund's,  How  does  that  case,  however,  bear 
upon  this  ?  Lund  had  done  no  act  to  forfeit  his  right  upon  the  policy ;  and  if 
he  could  not  have  recovered,  it  would  have  been  merely  because  the  policy 
was  not  effected  so  as  to  be  capable  of  covering  his  interest ;  the  only  objec- 
tion made  to  Lund's  interest  being,  that  Wolffe  had  made  the  insurance  with- 
out orders  or  authority  from  Lurid :  and  then  if  it  could  not  apply  to  the  3002. 
the  plaintiffs  had  advanced,  it  would  have  been  applicable  to  nothing.  Here 
the  policies  were  effected,  so  as  to  be  capable  of  covering  the  consignors'  inter- 
est, and  for  the  express  purpose  of  doing  so  :  they  are  applicable  to  that ;  and 
the  consignors  have  forfeited  their  rights  by  the  act  of  their  Government.  The 
case  of  Wolfe  v.  Horncastle,  therefore,  concludes  nothing  in  favour  of  these 
plaintiffs.  In  truth,  in  that  case  had  the  plaintiffs  been  allowed  to  recover  upon 
their  own  interest,  on  account  of  the  advance  they  had  made,  it  would  in  sub- 
stance have  been  suffering  Lund  to  recover  pro  tanto ;  because  then  they 
could  not  have  resorted  to  him  for  reimbursement :  and  in  these  cases,  if  Con' 
way  and  Davidson  were  allowed  to  recover  in  respect  of  their  advances,  it 
would  in  substance  be  suffering  the  American  consignors  to  recover  pro  tanto^ 
because  it  would  wipe  off  the  claim  which  Conway  and  Davidson  have  upon 
them.  In  Wolffe  v.  Horncastle  it  would  have  been  in  furtherance  of*  justice, 
because  Lund  had  done  nothing  to  forfeit  his  claim  upon  the  policy  :  in  this 
case,  it  would  be  against  justice,  because  these  ilmerican  consignors  have  done 

Vou  V.  64 
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that  by  which  their  claim  is  precluded.    For  these  reasons  we  are  of  opiDiOD, 
that  in  each  of  these  cases  the  postea  must  be  delivered  to  the  defendant. 


Doe,  on  the  demise  of  Hardwicke  v.  Hardwicke. 

10  East,  649.    Feb.  9, 1809. 

Under  a  devise  of  aeven  different  estatea  to  a  sister,  brothers,  and  nephews,  respectiTeljr,  one 
to  each  stock  inclndiog,  as  to  six  of  the  estates,  8  several  lives  in  saccession  oa  each  estate, 
and  as  to  the  seventh,  which  in  the  first  ioatance  was  only  limited  to  two  persons  for  life  in 
saccession,  giving  those  two  a  power  "to  add  another  life  or  lives  to  make  8  in  like  manner 
as  after-mentioned,  for  other  persons  to  do  the  same:*'  and  then  giving  this  general  power » 
'*  that  when  and  to  often  as  the  lives  on  either  of  the  estates  before  given  shall  be  6y  death 

.  **  reduced  to  two,  that  then  it  shall  be  in  the  power  of  the  pecson  or  persons,  then  enjoying 
**  the  said  estate  or  estates  to  renew  the  same  with  the  person  or  persons  to  whom  the  rev- 
**  enne  thereof  shall  belong,  by  adding  a  third  life  in  snch  estate,  and  paying  each  rever- 
**  sioner  two  years  purchase  for  soch  renewal;  and  also  to  exchange  either  of  the  said  two 
'*  lives  on  payment  of  one  year's  pnrchase:*'  Held  that  this  power  of  renewal  only  author- 
ized the  addition  of  one  life  to  the  three  on  each  estate,  and  of  making  one  eichanga  of  a 
life. 

THIS  case  was  argued  in  Michaelmas  term  last,  hy  Abbott  for  the  plaintifi*, 
and  Jervis  for  the  defendant.  The  argument  turned  wholly  on  the  intention 
of  the  testator  to  he  collected  frotn  the  particular  provisions  of  a  very  perplexed 
will.     And  after  consideration, 

Lord  Ellen90|iough,  C.  J.  now  delivered  the  judgment  of  the  Court. 

This  was  an  ejectment  for  premises  at  Tytherington  in  the  county  of  GloU" 
cester  ;  and  hoth  parties  claimed  under  the  will  of  Dr.  Peter  Hardttncke  ;  the 
lessor  of  the  plaintifl*  under  a  residiiary  clause  in  the  will ;  and  the  defendant 
under  a  lease,  whicn  he  insists  was  warranted  hy  a  power  which  the  will  con- 
tains :  and  the  case  depends  upon  the  validity  of  that  lease.  Dr.  Hardwicke 
hy  his  will  devised  part  of  his  estates  (not  now  in  question)  to  trustees,  in  trust 
to  sell  and  pay  .debts  and  legacies ;  and  subject  thereto,  he  devised  part  of  it 
to  his  nephew  James  Hardwicke  for  life  :  with  remainder  to  his  first  and  other 
sons  in  strict  settlement ;  with  several  remainders  over.  The  testator  thea 
devises  seven  different  estates,  the  last  of  which  is  the  estate  in  question. 
The  first  he  devised  to  his  nephew  Samuel  for  life ;  remainder  to  Samuel*s 
wife  for  life  ;  remainder  to  all  and  every  his  children  for  their  respective  lives. 
The  next  he  devised  ib  his  nephew  James  for  life ;  remainder  to  Jameses  sisiei 
Elizabeth  for  life :  and  power  is  given  to  them  **  to  add  or  declare  another  life 
**  or  lives  to  make  three,  in  like  manner  as  after  mentioned  for  other  persons 
"  to  do  the  same."  The  third  esta<te  he  gives  to  trustees  during  the  lives  of 
his  brother  Joseph  and  his  four  children,  in  trust  to  pay  a  moiety  of  the  rents 
to  Joseph  for  life,  and  the  other  to  his  children,  and  upon  Joseph's  death  to  pay 
the  whole  to  the  children.  The  fourth  estate  he  gives  to  his  nephew  George 
for  life  ;  remainder  to  George's  wife  for  life ;  remainder  to  all  and  every  the 
children  of  George  for  their  lives.  The  fifth  estate  he  gives  to  his  niece  Ra- 
chel (wife  of  Daniel  Ludlow)  for  life ;  remainder  to  her  son  for  life.  The 
sixth  estate  he  gives  to  his  brother  Benjamin  for  life;  remainder  to  Benjamin^s 
wife  for  life  ;  remainder  to  all  and  every  his  children  for  their  respective  lives. 
And  the  seventh  estate  he  gives  to  his  sister  Rachel  SheUardiox  life  ;  remain* 
der  to  her  husband  for  life ;  remainder  to  their  childien  Edward,  Thomas,  and 
Mary,  for  their  respective  lives.  He  then  gave  power  to  Mrs.  Shellard,  his 
brother  Benjamin,  and  his  nephews  Samuel  and  George,  to  direct  which  of  their 
children  should  have  priority  of  enjoyment.  After  which  follows  the  power  upon 
which  the  case  arises,  which  is  in  these  words.  "  And  my  will  further  is,  that 
when  and  as  often  as  the  lives  on  any  or  either  of  my  estates  before  given  to  my 
said  sister,  brothers,  and  nephews  shall  be  by  death  reduced  to  two,  that  then  it 
shall  be  in  the  power  of  tM  person  or  persons  then  enjoying  the  said  estate  or 


IN  THE  FORTY-NINTH  YEAR  OF  GEORGE  III.         607 

estates  to  renew  the  same  with  the  person  or  persons  to  whom  the  revenue 
thereof  shall  belong  and  appertain,  by  adding  a  third  life  in  such  estate^  and 
paying  such  reversioner  after  the  rate  of  two  years*  purchase  for  such  renewal: 
and  also  to  exchange  either  of  the  said  ttoo  lioes  on  payment  of  one  year's  pur- 
chase  for  such  exchange."  The  testator  then  limits  the  residue  of  his  estate 
.  to  his  nephew  James  and  his  first  and  other  sons  in  strict  settlement ;  remainder 
to  his  nephew  Samud  and  his  first  and  other  sons  in  strict  settlement ;  re- 
mainder to  his  brother  Joseph  for  life ;  remainder  to  Joseph's  first  and  second 
sons,  John  and  Peter^  successively,  and  their  first  and  other  sons  in  strict 
settlement :  remainder  to  Joseph's  other  sons  in  tail  male ;  with  divers  re- 
mainders over.  And  he  assigns  as  a  reason  for  preferring  his  nephew  James 
to  his  nephew  Samtiel,  that  James's  father  had  had  great  trouble  in  purchasing 
for  him  part  of  the  estate  devised.  By  a  codicil  the  testator  provides,  "  that 
no  wife  of  any'of  his  brothers  or  nephews  should  have  power  to  add  or  ex- 
change anv  second  husband  as  a  third  life.*'  These  seem  to  be  material  parts 
of  the  wilf  and  codicil. 

On  the  Isi  of  December  1766,  the  lives  upon  the  7th  estate  (that  given  to 
the  SheUards)  were  reduced  to  two  ;  and  George  Hardwicke  being  the  person 
then  enjoying  that  estate,  he  procured  the  addition  of  a  third  life.  The  addi- 
tional life  ^oon  afterwards  died ;  and  on  the  21st  of  December  1770,  George 
Hardwicke,  being  still  the  person  enjoying  the  estate,  procured  the  addition  of 
another  life.  Each  of  these  lives  were  put  in  by  Joseph  Hardwicke,  who 
was  become  entitled  to  the  reversion  for  life.  Joseph  Hardwicke  is  since 
dead,  and  the  lives  are  reduced  to  the  last  additional  one  he  put  in ;  so  that 
unless  the  lease  by  which  he  put  in  that  life  is  warranted  by  the  power,  the 
lessor  of  the  plaintiff  is  entitled  to  recover.  For  the  plaintiff  it  is  contended, 
that  the  power  warrants  only  one  re;iewal,  and  one  exchange  of  a  life,  in  re- 
spect of  each  estate :  for  the  defendant,  that  it  warrants  repeated  renewals, 
and  repeated  exchanges  of  a  life,  from  time  to  time,  whenever  the  number  of 
lives  on  each  estate  is  reduced  to  two.  It  is  observable,  that  the  estates  for 
life  given  by  this  will  are  not  estates  pur  auter  vie,  but  estates  for  life  given  to 
several  persons  successively ;  and  the  exchange  of  a  life,  or  the  addition  of  a 
life  to  be  made  when  the  lives  on  the  estates  so  given  shall  be  reduced  to  two, 
must  be  in  the  same  manner ;  that  is,  the  life  of  a  person  to  enjoy  the  estate 
for  his  or  her  respective  life,  not  of  a  life  to  be  put  in,  during  the  continuance 
of  which  any  other  person  to  whom  a  life  estate  is  limited,  or  his  or  her  assigns, 
shall  enjoy  the  estate  :  so  that  there  seems  no  reason  why  the  testator  should 
give  a  perpetual  right  of  such  nomination  to  persons  who  must  be  strangers 
to  him.  The  right  of  once  naming  a  new  life,  and  of  exchanging  an  old  life 
for  a  new  one,  might  be  with  a  view  of  enabling  a  brother  or  nephew  to  pro- 
vide for  a  second  wife,  or  to  provide  for  a  wife  which  any  of  the  sons  of  his 
brother,  sister  or  nephew,  might  happen  to  marry :  and  the  clause  in  the  testa- 
tor's codicil  seems  to  favour  such  a  construction ;  by  which  he  declares,  that 
no  wife  of  any  of  his  brothers  or  nephews  should  have  power  to  add  or  ex- 
change any  second  husband  as  a  third  life.  This  shews  the  testator's  anxiety 
to  exclude  any  stranger  from  the  enjoyment  of  his  estate ;  and  also  shews  his 
intention  that  the  life  to  be  added  should  be  that  of  a  person  by  whom  the  es- 
tate  was  to  be  enjoyed  by  him  or  her,  personally,  during  life  :  for  if  his  inten- 
tion had  been  to  enable  the  person  enjoying  his  estate  to  renew,  by  taking  a 
lease  to  himself  and  his  assigns  during  the  life  of  a  nominee  :  there  could  be 
no  good  reason  why  that  nominee,  or  cestui  que  vie,  should  not  be  a  second 
husband  of  a  brother's  or  nephew's  wife.  Another  argument  for  confining  the 
power  of  renewal  to  one  time  only  arises  from  the  language  used  by  the  testa- 
tor in  the  clause  giving  that  power  to  his  nephew  James  and  James's  sister 
Elizabeth,  in  respect  of  the  estate  given  to  them.  The  testator  has  devised 
an  estate  to  his  nephew  James  for  life  ;.  remainder  to  James's  sister  Elizabeth 
for  life :  with  a  power  to  them  to  add  or  declare  another  life  or  lives  to  make 
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three,  io  like  manaer  «is  after  mentioned  for  other  persons  to  do  the  same. 
These  latter  words  assimilate  the  power  given  in  this  instance  to  the  power 
given  to  the  devises  of  the    other  estates :  with  this   only  difference,  that 
inasmuch  as  in  the  devises  of  the  other  estates,  the  limitation  being  to  more 
persona  than  Wo  for  successive  life  estates,  the  power  of  renewal  is  given 
only  when  those  life  estates  shall  be  reduced  to  two :  but  this  estate  being 
»  given  originally  to  two  only,  to  take  successive  life  estates,  the  power  of  nomi-' 
nating  a  third  life  is  given  .to  them  immediately ;   but  it  is  only  given  personally 
to  them,  and  can  only  by  the  very  terms  of  the  power  be  exercised  once :  and  no 
reason  can  be  assigned  why  the  power,  professedly  given  to  be  exercised  in  like 
ni  nner^  should   be  exercised   in  a  different  manner.      The  argument  in 
favour  of  a  perpetual  right  of  renewal,  which  pressed  most  strongly,  was 
drawn  from  the  words,  when  and  as  often;  which  it  was  said  could  not  be 
satisfied  but  by  a  perpetual  right  of  renewal,  whenever  the  number  of  lives  on 
each  estate  so  given  should  be  reduced  to  two.     It  appears,  however,  to  us,  that 
those  words  do  not  require  such  extensive  construction :  and  that  the  words, 
as  often,  more  properly  relate  to  the  several  occasions  of  the  lives  on  the 
several  estates  being  reduced  to  two  :  inasmuch  as  there  being  more  estates 
than  one  where  the  lives  will  be  reduced  to  two,  that  event  will  happen  more 
than  once ;  respect  being  had  to  the  several  different  estates.     The  defendant, 
therefore,  claiming  to  hold  in  virtue  of  a  second  added  life ;  all  the  original 
lives,  and  one  added  life  being  spent ;  we  are  of  opinion,  that  the  addition  of 
such  second  life  was  not  warranted  by  the  power,  and  that  the  plaintiff  is  en- 
titled to  recover, 

Postea  to  the  Plaintiff. 


Havelock  v.  Geddes  and  Others. 

10  East,   666.    Feb.  9,  1809. 

1.  Acovenantin  a  charter-part j  of  affreightment,  that  the  owneT  shall  at  hia  expente/orfAtmtt 
make  the  ship  tight  and  strong  &c.  for  a  voyage  for  12  months  &c  and  keep  her  so,  is  not 
a  condition  precedent  to  the  recovery  of  freight,  after  the  freighter  had  taken  the  ship  into 
bis  service  and  used  her  for  a  certain  period:  hot  if  the  freighter  be  afterwards  delayed  or  ^ 
injured  by  the  necessity  of  repairing  her,  he  has  his  remedy  in  damages.  But  if  the  own- 
er's neglect  to  repair  in  the  first  insunce  had  precluded  the  freighter  from  making  any  nse 
ofthe  vessel,  that  would  have  gone  to  the  whole  consuleration,  and  might  have  been  insist- 
ed on  a^  a  bar  to  the  action. 

2  A  ship  having  been  let  to  freight  for  12  months,  and  for  such  longer  period  as  the  freighters 
should  detain  her,  for  which  certain  proportions  of  the  freight  were  to  be  paid  at  the  end  of 
2  6,  10  and  14  months,  &c.  it  is  no  answer  to  a  breach,  for  non-payment  of  6  month's 
freight  due  at  the  end  of  the  10  months,  that  the  owner  had  covenanted  to  keep  the  vessel 
in  repair  during  the  time  she  was  freighted,  and  that  Rhe  was  not  in  repair  whtn  the. 
freiighter  xhipped  goods  on  board  )ier  during  the  12  months,  which  made  it  necessary  for 
him  to  unload  and  repair  her,  wherebv  she  was  unserviceable  for  part  of  the  six  months ; 
and  that  he  had  paid  the  freight  for  all  the  time  she  was  serviceable:  and  that  she  was  not 
in  his  service  for  10  months  io  the  whole:  for  non  constat  but  that  after  she  had  been  usedl 
by  the  freighter,  she  wanted  repair  without  any  default  of  the  owner,  or  that  he  waa^uil- 
ty  of  any  delay  m  making  the  repairs;  and  the  freight  would  still  run  on  during  the  time  of 
repair. 

8  The  freight  being  res^ved  at  so  much  per  month,  was  earned  at  tbe  end  of  each  month, 
although  the  stipulated  times  of  payment  were  from  4  months  to  4  months,  and  the  ship 
were  lost  before  tlie  end  of  14  monthsv 

4  An  allowance  for  extra  men  being  covenanted  to  be  paid  by  the  freighter,  the  residue  of 
which,  (after  part  payment)  was  not  to  be  paid  till  the  ship's  discharge  or  return  from  her 
voyage,  and  the  ship  having  sailed  on  a  voyage  to  St.  Domingo,  where  she  arriyed,  but 
was  burnt  before  her  return;  held  that  such  loss  was  a  discharge  of  her  fiom  the  freight- 
er's employment,  as  if  by  the  act  of  the  freighter:  on  which  such  extra  aUowanoe  be- 
came payable. 

THIS  was  covenant  irpon  a  charter-party  of  affreightment,  dated  5th  of 
September  1806,  whereby  the  plaintiff,  owner  of  the  ship  Lord  Duncan,  of 
9^  tons  burthen,  of  which  A.  Heartley  was  master,  let  her  to  freight  to  the 
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defeDdants,  for  12  calendar  months  certain  from  the  24th  of  September  1806^ 
and  from  thence  for  such  longer  period,  if  any,  as  the  defendants  should  think 
fit  to  keep  and  retain  the  same,  upon  the  conditions  and  covenants  therein- 
after contained.   And  the  plaintiff  covenanted  that  the  ship  should  he  navigat- 
ed and  furnished  with  50  persons,  and  such  further   number,  not  exceeding 
100,  as  should  be  required  by  the  defendants  ;  the  owner  being  reimbursed  by 
the  freighters  for  such  additional  number  according  to  the  average  rate  of  wa- 
ges and  provisions  expended  on  the  whole.     That  the  ship,  during  the  time 
she  should  be  navigated  and  employed  under  the  charter-part v,  should  be  un- 
der the  entire  controul  of  the  defendants,  so  far  as  related  to  all  orders  for  sail- 
ing, destination  and  delay.     And  the  defendants  covenanted  to  pay  to  the 
owner,  for  the  hire  and  service  of  the  ship  for  the  said  term  of  12  calendar 
months,  and  such  longer  period  as  they  should  keep  the  same,  the  freight  and 
rate  following,  viz.  2is.  per  calendar  month  per  ton,  being  11192.  12f.  per 
month,  commencing  from  the  24th  of  September  1806,  and  ev^ng  when  the  skip 
should  return  to  the  river  Thames,  and  there  by  the  freighters  declared  to 
be  discharged :  it  being  understood  t^at  the  freighters  should  not  be  at  liberty 
to  discharge  the  ship  abroad,  although  she  might  be  abroad  at  the  expiiatioo 
of  the  said  12  calendar  months,  or  at  any  other  place  but  within  the  port  of 
London.    And  that  the  freight  should  be  paid  in  the  proportions  and  at  the 
periods  following,  viz.  2  months  freight  at  the  execution  of  the  charter-party 
either  in  cash  or  by  accepted  bills  of  the  freighters  at  3  months  from  the  said 
24th  of  September  ;  2  months  more  at  the  end  of  Q  calendar  months  from  the 
said  24th  of  September ;  2  months  more  at  the  end  of  10  calendar  months ; 
2  months  more  at  the  end  of  14  calendar  months,  should  the  ship  be  so  long^ 
employed ;  and  in  like  manner,  2  months  more  at  the  end  of  every  succeeding* 
2  calendar  months,  until  the  ship  should  be  discharged^  and  immediately  upon 
tuck  discharge^  the  balance  to  be  paid  by  the  freighters  in  cash,  or  their  accep- 
tances at  3  months.     That  the  freighters  should  pay  all  port  charges,  tonnage 
duties,  dock  dues,  and  all  other  duties  and  dues,  except  lights  and  pilotage^ 
which  were  to  be  paid  by  the  owner.     That  they  would  reimburse  to  the  ow- 
ner the  charges  for  additional  men  beyond  50  as  before  mentioned ;  two  calen- 
dar months  allowance  for  such  additional  men  to  be  added  to  the  first  pay- 
ment of  freight ;  but  the  residue  of  such  allowance  rwt  to  be  paid  until  the 
ship's  discharge,  or  return  from  her  first  intended  voyage;  and  in  like  manner 
for  any  other  foreign  voyage  or  voyages.     By  virtue  of  which  charter-party 
the  defendants,  on  the  said  24th  of  September,  took  the  ship  into  their  service^ 
and  kept  and  retained  the  same  therein,  until  she  was  afterwards,  and  whilst 
she  was  so  in  their  service,  and  after  the  expiration  of  10,  but  before  the  ex- 
piration of  12  months  from  the  same  24th  of  September,  viz,  on  the  22d  of 
August  1807,  at  St.  Domingo,  without  any  default  of  the  owner,  master,  or 
mariners,  consumed  by  fire  and  wholly  lost,  and  was  thereby  prevented  from 
returning  to  London.   And  then  the  plaintiff,  after  averring  that  the  ship,  dur- 
ing all.  the  time  she  was  so  kept  and  detained  in  the  service  of  the  defend- 
ants, was  navigated  and  furnished  with  50  persons,  and  such  further  number, 
not  exceeding  100,  as  was  required   by  the  defendants  ;   and  was  during  all 
that  time  under  the  entire  controul  of  the  defendants  as  to  all  orders  for  sail- 
ing, destination,  and  delay ;  assigned  three  breaches  ;  1.  That  though  the  de- 
fendants paid  the  plaintiff  the  two  months  freight  payable  at  the  execution  of 
the  charter-party,  and  also  the  2  months  freight  at  the  end  of  the  first  6  cal- 
endar months ;  yet  they  did  not  pay  the  two  months  freight  at  the  end  of  the 
said  10  calendar  months.     2.  That  the  defendants  have  not  paid  to  the  plain- 
tiflf  any  subsequent  freight.     3.  That  although  on  the  24th  of  October  1806, 
the  defendants  required  the  plaintifi*  to  put  on  board,  and  he  did  put  on  board, 
20  additional  men  beyond  the  50,  who  all  sailed  in  the  ship  on  a  foreign  voy- 
age to  St.  Domingo,  and  continued  on  board  from  thence  until  the  lotfs  of  the 
ship ;  and  although  according  to  the  average  rate  of  wages  and  provisions  ex- 
pended on  the  whole,  the  defendants  became  liable  to  pay  to  the  plaintiff  82. 
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per  month  for  every  such  additional  man ;  yet  the  defendants  had  not  reim- 
Dursed  the  plaintiff  for  any  of  them. 

The  defendants  craved  oyer  of  the  charter-party,  by  which  it  appeared  fur* 
ther,  that  the  plaintiff  covenanted  that  the  ship,  at  bis  expence,  shoufd  beybrfA- 
with  made  tight  and  strongs  and  well  and  sufficiently  equipped,  manned,  and 
fitted,  &c.  for  a  voyage  or  voyages  of  12  calendar  months  to  foreign  parts ; 
and  should  during  the  continuance  of  the  charter-party  be  kept  tight 
and  strong,  and  well  and  sufficiently  equipped,  &c.  and  vitualled ;  concluding 
with  a  mutual  general  covenant  for  performance :  and  particularly,  the  plain- 
tiff binding  to  the  defendants  the  said  ship,  freight,  tackle,  ftc,  (the  perils  and 
dangers  of  the  seas,  rivers,  &c.,  all  inevitable  accidents,  whatever,  and  capture 
by  enemies,  and  the  detention  and  restraint  of  rulers,  &c.  being  excepted  : 
and  the  defendants  binding  to  the  plaintiff  the  goods  put  on  board  the  ship. 
The  defendants  then  pleaded,  1.  non  est  factum.  2dly,  That  the  ship  was 
not  at  the  expence  of  the  plaintiff  forthwith,  or  within  a  reasonable  time 
after  the  charter-party,  made  tight  and  strong,  and  we]l  and  sufficiently 
equipped,  &c.  for  a  voyage  or  voyages  of  12  calendar  months  to  foreign 
parts;  whereby  she  was  delayed  and  hindered  from  proceeding  on  a  voy- 
age from  London  to  St.  Domingo,  and  was  detained  on  her  said  voyage 
at  Portsmouth  for  an  unreasonable  length  of  time,  viz,  for  4  months,  dar- 
ing all  which  time  the  defendants  lost  the  use  and  benefit  of  the  ship,  and 
were  put  to  great  expence  in  repairing  her  and  making  hdr  tight  and  strong, 
and  fitting  her  for  such  yoyage ;  and  also,  that  thereby  certain  goods  of  the 
defendants  on  board  the  ship  were  wetted  and  damaged ;  wherefore  they  pray 
judgment  of  the  plaintiff's  action.  3dly,  the  defendants  pleaded  as  to  the 
first  breach,  that  during  the  12  calendar  months  therein  mentioned,  tTur.  on  the 
1st  of  November  1806,  certain  goods  of  the  defendants  were  shipped  on  board 
the  vessel  to  be  carried  from  Ijmdon  to  St.  Domingo  ;  and  that  at  the  time  of 
shipping  them  the  vessel  was  not  tight  and  strong,  and  well  apd  sufficiently 
equipped,  &c.,  but  was  decayed,  leaky,  defectively  provided,  and  in  an  unsea- 
worthy  state  for  performing  the  said  voyage ;  in  consequence  whereof  it  be- 
came necessary  to  unload  and  repair  her,  and  she  was  afterwards  unloaded 
and  repaired  before  she  could  proceed  on  and  perform  her  said  voyage :  and 
by  means  of  the  premises  the  ship  was  unemployed  by  and  wholly  unsermcea- 
ble  to  the  defendants  for  a  great  part  of  the  six  calendar  months  from  the  24th 
of  September  1806,  viz^  for  4  calendar  months  part  thereof.  And  then  the 
defendants  averred,  that  they  paid  to  the  plaintiff  for  the  hire  and  service  of 
the  ship  for  the  residue  of  the  said  6  calendar  months  the  freight  in  the  char- 
ter-party mentioned.  The  fourth  plea  was  the  same  in  substance  as  the  last ; 
omitting  only  to  state  that  the  defendants  paid  for  all  the  time  the  ship  was 
not  wholly  unserviceable  to  them  or  unemployed :  and  it  avers,  that  the  ship 
was  not  in  the  actual  service  and  employ  of  the  defendants,  or  retained  in 
such  service  under  the  charier-party^  for  10  calendar  fnonthsin  the  whole  from 
the  24M  of  September  1806  until  she  was  consumed  by  fire  as  in  the  declara- 
tion mentioned,  and  which  fire  happened  without  any  default  in  the  defend- 
ants. 7lhly,  The  defendants  pleaded  (to  the  second  breach)  that  the  ship  af- 
ter the  charter-party  made  was  not  employed  by  them  or  in  their  service  until 
the  end  of  14  calendar  months  from  the  said  24th  of  September  1806 ;  but 
while  she  continued  in  their  service  and  employ,  and  before  the  end  of  14 
calendar  months,  &c.  viz.  on  the  22d  of  August  1807,  in  parts  beyond  the 
seas  near  St.  Domingo,  the  ship,  without  any  default  of  the  defendants,  was 
consumed  by  fire  and  wholly  lost.  8thly,  (as  to  the  last  breach,)  That  the  de- 
fendants did  reimburse  to  the  plaintiff  two  calendar  months  allowance  for  the 
additional  men  beyond  50  put  on  board,  &c. ;  and  further,  that  after  making 
the  charier-party,  the  ship  sailed  on  a  voyage  from  London  towards  St.  DO' 
mingo,  being  her  first  intended  voyage  outwards  under  the  charter-party  with 
a  cargo  of  goods  of  the  defendants'  on  board ;  and  that  afterwards,  on  the  22d 
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of  August  1807,  in  parts  beyond  the  teas  near  St  Domingo,  the  ship  waSf 
without  default  of  the  defendants,  burnt  and  wholly  lost,  and  neter  did  return 
from  St.  Domingo  aforesaid. 

The  plaintiff  in  his  replication  demurred  to  the  2d,  3d,  and  4th  pleas,  and 
assigned  for  special  causes  of  de.murrer,  that  the  defendants  in  each  of  those 
pleas  had  attempted  to  put  in  issue  immaterial  facts,  and  had  insisted  on  di- 
vers covenants  of  the  plaintiff  as  conditions  precedent  to  the  performance  of 
their  own  covenant ;  whereas  they  were  separate  and  independent  covenants  : 
and  the  breaches  of  covenants  alleged  against  the  plaintiff  in  these  pleas  were 
no  answer  to  or  justificfiiion  of  the 'breaches  of  covenant  of  which  the  plaintiff 
complains.  To  the  7th  plea  the  plaintiff  replied,  that  the  defendants,  after 
making  the  charter-party,  tnz,  on  the  18th  of  November  1806,  dispatched 
the  ship  with  a  cargo  on  a  voyafre  to  the  island  of-  St,  Domingo  ;  and  that 
the  ship  afterwards,  and  after  the  expiration  of  7  calendar  months  from  the 
said  24th  of  September  180$,  and  before  she  was  so  burnt  and  wholly  lost, 
viz.  on  the  4th  of  May  1807,  arrived  at  St.  Domingo,  and  delivered  her 
cargo,  and  completed  the  said  voyage.  As  to  so  much  of  the  8th  plea 
as  relates  to  the  two  calendar  months  allowance  for  the  additional  men, 
the  plaintiff  took  issue  on  the  reimbursement  of  such  allowance.  And  as 
to  the  residue  of  the  plea  he  replied,  that  before  the  ship  was  consumed  by 
fire,  to  wit,  on  the  20th  of  August  1807,  the  ship  had  arrived  at  St.  Do^ 
mingo  and  completed  the  said  intended  voyage. 

The  defendents  joined  in  demurrer  on  the  2d,  3d,  and  4th  pleas ;  and  de- 
murred generally  to  the  replications  to  the  7th  and  the  latter  part  of  the  8th 
pleas :  on  which  there  was  also  joinder  in  demurrer. 

This  case  waa^  argued  on  a  former  day  in  the  term,  by  Gaselee  for  the 
plaintiff,  and  Marryat  for  the  defendants.  The  Questions  made  upon  the  de- 
murred to  the  2d,  3d,  and  4th  pleas  were,  whether  the  agreement  in  the  charter- 
party  that  the  ship  should  be  made  tight  and  strong,  &c.  were  a  condition  pre- 
cedent to  the  payment  of  any  freight ;  and  whether  the  matters  alleged  in 
those  pleas  were  an  answer  to  the  action  on  the  breach  of  covenant  for  non- 
payment of  the  freight;  or  were  the  ground  of  a  cross  action  against  the  plain- 
tiff for  damages.  The  next  question  arose  upon  the  demurrer  to  the  replication 
to  the  7th  plea,  whether  the  ship  not  having  returned  from  her  voyage  to 
St.  Domingo  back  to  the  river  Tham/es,  and  been  there  discharged,  but  having 
been  burnt  abroad  before  the  end  of  14  calendar  months  from  the  date  of  the 
charter-party,  after  she  had  completed  her  outward  voyage  to  St.  Domingo 
(which  was  completed  after  the  end  of  7  calendar  months ;)  the  owner  were 
entitled  to  any  part  of  the  freight  accruing  after  the  expiration  of  six  calendar 
months;  which  is  what  he  claimed  upon  the  second  breach  of  covenant.  The 
last  question  arose  upon  the  demurrer  to  the  replication  to  the  latter  part  of 
the  8th  plea :  whether  the  ship  havi/ig  been  so  burnt  at  St.  Domingo,  and  not 
discharged  in  the  river  Thames^  or  returned  from  her  first  intended  voyage  ; 
the  plaintiff  were  entitled  to  any  part  of  the  extra  allowance  claimed  by  the 
last  breach  of  covenant  beyond  the  part  payment  made  in  the  first  instance. 
The  substance  of  the  arguments  on  these  points  were  afterwards  fully  stated 
by  the  Court  in  giving  judgment.     And  after  time  taken  to  consider. 

Lord  Ellenborough,  C.  J.  now  delivered  judgment,  (after  stating  the  dec- 
laration as  before  set  forth.) 

The  defendant  craved  oyer  of  the  charter-party,  by  which  it  appeared  that 
the  plaintiff  covenanted  that  the  ship,  at  his  expence,  should  ybr/AuTi/A  be  made 
tight,  staunch,  and  strong,  and  well  and  sufficiently  equipped,  maned,  &c.  for 
a  voyage  or  voyages  of  12  calendar  months,  and  should,  during  the  continu- 
ance of  the  charter-party,  be  kept  tight,  staunch,  &c.  and  well  and  sufficiently- 
equipped,  manned,  &c.  and  it  is  upon  this  covenant,  that  the  defendants  have 
grounded  several  of  their  pleas.  The  first  plea,  upon  which  any  question 
arises,  states,  that  the  ship  was  not  forthwith  after  makii^  the  charter-party 
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made  tight,  staunch,  &c.  and  well  and  sufficiently  equipped  for  a  voyage  or 
voyages  of  12  calendar  months ;  per  quod  she^was  hindered  from  proceeding 
on  a  certain  voyage  from  I/mdon  to  St.  Domingo,  and  detained  an  unreason- 
able length  of  time  ;  during  all  which  time  the  defendants  were  deprived  of 
the  use  of  the  ship,  and  were  put  to  great  expence  in  making  her  tight,  staunch, 
&c.  and  fitting  her  for  her  voyage,  and  divers  goods  of  the  defendants  which 
were  put  on  board  her,  were  wetted  and  damaged.  To  this  plea,  which  is 
pleaded  to  the  whole  of  the  demand,  the  plaintiff  has  demurred,  and  the  ques- 
tion upon  it  is,  Whether  the  defendants  are  entitled  to  insist  that  iheforihvnth 
making  the  ship  tight,  staunch,  Sec.  was  a  condition  precedent.  The  defend- 
ants did  not  repudiate  the  ship,  because  she  was  not  immediately  made  tight, 
staunch,  &c,,  but  took  her  into  their  service  and  employed  her ;  and  after  hav- 
ing navigated  her  for  several  months,  they  say  that,  because  this  was  a  condi- 
tion pr<>cedent,  and  was  not  performed,  they  are  not  liable  to  pay  any  thing. 
They  do  not  pretend  that  the  non-performance  has  damnified  them  to  the  ex- 
tent of  the  payment  they  wish  to  evade  :  and  to  be  sure,  if  this  were  a  condi- 
tion precedent,  the  neglect  of  putting  in  a  single  nail  for  a  single  moment  after 
the  ship  ought  to  have  been  made  tight,  staunch,  Ice.,  would  ^  a  breach  of  the 
condition,  and  a  defence  to  the  whole  of  the  plaintiff 's  demand.  We  are  clear, 
however,  that  the  defendants,  who  took  the  ship  into  their  service,  and  employ- 
ed her  in  an  unimpaired  state,  have  no  right  to  insist  that  the  fqrthtoith  making 
her  tight,  &c.  was  a  condition  precedent.  Whether  a  particular  covenant  is 
to  constitute  a  condition  precedent  depends  upon  ihe  intention  of  the  parties, 
as  it  is  to  be  collected  from  the  instrument  in  which  the  covenant  is  contained, 
as  is  laid  down  in  Porter  v.  Shepherd,  6  Term  Rep.  663,  and  in  Glazehrook  v. 
Woodrow,  8  Term  Rep.  370,  371.  And  it  would  be  an  outrage  to  common 
sense  to  say,  that  it  could  have  been  the  intention  of  these  parties,  that  if  the 
defendants  took  to  this  ship,  as  a  ship  in  their  employ  under  the  charter-party, 
they  should  be  at  liberty  afterwards  to  insist  that  the  making  her  complete  m 
every  particular,  and  that  forthwith,  without  any  delay,  was  a  strict  condition 
precedent  on  the  part  of  the  plaintiff.  The  cases  cited  are  also  decisive  upon 
the  point)  Constable  v.  Cloherie,  Palm.  397,  shews  that  a  covenant  to  sail 
with  the  first  wind  is  not  a  condition  precedent.  Bornman  v.  Tooke,  1  Campb. 
377,  proceeds  upon  the  same  principle.  Boone  v.  Eyre,  1  H.  Blac.  273,  in 
the  notes,  lays  down  a  very  sensible  general  rule,  that  where  mutual  covenants 
go  to  ihe  whole  consideration  on  both  sides,  they  are  mutual  conditions,  the 
one  precedent  to  the  other :  but  where  they  go  only  to  a  part,  and  a  breach 
may  be  paid  for  in  damages ;  there  the  defendant  has  a  remedy  on  the  cove- 
nant, and  shall  not  plead  it  as  a  condition  precedent(l).  Had  the  plaintiff's 
n^lect  here  precluded  the  defendants  from  making  any  use  of  the  vessel,  it 
would  have  gone  to  the  whole  consideration,  and  might  have  been  insisted  up- 
on as  an  entire  bar ;  because  the  consideration  for  the  defendants'  covenant  to 
pay  the  freight  would  then  have  failed  in  toto  ;  but  as  the  defendants  have 
had  some  use  of  the  vessel,  notwithstanding  the  plaintiff's  neglect,  the  plain- 
tiff's covenant  is  to  be  considered  as  going  to  a  part  only  :  the  consideration 
has  not  wholly  failed ;  and  the  covenant  cannot  be  looked  upon  a  having  rais- 
ed a  condition  precedent,  but  merely  gives  the  defendants  a  right,  under  a 
counter  action,  to  such  damages  as  they  can  prove  they  have  sustained  from 
this  neglect.  For  these  reasons,  we  are  of  opinion  that  this  plea  cannot  be 
supported,  and  that  the  demurrer  to  it  must  be  allowed. 

The  next  plea  submitted  to  the  consideration  of  the  Court  is  pleaded  to  the 
first  breach  only.  It  states  that  during  the  12  months  mentioned  in  the  char- 
ter-party divers  goods  were  shipped  on  board  the  vessel,  to  be  carried  from 
London  to  St.  Domingo  ;  that  at  the  time  of  shipping  them  *the  vessel  was 

(1)  Vide  Dtmdion  v.  Gynnt,  12  Eait  881,  889.  Btnnet  v.  Executort  of  Pixley,  7 
Jobot.  249. 
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not  tight,  staunch,  fcc.  and  sufficiently  equipped,  Ac.,  but  on  the  contrary  was 
decayed,  leaky,  ill  fitted,  and  in  an  unsea worthy  state ;  that  in  consequence  there- 
of, it  became  necessary  to  unload  and  repair  the  ship  ;  that  by  means  of  the  prem- 
ises, the  ship  became  unemployed  by  and  unserviceable  to  the  defendants  for  a 
great  part  of  six  calendar  months ;  and  that  the  defendants  have  paid  for  the  hire 
and  service  of  the  ship  for  the  residue  of  the  said  six  calendar  months.  There  is 
another  plea  similar  to  this,  except  that  it  does  not  state  that  the  defendants  paid 
for  all  the  time  the  ship  was  not  unserviceable  to  them,  or  unemployed  :  and  it 
avers  that  the  ship  was  not  in  their  service  or  employ  for  10  calendar  months 
in  the  whole.  To  these  pleas  the  plaintiff  has  also  demurred,  and  the  question 
upon  them  is,  whether  the  defendants  have  shewn  such  a  neglect  in  the  plain- 
tiff, as  will  excuse  them  from  the  payment  of  the  freight  which  the  first 
breach  claims.  These  pleas  are  founded,  not  upon  the  supuhiion  forthwith  to 
make  the  vessel  tight,  staunch,  &c.,  but  upon  the  stipulation  to  keep  it  so  ;  and 
it  is  not  alleged  that  there  was  any  defect  at  the  commencement  of  the  12 
months  for  which  the  vessel  was  hired  :  but  that  at  the  time  of  shipping  the 
goods  during  the  12  months  she  was  not  tight,  &c.  It  is  therefore  perfectly 
consistent  with  the  allegations  in  these  pleas,  that  the  ship  had  been  put  into  a 
perfect  sUite,  and  thoroughly  equipped,  immediately  after  the  execution  of  the 
charter-party :  that  she  was  so  when  the  defendants  took  her  into  their  service : 
but  that  she  became  otherwise,  (which  might  be  from  one  of  the  accidents  to 
which  all  vessels  are  subject,)  whilst  in  the  defendants'  employ.  It  is  indeed 
consistent  with  these  pleas,  that  the  vessel  might  have  performed  a  voyage 
for  the  defendants  before,  this  defect  occurred  :  and  as  it  is  a  general  rule  that 
pleas  are  to  be  taken  most  strongly  against  the  party  pleading  them  ;  inasmuch 
as  it  is  probable  he  would  state  his  case  as  favourably  for  himself  as  the  facts 
would  permit ;  we  should  be  warranted  in  assuming  this  to  be  the  case.  The 
pleas  do  not  state  thatt  here  was  any  delay  in  making  the  repairs,  or  that  it  was 
through  any  default  in  the  plaintiff  that  the  defect  had  occurred.  The  question 
then  is,  whether,  because  the  plaintiff  has  undertaken  to  keep  the  vessel  tight, 
^.,  the  defendants  have  a  right  to  deduct  any  thing  out  of  the  freight  they 
are  lo  pay,  in  respect  of  the  time  which  may  be  taken  up  in  making  good 
such  defects  as  may  occur  during  the  period  for  which  the  vessel  is  hired  f 
And  we  are  of  opinion  they  are  not.  From  the  accidents  to  which  ships  are 
liable,  it  was  in  the  ordinary  course  of  things  to  expect  that  this  ship  might 
want  repairs  in  the  course  of  her  voyage ;  and  when  the  defendants  were 
making  their  bargain,  they  should  have  stipulated  to  <Jeduct  for  the  time 
which  might  be  exhausted  in  making  those  repairs,  if  they  meant  to  make 
that  deduction.  Without  such  a  stipulation,  we  think  the  true  construction  of 
the  charter-party  is,  that  whilst  those  repairs  are  going  on,  the  ship  is  to  be 
considered  as  in  the  defendants*  service,  and  the  defendants  liable  to  continue 
their  payments.  As  these  pleas  therefore  do  not  shew  that  it  was  owing  to 
any  default  in  the  plaintiff,  that  the  defect  in  the  ship  occurred,  or^hat  there 
was  any  delay  in  repairing  it ;  we  are  of  opinion  that  no  deduction  is  to  be 
made  from  the  freight  on  that  account ;  that  these  pleas  therefore  are  bad,  and 
that  the  demurrer  to  them  must  be  allowed. 

The  next  plea,  upon  which  a  question  arises,  is  pleaded  to  the  second 
breach,  (whicn  claims  freight  beyond  the  expiration  of  six  calendar  months,) 
and  this  plea  is,  that  the  vessel  was  not  in  the  service  or  employ  of  the  defend- 
ants until  the  end  of  14  calendar  months,  but  within  that  time  was,  without 
any  default  in  the  defendants,  consumed  by  fire.  To  this  the  plaintiff  has  re« 
plied,  that  the  vessel  sailed  for  St.  Domingo,  delivered  a  cargo  there  after  the 
end  of  seven  calendar  months,  and  was  not  burnt  till  afterwards.  To  this 
replication  there  is  a  demurrer ;  and  the  defendants  contend  that  the  stipula- 
tions in  the  charter-party,  which  fix  the  times  for  paying  the  freight,  make  the 
right  to  the  portions  of  freight  payable  at  those  times  depend  upon  the  then 
safety  of  the  ship :  and  that  the  loss  of  the  vessel  before  any  one  of  those 
VoL-V.  65 
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periods  destroys  the  right,  except  for  such  freight  as  was  previously  payable. 
That  a  loss,  for  instance,  after  the  end  of  six  months,  but  before  the  end  of 
10,  would  have  precluded  the  plaintiff  from  claiming  more  in  the  whole  than 
four  months  freight :  and  that  a  loss  after  10  months,  and  within  14,  would 
have  confined  the  plaintiff  to  six  months  freight.  It  is  to  be  remembered, 
however,  that  the  cnarter-party  stipulates  that  the  defendants  should  pay  a 
given  freighter  calehdar  month;  and  the  tiroes  fixed  for  its  actual  payment 
can  only  be  considered  as  postponing,  for  the  defendants'  convenience,  the 
actual  payment  of  a  sum  then  due  to  a  future  period ;  not  as  creating  a  con- 
tingency whether  it  should  ever  be  paid  at  all.  Each  month's  freight  there- 
fore was  earned  ;  and  it  was  nothing  but  the  actual  payment  that  was  post- 
poned. We  are  therefore  of  opinibn  that  this  plea  is  also  bad,  and  that  the 
demurrer  to  the  plaintiff's  replication  must  be  over-ruled. 

The  last  question  firises  upon  the  last  breach,  which  is  for  the  allowance  of 
the  extra  men  ;  of  that  allowance  two  months  was  to  be  added  to  the  first  pay* 
ment  for  freight,  and  the  residue  was  not  to  be  paid- till  the  ship's  discharge  or 
return  from  her  first  intended  voyage,  and  in  like  manner  for  any  other  foreign 
voyage  or  voyages. .  The  defendant's  plea  to  this  breach  is,  as  to  the  first  two 
months  allowance,  payment ;  and  as  to  the  residue,  that  the  ship  sailed  upon 
a  voyage  to  St.  Domingo,  and  was  burnt  and  lost  before  her  return.  The 
plaintiff  has  taken  issue  upon  the  payment ;  and  as  to  the  residue  has  replied, 
.that  the  ship  arrived  at  St.  Domingo,  and  completed  that  voyage.  To  this 
there  is  a  demurrer  :  and  the  defendants  insist,  that  as  the  ship  neter  was  dis- 
charged and  ntter  returned,  nothing  beyond  the  first  two  months  allowance 
became  payable.  But  we  are  of  opinion,  that  the  destruction  and  loss  of  the 
vessel  was,  within  the  true  intent  and  meaning  of  this  charter-party,  a  dis- 
charge of  the  vessel  from  the  further  prosecution  of  the  adventure  and  em- 
ployment in  which  she  was  engaged  :  and  that  upon  that  event,  the  residue  of 
extra  allowance  became  payable,  as  if  the  discharge  had  taken  place  by  the 
act  of  the  defendants  themselves  :  and  that  the  defendants  must  be  understood 
to  have  discharged  the  vessel  when  they  could  by  no  possibility  any  loiiger 
employ  her.  We  are  therefore  of  opinion  in  favour  of  the  plaintiff  upon  each 
of  the  several  points  raised  by  these  pleedings(l). 

Judgment  for  the  Plaintiff. 


The  King  t\  Rogers. 

10  Eait,.  566,    Feb.  9,  1809. 

The  Stat  42  G.  8,  forbids  com  making  into  malt,  to  be  wetted  while  it  if  a-floor  before  12 
days  from  the  time  wben  it  is  emptied  oat  of  the  eistern.  The  stat.  46  G.  8.  a.  1,  repeals 
that  provision  generally,  and  enacts,  (s.  8.)  that  the  com  to  that  atate  aball  not  be  wetted 
till  9  days,  &c.  after  the  1st  of  wfliignst  1806.  Then  s.  14,  enacts,  that  this  act  shall  com- 
mence :ind  take  effect,  as  to  all  matters  whereof  no  special  commencement  is  thereby  pro- 
vided, from  the  let  of  Avg^%t  1806,  and  shall  contmoe  in  force  till  the  26th  of  March 
1807.  Held  that  incorporating  the  14th  with  the  1st  section,  this  law  only  operated  as  a 
repeal  of  the  former  one  dnrinff  the  time  limited  in  the  14th  section,  after  which  the  fint 
resomed  its  o]ieration  dnrinf;  the  interval  between  the  26tb  of  March  1807,  and  a  aabse- 
qaent  act  reviving  and  contwuing  the  46  Gea  8. 

THIS  was  a  conviction  upon  the  stat.  42  Geo.  3.  c.  38.  s.  30,  in  the  penal- 
ty of  200Z.  (mitigated  to  lOOZ.)  against  a  malster  at  Plymouth,  for  having  on 
the  27th  of  April  1S07,  wetted  corn,  then  and  there  making  into  malt,  in  a 
certain  stage  of  operation,  while  the  com  was  a-floor,  after  it  had  been  emp- 
tied out  of  the  cistern  used  for  steeping  it,  before  the  full  end  and  expiration 
of  12  days  from  the  time  when  the  corn  had  been  so  emptied  out  of  the  cis- 
tern ;  contrary  to  the  form  of  the  statute,  &c.     Nothing  turned  on  the  par- 

(1)  Vide  Ritchie  v.  Atkinson,  ante  296. 
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ticular  form  of  the  conviction ;  but  it  appeared  from  the  evidence  set  out  that 
the  offence  must  have  been  committed  between  the  20th  and  the  27ih  of 
April  1807.  And  the  only  question  was,  Whether  at  that  period  the  act  of 
the  42  Geo.  3.  c.  38.  s.  30,  was  in  force  ?  As  to  which  the  case  stood  thas^: 

By  that  statute  no  malster  shall  wet  any  corn  making  into  malt  in  any 
stage  of  operation  after  the  same  has  been  emptied  out  of  the  cistern  used  for 
steeping  such  corn  until  the  expiration  of  12  days,  on  pain  of  forfeiting  200/. 
By  St.  46  Geo.  3.  c.  139.  s.  1.,  after  reciting  the  expediency  of  repealing 
some  of  the  provisions  of  the  42  Geo.  3.,  it  is  enacted,  that  from  and  after 
the  Ist  of  Augmt  1806,  so  much  of  the  recited  act  as  describes  the  offence 
above*mentioned  in  the  terms  of  it  shall  be  repealed,  except  in  cases  where 
any  fine  shall  have  been  then  incurred.  And  by  s.  3.,  from  and  after  the  1st 
of  August  1806,  no  malster  shall  wet  any  corn  making  into  malt,  in  any  stage 
of  operation,  after  the  same  shall  have  been  emptied  out  of  the  cistlSrn,  &c. 
until  the  expiration  of  216  hours  (or  9  days),  on  pain  of  forfeiting  2002.  By 
8.  12  and  13,  the  general  remedies  for  recovering  penalties,  ^.  given  by 
former  acts  are  reserved.  And  s.  14,  enacts  "  That  this  act  shall  commence 
and  take  effect  as  to  all  such  matters  and  things  therein  contained,  in  respect 
whereof  no  special  commencement  is  hereby  directed  and  prdvided,  from  and 
immediately  after  the  1st  of  August  1806,  and  shall  remain  and  continue  in 
force  until  the  25th  of  March  1807."  The  last  mentioned  act  was  suffered 
to  expire  on  the  safd  25th  of  March  1907,  and  was  revived  by  the  stat.  47 
Geo.  3.  St.  2.  c.  37,  from  the  passing  of  the  act  on  the  8th  of  August  1807, 
and  continued  until  the  25th  of  March  180S ;  when,  having  again  expired,  it 
was  on  the  14th  of  April  1808,  by  the  act  of  the  48  Geo.  3.  c.  36,  further 
coTUinued  till  the  24th  of  June  1809.  And  it  was  in  the  interval  between 
the  25th  of  March  1807,  when  the  temporary  repealing  act  of  the  46  Geo. 
3.  c.  139,  expired,  and  the  8th  of  August  1807,  when  it  was  revived,  viz.  on 
the  27tb  of  April  1807,  that  the  offence  in  question  against  the  repealed  pro- 
vision of  the  St.  42  Geo.  3,  was  committed.  And  the  information  on  which 
the  defendant  was  convicted  was  exhibited  on  the  16th  of  July  1807,  and  the 
conviction  itself  took  place  on  the  11th  of  Janstary  1808,  after  the  46th  of 
the  king  had  been  revived. 

Harris  moved  to  quash  the  conviction,  which  had  been  returned  into  this 
court  by  certiorari,  on'  the  ground  that  the  stat.  46  Geo.  3,  having  repealed 
the  provision  of  the  stat.  42  Geo.  3,  which  constituted  the  offence  of  which 
the  defendant  had  been  convicted,  and  having  substituted  another  provision  in 
its  place :  though  this  latter  were  only  temporary ;  the  prior  provision  did  not 
revive  upon  the  expiration  gf  the  temporary  one  :  for  which  he  cited  Warren 
V.  WindUy  3  East,  205.  And  if  not,  it  was  admitted  that  it  would  not  be  re- 
vived during  this  period  by  a  subsequent  corUinuing  law,  which  had  passed 
upon  the  supposition  that  the  first  was  then  an  existing  law.  The  rule  was 
laid  down  in  Warren  v.  Windle,  that  the  prior  law  would  not  revive  after 
the  repealing  temporary  statute  was  spent,  unless  the  intention  of  the  legisla- 
ture to  that  effect  were  expressed;  which,  he  said,  did  not  appear  in  this  case. 
[He  was  not,  however,  at  first  aware  of  the  14th  section  of  the  46  Geo.  3, 
which  is  not  in  the  common  printed  edition  of  the  statutes.  But  he  after- 
wards argued]  That  the  operation  of  the  14th  clause  was  merely  confined  to 
the  substituted  provision  in  the  3d  clause ;  and  that  if  the  first  clause  did  not 
operate  as  a  perpetual  repeal  it  would  be  nugatory;  for  the  third  clause,  be- 
ing affirmative,  6  Bac.  Abr.  372,  statute  D„  was,  while  it  was  in  force,  a  tem- 
porary virtual  repeal  of  the  former  statute.  And  the  argument  e  contra  must 
assume  that  the  suspension  and  the  repeal  of  an  act  are  the  same  thing. 

Dampier,  contra,  relied  upon  the  14th  sect  of  the  temporary  repealing  stat- 
ute of  the  46  Geo.  3.,  as  evincing  the  intention  of  the  legislature  not  to  repeal 
the  42d  of  the  king  absolutely,  but  only  from  the  1st  of  August  1806  to  the 
25th  of  March  1807 ;  which,  he  said,  made  an  end  of  the  question.    He  sai* 
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that  he  did  not  differ  from  the  principle  laid  dowo  by  the  defendant's  coansel, 
hue  only  on  the  application  of  it  to  this  ca  e.  The  object  of  the  temporary 
repeal  was  to  give  time  for  making  the  experiment  as  to  the  alteratibn  of  the 
period  in  respect  of  wetting  the  malt ;  and  could  not  have  been  meant  to  abo 
lish  every  check  upon  fraud  against  this  branch  of  the  revenue.  It  was  a 
clear  rule,' that  by  the  repeal  of  a  repealing  statute  the  original  statute  is  re- 
vived :  6  Bac.  Abr.  872,  Statute  D. :  and  it  must  be  the  same  thing  if  the  re- 
pealing law  itself  provide  that  the  repeal  shall  be  only  temporary.  And  he 
cited  the  case  staled  in  Sir  T.  Ray.  397,  as  strongly  to  the  purpose.  In  1661, 
the  assembly  of  Jamaica  made  a  law  for  raising  a  revenue  by  a  tax  on  strong 
liquors,  which  was  indefinite  and  perpetual :  afterwards  they  passed  another 
law  granting  the  like  revenue,  but  to  continue  for  two  years.  The  question 
was,  whether  this  latter  was  a  virtual  repeal  of  the'former  law?  And  it  was 
held  by  Lord  G.  J.  North  and  several  of  the  Judges  assembled,  upon  debate, 
that  it  did  not  repeal  the  perpetual  law,  but  only  suspended  its  power,  during 
those  two  years;  and  when  those  two  years  expired,  it  was  as  if  no  such  act 
had  been  made. 

Harrist  in  reply,  relied  on  the  subsequent  acts  reviving  and  continuing  the 
St.  46  G.  3,  to  shew  that  the  legislature  did  not  mean  to  permit  the  original 
statute  to  revive  after  the  25th  of  March  1807 :  but  it  was  evident  that  the 
act  of  the  46  6.  3,  was  twice  sufiered  to  expire  for  a  short  period  by  an  over- 
sight. And  he  argued  that  the  inference  of  such  intent  was  allowable  to  be 
drawn  from  those  subsequent  statutes,  which  had  passed  before  the  conviction 
in  question.  That  tbe  case  in  Sir  T.  Ray.  wa^  very  distinguishable  from  the 
present ;  for  there  the  second  law  was  merely  nugatory;  as  making  the  same 
provision,  though  for  a  less  time  than  the  former  one,  which  it  did  not  afiect 
to  repeal ;  but  here  the  second  statute  declared  the  repeal  of  the  first  in  gen- 
eral terms,  and  substituted  something  else  in  the  place  of  it,  which  at  first  was 
meant  to  be  only  temporary. 

Lord  Ellenborouoh,  C.  J.  It  is  a  question  of  construction  on  every  ace 
professing  to  repeal  or  interfere  with  the  provision  of  a  former  law,  whether  it 
operate  as  a  total  or  a  partial  and  temporary  repeal.  Here  the  question  is, 
whether  the  provision  of  the  stat.  42  Geo.  3.,  wbich  was  originally  perpet- 
ual, be  entirely  repealed  by  the  46ih  of  the  king,  or  only  repealed  for  a  limit- 
ed time  :  if  the  latter,  then  the  conviction,  being  after  the  expiration  of  the 
repealing  law,  which  ^as  only  to  continue  in  force  till  the  25th  of  March 
1807,  was  proper.  The  last  recites,  indeed,  that  certain  provisions  of  the  for- 
mer one  should  be  repealed  ;  but  this  word  is  not  to  be  taken  in  an  absolute, 
if  it  appear  upon  the  whole  act  to  be  used  in  a  limited  sense.  And  it  does 
so  appear  by  the  14th  section,  which  specifies  that  the  act  shall  commence  on 
the  1st  of  Augtist  1806,  and  shall  continue  in  force  until  the  25th  of  March 
1807.  Then  bringing  forward  that  clause  and  incorporating  it  with  the  first, 
it  is  the  same  as  if  the  act  of  the  46  Geo.  3.  bad  said  in  terms,  that  the  pro- 
vision in  the  42d  of  the  king  should  be  repealed  from  the  1st  of  August  1806 
until  the  25th  of  March  1807  ;  which  in  efiect  is  to  suspend  its  opeiation  only 
for  a  limited  time.  So  understanding  the  legislature  to  speak  upon  this  oc- 
casion, it  is  unnecessary  to  consider  the  interpretation  which  has  been  put  on 
other  repealing  or  suspending  laws,  under  dififerent  circumstances :  but  the 
case  of  the  Jamaica  laws  is  no  authority  to  impeach  this  interpretation  ;  as 
the  second  act  of  assembly  imposing  a  certain  duty  for  two  years  which  had 
before  been  imposed  permanently,  seems  to  have  been  purely  nugatory.  Then 
with  respect  to  the  subsequent  acts  which  passed  after  the  46  Geo.  3.,  and 
which  have  been  relied  on,  I  cannot  infer  from  them  what  the  intention  of  the 
legislature  was  in  the  46  Geo.  3.,  unless  they  had  spoken  such  intent  clearly ; 
which  they  have  not  done. 

Geosb,  J.  The  question  turns  on  the  true  construction  of  the  46  Geo.  3, 
as  to  the  intent  of  the  legislature  to  repeal  wholly,  or  only  for  a  limited  time. 
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the  provisioa  ia  the  42  Geo.  3.  The  46  Geo.  3.  was  evidently  a  mere  proba- 
tionary act  suspending  the  provision  of  another  act  for  a  limited  time,  in  or- 
der to  see  what  effect  the  new  regulation  would  have  in  suppressjing  frauds 
against  ihe  malt  revenue.  For  this  purpose,  though  it  uses  at  first  general 
words  of  repeal,  it  specides  precisely  the  times  when  the  new  act  shall  com- 
mence its  operation,  and  how  long  it  shall  continue  in  force.  This  therefore 
is  a  very  plain  and  clear  declaration  of  the  intention  of  the  legislature,  that  it 
did  not  mean  wholly  to  repeal,  but  only  to  suspend  the  operation  of  the  for- 
mer law  for  the  time  limited :  and  the  words  of  the  subsequent  acts  must  speak 
a  contrary  intent  asplainly  and  clearly  before  we  could  give  it  effect. 

Lb  Bl&nc,  J.  The  question  arises  wholly  on  the  construction  of  the  46 
Geo.  3.,  whether  it  is  to  operate  as  a  total  repeal  of  the  42  Geo.  3,  so  as  that 
the  former  provision  could  not  be  brought  into  force  again  bat  by  a  distinct 
re-enactmept ;  or  only  for  the  time  limited  in  the  14th  section.  Now,  taking 
the  different  clauses  of  the  46th  Geo.  3.  together,  it  appears  to  have  been 
merely  an  experimental  act  superseding  the  former  provision  during  the  time 
limited  by  the  14th  section  :  and  if  that  were  the  meaning  of  the  legislature 
to  be  collected  from  the  whole  act,  there  is  an  end  of  the  argument.  Then 
as  to  the  subsequent  acts,  we  must  consider  it  the  same  as  if  the  question  had 
come  to  be  decided  between  the  25th  of  March  1807  and  the  8th  of  August 
in  that  year,  when  the  first  subsequent  act  was  passed,  within  which  period 
the  information  was  laid  before  the  magistrate,  on  which  he  was  to  decide, 
and  on  which  the  conviction  was  afterwards  founded.  The  magistrate  could 
only  have  collected  the  intention  of  the  legislature  from  the  two  acts  of  the  42 
and  46  Geo.  3. 

Bayl^y,  J.  The  true  construction  of  the  stat.  46  Geo.  3,  taken  altogether, 
is,  that  the  first  clause  shall  operate  only  as  a  suspending  clause  upon  the  42d 
of  the  king  ;  for  the  14th  clause  says  that  "  this  act  shall  commence  and  take 
effect"  only  from  the  1st  of  August  1806  until  the  25lh  of  March  1807.  Then 
if  this  act  mean  the  whole  of  the  act,  there  is  an  end  of  the  question.  And 
I  consider  it  as  relating  to  the  whole  act ;  and  after  the  time  limited  by  the  act 
for  it  to  take  effect,  I  consider  the  question  the  same,  as  if  that  act  were  no 
longer  to  be  found  in  the  statute  book. 

Conviction  affirmed. 


The  King  v.  The  Inhabitants  of  Standon  Massey(a). 

10  East,  676.      Feb.  II,  1809. 

A  ttatote  fair  being  held  yearly  on  the  day  after  old  MiehtBlmat,  except  when  old  Mieh^ 
almas  falls  on  a  Saturdaf;  and  then  the  fair  being  held  on  ihe  Monday;  held  that  a  hirw 
inf  from  aocb  Monday  till  old  MieKmimas  day  following  is  not  m  yeafily  hiring  under 
which  a  settlement  can  be  obtained. 

ALICE  KNIGHT  was  removed  by  an  order  of  justices  from  High  Ongar 
to  Standon  Massey,  in  Essex,  The  Sessions,  on  appeal  confirmed  the  order» 
subject  to  the  opinion  of  tl)is  Court  on  the  following  case. 

Ongar  statute  fair  is  held  yearly  on  the  day  after  old  Michaelmas,  except 
when  old  Michaelmas  day  falls  upon  a  Saturday,  and  then  on  the  following- 
Monday.  At  Ongar  fair  1806,  held  on  a  Monday,  which  was  two  days  after 
old  Michaelmas  day  in  that  year,  the  pauper  was  hired  to  serve  W.  C,  of 
Standon  Massey  from  the  fair  day  tiU  the  old  Michaelmas  day  following,  zx 
the  yearly  wages  of  4/.  lOj,     She  entered  on  her  service  upon  the  Thursday, 

(a)  I  was  not  present  when  this  case  was  decided,  hot  was  fuvonred  with  this  report  of  it 
from  Mr.  Booanquet, 
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and  continued  therein  till  the  evening  of  the  following  old  Michadmas  day, 
when  she  received  her  full  wages.  The  Sessions  found,  that  the  service  from 
the  time  of  the  hiring  to  the  Thursday  was  dispensed  with  by  the  roaster. 

Bosanquet  and  Walford^  in  support  of  the  order  of  Sessions,  contended 
that  although  the  pauper  was  in  fact  only  hired  for  364  days,  this  was  a  good 
hiring  for  a  year  within  the  statute.  They  relied  on  The  King  v.  Newstedj 
Burr.  S.  C.  669,  in  which  a  hiring  from  Whitsunday  to  Whitsunday  was  held 
sufficient,  although  the  period  did  not  comprehend  365  days :  and  argued  that 
if  a  hiring  from  a  moveable  feast  in  one  year  to  the  same  moveable  feast  in 
the  next  year  were  good,  a  hiring  from  an  annual  fair  to  fair,^  as  in  this  case* 
was  equally  good.  The  period  in  the  latter  case  could  never  he  less  than  364 
days ;  but  from  WhitsuTuUty  to  Whitsunday  might  be  less  than  a  year  by 
several  weeks. 

Poaley  and  Knox^  contra,  were  stopped  by  the  court. 

Lord  Ellenboeough,  G.  J.  There  is  a  clear  distinction  between  this  case 
and  tbtit  relied  upon.  There  the  hiring  was  from  a  moveable  feast  to  the  same 
moveable  feast  in  the  following  year :  here  it  is  from  two  days  after  old 
Michadmas  day  to  the  old  Michadmas  day  following.  The  argument  that 
this  is  a  good  hiring,  because  it  is  a  hiring  from  fair  day  to  fair  day,  is  unsup- 
poited  by  the  facts  found  by  the  Sessions;  the  hiring  was  neither  from  old 
mxchadmas  day  to  old  Midiadmas  day,  nor  from  fair  day  to  fair  day.  The 
cases  upon  this  subject  have  gone  far  enough  ;  and  it  is  necessary  to  look  back 
to  the  statute,  which  requires  a  hiring  for  a  year.  If  we  allow  these  construe* 
tive  hirings  to  go  on,  we  shall  soon  have  it  contended  that  a  servant  acquires 
a  settlement  who  is  hired  by  the  keeper  of  a  boarding-school  from  the  break- 
ing up  at  Christmas  to  the  breaking  up  at  Christmas^  although  less  than  a 
year  should  in  fact  be  comprised  in  the  period. 

The  other  Judges  concurring, 

Order  of  Sessions  quashed. 


Winter  v.  Miles,  Knt.  and  Another,  late  SheriJBT  of  Mid- 
dlesex. 

ID  Eait,  678.    Feb.  IS,  1809. 

Kennngion  palnce  being  kept  in  a  constant  atate  of  preparation  to  receive  the  king,  with 
his  omcefB,  servants  and  guards  residing  and  doinc  daty  there  at  all  times,  and  some  of  the 
royal  family  having  apartments  there,  is  privileged  as  a  royal  palace  against  the  intrnsion 
of  the  sheriff  for  the  porpoae  of  execating  process  against  the  goods  of  a  person  having  the 
nse  of  certain  apartments  therein. 

THIS  was  an  action  against  the  sheriff  for  a  false  return  of  nulla  bona  to 
a  writ  q{  fieri  facias  issued  at  the  plaintiff's  suit  against  the  goods  of  his  Roy- 
al Highness  the  Duke  of  Sussex,  residing  at  the  time  in  Kensington  palace : 
and  the  only  question  was,  whether  Kensington  palace  were  under  the 
circumstances  entitled  to  the  privilege  and  protection  of  a  royal  palace, 
so  as  to  justify  the  sheriff  in  refusing  to  execute  civil  process  there  ?  The 
particular  circumstances  given  in  evidence  were  afterwards  stated  by  Lord 
Ellenboroughj  C.  J.  in  giving  the  judgment  of  the  Court ;  and  the  whole 
case  was  left  by  him  to  the  jury  at  the  uriai  to  say,  whether  Kensington 
were  bona  fide  a  royal  palace ;  and  they  found  in  the  affirmative.  Upon 
which  the  Court  was  moved  in  last  Trinity  term,  to  set  aside  the  verdict,  and 
grant  a  new  trial,  on  the  ground  of  its  being  a  verdict  against  law  and  evi- 
dence. And  a  rule  nisi  having  been  granted  for  the  more  solemn  considera- 
tion of  the  matter :  cause  was  shown  iq  last  Michadmas  term,  by  The  Attor- 
ney-General, Garrow,  and  Comyn;  and  the  rule  was  supported  by  Williams^ 
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Serjt.  Marryat,  and  BamewaU.  The  principal  authority  referred  to  was  EU 
derton's  case,  reported  in  2  Ld.  Rayro.  978.  and  also  in  3  Salk.  91.  SS4.  and 
6  Mod.  73.  and  Holt,  590.  And  there  were  also  cited  2  Inst.  548.  3  Inst. 
140—1.  4  Inst  133.  Stat  4  H.  7.  c.  3.  33  H.  8.  c.  12.  1  Hawk.  P.  C.  ch.  21. 
and  Bex  y.  Stubbs,  3  Term  Rep.  735.  The  Court  after  the  argument  directed 
the  case  to  stsnd  over  for  consideration  :  and  now 

Lprd  Ellenbohough,  G.  J.  delivered  judgment. 

This  was  an  action  against  the  late  sheriff  of  Middlesex  for  a  false  return  of 
nuUa  bona  to  a  writ  g^  fieri  facias,  delivered  to  him  by  the  plaintiff  for  execu- 
tion against  th^  goods  of  his  Royal  Highness  the  Duke  of  Sussex,  The  de« 
fencQ  made  by  ibe  sheriff  was,  that  the  Duke  of  Sussex  had  no  goods  in  his 
bailiwick,  except  certain  articles  belonging  to  his  R.  H.  within  Kensington 
palace,  where  the  execution  could  not,  as  the  sheriff  contended,  be  lawfully 
executed.  And  the  question  was,  Whether  Kemington  palace,  as  it  is  calledf, 
was,  under  all  the  circumstances  of  its  present  occupation,  entitled  to  the  ex« 
emptions  and  privileges  which  are  allowed  to  belong  to  a  place  in  which  the 
kingf  resides  I  It  will  be  recollected,  that  his  kite  majesty  King  George  the  Sec- 
ond constantly  resided  there,  as  several  of  his  predecessors  had  done  before  : 
that  he  died  there :  that  his  present  majesty,  upon  bis  accession,  held  hi|  first 
council,  and  performed  his  first  acta  of  state  and  government;  as  king,  tli«re. 
It  clearly,  therefore,  at  that  period  was'a  royal  palace  of  his  present  majesty, 
entitled  to  every  exemption  which  can  be  claimed  in  respect  of  any  palace  be* 
longing  to  his  majesty.  Being  then  such  palace,  the  question  is.  When 
did  it  cease  to  bo  so,  and  become  entitled  to  its  former  privileges  ?  Elderton^s 
case,  in  2  Ld.  Raym.  981.  is  the  only  reported  case  to  be  found,  which  bears  any 
resemblance  to  the  present.  The  questions  which  occur  in  this  case  were  in  some 
degree  handled  and  discussed,  but  not  decided  in  that  case.  Three  Justices, 
Powellt  PowySi  and  Got^,.are  there  stated  to  have  agreed,  *Mhat  the  privi« 
**  lege  of  the  palace  (WhiiehtUl)  remained,  though  the  queen  (the  case  occur- 
"  red  in  the  2d  of  Queen  Anne)  were  not  resident."  Holt,  G.  J.,  in  Lord 
**  Raymond^s  report  of  the  case,  says  "  If  the  Court  be  kept  there,  though  the 
"  queen's  person  be  not  present,  it  n  a  residence  :  but  when  the  queen,  and 
"  the  whole  court,  and  all  the  ofiicers,  are  removed  has  it  then  the  privilege  of 
"  a  palace  ?*'  And  in  another  report  of  the  same  ease,  in  3  Salk.  284.,  Lord 
HoU  is  stated  to  have  held,  that  where  there  was  a  total  absence,  as  in  the 
principal  case,  **  where  the  queen  was  neither  present  in  person,  nor  by  her 
*'  domesticsy  or  any  of  her  famUy,  the  place  was  not  privileged."  And  indeed 
if  his  majesty  were,  in  the  case  now  before  as,  neither  actuaUy  nor  virtually 
present  at  Kensington  ;  neither  in  his  royal  person,  nor  by  his  officers,  domes^ 
tics,  or  any  of  his  family,  according  to  Lord  HolVs  language,  it  would  be  diffi- 
cult to  say,  that  such  a  place  was  entitled  to  the  privileges  of  a  royal  palace  ; 
and  much  more  so,  if  the  palace  were  so  occupied  b^  others  as  that  his  maj- 
esty could  not  immediately  return  and  reside  there  m  his  own  person,  if  he 
were  pleased  to  do  so.  But  it  appears  by  the  evidence  of  Mrs.  Steele,  who> 
lived  at  Kensington  palace  as  a  servant  to  the  Duke  of  Sussex,  that  "  there 
*'  were  state  apartments  there,  and  a  throne,  &c. :  that  those  apartments  were 
*'  used  by  nobody  else ;  that  they  were  reserved  for  his  majesty,  and  some  for 
'^  his  officers ;  that  the  apartments  occupied  by  the  Duke  of  Sussex  were  the 
*'  apartments  of  the  lord  chamberlain  ;  and  that  his  royal  highness,  (who  as  a 
"member  of  his  majesty's  family  came  directly  within  the  terms  of  Lord 
*'  Holfs  proposition,  in  the  report  in  Salkeld)  used  the  furniture  which  was 
*.*  furnished  for  the  lord  chamberlain  :  that  there  are  servants,  housekeeeper, 
"  &c.  of  his  majesty  regularly  there ;  and  a  guard  in  front  of  the  palace ; 
"  that  the  palace  was  kept  up  fit  for  his  majesty's  reception,  if  he  should  choose 
"  to  visit  it ;  that  there  was  a  deputy  housekeeper,  Mrs.  Fisher,  under  Mrs. 
"  Strode,  the  principal  housekeeper ;  that  divine  service  was  performed  in  the 
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**  chapel  there  every  Sunday.^^  -  Another  witness  proved  his  having  seen  his 
majesty^  servants  giving  directions' there.  It  was  not  questioned  hut  that  the 
gardners  employed  there  were  paid  hy  his  majesty,  and  that  the  produce  of 
the  gardens  were  applied  to  his  majesty's  use.  it  was  indeed  proved,  that 
some  families  resided  in  parts  of  the  palace ;  but  from  tl^e  evidence  before 
stated,  the  palace  was,  notwithstanding  this,  '*  kept  fit  for  his  majesty's  recep- 
"  tion  at  any  time  when  he  should  choose  to  come  there."  Under  these  cir- 
cumstances It  cannot  fairly  be  said,  that  his  majesty  was  not  there  present, 
within  the  terms  used  by  Lord  Htdt,  by  his  "  domestics,  or  any  of  his  family  .*" 
nor  that  the  palace  was  so  occupied  as  to  preclude  the  possibility  of  his  maj- 
esty*8  immediate  personal  return  there  at  any  time.  The  question  of  the  dis- 
continuance of  any  place  as  a  palace  of  residence,  which  had  at  any  time  been 
so  ussd,  by  the  sovereign  upon  the  throne,  might  involve  in  its  discussion 
many  extremely  delicate  circumstances.  It  would  not  be  a  very  seemly  ;nat- 
ter  of  inquiry,  whether  his  majesty  had  by  any  and  by  what  manifestations 
of  his  royal  will  indicated  a  purpose  of  not  returning  to  any  particular  palace. 
So  long,  however,  as  the  emblems  and  ensigns  of  his  kingly  dignity  are  pre- 
served in  such  palace,  and  the  apartments  exclusively  appropriated  4o  his  use, 
are  by  his  immediate  servants  kept  ready  and  in  a  fit  condition  to. receive  him 
at  any  time  ;  whilst  others  are  kept  in  like  manner  for  the  use  of  h\^  officers ; 
and  some  are  immediately  occupied  bjr  his  majesty's  sons ;  and  no  such  use 
made  of  the  rest  of  the  palace  as  to  preclude  or  materially  interrupt  bis  majes- 
ty's return  to  it  whenever  he  might  choose  so  to  do :  his  majesty,  we  think, 
may  be  considered  as  virtually  residing  there,  within  the  more  restrained  lan- 

fuage  of  Lord  Holt,  as  well  as  within  the  larger  doctrine  of  the  three  other 
udges  who  sat  with  him,  when  the  only  other  case  in  any  degree  resembling 
the  present  came  under  judicial  consideration.  On  these  grounds  we  think 
the  finding  of  the  jury  was  warrant  under  the  focts  of  this  case :  and  that  a 
palace  thus  in  all  respects  circumstanced,  may  be  considered  as  a  place  ex- 
empt and  privileged  from  the  execution  and  service  of  the  ordinary  process  of 
the  law,  and  the  defendant  of  course  excused  in  not  having  levied,  within  its 
precincts,  the  execution  in  question.  Had  it  indeed  distinctly  appeared  in  ev- 
idence, that  the  immediate  personal  residence  of  his  majesty  was,  by  means  of 
any  occupation  of  the  palace  incompatible  therewith,  rendered  impracticable, 
we  might  have  formed  a  very  dififereot  conclusion  on  the  subject  before  us. 
And  whenever  a  case  so  circumstanced  shall  occur,  the. Court  will  not  feel 
itself  bound  by  any  thing  now  laid  down  from  directing  a  jury,  that  the  ex- 
emption in  question  ought  in  such  a  case  to  be  disallowed. 

Rule  discharged. 
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Doe,  on  the  Demise  of  Sir   William   Milner,    Bart.    t;. 

Bright  wen. 

10  East,  688.    Feb.  18,  1809. 

A  copyhold  bBvinp  deteeaded  to  a  wife  as  heir  at  law,  who  died  before  adraittance,  haTtog 
first  boroe  a  child  to  her  hosbaod,  which  died  an  infant,  the  husband  was  held  entitled  to 
bold  for  his  life,  in  the  nature  of  a  tenant  bj  the  curtesy  of  England  accordinc  to  the  custom  of 
the  manor;  though  the  only  evidence  of  such  custom  on  the  Roll*  was  three  instances  oS  hus- 
bands admitted  aa  tenants  by  the  curtesy,  according  to  the  custom,  whose  respective  whres 
bad  been  admitted  during  imeir  lives;  toe  title  of  a  wife  claiming  as  heir  by  descent  being 
complete  without  admittance  by  the  ceoeral  law  of  copyhold,  and  the  title  of  a  tenant  bj 
the  curtesy  being  also  by  operation  oT  law. 
And  bavins  such  good  title  to  the  possession  as  tenant  by  the  curtesy,  6is  possession  of  tho 
copyhold  after  bis  wife's  death  will  be  referred  to  that,  and  not  to  any  adverse  title;  though 
he  wece  admitted  after  his  wife's  death  to  hold  to  him  fut$HQnl  to  thM  teUlenuntt  bj 
wbi^  the  estate  of  the  wife  was  limited  to  the  survivor  in  fee;  so  as  to  let  in  the  title 
of  the  heir  at  law  of  the  wife  in  ejectment  brought  within  20  years  after  the  husband's 
death. 
And  though  l-Sd  of  the  eopvhold  had  been  settled  many  years  before  upon  a  third  person  Ibr 
life;  but  no  surrender  having  been  made  to  the  tmstees  under  the  seUlement,  the  legal  m- 
tote  had  remained  in  the  beirs  of  the  tenant  last  seised  and  admitted;  and  the  steward  of  the 
manor,  appointed  by  the  heir  at  law  and  her  husband,  had  in  his  accounts  after  the  wife's 
death  (which  was  evidence  of  his  havioc  done  the  same  in  her  lifetime,)  for  above  20  years 
back,  debited  himself  with  the  receipt  of  2-8ds  of  the  rent  for  the  husband  on  account  of 
his  wifb,  and  the  remaining  l-Sd  for  sncb  other  peiison  claiming  under  the  settlement;  yet 
•neb  payment  to  the  latter  must  be  taken  to  hoTe  been  made  by  the  consent  of  the  person 
entitM  at  law  to  |he  whole;  so  aa  to  do  away  the  notion  of  an  adverse  possession  by  the 
husband  of  that  l-8d,  distinct  from  his  possession  of  the  other  2-Sds  as  tenant  by  the  cur- 
tesy after  bin  wife*s  death;  in  answer  to  a  claim  by  the  heir  at  law  of  the  wife  aeainst  the 
devisee  of  the  husband  who  set  up  an  adverse  pooseasion  for  above  20  yean  after  the  wife's 
death. 
Nor  will  aftj  release  from  the  heir  at  law  living  at  the  time  of  such  curtesy  estate  be  presum- 
ed d^ring  that  period;  nor  after  his  death  from  the  present  heir  at  law,  who  might  be  called 
upon  in  equity  to  discover  it,  if  given ;  though  such  release,  if  proved  or  presumed,  would 
bar  the  copyliotder's  claim. 

THIS  ejectveot  was  brought  by  the  lessor  of  the  plaintiff,  claiming  as  heir 
at  law,  to  try  the  title  to  copyhold  lands  called  NethMrlandgf  in  the  manor  of 
Tde^nery  in  Eisext  formerly  part  of  the  estate  of  Sir  Thomas  Darcy^  who 
left  three  daughters,  his  co-heiresses,  Frances^  Marian  and  Elizabeth.  Fran- 
€€9y  in  1692,  married  Sir  William  Dawes,  afterwards  Archbishop  of  Yark, 
and  died  in  1705.  The  archbishop  died  in  1724.  Maria  married  Thomas 
BtUlert  whom  she  survived,  and  sold  her  share  of  the  premises  in  question  to 
her  sister  EUzabeth  before  1723.  Eligahefh  married  William  Pierrepoifit, 
survived  her  husband,  and  died,  without  issue,  in  17S8.  Francis  had  issue  by 
the  archbishop  Elizabeth  Dawes,  and  Sir  Darcy  Dawes.  Elizabeth  Dawes 
(through  whom  the  lessor  of  the  plaintiff  claimed)  married  Sir  WiUiam  Mil" 
ner  (iIm  grandfitther  of  the  lessor)  in  1716,  and  died  in  March  17S2.  They 
had  issue  a  son  WiUiam  who  died  in  1774,  leaving  the  lessor  of  the  plaintiff 
his  eldest  too  and  heir.  Sir  Darey  Dawes  manied  Sarah  B&undeU  in  17^, 
and  died  in  1732^  SartfA.Lady  Dawes  died  in  1773^  They  left  a  daughter 
EHxabeth,  who,  in  1746,  manned  Edwin  LasceUes^  the  late  Lord  Harewood, 
She  died  in  1764,  «nd  h^ husband  l^rA, Ha'Tfiwood.m  1795;  having  had  issue 
by  her  husband  a  daughter  who  died  shortly  after  her  birth.  The  defendant 
was  ihe.  tenant  in  posaessioo  under  the  present  Lord  Harewood,  brother  of  the 
late  Lord  from  whomthe  claimed  the  premisea  in  question  by  devise,  he  havr 
ing  surrendered  to-  the  use  of  bis  will. 

It  appeared  from  the  court  rolls,  thai  Darcy  Dawes,  (son  and  heir  of  France^ 
Lady  Dawes,  then  late  the  wife  of  the  Rev.  Sir  WiUiam  Dawes),  Maria  But' 
er,  widow,  and  Elizabeth  Pierrqmnt,  widow,  who  were  the  daughters  and 
Vol.  V.  66 
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made  tight,  staunch,  &c.  and  well  and  sufficiently  equipped  for  a  voyage  or 
voyages  of  12  calendar  months  ;  per  quod  she^was  hindered' from  proceeding 
on  a  certain  voyage  from  London  to  St.  Domingo,  and  detained  an  unreason- 
able length  of^  time  ;  during  all  which  time  the  defendants  were  deprived  of 
the  use  of  the  ship,  and  were  put  to  great  expence  in  making  her  tight,  staunch, 
&c.  and  fitting  her  for  her  voyage,  and  divers  goods  of  the  defendants  which 
were  put  on  board  her,  were  wetted  and  damaged.  To  this  plea,  which  is 
pleaded  to  the  whole  of  the  demand,  the  plaintiff  has  demurred,  and  the  ques- 
tion upon  it  is.  Whether  the  defendants  are  entitled  to  insist  that  ihe  forthwith 
making  the  ship  tight,  staunch,  Sec,  was  a  condition  precedent.  The  defend- 
ants did  not  repudiate  the  ship,  because  she  was  not  immediately  made  tight, 
staunch,  &c,,  but  took  her  into  their  service  and  employed  her  ;  and  after  hav- 
ing navigated  her  for  several  months,  they  say  that,  because  this  was  a  condi- 
tion precedent,  and  was  not  performed,  they  are  not  liable  to  pay  any  thing. 
They  do  not  pretend  that  the  non-performance  has  damnified  them  to  the  ex- 
tent of  the  payment  they  wish  to  evade  :  and  to  be  sure,  if  this  were  a  condi- 
tion precedent,  the  neglect  of  putting  in  a  single  nail  for  a  single  moment  after 
the  ship  ought  to  have  been  made  tight,  staunch.  Ice,  would  be  a  breach  of  the 
condition,  and  a  defence  to  the  whole  of  the  plaintiff's  demand.  We  are  clear, 
however,  that  the  defendants,  who  took  the  ship  into  their  service,  and  employ- 
ed her  in  an  unimpaired  state,  have  no  right  to  insist  that  ihe  forthwith  making 
her  tight,  &c.  was  a  condition  precedent.  Whether  a  particular  covenant  is 
to  constitute  a  condition  precedent  depends  upon  the  intention  of  the  parties, 
as  it  is  to  be  collected  from  the  instrument  in  which  the  covenant  is  contained, 
as  is  laid  down  in  Porter  v.  Shepherd,  6  Term  Rep.  66S,  and  in  Glazebrook  v. 
Woodrow,  8  Term  Rep.  370,  371.  And  it  would  be  an  outrage  to  common 
sense  to  say,  that  it  could  have  been  the  intention  of  these  parties,  that  if  the 
defendants  took  to  this  ship,  as  a  ship  in  their  e^nploy  under  the  charter-party, 
they  should  be  at  liberty  afterwards  to  insist  that  the  making  her  complete  in 
every  particular,  and  that  forthwith,  without  any  delay,  was  a  strict  condition 
precedent  on  the  part  of  the  plaintiff.  The  cases  cited  are  also  decisive  upon 
the  point;  Constable  v.  Cloberie,  Palm.  397,  shews  that  a  covenant  to  sail 
with  the  first  wind  is  not  a  condition  precedent.  Bornman  v.  Tooke,  1  Campb. 
377,  proceeds  upon  the  same  principle.  Boone  v.  Eyre,  1  H.  Biac.  273,  in 
the  notes,  lays  down  a  very  sensible  general  rule,  that  where  mutual  covenants 
go  to  the  whole  consideration  on  both  sides,  they  are  mutual  conditions,  the 
one  precedent  to  the  other :  but  where  they  go  only  to  a  part,  and  a  breach 
may  be  paid  for  in  damages ;  there  the  defendant  has  a  remedy  on  the  cove- 
nant, and  shall  not  plead  it  as  a  condition  precedent(l).  Had  the  plaintiflr*s 
neglect  here  precluded  the  defendants  from  making  any  use  of  the  vessel,  it 
would  have  gone  to  the  whole  consideration,  and  might  have  been  insisted  up- 
on as  an  entire  bar ;  because  the  consideration  for  the  defendants'  covenant  to 
pay  the  freight  would  then  have  failed  in  toto  ;  but  as  the  defendants  have 
had  some  use  of  the  vessel,  notwithstanding  the  plaintiff's  neglect,  the  plain- 
tiff's covenant  is  to  be  considered  as  going  to  a  part  only :  the  consideration 
has  not  wholly  failed ;  and  the  covenant  cannot  be  looked  upon  a  having  rais- 
ed a  condition  precedent,  but  merely  gives  the  defendants  a  right,  under  a 
counter  action,  to  such  damages  as  they  can  prove  they  have  sustained  from 
this  neglect.  For  these  reasons,  we  are  of  opinion  that  this  plea  cannot  be 
supported,  and  that  the  demurrer  to  it  must  be  allowed. 

The  next  plea  submitted  to  the  consideration  of  the  Court  is  pleaded  to  the 
first  breach  only.  It  states  that  during  the  12  months  mentioned  in  the  char- 
ter-party divers  goods  were  shipped  on  board  the  vessel,  to  be  carried  from 
London  to  St,  Domingo  /  that  at  the  time  of  shipping  them  *the  vessel  was 

(1)  Vide  Dtmdton  v.  Gynne,  12  Eait  381,  889.  Bennet  v.  Executort  of  Ptx/ey,  7 
JobD0.  249. 
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.1  then  arose  whether,  though  there  had  been  no  surrender  to  the 
settlements,  the  possession  of  Edwin  LasceUes,  (the  late   Lord 
^'founded  upon  his  admission  in  1766,  were  not,  at  any  rate,  an 
session  to  the  plaintiff's  claim  as  to  the  two  thirds,  from  that  period, 
e  other  third,  from  the  death  of  Sarah  Lady  Datoes  in  1773.     To 
h  it  was  alleged,  on  the  part  of  the  plaintiff,  that  the  late  Lord  Hare- 
n  him  a  curtesy  estate  by  the  custom,  from  the  death  of  his  wife  in 
^  own  death  in  1795,  which  would  have  been  a  good  defence  to  any 
brought  by  the  lessor  of  the  plaintiff  as  heir  at  law,  or  those  under 
claimed.     In  answer  to  which,  it  was  insisted,  on  the  part  of  the 
%  that  in  order  to  constitute  a  right  to  an  estate  by  curtesy,  it  was  in 
ner.essai'y  for  the  wife  to  have  been  admitted (u)  to  the  copyhold  in 
ime,  (which  she  was  not  in  this  instance,)  and  that  such  was  the 
)f  this  particular  manor :  as  to  which  the  evidence  stood  thus.     The 
of  the  manor  proved,  that  tenancy  by  the  curtesy  of  Emgland  prevail* 
ustom  in  this  manor ;  but  that  in  all  the  instances  he  bad  found  on  the 
'    -    oils,  from  whence  he  derived  bis  knowledge,  the  wife  had  been  pre- 
7  admitted  ;  though  there  was  no  known  distinction  of  that  sort ;  nor 
"    •  -    know  of  a  husband's  enjoying  without  being  himself  admitted  after  his 
death.     And  he  produced  three  instances  from  the  rolls.     The  first  was 
.1   Samuel  Payrie,  who  was  admitted  in  October  1766,  on  the  death  of 
ife  wbo  had  herself  been  admitted  in  December  1751.     The  second  was 
an  entry  of  the  7th  of  October  1766,  which  recites,  that  Sarah  the  wife 
.    umuel  Clay  had  been  admitted  to  her  and  her  heirs;  and  that  she  and 
ausband  had  surrendered  to  the  use  of  her  will :  and  at  this  Court  it  was 
..ented  that  Sarah  had  died  seized  of  the  premises,  and   Samvel  Clay,  in- 
aed  the  Court  that  his  wife  had  made  no  will,  and  prayed  to  be  admitted 
.he  curtesy  of  England,  and  according  to  the  ctistom.    The  third  was  an 
ry  of  the  4th  of  September  1798,  by  which  it  appeared  that   Susannah 
„.     iTvey,  having  been  admitted,  had  died,  and  that  her  husband  was  admitted 
Lont  by  the  curtesy  and  by  the  custom.     The  steward  also  said,  that  it  did 
t  appear  from  the  rolls  whether  or  not  it  were  essential  to  the  claim  of  a 
nant  by  the  curtesy  that  there  should  have  been  issue  born.     Upon  this  part 
r  the  case  the  Ld.  Chief  Baron  considered  that  the  previous  admission  of 
*)e  wife  was  not  necessary ;  the  admission  of  the  husband  being,  as  he  con- 
.  eived,  analogous  to  an  admission  upon  a  descent.     In  neither  case  does  any 
.hing  move  from  the  lord,  or  any  surrenderor  ;  and  the  curtesy  estate  was  per- 
^  mitted  to  obtain  by  reason  of  the  inheritable  capacity  of  the  child  when  born, 
^  and  was  continued  in  the  person  of  the  husband  during  his  life ;  and  the 
want  of  admission  of  the  mother  would  have  been  no  objection  to  the  claim 
of  the  child  to  inherit,  if  it  had  lived.     And  as  to  the  steward's  not  know- 
ing of   any  distinction   of    the    sort  contended    for;    the   learned  Judge 
considered  the  evidence  to  be  no  more  than  this,  that  be  knew  of  no  reputation 
in  the  manor  to  that  effect :  and  the  fact  of  admission  of  the  wives  in  the 
three  instances  produced,  which  were  the  foundation  of  the  steward's  know* 
ledge  on  the  subject,  he  thought  of  little  weight ;  as  in  the  greater  number  of 
instances  it  would  happen  that  women  entitled  to  copyholds  would  be  admitted, 
as  they  < ought  and  were  compellable  to  be  :  and  there  was  no  evidence  of  any 
husband's  claim  having  been  rejected  on  the  ground  of  the  non-admission  of 
his  wife.     And  the  mere  fact  of  the  three  husbands,  in  the  instances  adduced, 
having  been  admitted  after  the  death  of  their  wives,  appeared  to  the  leairned 
Judge  not  to  have  sufficiently  established  that  qualifying  restrictio' 
pan  of  the  custom. 

Another  objection  was,  that  the  seisin  of  Mrs.  Lascelles  was  nr 
proved,  inasmuch  as  the  earliest  receipt  of  rent  proved  was  in  11 

(a)  See  Ever  v.  Jitian,  Moor,  271,  and  1  And.  192. 
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riod  sabseqaent  to  her  death  in  1764.  Bat  the  Ld.  Chief  Baron  thought  that, 
as  the  legal  interest  in  this  estate  descended  upon  Mrs.  LasceUes  upon  the 
death  of  her  father  Sir  Oarcy  Dawes  in  1732,  as  to  one  third,  aud  a«  to  the 
other  two  thirds  oo  the  death  of  Elizabeth  PterrepoiTU  in  1753)  and  that  the 
steward  of  the  estate  had  been  long  dead ;  and  that,  as  there  was  no  proof  that 
the  rents  had  been  paid  to  any  other  person,  such  payment  in  1770  was  reason* 
able  evidence  of  the  receipt  of  prior  rents  by  Mr.  Lasoelles  in  the  lifetime  of  hia 
wife,  and  was  reasonable  evidence  also  of  the  perception  of  one  third  part  of 
them  by  Sat^ah  Lady  Dawes.  That  at  law,  the  trusts  of  the  settlement  of  Sarah 
Lady  Dawes  in  1723,  and  of  that  of  1746,  could  not  be  adv^ted  to,  as  they 
created  interests  purely  equitable,  and  no  surrenders  had  been  made  to  the  uses 
of  either  of  them  :  and  therefore,  the  only  point  for  considpration  at  law  was 
as  to  the  course  of  descent  of  the  thuee  undivided  parts  of  the  copyhold.  With 
respect  to  the  one  third  to  which  Maria  Butler  was  admitted  in  1712,  and 
which  was  purchased  of  her  before  1723,  by  Elizabeth  Pierrepoint  her  sister ; 
and  with  respect  to  the  one  third  to  which  Elizabeth  Pierrepoint  herself  was 
admitted  at  the  same  time ;  it  seemed  clear,  that  those  two  portions  had  de* 
sceoded  upon  their  nephew  Sir  Darcy  Dawes^  and  from  him  upon  his  daugb« 
ter  Mrs.  tasceUes;  and  her  husband  Mr.  Laacelles  having  had  issue  inhepta- 
hle  by  her,  the  learned  Judge  thought  would  have  entitled  him  to  admission 
as  tenant  by  the  curtesy,  if  the  objections  made  on  the  part  of  the  defendant 
were  not  well  founded ;  and  that  upon  the  expiration  of  the  husband's  cur- 
tesy estate  by  his  death  in  1795  without  issue,  the  legal  estate  descended  upon 
Sir  William  Milner  as  heir  of  Elizabeth  Lastelks. 

But  it  was  urged,  that  the  defendant  was,  at  all  events,  entitled  to  a  verdict 
for  the  remaining  third,  to  which  Frances  Lady  Dawes,  the  common  ancestor 
of  all  these  parties,  was  admitted  in  1712,  and  in  which  Sarah  Lady  Dawes^ 
the  wife  of  Sir  Darcy,  had  an  equitable  interest  for  life  under  her  marriage 
settlement,  which  terminated  with  her  life  in  1773;  and  of  which  Mr.  hu^ 
ceUes  had  an  adverse  possession  commenciog  upon  his  admission  to  the  en- 
tirety in  1766.  But  the  Ld.  Chief  Baron  was  of  opinion,  that  as  no  surren- 
der had  been  made  to  the  uses  of  that  settlement,  he  could  not  at  law  take 
notice  of  the  equitable  agreement  which  the  parties  had  thought  fit  to  execute 
by  handing  over  to  Sarah  Lady  Dawes  the  rents  and  profits  of  this  one  third 
during  her  life.  That  upon  the  death  of  Sir  Darcy  Dawes  in  1732,  to  whom 
the  legal  interest  of  this  third  had  descended  from  his  mother,  it  also  descend- 
ed on  his  only  child  Mrs.  Lascelles,  and  that  her  husband  had  also  become  en- 
titled to  a  curtesy  estate  in  this  third,  as  well  as  in  the  two  other  thiids. 

It  was  then  contended  for  the  defendant,  that  a  releaser  from  those  under 
whom  Sir  Wm,  Milner  claimed  ought  to  be  presumed  after  so  long  a  time. 
But  the  Ld.  Chief  Baron  was  of  opinion  that  although  Mr.  Lasc^es  had  in 
fact  been  admitted  by  the  lord  upon  a  title  purely  equitable,  and  if  that  had 
heen  his  only  title,  his  possession  must  have  been  considered  as  adverse ;  as 
an  equitable  title  was,  to  that  purpose,  no  title  whatever;  yet  as  it  appeared 
to  him,  that  the  legal  title  in  all  the  three  portions  had  centered  in  Elizabeth 
Lascelles  Lady  Harewoqd^  a  curtesy  estate  accrued  to  her  husbatid  in  the 
whole ;  and  that  no  presumption  could  take  place  of  his  possessing  the  estate 
hy  virtue  of  a  release  grounded  on  some  other  title.  And  if,  on  the  other 
hand,  he  were  to  be  considered  as  having  been  in  possession  adversely  for 
above  20  years,  he  did  not  require  the  aid  of  any  such  presumption  for  his 
defence. 

Upon  the  whole,  the  learned  Judge  was  of  opinion,  that,  dismissing  the 
consideration  of  all  equitable  interests  not  grounded  on  any  surrender,  so  ae 
to  clothe  the  trustees  with  the  legal  estate,  the  legal  inheritance  of  the  three 
undiAidee  parts  to  which  Sir  Darcy  Dawes  (in  right  of  his  mother  Pranoes) 
Maria  Butler  and  Elizabeth  Pierrepoint  were  admitted  in  1712,  centered  first 
in  Elizabeth  Lascelles^  (Lady  Harewood;)  that  her  husband  became  tenant 
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by  the  curies j  according  to  the  eastern  of  the  manor ;  and  that  by  his  death 
in  1795,  the  same  became  vested  in  the  present  lessor  of  the  plaintiff  as  heir 
at  law  of  Lady  HareUfood.  And  he  was  also  of  opinion,  that  possession  on 
the  part  of  her  husband  for  more  than  20  years,  in  order  to  bar  the  lessor  of 
the  plaintiff,  ought  to  have  been  an  adverse  possession  only  ;  but  that  if  there 
were  in  him  a  good  legal  title,  which  would  have  furnished  a  clear  defence  to 
any  ejectment  brought  against  him  during  his  life,  no  laches  could  be  impu* 
ted  to  the  party  in  whom  the  fee  rested,  for  not  having  proceeded  before  the 
expiration  of  20  years,  or  at  any  time  before  the  death  of  the  tenant  by  the 
curtesy.     And  on  this  direction  a  verdict  passed  for  the  plaintiff. 

A  new  triil  was  moved  for  in  last  Michaelmas  term,  in  order  to  take  the 
opinion  of  the  Court  upoa  these  several  points,  against  which  Shepherd^  SerJL 
Garrtnot  Latoes,  and  PitceUrn,  shewed  cause  in  this  term ;  and  The  Attor* 
net/'Generalt  MarryaU  tind  Gumey  were  heard  in  support  of  the  rule,  in  the 
absence  of  Lord  lUlenbarough  ^ho  was  indisposed.  The  Court  took  time  to 
consider  of  their  judgmen.t,  which  was  now  delivered  by 

GaosB,  J.  This  was  an  ejectment  for  certain  copyhold  premises  in  JEisex^ 
which  was  tried  before  the  Lord  Chief  Baron  at  the  last  assizes  at  Chelmsford^ 
in  which  a  verdict  was  found  generally  for  the  plaihtiff.  A  rule  was  obtained 
in  JdUkatlmas  term  last,  on  behalf  of  the  defendant,  to  shew  cause  why  there 
should  not  be.  a  new  trial.  The  matter  came  on  to  be  argued  on  the  second 
day  of  this  tel-m,  in  the  iabsence  of  my  Lord  Chief  Justice.  By  the  report  it 
appeared,  that  the  lessor  of  the  plaintiff  claimed  as  heir  at  law  of  Mrs.  Zoi* 
re^,  who  was  heir  at  law  of  Sir  Darcy  Dawes^  Maria  Butler^  and  Eliza'' 
beth  Pierrepointt  who  had  been  admitted  to  these  premises  in  1712,  to  hold 
to  them  and  their  heirs,  and  which  premises,  on*  their  deaths,  descended  to 
Mrs.  LasceUes  as  their  heir  at  law.  But  no  admission  tq  the  premises  in 
question  appeared  on  the  court  rolls  from  the  time  of  the  admission  of  Sir 
Darcy  Dawes,  Maria  Butler  and  Elizabeth  PierrejmnZt  in  .1712,  down  to 
the  year  1766,  when  Mr.  Lascelles  w^s  admitted  to  the  premises,  to  hold  to 
him  and  his  heirs ;  and  afterwards,  in  1S07  or  1808,  the  lessor  of  the  plain- 
tiff was  admitted  to  the  same  premises.  Mrs.  LasceUes  died  in  1764,  leaving 
her  husband  Edvnn  LasceUes,  afterwards  Lord  Harewood,  her  surviving,  and 
having  had  issue  by  him  a  daughter,  who  had  died  within  a  year  after  her 
birth.     Lord  Harewood  lived  till  1795. 

On  the  part  of- the  defendant,  who  claimed  under  the  present  Lord  Hare* 
wood,  it  was  contended,  Ist,  that  there  had  been  an  adverse  possession  from 
the  death  of  Mrs.  lascelles  in  1764,  upwards  of  40  years.  To  this  it  was  an- 
8wered,.that  by  the  custom  of  the  manor  the  husband  was  entitled  to  hold  the  copy 
hold  tenements  of  his  wife,  after  her  deaib,  for  his  life,  in  the  nature  of  tenant 
by  the  curtesy  ;  and  that  Lord  Hareivood  having  survived  his  wife,  and  lived 
till  1795,  there  was  no  possession  adverse  to  the  title  of  the  lessor  of  the. 
plainlifi,  till  after  that  time ;  inasmuch  as  the  heir  at  law  of  Mrs.  LasceUes. 
could  not  recover  the  possession  of  the  premises  while  her  husband's  estate  by 
the  curtesy  existed.  And  to  prove  the  custom  of  the  manor  as  to  the  right  of 
the  husband)  in  the  nature  of  tenant  by  the  curtesy,  three  entries  were  read 
from  the  court  rolls ;  the  first,  an  admission  of  Samuel  Payne  in  October  1766^ 
on  the  death  of  his  wife,  who  had  been  herself  adniitted  in  December  17 5\. 
The  second,  of  the  7th  of  October  1766,  which  recited  that  Sarah,  the  wife^ 
of  Samuel  Clay,  had  been  admitted  to  her  and  her  heirs,  and  that  she  and 
her  husband  had  surrendered  to  the  use  of  her  will ;  and  it  was  presented  that. 
Sarah  had  died  seized  of  the  premises ;  and  Samuel  Clay  iriformed  the  Court,, 
that  his  wife  had  made  no  will,  and  prayed  to  be  admitted  by  the  curtesy  of" 
England  and  according  to  the  custom.  The  third,  of  the  4th  of  Septt!m/*er 
1796,  by  which  it  appeared  that  Susannah  Harvy,  having  been  admitted,  had 
died  ;  and  that  her  husband  was  admitted  tenant  by  the  curtesy  and  by  the 
custom.     To  this  evidence  of  the  custom,  it  was  objected  on  the  part  of  the 
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defendaDt,  that  it  appeared  from  the  three  entries  above  stated,  that  the  wife  had 
been  previoasly  admitted ;  and  as  there  was  no  evidence  of  the  custom  but 
these  entries  on  the  rolls,  there  did  not  appear  any  custom  for  the  husband  to 
enjoy  as  tenant  by  the  curtesy,  except  where  the  wife  had  been  in  her  lifetime 
admitted  :  which  was  not  the  case  here,  as  Mrs.  Lascdles  had  never  been  ad- 
mitted, and  therefore  her  husband  could  not  bring  himself  within  the  custom. 
But  we  think  on  this  point,  that  the  admission  of  the  wife  is  not  a  necessary 
ingredient  by  the  custom  to  entitle  the  husband  to  hold  for  his  life,  in  cases 
where  the  title  of  the  wife  is  complete  without  admission  bv  the  general  law 
of  copyholds ;  as  is  the  case  where  her  title  is  as  heir ;  in  which  case  any  per- 
son may  derive  title  through  her  by  operation  of  law,  without  admittance ;  and 
the  title  of  the  husband  is  by  operation  of  law(l).  In  the  present  case,  Mrs. 
Lascelies^s  title  was  as  heir  to  the  three  coparceners :  her  title  was  complete, 
without  admission,  to  all  purposes,  except  as  against  the  lord,  with  respect  to 
his  right  to  his  fine  :  and  therefore  we  think  that  the  entries  given  in  evidence 
were  sufficient  to  support  the  custom  of  tenancy  by  the  curtesy,  ivithout  the 
qualification  of  admittance  of  the  wife,  inasmuch  as  her  title  was  such  as  not 
to  require  admittance  to  perfect  it. 

The  plaintifi*tben  proved  in  evidence  the  accounts  of  a  former  steward  of  this 
estate  in  1770  now  deceased,  in  which  he  charges  himself  thus:  *'  Golden 
Griggs  (the  steward)  Dr.  to  Edwin  Lascdles^  Esq.  and  Lady  Dawes^  for  rents 
"  received  of  C.  Richardson  (the  tenant)  a  year's  rent  422.  to  Michadmas  17S9. 
*«  Two  thirds,  Edwin  LasceUes  Esq. — one  third,  Lady  Dawes,^^  This  Lady 
Dawes  was  the  mother  of  Mrs.  LaUelles:  to  which  Lady  Dawes  a  life  estate 
had  been  limited  on  her  marriage  in  one  third  part  of  the  premises  in  question  ; 
but,  for  want  of  a  surrender,  the  limitations  of  that  settlement,  as  to  the  copy- 
hold  part,  were  not  valid  at  law.  And  on  this  evidence  it  was  contended  for 
the  defendant,  that  although  it  afiorded  fair  ground  for  the  jury  to  find  Mrs. 
LasceUes  in  her  lifetime,  and  afterwards  Mr.  LasceUes,  in  possession  of  two- 
thirds  of  the  premises  till  his  death,  by  receipt  of  twoHbirds  of  the  rents  and 
profits ;  yet  it  shewed  them  out  of  possession  of  the  remaining  one-third,  of 
which  Lady  Dawes  was  in  possession,  which  possession  was  adverse  to  the 
lessor  of  the  plaintifil  And  diat  at  all  events,  therefore,  the  defendant  is  enti- 
tled to  a  verdict  in  his  favour  as  to  this  one-third.  But  on  this  point  we  think 
that  no  distinction  can  be  made  between  the  two  thirds  and  the  one  third  ;  for 
the  payment  of  the  one  third  of  the  rents,  being  made  to  Lady  Dasoes^  under 
her  equitable  title  by  the  steward  of  the  whole  estate,  must  be  considered  as  a 
payment  made  to  her  by  the  order  and  with  the  consent  of  the  person  entitled 
at  law  to  the  whole,,  in  consideration  of  the  equitable  claim,  that  is,  by  Mrs. 
LasceUes  in  her  life  time,  and  Mr.  Lascdles  after  her  death  ;  and  amounts  to 
the  same  thing  as  if  they  had  received  the  whole  rent,  and  afterwards  paid 
one  third  to  another  person  to  whom  they  had  by  an  instrument  n6i  valid  in 
law  agreed  to  pay  it. 

The  third  objection  made  by  the  defendant  to  the  plaintifi's  title  to  recover, 
is,  that  here  was  ground  to  presume  a  release  from  Sir  Wm,  MUner,  or  some 
person  tinder  whom  he  claimed  :  and  it  was  correctly  stated  at  the  bar,  that 
although  copyhold  premises  can  only  pass  by  surrender,  and  not  by  release, 
yet  that  a  release  given  by  a  person  claiming  title  to  a  person  in  actual  pos- 
session will  extinguish  such  releasor's  title  or  claim  :  and  that  in  this  case, 

(1)  Id  C<mn*eHevi  it  hai  been  held,  that  the  bviband  may  be  tenant  by  the  enrteiy  of 
landi  to  which  the  wife  had  title,  but  of  which  ahe  waa  not  actoallj  aeiaed  daring  oovetnre. 
Muth  V.  Bradley,  4  Dajr.  298.* 

*  [So,  in  Penoaylvania,  actaal  aeiiio  by  the  hasband  daring  coverture  ii  not  neceasarj, 
to  entitle  him  to  the  cartesy  estate;  if  there  be  a  potential  aebio  or  right  of  aeiiin.  8  9.  & 
R.  76,  per  Dnncan,  J.  It  seems  to  be  otherwise  m  N.  York.  Jaekioti  v.  Jokmon,  6  Cow. 
74.  98.  Same  v.  Stllick,  8  Johns.  262.  Adair  v.  LoU,  8  Hill.  182.  See  also  Davu  v.  Ma- 
son, I  Pet.  603.— W.] 


IN  THE  FORTY-NINTH  YEAR  OF  GEORGE  HI.         627 

Mr.  LasceUes  haying  been  actually  admitted  tenant  on  the  coart  rolls  in  1766, 
and  in  possession  of  the  estate,  was  capable  of  taking  a  release  from  the  les- 
sor of  the  plaintiff,  Sir  Wm,  MUner^  or  from  his  grandfather,  who  survived 
his  father  and  died  in  1782.  On  this  point,  however,  we  do  not  see  sufficient 
ground  for  presuming  such  release :  for  Sir  Wm.  Milner,  the  grandfather,  died 
during  the  continuance  of  the  estate  by  curtesy  of  the  late  Lord  Harewood^ 
during  which  time  the  grandfather,  Sir  Wm,  Milner,  could  not  have  set  up 
any  claim  to  the  possession  of  this  estate  :  and  from  the  death  of  the  late 
Lord  Harewood  to  the  present  time,  the  title  has  been  in  the  present  lessor  of 
the  plaintiff,  from  whom  a  release  shall  not  be  presumed,  especially  when  he 
might,  by  proceedings  in  equity,  be  called  on  to  discover  whether  such  release 
were  ever  executed  by  him.  We  therefore  think  that  the  verdict  in  favour  of 
the  plaintifi  for  the  whole  is  right,  and  that  the  rule  for  ihe  new  trial  should 
be  discharged. 
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ABATEMENT. 

1  ONE  indicted  for  a  mitdemeanor  may  plead 
io  abatement  a  mi«nonier  of  hit  suroome, 
Skakepear  Tor  Shaketptart;  which  aha II 
not  betaken  for  idem  sonana  :  and  the  plea, 
ooncloding  with  prayinf^  judgment  of  th€ 
»aid  indictm4ntt  and  ikat  ke  may  nci  be 
compelled  to  anewer  the  eamtt  ia  good. 
The  King  v.  Skaketpeare,  T  48  G.  8.  266 

2  In  abatement  the  Coart  will  give  no  other 
than  the.proper  judgment  prayed  for  by  the 
party  ;  but  in  the  case  of  ploHa  in  bar,  the 
Coort  will  give  ihat  which  appeari  to  them 
to  be  the  proper  jadgment  upon  the  whole 
record,  whether  regularly  prayed  for  or 
not.    '  t6. 

8  A  plea  of  ancient  demeane  waa  permitted 
to  be  filed  de  bene  ease  within  Ihe  foar  firat 
dnya,  pending  a  role  niai  for  permitiaioB  to 
allow  the  plea  ao  filed.  Doe  dem.  Morton 
V.  Boe,  H.  49  G.  8.  494 

ACCOUNT  STATED. 
.See  AsauMPaiT,  7. 

ACTIOV  ON  THE  CASE. 

See  Pi^KADiiro,  20. 

See  FRAifCHitB,  1.    Guarantis. 

1  If  a  man  place  dangeroiia  tmpa  baited  with 
fleah,  in  hia  own  ground,  ao  near  to  a  high- 
way, or  to  the  preniitfen  of  another,  thai 
dogM  pa.aAing  along  the  highway,  or  kept  in 
hifi  neighboor'a  premii*?*,  moat  probably 
he  Httr««cted  by  their  inalinct  into  the  trapa  ; 
and  in  conieqaence  of  aoch  act  hia  ne^h* 
b<»ui  *M  dogs  bu  no  attracted,  and  thqreby  in* 
JQred.  an  itction  on  the  caae  lies.  Town» 
$end  V.  Waa  en,  H.  48  G.  8.  142 

2  In  an  action  on  the  caae  agaloat  the  aboriff 
for  negligent  and  wcongfol  condoot  in  con- 
ducting loe  aale  of  the  plaintiff  *a  gooiia  un- 
der a  writ  of  fieri  faciaa,  by  which  ihey 
were  aold  much  onder  value,  where,  in 
•infing  the  aobataoeo  of  the  writ,  the  count 
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alleged  tfait  the  aheriff  waa  commanded  to 
levy  80s.  awarded  to  /.  C  for  hia  damagee 
auntained  by  Oceanian  of  the  detaining  the 
debt;  that  is  proved  by  the  writ  which  atat^ 
ed  that  the  90<.  were  awarded  to  J,  C.  for 
hia  damaget  auatatned  a$  well  by  reaaon  of 
detaining  ike  dtht  aa  for  hia  cof/a,  &e. ; 
for  eovie  are  in  lelal  aenae  included  in  the 
word  damaget,  PhiUipe  v.  Bacon,  H. 
48  G.  8.  162 

AFFIDAVIT. 
8te  AuTSRroiTa  AcqviT. 

AGREEMENT. 
1  One  having  entered  into  articlea  of  agree- 
ment for  the  pnrchaae  of  eertain  premiaea, 
deviaed  the  aame  to  a  tmatee  to  pay  the 
rente  and  profile  to  her  three  daughleraC  one 
of  them  being  covert),  and  the  aurvivor  of 
them,  for  their  livea,  ahare  and  abare  alike : 
and,  af^or  their  deceaae,  in  troal  for  all  and 
every  the  child  and  children  of  her  three 
daaghlera  who  ahould  be  liTing  at  the  doath 
of  the  aurvivor  of  them,  aa  tenania  in  com- 
mon :  but  if  all  her  dnnghtera  ahoald  die 
without  leaving  any  twua,  then,  after  the 
deceaae  of  the  aurvivor,  in  Iruat  for  her 
grandaon,  in  foe,  who  waa  her  Aair  at  law: 
the  reaidoe  of  her  real  and  peraonal  ealate 
to  her  three  dou^hteia.  Upon  a  bill  filed  ' 
by  the  arandaon,  in  the  lifetime  of  the  aur- 
viving  daughter,  to  reatrain  the  tenant  from 
cutting  timber,  Kic.  ;  and  after  a  convey- 
ance of  the  premiaea  to  the  oaea  of  Ihe  will; 
hdd  that  under  the  will  and  deeda  of  leaae 
and  releaae  the  three  daugbtera  took  no  le- 
gal eatatea,  but  that  the  releaaee  look  an 
eatate  for  ihe  Uvea  of  the  daaghlera  ;  and 
that  aach  of  their  children  aa  amakl  be  liv- 
ing at  the  death  of  the  aurvivor  of  the  daugb- 
tera would  take  eatatea  in  fee,  aa  tenanta  lo 
common.  Bobineon  v.  Grey  and  Oihere, 
M.  48  G  3.  17 
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2  Proof  that  the  defendant  aireed  to  sell  hb 
horae  warranted  soond  to  the  plaintiff  for 
81/.  10s.,  and  at  the  same  time  agreed  that 
if  the  plaintiff  woold  tiike  the  horse  at  that 
▼alue,  he,  the  defendant,  woald  boy  an- 
other horse  olthe  plaintiff's  brother  for  14/. 
14c. ,  and  th»t  the  difference  only  should  he 
paid  to  the  defendant,  will  support  a  coaot 
chargine  only,  that  in  consideration  that  the 
plaintiff  woold  boy  of  the  defendant  a  horse 
for  8W.  lOs.  the  defendant  promised  that  it 
was  sound  ;  and  that  in  fact  the  pluiniiff 
did  buy  the  horse  /or  thai  price,  and  did 
pay  to  the  def^ndunt  the  eaid  8W.  10«. 
Hands  v.  Burton,  E.  48  G  flL  116 

ALIEN  ENEMY. 
The  Court  would  not  stay  judgment  and  exe- 
cution on  a  summary  application,  because 
the  plaintiffs  after  verdict  became  «lien  en- 
emies. Vanbrynen  ▼.  IVileon,  H.  48 
G.  8.  162 

AMENDMENT. 
Order  to  amend  writs  of  fieri  faciaa  on  a 
judgment,  and   declafation  thereon,  con- 
formably to  the  judgmeat  roll.    BrasweU 
▼.  Jece,  H.  48  G.  8.  160 

ADMIRALTY. 
See  Assun psiT,  9. 
The  Vice-Admiralty  Courts  abroad  have  no 
authority,  upon  the  mere  petition  of  the 
captain  of  a  ship  bound  on  a  foreign  voy- 
age, to  decree  the  aale  of  such  ship,  report- 
ed upon  survey  not  to  be  seaworthy  or  re- 
pairable so  as  to  carry  the  cargo  to  ita  place 
of  destination,  but  at  an  expenee  exceeding 
the  value  of  the  ship  when  repaired.  Nor 
does  it  appear  that  the  master  has  nnv 
original  authority  to  ull  the  ship  under  such 
circumstances,  and  to  put  an  end  to  the  ad- 
venture by  such  disoretionary  act  of  his 
own,  when  he  might  in  fart  have  repaired 
the  ship  and  continued  the  voyage.  .Hut 
supposing  he  has  such  authority  exercised 
bona  fide  in  a  case  of  necessity,  still  the 
vessel,  subsisting  as  sucji,  and  capable  of 
being  used  for  the  purposes  of  pilvigation, 
*  '    '*      after  aome  repairs  on 


and  so  used  in  fact 

the  spot  can  only  be  conveyed  by  the  cap- 
tain in  the  form  prescribed  by  the  register 
acta  :  and  the  requiaites  of  those  acta  pot 
having  been  complied  with,  the  aale  in 
question  was  held  to  transfer  no  property 
to  the  vendee.  B^id  v.  Darin/,  T.  48. 
G.  8.  S28 

ADMINISTRATOR  AND  EXECUTOR. 

1  Admiobtratora  declaring  in  trover  on  a  poo^ 
session  of  the  goods  by  their  intestate,  and 
a  conversion  in  their  own  time,  and  being 
nonsuited,  are  liable  to  costs  ;  for  the  fact 
of  their  possession  is  immaterial ;  and  they 
may  sue  in  their  own  right  Hollie  v. 
Smith,  M.  49  G.  8.  860 

2  A  count  in  covenant,  charging  the  defend* 
ants  as  executors  of  breaches  of  covenant 
by  their  testator  as  lessee,  who  had  oovtu 


nanted  for  himaelf,  his  exeentore,  and  as- 
signs, may  be  joined  with  another  count, 
charging  them  that  after  the  testator's  death, 
and  their  proving  the  will,  and  during  the 
term,  the  demised  premises  came  by  as- 
signment to  one  D.  A,  against  whom 
breaches  were  alleged  ;  and  concluding 
that  so  neither  the  testator,  nor  the  defend- 
ants aAer  his  death,  nor  Z>.  A.  since  the 
assignment  to  him,  had  kept  the  aaid  cove- 
nant, but  had  broken  the  same.  And  plena 
adminititraverunt  may  be  pleaded  to  both 
counts.     WiUon  v.    Wigg,  M.  49  G.  8 

898 
8  It  is  not  enough  for  the  executor  of  an  ex- 
ecutor, sued  lor  breach  of  covenant  made 
by  the  original  testator,  to  plead  plene  ad- 
roinistravit  of  all  the  goods  and  chattels  of 
the  original  testator  at  the  time  of  his 
death  come  to  the  hands  of  the  defendant, 
&c.  without  also  pleading  plen^administra- 
vit  by  the  first  executor;  or  at  least  that  ha, 
the  second  executor,  had  no  assets  of  the 
first;  so  as  to  shew  that  he  had  no  fund 
out  of  which  any  devastavit  by  the  first  ex- 
ecutor could  be  made  good.  WelU  v.  Fy- 
dell,  M,  49  G.  8.  899 

AFTIDAVIT  to  hold  lo  haU. 
An  affidavit  to  hold  to  bail,  stating  that  the 
defendant  was  indebted  to  the  pTaintiiK  so 
much  for  interest  money,  under  and  by  vir- 
tue of  an  agreement,  ia  not  snffieienL 
Brook  Y,  Tritt,  M.  49  G.  8.  419 

ANCIENT  DEMESNE. 
See  AaATEMEjiT,  8. 

ANNUITY. 

1  Where  tenant  for  life  conveyed  estates  to 
trustees  for  99  yeara,  if  he  should  so  k>ng 
live,  in  trust  to  raise  money  by  the  grant  of 
annuities  for  his  life;  and  afterwards  ha 
and  the  trustees  granted  an  annuity  tii  ona 
by. deed,  reciting  the  former  conveyance  to 
the  trustees,  it  is  not  necessary  by  the  an- 
nuity act  17  G.  8.  c.  26,  to  ioroU  a  memo- 
rial of  the  trust  deed;  it  not  being  **  a  deed, 
instrument  or  assuranee  whireby  any  an- 
nuity it  granted,"  but  only  a  deed  of  con- 
veyance to  those  who  sflerwards  granted 
the  annuity,  and  constituting  their  title  to 
the  estate  charged  therewith.  O*  Callage 
han  V.  Ingilby,  M.  48  G.  8.  77 

2  Where  the  memorial  of  a  bond,  cooditMO- 
ed  to  secure  an  annuity,  recited  in  the  con- 
diiion  an  indenture  between  the  aaroe  par- 
ties, and  part  of  the  aame  asaurance,  which 
stated  the  annuity  to  be  granted  "  for  tha 
price  of  1800/.,  which  said  sum  of  1800/. 
was  pakl  by  the  grantee  to  the  granton  by 
hia  draA  on  R,  and  Co.  his  banken,  at  or 
before  the  aealing  and  delivery  of  the  aaid 
indenture  and  bond;"  and  the  memorial  of 
the  sakl  indenture  swted  that  the  indenture 
witnessed  that  **  in  consideration  of  18001. 
to  the  ||rentora,  in  hand  paid  by  the  grantee, 
and  which  was  peid  to  toeoi  by  his  draft  on 
M,.  and  Co.  his  bankara,  &o.  the  paynaent 
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and  receipt  of  which  nid  IMOi.  the  grant- 
ors did  thereby  acknowledge.*'  the  annuity 
was  granted:  thia  does  sofficiently  import, 
that  the  consideration  money  was  actaatly 
received  by  the  grantora,  tbroogh  the  me- 
dinm  of  the  draft,  before  the  execotioD  of 
the  deeds  granting  the,  annuity;  so  as  to 
dispense  with  the  necessity  of  e^tting  oat 
in  the  memorial  the  particolan  of  sach 
draft,  with  the  time  of  payment  .  t6. 

8  The  annoity  act  does  not  require  that  the 
estates  charged  with  the  annaity  should  be 
spectiicallv  set  forth  in  the  memorial:  and 
therefore  it  is  no  objection  that  the  memori- 
al only  Btated  the  annaity  to  be  charged  on 
all  the  grantor's  estates  in  the  county  of 
ForAr,  and  all  other  his  premises  conveyed 
to  certain  trustees.  ib,  7T 

4  It  is  no  objection  to  the  memorial  of  the 
deed  granting  the  annuiiy,  that  it  stated  it 
in  general  terms,  to  conlain  **  poweis  of 
distress  and  ontry,  as  stated  in  the  deed;*' 
for  the  annoity  act  does  net  reqnira  such 
powera  to  be  stated,  except  as  far  as  they 
create  a  truat.  which  brinpthem  within  the 
branch  of  the  act  reUiting  to  tmatees.      #. 

Nor 

5  la  the  memorial  required  to  state  the  cove- 
nants of  the  grantors  for  the  due  payment 
of  the  annaity.  ib, 

6  The  grantor  of  an  annuity  and  hie  soraties 
having'given  their  joint  and  several  bond, 
wheraby  they  bound  themselves,  their  hetra, 
esecutora,  and  administratora,  to  secure  the 
annoity;  a  memorandum  stating  generally^ 
that  they  became  bound  to  the  grantee,  &o. 
though  It  may  be  good,  without  atating  that 
they  became  jointly  and  severally  bo«nd, 
as  not  being  inconsistent  with  the  extent  of 
their  obligation;  yet  is  bad,  fortbeomis«o« 
of  atating  the  extent  of  the  security  in  re- 
spect to  their  heirs;  these  not  being  bound 
asjpersonal  lepresenutives  are,  without  be- 
ing named.  Norwood  v.  Underhill,  T.  48 
G.  8.  818 

APPEAL. 

1  By  the  stat.  86  G.  8.  c.  141,  a.  2,  the  petty 
ags^rieved  by  an  order  of  Justices,  directinf; 
payment,  to  the  amoaot  of  above  20/.  xS* 
the  charges  and  cpsts  of  the  auspension  of 
an  order  of  removal,  «n  ilccoant  of  the  ill- 
ness of  the  pauper,  may  appeal  to  the  next 
aesaions,  in  like  maaner  aa  againat  am  order 
of  removal,  though  lie  xrnnt  to  give  nolice 
of  auch  his  appeal,  within  three  days  aAer 
the  demand  of  aucli  charges  and  cnata;  by 
which  he  makes  himself  liable  to  a  diatreea 
for  the  amount.  And  if  on  appeal  the  for- 
mer order  he  vacated,  or  the  amount  of  the 
charges  to  be  |Niid  be  reduced,  the  surplus, 
if  before  levied  by  distress,  must  be  re- 
funded. Tke  King  v.  The  InhabiianU  if 
Bradford^  M.  46  G.  8.     •  61 

8  Though  an  appeal  againat  an  order  of  re- 
moval baa  been  entered  and  adjourned  once 
by  viftne  of  the  atat.  9  G.  1.  o.  7.  a.  8;  and 
though  the  justices  in  sessions  have  a  dis- 
cretionary  power  to  delemme  whether 


reasonnble  notice  has  been  given  of  the  ap- 
pellant's intention  to  proceed  on  the  trial  of 
anch  adjourned  appeal;  yet  if  they  dismiss 
the  appeal  at  auch  adjourned  sessiona, 
without  hearing  it,  on  the  ground  that  they 
have  no  authority  to  try  it  for  want  of  a 
sufficient  length  of  notice  to  the  respond- 
ents, according  to  -a  new  rule  of  practice 
promulgated  two  aeaaiona  before,  but  then 
first  acted  upon,  and  which  was  not  known 
to  the  appellant's  attorney,  who  had  given 
the  former  usual  notice;  this  Court  will 
grant  a  mandamus  to  the  sessions  to  enter 
oontinuancea  and  hear  the  appeal.  Th* 
King  V.  Tht  JuMlicet  of  WUUhire,  M.  49 
G.  8!  -MO 

APPRENTICE. 
An  indenture  binding  an  adult  aa  an  appren- 
tice, which  was  not  executed  by  herself, 
but  only  bv  her  father-in-law  and  ihe  mas- 
ter, though  wiih  her  conaent,  doea  not  con- 
stitute her  an  apprentice;  and  consequeoU 
•  ly  no  settlement  can  be  gained  by  her  un- 
der such  indenture.  Tk€  King  v.  The  In- 
halntanU  of  Ripon,  H.  48  G.  8.  180 

ARREST. 
One  who  had  been  appointed  Consul  Geneca! 
from  ihe  Porte,  but  was  diamissed  ■«▼«»] 
montha  before  from  his  employment,  and 
another  person  reaident  here  appointed  in 
his  room,  is  not  at  any  rate  privileged  from 
arrest;  though  at  the  time  of  the  arrest  he 
had  not  received  any  official  notification  of 
bis  dnmiasal,  or  of  the  appointment  of  the 
ether.    Mar$lud  v.  Critieo,  £.  48  G.  8. 

219 
ARREST  or  JUDGMENT. 
5mPlbadino,  20. 

ASSUMPSIT. 

1  A  eosloroer  paying  bills,  not  due,  into  his 
baokera  in  the  country,  whose  custom  it 
was  to  credit  their  cnstomera  for  the  aroonnl 
*of  such  bills,  if  approved  as  cash  (char- 
ging interest),  is  entitled  to  recover  back 
auch  bills  in  specie  from  the  bankers  be- 
coming bankrupt;  the  balsnee  of  his  cash 
account,  independent  of  such  bills,  being 
in  bis  favour  at  the  time  of  the  bankrupt- 
cy; and  if  payment  beafterwarda  received 
upon  such  bills  by  the  aasigoees,  they  are 

'  liable  to  refund  it  to  the  customer  in  an  no- 
tion for  money  had  and  received.  Qilee 
V.  Perkin$  and  Olhitit  Antigntteof  Dick- 
ensoti  and  Othen,  M.  48  G.  8.  22 

2  One  who  had  voluntarily  •offered  to  pay  « 
sum  of  money  for  the  use  of  the  poor  of 
the  parish  in  order  to  avoid  a  prosecutwn 
by  a  magistrate  upon  a  ohai|;e  -of  having 
instigated  tlie  escape  of  a  prisoner  in  cus- 
tody for  a  misdemeanor,  which  offer  was 
consented  to  by  a  msgistrate,  and  the  mon- 
ey accordingly  paid  by  the  party  to  the 
master  df  the  workbouse  for  the  use  of  the 
poor:  may  at  any  rate  countermand  the  a|^ 
pKoflftwn  of  the  money  before  it  is  so  ap. 
pKed;  and  may  renover  it  back  ia  an  actk>n 
for  money  be)  «nl  received.     Taylor  ¥. 
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Landey,  M.  48  G.  8.  89 

8  The  Ihw  will  not  raise  an  aicampsit  upon 
B  jndgtnent  by  defaalt  io  one  of  the  celo- 
n\m  Hgainst  a  (larty,  who  opon  the  face  of 
the  proeeedinp  appeared  only  to  have  beea 
Mummoned  **  by  nailing  np  a  copy  of  the 
declaration  at  the  conrt-houaedoor;*'  it  not 
appearing  that  he  had  ever  been  preaeot  in 
the  colony,  or  aobject  to  the  jorifdiction  of 

•  the  colonial  eoart  at  the  time  of  the  auit 
ootnmenced  or  afterward*:  although  by  a 
law  of  the  e  >loDy  if  a  defendant  be  abunt 
from  the  uiand,  and  have  no  attorney, 
manager,  or  overMer  there,  each  mode  of 
mmmoning  him  ahall  be  deemed  good  eer- 
vice:  for  the  a'/sencff  thereby  intended  iaol 
one  who  bad  been  prnent  and  aabject  to 
the  jariadiction:  though  even  if  it  had  been 
meant  to  reach  atmngeri  to  the  juriadiciion, 
it  would  not  have  tmand  them.  Bvchun" 
an  V.  Ruektr,  H.  48  G.  8.  103 

4  Proof  that  the  defendant  agreed  to  aell  hia 
horae  warranted  sound  to  the  platotiff  for 
81/.  10s.,  and  at  the  same  time  agreed  tliat 
if  the  plaintiff  would  take  the  horae  at 
that  value,  he  the  defendant,  would  boy 
another  horse  of  the  plaintiff's  brother, 
for  14/.  I4«.,  and  that  the  difference 
only  should  be  paid  to  the  defendant,  will 
support  a  count  charging  only,  that  io  ooo- 
sideretion  that  the  plaintiff  would  buy  of 
the  defendant  a  horse  for  81/.  lOs.,  the  de- 
fendant promised  that  it  was  sound,  and 
that  in  fact  the  plaintiff  did  boy  the  horse 
for  thai  price,  and  did  pay  Io  Uu  drftid- 
ant  th€  iaid  81/.  lOc  HatuU  v.  Burton^ 
£.  48  G.  8.  178 

8  Where  money  in  litigation  between  two 
parties  haa  by  mutual  consent  been  paid 
over  to  a  trustee,  in  trust  for  the  party  enti- 
tled, it  can  only  bo  sued  fur  and  recovered 
from  the  stakeholder  by  the  party  entitled 
to  it,  and  not  from  the* ordinal  party  who 
waa  indebted ;  though  he  agreed  to  waive 
all  objections  to  form.  JCtr  v.  Otbornt, 
E.  48  G.  3.  188 

8  A  watering  contract  for  60  guineas ,  that 
the  plaintiff  would  not  marry  within  six 
years,  ia  prima  facie  in  restraint  of  mar- 
riage, and  therefore  void,  no  cironmstaocea 
•ppearbig  to  shew  that  such  restraint  waa 
prudent  and  proper  ia  the  particular  in- 
stance. Hartley  v.  Riee,  T.  48  G.  8.   288 

7  A  collector  or  renter  of  turnpike  tolls, 
though  illegally  appointed,  wnhoatthe 
forms  prescribed  by  the  act  of  parliament, 
may  atill  recover,  apoo  a  count  lor  an  ao» 
count  stated,  the  amount  of  the  tolls  for 
which  he  had  credited  the  defendant  pass- 
ing throoch  the  gate,,  no  objection  being 
made  to  tne  plaintiff's  title  by  the  trustees 
or  creditors  of  the  tompike.  And  the 
plaintiff  having  sent  to  the  defendant  an  ac- 
count of  the  tolls  doe,  who  not  long  after 
aent  6/.  inekMed  in  a  letter  to  the  plaintiff, 
ia  which  he  stated  that  she  should  have/A* 
remainder  next  week,  ia  evidence  of  such 
an  account  stated,  and  a  recognition  of  the 
ioteotete*s  title  te  be  aocoanted  with  for 


tolla.  Peacock  ▼.  Hartie,  T.  48  G.  8.  305 

8  The  authority  of  one  partner  to  bind  ano- 
ther, by  signing  bills  of  exchange  and  pro- 
nuMory  notes  w  their  joint  names,  is  only 
an  implied  antbority,  and  may  be  rebutted 

.  by  expresa  previoua  notice  to  the  party  ta- 
king such  security  from  one  of  them,  that 
the  other  would  not  be  liable  for  it.  And 
this,  though  it  were  represented  to  the  bol- 
der bv  tlie  partaer  signing  such  security, 
that  the  money  advanced  on  it  was  raised 
for  the  purpoee  of  being  applied  to  the  psv- 
ment  of  partnership  debta;  and  tlwngb  the 
crealer  part  of  it  were  in  fact  ao  applied. 
Nor  can  he  recover  againat  the  other  part- 
ner the  amonnt  of  the  sun  so  applied  to 
the  payment  of  the  partnership  debts  against 
such  notice.  Loid  Viscount  Gailwav  v. 
Malkew  and  Another,  M.  49  G.  8.       876 

9  Where  in  a  charter-party  freight  was  to  ba 
paid  at  so  mach  per  ton,  on  a  right  and 
true  delivery  q^  the  homeward  bound  car^ 
go,  from  Hondurae  Bay  to  London;  and  the 
ship  and  cai*go,  aAer  capture  and  re-eap- 
tare,  having  tieen  wre«Hced  at  St,  Kiite, 
into  whksh  tbev  were  carried  by  the  recap- 
tors,  a  sale  of  the  cargo  was  directed  by 
the  vice  admiralty  court  there,  on  the  ap^- 
plication  of  the  maaier  acting  bona  fide  for 
the  benefit  of  all  concerned,  but  without 
orders  IVom  any ;  and  the  proceeds  of  the 
sale  were  remitted  to  the  ahip  owners. 
Held  that  the  freighter  might  lecover  each 
proceeds  inasanmpait  for  monev  had- and 
received,  witboat  allowing  freight  pro  rata 
itineris.  For  such  form  of  action  for  the 
proceeds  of  an  illegal  aaU  of  gooda  ia 
only  a  waiver  of  any  claim  for  damagee 
for  the  tortioua  act;  Uking  the  acto- 
al  proceeds  of  the  sale  as  the  value  of 
the  goods,  (subject  to  the  legal  coneequen- 
ces  of  considering  the  demand  as  a  debt : 
which  admits  oTa  aet^off,  &c.)  but  doea 
not  recogniae  the  right  of  the  vendor  ao  aa 
to  convert  the  goods.  And  here  the  act  of 
converston,  (fur  such  it  must  be  taken  to 
be)  being  made  by  the  master  who  is  the 
general  agent  of  the  ship  owners,  (and  n<K 
aa  in  BoUie  v.  Modigliani  by  the  act  of  & 
court  of  competent  jurisdiotu>n,)  waa  un- 
lawful, and  disoharaed  the  claim  of  the 
ship-owners  for  fi-eight  pro  nrta  itineriii. 
Hunter  v.  Prineep,  M.  49  G.  8.  428 

10  But  the  plaintiff  could  not  recover  againat 
the  ahip  owners,  upon  special  counts  framed 
upon  the  billa  of  lading  signed  by  the 
master,  as   well    becauae  they  contained 

'  exceptions  of  the  very  perils  by  whksb  the 
loea  happened ;  as  lieeause  the  defendaats, 
having  expreasly  contraeted  with  the  plain- 
tiff under  seal,  conld  not  be  chaiged  in  re- 
spect of  the  same  aubject  matter  by  a  con- 
tract nut  under  aeal,  and  signed  by  their 
master  only,  and  not  by  themselves,    ibid, 

11  Under  an  agreement  in  the  nature  of  a 
chiirter*pitrty,  whereby  the  plaintiff  let  his 
ffhip  tofVeigbt  t^itho  defeadkntsona  voyage 
from  Shielde  to  Liebon  with  convoy;  the 
frHght  io  bepaUl  on  Hghi  deHeery  tf  the 
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eargt;  the  ship  having  Mi1«d  from  SkUldi 
with  her  cargo,  and  joined  convoy  at  Ports^ 
tnotttk;  and  after  being  detained  near  a 
month  off  Lymington^  her  failing  orders 
being  recalled  by  the  convoy,  in  conse- 
quence of  the  occupation  of  Portugal  by 
the- enemy;  and  the  defendants,  have  re- 
funed  to  iiecept  the  cargo  at  PoritmoutK, 
to  which  the  ship  returned,  it  was  unloaded 
by  the  plaintiff,  after  notice  to  the  defend- 
ant, and  then  was  sold  by  consent  of  both 
parties  without  prejudice:  held  that  the 
plaintiff  could  not  recover  freight  pro  rata 
or  demurrage.  Liddard  v.  Lopu,  H.  49 
G.  8.  496 

7  The  roaster  and  the  freighter  of  a  vessel  of 
400  tons  having  mutually  agreed  in  writing, 
that  the  ship  being  fitted  for  the  voyage, 
should  proceed  to  St  PHer$burgh^  and 
there  load  from  the  freighter's  factor  a  com- 
plete cargo  of  hemp  and  iron,  and  proceed 
therewith  to  London  and  deliver  the  same, 
on  being  peid  freight,  8tc.:  held  that  the 
master,  after  taking  in  at  St,  P.  about  half 
a  eai^o,  having  sailed  away  upon  a  general 
rumoaf  of  a  hostile  embaif  o  being  laid  on 
BrUith  ships  by  the  Russian  government, 
was  liable  in  damages  to  theTreighter  for 
the  short  delivery  of  the  cargo}  though  the 
jury  found  that  he  acted  bona  fide  and  under 
a  reasonable  and  well  grounded  apprehen- 
sion at  the  time;  fetnd  the  hostile  embargo 
and  seizure  was  in  fact  laid  on  six  weeks 
afterwards.  Alkinton  v.  Ritchief  H.  49 
O.  8.  891 

ATTACHMENT. 
See  Iksolvemt  Debtok,  1. 

ATTORNEY. 

An  attorney  of  B.  R.  in  pleading  his  privilege 
against  being  sued  b>  original,  improperly 
stated  the  custom  of  this  court  to  be  not 
to  compel  its  attomiesto  answer  an  original 
writ,  unlt49  first  forejudged  from  their 
office,  &c.  (which  is  the  custom  in  C.  B. 
but  not  in  this  court:)  but  held  that  enough 
appearing  to  sustain  the  plea,  the  custom 
which  had  no  fbundation  here  (of  which 
the  court  would  take  notice)  might  be  re- 
jected as  surplusage.  Stokee  v.  Maeon^  E. 
48  O.  8.  208 

AUTERFXDITS  ACQUIT. 

One  was  indicted  in  Middleetx  for  perjury 
committed  in  an  affidavit;  which  indict- 
ment, after  setting  out  so  much  of  the  affi- 
davit as  contained  the  false  oath,  concluded 
with  a  prout  patet  by  the  affidavit  affiled  in 
the  court  of  B  R.  at  TVetlminsteTt  &c. 
and  on  this  he  was  acquitted:  aAer  which 
he  was  indicted  again  in  MiddleHx  for  the 
same  perjury,  with  this  difference  only,  that 
the  second  indictment  set  out  the  jurat  of 
the  affidavit,  in  which  it  was  stated  to  have 
been  sworn  tn  London;  which  was  travers- 
ed by  an  averment  that  in  fact  the  defend- 
ant was  so  sworn  in  Middlesex  and  not  in 
London:  and  held  that  he  was  entitled  to 
plead  anterfoits  acquit;  for  the  jurat  was 


not  conclusive  as  to  the  place  of  swearing; 
and  the  same  evidence  as  to  (he  real  place 
of  swearing  the  affi<Iavit  might  have  been 
given  under  the  first  as  iioder  the  second 
indictment;  and  therefore  the  defendant 
had  been  onoe  before  put  in  jeopardy  for 
the  same  offence.  The  King  v.  Emden, 
£.  48  G.  8.  2t4 

AUTHORITY. 

One  who  had  voluot-irily  offered  to  pay  a 
sum  of  money  for  the  use  of  the  poor  of 
the  parish,  in  order  to  avoid  a  prosecution 
by  a  magistrate  upon  a  charge  oi  having  in* 
stigated  the  escape  of  a  prisoner  in  cubtody 
for  a  misdemeanor;  which  offer  was  con- 
sented to  by  the  magistrate,  and  the  money 
accordingly  paid  by  the  party  to  the  master 
of  the  court-house  for  the  use  of  the  poor; 
may  at  any  rate  countermand  the  appliea- 
tion  of  the  money  before  it  b  so  applied , 
and  may  recover  it  back  in  an  action  for 
money  had  and  received.  Taylor  v. 
Lendey,  M.  48  G.  8.  89 

AWARD. 

1  An  award,  that  certain  actions  be  discon^ 
iinued^  and  each  party  pay  his  own  coats, 
is  final  and  good;  being  in  effect  an  award 
of  a  stet  processus.  Blanchard  v.  Lilly^ 
E.  48  G.  8.  241 

2  Where  by  the  rule  of  reference  the  costs 
were  to  abidi  the  erent  of  an  award ;  that 
includes  the  coste  of  the  reference  as  well 
as  of  the  route.  Wood  v.  O" Kelly,  E. 
48  G.  3.  214 

BAIL. 

1  None  can  be  holden  to  special  bail  in  deti- 
nue or  fover  without  a  judge's  order.  Reg. 
O'en.  H.  48  G.  3  825 

2  Bail  above  having  been  put  in  and  excep- 
tion entered  in  the  vacation,  notice  of  jus- 
tificatron  for  the  first  day  of  the  next  term 
must  be  given  within  4  Jays  after  such  ex- 
ception.    Million  V.   Kingt  E.  48  G.  3. 

213 

BAIL  IN  ERROR. 

Bail  in  error  is  not  necessary  upon  the  stat. 
8  Jae.  1.0.  8.  in  debt  on  bond  conditioned 
for  the  payment  of  money,  and  alto  for 
performing  covenants  in  a  mortgage  dee  l. 
Butler  V.  Bruthfield,  M.  49  G.  8.         441 

HAIL  BOND. 

t  Where  the  writ  was  to  appear  before  the 
King  teheretoever  he  ehould  then  be  in 
England,  and  the  sheriff  took  a  bail  bond* 
for  the  party's  appearance  before  the  King 
at  TVetlmineter  on  the  day  named  in  the* 
writ ;  held  to  be  a  substantial  compliance 
with  the  Stat.  23  H.  6.  c.  9.  so  as  to  entitle 
the  assignee  of  the  sheriff  to  recover  od' 
such  bond.     Jonee  v.  Stordy,  M.  48  G.  3. 

42 

2  Where  the  principal  surrendered  tothegaofer 
at  the  county  gaol,  in  discharge  of  his  bail 
to  (he  sheriff;  before  12  o'clock  on  the  first 
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day  of  terni)  beinji  the  return  day  of  the 
writ,  and  the  under-aherilf  signified  hta  aa- 
aent  to  the  surrender  by  return  of  post  the 
neit  day,  at  the  distance  of  17  oiileji;  held 
aafiicient  to  discharge  the  bail-bond,  of 
which  the  plaintiflT  had  taken  ao  aasign- 
nient  aflerwarda,  with  notice  of  such  sur- 
render.    Plimpton  V.  Howel,  T.  43  G.  3. 
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BANKER. 
See  In#ra  Bankrupt,  1. 

BAXk  NOTES. 
See  EzEtuTioN,  1. 

BANKRUPT. 

1  A  costomer  paying  billa,  not  due,  into  hia 
bankers  in  the  country,  whose  cnston  it 
was  to  credit  their  cnatomers  for  the 
amount  of  aueh  bills,  if  approved  as  cash, 
(cbargina  interest)^  ia  entitled  to  recover 
back  Buco  hi  I  la  in  specie  from  the  bankera 
becoming  bankrupt;  the  balance  of  hia  cash 
account,  independent  of  snch  bills,  being 
in  his  favour  at  the  time  of  the  bankruptcy ;  • 
and  if  payment  be  afterwards  received  up- 
on such  bills  by  the  assignees,  they  are  lia- 
ble to  refund  it  to  the  customer  in  an  action 
for  money  had  and  received.  Gilet  v. 
Perkine  and  Other e ^  Attigneu of  Dieken' 
son  and  Olhere,  M.  48  G.  8.  22 

2  Neither  the  bankrupt,  nor  any  person 
claiming  from  him  b^  assignment  subse- 
quent to  the  commission  of  bankrupt,  ahall 
be  permitted  in  an  action  at  law  to  qnestion 
the  validity  of  such  commission,  and  recov- 
er fiom  the  assignees  the  property  of  the 
bankrupt  taken  under  it,  by  proving  an  act 
of  bankruptcy  committed  by  the  bankrupt 
prior  to  the  petitioning  creditor's  debt; 
though  it  be  also  shewn  that  there  Was  a 
sufficient  petitioning  creditor'a  debt  eiiat- 
ing  at  I  he  time  of  anch  prior  act  of  bank- 
ruptcy, whereon  a  belter  commisaion  might 
have  been  aued  out.  jDonooan,  Assignu 
of  Kennel  an  Ineolvent  Debtor^  v.  Dufft 
Assignee  of  the  same  Kenneth  under  a 
Commiseian  of  Bankrupt^  M.  48  G.  8. 

26 
8  The  certilicate  of  a  bankrupt  allowed  after 
the  filing  oi"  the  plaintiflT'a  bill  and  before 
plea  pleaded,  is  evidence  to  support  the 
general  plea  in  bar  given  by  the  aiat.  5  G. 
2.  c.  SO.  8.  7.  viz.  that  before  the  exhibiting 
of  the  plaintiff's  bill  the  defendant  became 
a  bankrupt,  and  that  ihe  canae  of  action 
accrued  before  he  became  a  bankrupt. 
Harris  v.  Jame$t  M.  48  G.  8.  64 

4  A.,  JB.,  and  C,  partners  and  distillers,  oc- 
cupied certain  premises  leased  to  A,  and  an- 
other and  need  in  common  «n  the  trade  the 
stills,  vats,  and  utensils  necessary  far  earry- 
■ing  it  on,.the  property  of  which  stills,  &c.«- 
terwards  appeared  to  be  in  A.  Ou't'he  dis- 
solution of  the  partnership, 'which  was  a  los- 
ting  concern,  it  was  agreed  thatC.  and  one  .X 
should  carry  on  the  business  <on  the  premi- 
■aes;  and  by  deed  between  the  Mvo  last  and 


A.  it  was  oovenanted  alld  agreed,  that  A. 
should  withdraw  from  the  business,  and 
permit  C.  and  /.  to  nae,  occupy,  and  en* 
joy  the  distill  house  and  premises,  paying 
the  reserved  rent,  &c.  and  the  several 
stills,  vats,  and  ntensils  of  trade  specified 
and  numbered  in  a  schedule  annexed,  in 
consideration  of  an  annuity  to  be  pakt  by 
C,  and  /  to  jf.  and  his'wife  and  the  aur- 
vivor;  With  liberty  for  C  and  /,  on  the 
decease  ef  A,  and  his  wife,  to  purchase  the 
distill-honse  and  premise  for  the  remain- 
der of  wl.'a  term,  and  the  stills,  vats,  &e. 
mentioned  in  the  schedule  :  and  C  and  J. 
Oovenanted  to  keep  the  stills,  vats,  and 
ntensils  in  repair,  and  deliver  them  up  at 
the  time,  if  not  purchased  :  and  there  was 
a  proviso  for  re-entry  if  the  annuity  vTere 
two  months  in  arrear.  Under  this,  C.  and 
J,  took  possession  of  the  premises,  with  the 
stills,  vats,  and  utenails,  and  carried  on  the 
business^  as  beA»re :  and  made  payments 
of  the  annuity,  which  sfterwards  fell  In  ar- 
rear more  than  two  months;  bnt  jf.'s  wid- 
ow and  executrix  who  survived  him  did 
not  enter,  bnt  brought  an  action  for  the  ar- 
rears, which  Was  stopped  by  the  bankrnpu 
ey  of  C.  and  /.  who  continued  in  posses 
sion  of  the  stills,  vats,  and  ntensils  on  the 
premises. — 

On  a  qnestion,  whether  snch  stills,  vats, 
and  ntensils  so  continuing  in  possessran  of 
C.  and  /.  the  new  partners,  and  used  by 
them  in  their  trade  in  the  same  manner  as 
they  had  been  by  the  former  partners,  of 
whom  A.  the  owner  was  one,  paased  under 
the  Stat.  21  Jac.  1.  c.  19.  s.  10.  and  11.  to 
the  assignees  of  C.  and  /.,  as  being  in  the 
pOMsession^  order  and  disposition,  of  the 
bankrupta  at  the  time  of  their  bankruptcy 
as  reputed  owners :  and  nothing  appearing 
to  the  world  to  rebut  the  presumption  of 
true  ownership  in  the  bankrupts  arising  out 
of  their  possessbn  and  reputed  ownenhhfp» 
(ef  which  reputed  ownership  the  jury  are 
to  judge  from  the  circumstances  ;)  heM^ 

1.  That  cha  stills  which  were  fixed  to 
tile  freehold  did  not  pass  to  the  assignees 
under  the  Words  goods  and  chattels  in  tbo 
statute. 

2.  That  the  vats,  8ic.  which  were  not 
so  fixed,  did  pass  to  the  assignees  as  being 
left  by  the  true  lownerin  the  poesession,  or- 
der and  disposition  (as  it  appeared  to  tho 
eye  of  the  World)  of  tlie  bankmpu*  as  re- 
puted owners. 

8.  That  the  ease  would  have  ndmiilod 
of  a  different  coosidenrtkm  if  there  Inxd  been 
a  usage  in  the  trade  for  .the  utensils  «if  it  to 
be  let  out  to  the  traders;  as  that  might  ImVo 
rebutted  the  presumption  of  ownership  aris- 
ing from  the  possession  and  apparent  order 
and  disposition  of  them.  Jlorn  v.  Baker^^ 
H.48G  8.  114 

6  The  costs  of  a  suit  in  Chancery,  directed 
to  he  paid  by  an  award  mado  before  ih9 
bankruptcy  of  the  defendant,  bnt  which 
coata  were  not  taxed  till  after  he  becaiwo 
•banltfupt,  cannot  be  proved  under  tke  i 
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mkiioii;  but  the  banhrupt  remains  liable  to 
be  attached  for  the  arnoaot  onder  the  award 
made  a  role  of  Court  The  King  ▼.  Da- 
viH,  H.  48  G.  8.  161 

6  The  departure  of  a  trader  fVom  hia  dwel- 
ling-boaae,  with  intent  to  delay  his  creditors, 
M  an  act  of  bankrnptcy,  though  no  creditor 
be  thereby  in  fact  delayed.  And  the  words 
in  the  stat.  1  Jac.  1.  o.  16,  s.  2.  following 
this  and  other  acts  of  bankruptcy  coniniit- 
ted,  viz.  **  to  the  intent  or  whereby  his 
**  creditors  shall  or  may  be  defeated  or  de- 
**  layed,*'  &c.  are  to  be  read,  **  to  the  in- 
*<  tent  his  creditors  ahall  or  whereby  (or 
**  that  thereby)  they  may  be  defeated.*' 
&c.  But  the  lying  in  prison  six  months  up- 
on an  arrest  is  made  a  substantive  act  of 
bonkroptcy  Independent  of  any  intent  of 
the  trader.  6o  in  the  case  of  an  act  of  bank- 
ruptcy by  the  trader's  beginning  to  keep 
house  the  denial  of  a  creditor  is  osuaily  given 
in  evidence,  not  to  shew  the  fact  of  the 
creditor *s  being  d^* layed,  but  as  evklence  to 
explain  the  equivooal  act  of  the  trader's 
keeping  in  his  house,  and  to  shew  that  he 
began  to  keep  house  with  intent  to  delay 
his  creditors.  Roberhon  v.  Liddel,  E.  48 
G.  8.  287 

7  Goods  sold  and  delivered  upon  an  agree- 
mifnt  to  be  paid  for  by  a  present  bill  pay- 
able at  a  fliture  date  do<^8  not  create  a  pre- 
sent debt,  on  which  to  fbond  a  eommission 
of  bankrupt:  nor  can  an  action  for  gooda 
sold  and  delivered  be  maintained  by  the 
vendor  befbre  the  time  when  the  bill  agreed 
to  be  given  would  have  come  due,  when 
the  contract  would  be  no  longer  executory. 
Neithor  can  such  executory  contract,  if  such 
bill  payable  at  a  future  dny  be  actually  giv- 
en to  secure  it,  found  a  good  petiimning  cred- 
Itoi's  debt  within  the  statutes  7  G.  1,  c.  81, 
s.  I,  and  6  G.  2.  c.  80.  s  22,  which  are 
confined  to  debta  due  on  bills,  bonds,  prom- 
issory notes,  and  other  personal  written 
securities  of  the  like  sort,  payable  at  a  fot 
tore  day;  which  alone  by  the  latter  statute 
are  made  available  to  found  a  good  petition 
ing  creditor's  debt.  HotkinM  v.  Duperoy, 
E.  48  O.  8.  242 

8  A  new  assignee  of  a  bankrupt  may  sue  \n 
debt  upon  judgment  recovered  by  a  former 
assignee,  displsced  by  the  Lord  Chancellor, 
which  judgment  was  **  for  damages  sus- 
tained, for  injoriea .  committed  as  well  by 
the  defendant  against  the  bankrupt  before 
his  bankruptcy,  as  also  against  the  assignee 
at  fucA,  after  the  bankruptcy."  For  such 
recovery  will  be  presumed  to  have  been  for 
injuries  done  to  the  bankrupt's  estate  and 
effectf .  And  the  plaintiff  may  declare  in  a 
general  form  as  having  been  duly  constitut- 
ed and  appointed  aaaignee  &c,  Ds  CoMon 
V.  Vaugkan,  T.  48  G.  8.  286 

9  A  covenant  in  a  charter  party  of  affreight- 
ment to  pay  freij^ht  to  the  owner  for  the 
hire  of  the  vessel,  m  not  transferred  to  the 
vendee  by  a  bill  of  sale  of  the  ship  made 
daring  tbe  voprage;  and  such  owner  after- 
wards becoming  bankrupt,  bis  aasigneos. 


and  not  the  vendee  of  the  ship,  have  the 
legal  right  to  receive  the  fVeight  and  demur- 
rage due  from  the  freighter  upon  the  char- 
ter party.      Splidt  v.  Bottles,  M.  49  G.  8. 

885 
10  Two  of  three  partners  affecting,  but  with- 
out authority,  to  bind  the  firm  by  deed,  as- 
signed a  debt  doe  to  them  from  a  corres- 
pondent abroad,  without  his  privity,  to  a 
creditor  at  home  and  afterwards  by  direc- 
tion of  such  correspondent  drew  a  bill  of 
exchange  in  the  name  of  the  firm  upon  his 
agent  here,  which  was  accepted,  payable 
to  their  own  order  (br  the  amount  of  the 
debt;  and  then  the  two  partners,  liaving  in 
the  meantime  committed  acts  of  bankrupt- 
cy indorsed  anch  bill  to  the  creditors  of  the 
firm  in  part  satisfaction  of  his  debt;  and  af- 
terwards separate  commissions  were  sued 
out  against  the  two  partners,  who  were  de- 
clared bankrupts,  and  their  effects  assign- 
ed; the  other  partner  being  all  the  time 
abroad.  Held,  first,  That  by  such  indorse- 
ment of  the  bill  by  the  two,  after  acts 
of  bankruptcy  committed  by  them,  though 
before  the  commissions  issued,  nothing 
passed  to  the  creditor;  for  the  bankrupt 
partners  bad  by  relation  ceased  at  the  time 
of  such  indorsement  to  have  any  contronl 
over  the  joint  stock  as  partners,  and  there- 
fore oould  not  bind  either  the  properly  of 
their  assignees  or  of  their  solvent  partner. 
2dly,  That  the  solvent  partner  might  join 
with  the  assignees  of  the  other  two  in  main- 
taining an  action  for  money  had  tind  receiv- 
ed to  recover  back  from  the  creditor  the 
amount  of  the  bill  received  by  him  from  the 
acceptor.  Sdly,  That  such  creditor  could 
not  set  off  a  gi  eater  demand  which  he  had 
upon  the  joint  firm,  though  represented  by 
the  diflTerent  plaintifft  Thomason^  jointly 
with.  Hip/^p,  and  Others,  jStssit^neet  of 
Underhm  and  Quest,  v.  Frere,  H.  49  G. 
3.  447 

BASTARD. 
See  Order  of  Justices,  1. 

1  One  magistrate  committing  the  mother  of 
a  bastard  child  to  custody  for  not  filiating 
the  child  is  yet  entitled  to  the  previous  no- 
tice of  action  required  by  the  stat.  24  G.  3. 
c.  44,  though  by  the  stat  18  Eliz.  e.  8,  s. 
2,  jurisdiction  over  the  subject-matter  is 
given  to  two  magistrates.  Heller  v.  Toke^ 
£.  48  G.  8.  864 

2  A  married  woprian  pregnant  in  the  absence 
of  her  husband  with  a  child,  which  when 
born  would  by  law  be  a  bustard,  is  remove- 
able  as  an  unmarried  woman  under  sect.  6, 
of  stat.  86  G.  8.  c.  101.  The  KingH.  The 
JnhabiianU  of  Tibbenham,  £.  48  G.  8. 

192 

BEECH, 
See  TivBBB,  1. 

BILLS  OF  EXCHANGE. 
I  A.  and  B.  having  exchanged  their  accept- 
ances of  bills  drawn  by  each  on  the  other 
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at  80  many  daja  data;  held  that  the  deliv- 
ery of  the  reiipective  billi  for  acceptance, 
and  the  re-delivery  of  the  aanne  by  the  ac- 
ceptora  to  the  respective  drawers,  was  a  ne- 
gotiation of  the  bills;  and  that  sach  bills 
could  not,  after  they  had  been  so  exchang- 
ed for  valaable  consideration  (as  the  ex- 
change of  acceptance  is)  for  20  days,  be 
post-dated  wiihoot  a  new  stamp,  as  upon 
new  bills;  'allbough'  during  all  that  time 
each  had  remained  in  the  hands  of  the  ori- 
ginal drawer.  Cardwell  v.  Martin^  H. 
48  G.  8.  102 

2  Where  the  indorsee  of  a  bill  of  exchange 
lodged  it  with  his  bankers,  who  presented 
it  for  payment  on  the  4th,  when  it  was  dis- 
honoured; and  00  the  6th  they  returned  it 
to  the  indorsee,  who  gave  notice  to  the 
drawer  of  the  diahonour  on  the  6th  by  the 
two-penny  ptwt:  held  such  notice  to  be 
reasonable.     ScoU  v.  Lifford^  E.  48  G.  S. 

173 

BILLS    OF  EXCHANGE   AND   PRO- 
MISSORY NOTES. 

Set   P^HTSER,    I, 

A  promissory  note  for  lOOZ.  payable  to 
plaintiff  or  order,  and  originally  expressed 
to  be /or  ra/uc  received,  generally,  being 
altered  the  next  dajr,  upon  the  suggestion 
of  one  of  the  parlies,  by  the  addition 
of  the  words  for  the  gooi  will  of  tht 
leaee  and  trade  of  Mr.  K.  deceated,  re- 
quires a  new  stamp;  such  words  being  ma- 
terial, and  not  having  been  originally  in- 
tended to  be  inserted,  and  omitted  by  mis- 
take.    KniU  V.  Williame,  H.  49  G.  3 

498 

BILL  OF  LADING. 
The  property  of  goods  passes  by  the  in- 
dorsement and  delivery  of  the  bill  of  lading 
by  the  consignee  to  another  bona  fide  for  a 
valuable  consideration,  and  without  collu- 
sion with  the  consignee;  although  the  in- 
dorsee knew  at  the  time  that  the  consignor 
had  not  received  money  payment  for  his 
goods,  but  had  taken  the  consignee's  ac- 
ceptances payable  at  a  future  day  not  then 
arrived:  and  aAer  such  aasignraent  of  the 
bill  of  lading  the  consignor  cannot  stop  the 
goods  in  transitu  upon  the  insolvency  of 
the  original  consignee.  Cuming  v.  Brown , 
£.  48  G.  3.  246 

BILLS  OF  LADING. 
Where  in  a  charter-party  freight  was  to  be 
paid  at  so  much  per  ton,  on  a  right  and 
true  delivery  of  the  homeward  bound  cargo, 
from  Hondurat  Bay  to  London;  and  the 
ship  and  cargo,  aAer  capture  and  recapture, 
having  been  wrecked  at  St.  JTi/ri,  into 
which  they  were  carried  by  the  receptors, 
a  sale  of  the  cargo  was  directed  by  the 
Vice- Admiralty  Court  there,  on  the  appli- 
cation of  the  master  acting  bona  fide  for  the 
benefit  of  ail  concerned,  but  without  orders 
from  any;  and  the  proceeds  of  the  sale 
were  remitted  to  the  ship  owners.     Held 


that  the  freighter  might  reeover  sach  pro- 
ceeds in  assumpsit  for  money  had  and  re- 
ceived, without  allowing  freight  pro  rata 
itineris.  But  he  could  not  recover  against 
the  ship-ownera,  opoa  special  counts 
framed  upon  the  bills  of  ladmg  signed  by 
the  master;  as  well  because  tbey  contained 
exceptions  of  the  very  perils  by  which  the 
loss  happened;  as  because  the  defendants, 
having  expressly  contracted  with  the  plain- 
tiff under  seal,  could  not  be  charged  in 
respect  of  the  same  subject-matter  bv  a 
contract  not  under  seal,  and  signed  by  their 
master  only,  and  not  by  themselves. 
Hunter  v.  Prituep,  M.  49  Geo.  8.        42S 

BOND. 
See  Annuity,  S. 

1  To  debt  on  bond  conditbned  for  the  pay- 
ment of  a  sum  of  money,  which  the  condi- 
tion stated  to  have  been  taken  up,  borrow- 
ed^ and  received  by  the  defendants  of  the 
plaintififi  at  respondentia  interest,  secured 
by  a  cargo  of  goods  shipped  from  Calcutta 
to  Oitend;  it  is  competent  to  the  defendant 
to  plead  that  the  bond  was  given  to  secure 
the  price  of  goods  sold  by  the  platntifis  tothe 
defendants  in  the  East-Indies ^  and  illegal- 
ly prepared  by  the  plaintiffs  for  shipment 
from  thence  to  beyond  the  Cape  of  Good- 
Hope,  without  the  licence  of  the  Etut- 
India  Company;  without  proceeding  to 
state  formally,  that  the  condition  was 
colourable,  to  conceal  ^e  illegality  of  the 
transaction,  and  to  negative  that  the  bond 
was  given  for  money  taken  up,  borrowed, 
and  received,  &c.  For  the  sUtement  in 
the  plea  is  rather  explanatory  of,  than  ab- 
solutely inconsistent  with,  the  transaction 
stated  in  the  condition  of  the  bond;  but  if 
it  were  inconsistent  with  it,  the  plea  would 
still  be  good  in  this  form.  Paxton  v.  Pop- 
ham,  E.  48  G.  3.  201 

2  An  officer  cannot  commute  for  money  the 
services  of  an  .impressed  man,  nor  let  him 
go  for  money;  and  a  bond  given  to  secure 
the  man's  return  on  non-payment  of  such 
money  is  void ;  and  may  be  avoided  by  a 
plea  disclosing  the  transaction,  and  shewing 
that  the  man  was  illegally  impressed. 
Pole  V,  Harrobin,  E.  22  G.  8.  B.  R.    205 

8  The  laches  of  obl'^ees  in  a  bond  (condi- 
tioned for  the  principal  obligor  to  aceonnt 
for  and  pay  over  from  lime  to  time  all  sach 
toils  as  he  should  collect  for  the  obligees,) 
in  not  proporly  examining  his  accounts  for 
8  or  9  years,  and  not  calling  upon  the 
principal  for  payment  so  soon  as  they  might 
have  done  for  sums  in  arrear  or  unaccount- 
ed for,  is  not  an  estoppel  tn  law  in  an  action 
against  the  sureties.  The  Trent  Aarif  o- 
tion  Company  v.  Harley,  T.  48  G. ;».  274 

4  The  Prince  of  Walu  having  granted  an 
annuity  for  his  own  life,  payable  by  the 
treasurer  of  bis  privy  purse,  which  annuity 
was  assigned  by  the  grantee  to  another 
with  the  Prince's  assent:  and  a  surKy  hav 
in^  given  bond  to  the  assignee  of  the  a>- 
nuity,  conditioned  to  pay  it,  if  the  Prio 
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or  the  treatttfer  of  hit  |irivy  pnrao,  or  anpr 
other  person  for.  the  Prince,  did  not  pej  it 
at  the  repectiveqoarter-dayfl;  held  that  the 
•orety  waa  boond  at  all  eventa  at  .law  hj 
the  terma  of  the  obligation  to  pay  it,  if  the 
Prince,  &c.  did  not  at  the  atipalated  timea 
of  payment;  whether  or  not  the  grantee  or 
aaaignee  of  the  annuity  had  the  right  or 
meant  of  compelling  payment  against  the 
principal  or  his  foods,  by  reason  of  any 
defaalt  of  aqch  grantee  or  asaignee  in  not 
presenting  a  particolar  of  his  demand  to 
the  Prince's  treaaorer,  as  required  in  all 
cases  within  the  stat.  85  G.  8.  c.  126.  a.  7, 
on  pain  of  being  foreclosed  of  such  demand; 
whatever  equitable  claim  might  be  founded 
by  the  surety  on  such  neglect.  O* Kelly  v. 
Sparku,  M.  49  G.  8.  .         424 


BOOKS. 

See  EriDBifCE, 


2.  8. 


BUILDING  ACT. 

1  In  trespaas  against  the  owner  of  a  hoase 
adjoining  to  the  plaintiff  *s  in  the  metropo- 
lis for  taking  down  his  party  wall  and  build- 
ing on  it,  the  defendant  shewing  at  the 
trial  that  be  was  authorised  in  doing  the 
thing  complained  qf  under  the  building  act 
14  Geo.  8.  c.  78,  is  entitled  to  treble  conta 
under  the  lOth  section,  upon  a  nonsuit. 
Colline  V.  Poney,  H.  48  G.  8.  168 

2  Where  notice  of  pulling  down  and  rebuild- 
ing a  parly  wall  was  given  under  the  build- 
ing act  14  G.  8.  c.  78,  and  the  tenant  of  the 
adjoining  hous«)  wht>  was  under  covenant  to 
reput.  Bndina  it  uecesnry.  in  consequence, 
to  shore  up  his  house,  and  to  pull  down  and 
replace  the  wainacoat  and  partitions  of  it, 
instead  of  leaving  such  expences  to  be  in« 
corred  and  pnid  by  the  owner  of  the  house 
giving  notice,  in  the  manner  prescribed  by 
the 'act,  and  afterwards  ptiying  the  same  to 
him  upon  demand,  employed  workmen  of 
his  own  to  do  those  necessary  works,  and 
paid  them  for  the  aame:  held  that  he  could 
i|ot  recover  over  against  his  landlord  such 
expences  iocarred  by  his  own  orders,  and 
paid  for  by  him  in  the  first  intiance:  all  the 
powers  and  authorities  given  by  the  act  in 
respect  of  any  workato  be  done,  being  giv- 
en to  the  owner  of  the  house  intended  to 
be  pulled  down  and  rebuilt,  and  the  land- 
lord of  the  adjoining  heose  being  only  lia- 
ble by  the  act  to  reimburse  his  tenant  mon- 
ey paid  by  him  to  the  other  owner  for  such 
worka  as  are  authorized  to  be  done  b^  such 
other  owner  in  respect  of  such  adjoining 
houte.     Robinaon  v.  LewU^  T.  48  G.  8. 
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CARGO. 
See  Ship,  4,  6. 

CARRIAGES. 
See  TumHPiKB,  I. 

CASE  EXPLAINED. 
.1  Molton  V.  Cheeeley. 
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CHARITABLE  USES. 
See  Mortmain,  1. 

CHARTER-PARTY. 
5et  AtiUMPsiT,  9,  10,  IT. 

1  The  clauses  in  the  Eaet  India  company's 
charter-partiea,  whereby  the  Company 
agree  to  allow  200/.  per  month  for  provit- 
iont  while  the  thip  remains  in  India  or 
China,  to  be  computed  from  her  delivery 
of  the  Company's  dispatches  (if  any)  at 
the  ahip't  **  jSrs/  coneigned  port,  until  the 
thonid  be  dispatched  from  her  lait  port  in 
India  or  China  to  return  to  Europe,**  it 
to  be  understood  of  her  laet  consigned 
port;  and  will  not  include  the' time  which 
elapted  aOer  her  departure  from  Canton 
(which  wat  hor  last  consigned  port  accord- 
ing to  her  sailing  instructions,)  on  Her  re- 
turn to  Europe,  from  which  course  she 
was  driven  by  stress  of  weather,  and  forced 
to  put  into  Bombay  for  repairs,  before  she 
was  again  dispatched  for  Europe.  But  af- 
ter the  ship  was  ready  to  sail  again  ftom 
Bombay t  theCompaoy'having  detained  her 
two  months  longer  for  convoy  before  they 
again  dispatched  her  for  Europe,  they  paid 
the  200/.  a-month  for  that  period.  And 
the  14/.  covenanted  lo  be  paid  by  the  Com- 
pany to  the  ship  owner  in  England  for 
each  paasenger  ordered  on  board  the  ship 
in  India  b^  the  company'a  agents,  is  pay- 
able, nutwiihstanding  the  loss  of  the  ship 
before  her  art-ival  in  the  Hiamet,  Moffat 
V.  The  Eatt  India  Company,  H  49  G.  8. 

466 

2  A  covenant  in  a  charter-party  of  affreight- 
ment, that  the  owner  shall  at  his  expence 

fortf.with  make  the  chip  tight  and  strong, 
Slc.  for  a  voyage  for  twelve  mon  hs,  &c. 
and  keep  her  so,  it  not  a  condition  prece- 
dent to  the  recovery  of  freight  aAer  the 
freighter  had  talen  the  ship  into  hia  service 
and  used  her  for  a  certain  period;  but  if 
the  freighter  k>e  afterwards  delaved  or  in- 
jured by  the  necessity  of  repainng  her,  he  - 
has  his  remedy  in  aamages.  But  if  the 
owner's  neglect  to  repair  in.  the  first  in- 
stance hud  precluded  the  freighter  from 
making  any  use  of  the  vessel,  that  would 
have  gone  to  the  whole  consideration ,  and 
might  have  been  insisted  on  as  a  bar  to  th^ 
action.    Havelock  v.  Geddee,  H.  49  G.  8. 

608 
8  A  ship  having  been  lot  to  freight  for  12 
months,  and  for  such  longer  peno'l  at  the 
freighter  should  detain  her,  foj  which  cer- 
tain proportions  of  the  freight  were  to  be 
paid  at  the  end  of  2,  6,  10,  and  14  monihs, 
&c.;  it  It  no  antwer  to  a  breach  for  non- 
payment of  six  monihs*  freight  jdue  at  the 
end  of  10  months,  that  the  owner  had  cov- 
enanted to  keep  the  Vessel  in  repair  du- 
ring the  time  the  wat  freighted,  and  that 
the  wat  not  in  repair  when  the  freighter 
ehipped  goodt  on  board  her  during  the  12 
months,  which  made  h  necetsary  for  him 
to  unload  and  repair  her,  whereby  the  waa 
nnterviceable  for  pert  d*  the  tix  months, 
and  that  he  had  paid  the  freight  for  all  the 
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time  the  wat  servicetble,  and  that  she  waa 
not  in  hie  lervice  for  10  roonllis  in  the  whole: 
non-constat  but  that,  after  she  had  been 
need  by  the  freighter,  she  wanted  repah', 
without  any  default  of  the  owner,  or  that 
he  was  guilty  of  aoj  delay  in  making  the 
repairs;  and  the  freight  would  atill  run  on 
during  the  time  of  repair.  Hav§lock  v. 
Gedd€i,  H.  49  G.  8.  608 

4  The  freight,  being  reserred  at  so  much  per 
month,  WHS  earned  at  the  end  of  each 
month,  although  the  stipulated  times  of 
payment  were  from  4  months  to  4  months, 
(after  the  first  two  ninths)  and  the  ship 
were  lost  before  the  end  of  14  months,  ib, 

5  An  allowance  for  extra  men  being  cove- 
nanted to  be  paid  by  the  freighter,  the  res- 
idue of  which  (after  part  payment)'  waa 
not  to  be  paid  till  the  ship*i  dUchargt  or 
return  from  her  voyage;  and  the  ahip  hav- 
ing sailed  on  a  voyage  to  St.  Domingo^ 
where  she  arrived*  but  was  burnt  before 
her  return;  held  that  such  loss  was  a  dis- 
charge of  her  from  the  freighter's  employ- 
ment, as  if  by  the  act  of  the  freighter;  on 
which  inch  extra  allowance  became  paya- 
ble, ib. 

COAL  MINE. 
See  UopTUOLD,  1. 

COVKMANT,  8. 

COLLEGE. 
See  MoBTMAiN,  1. 

COMPOUNDING. 

See  M1BDXMEANO&  COMPOUNDING. 

CONDITION  PRECEDENT. 

See  CHAmTKR-PABTT,  2, 8,  6. 

Fb^ioht,  2,  6. 

CONSUL. 
8€4  Ar&jcst. 

CONTRACT. 
iSee  Taadb,  I, 

CONVEYANCE  VOLUNTARY. 
A  voluntary  settlepient  of  lands  made  in 
eontideration  of  naturat  love  and  affeC" 
lion  is  void  aa  againat  a  sabse<|uent  pur- 
chaser for  a  valuable  consideration,  though 
with  notice  of  the  prior  aetttement  before 
all  the  purcbaae  money  was  paid,  or  the 
deeds  executed;  and  though  the  settlor  had 
other  property  at  the  time  of  such  prior 
settlement,  and  did  not  appear  to  be  then 
mdebtetJ,  and  there  was  no  fraud  in  fact  in 
the  transaction:  for  the  law,  which  m  in 
all  caaea  the  |udge  of  fraud  and  covin  aris- 
ing out  of  facta  and  intents,  infers  fraud  in 
this  caae,  upon  the  construction  of  the  stat. 
27  Eliz.  o.  4.  JDoe  d.  Otley  ▼.  Manning, 
M.  48  G.  S.  44 

CONVICTION. 
%  it  be  projper  for  a  magistrate  in 
-^  up  a  conviction  on  the  stat  6  Jinn, 


e.  14.  to  atnte  the  partioalar  nvidenee  of  the 
£ict  on  which  hia  judgment  ia  founded,  and 
not  merely  the  legal  effect  of  aucb  evi- 
dence, in  the  words  of  the  atatute,  yet  a 
conviction  in  the  latter  form  ia  valid  in  law: 
bat  the  ma|i8trate  aobjects  himself  to  an 
hiibrmation  if  he  endeavor  to  abelter  him- 
aelf  from  detection  by  mis-stating  each  le- 
gal reault  when  the  evidence  would  not 
warrant  it  The  King  v.  Pearte  £.  48  G. 
8.  179 

2  The  alatuto  42  G.  8,  forbids  corn  making 
into  malt  to  be  wettcid  while  it  isa-fioor  be- 
fore 12  daya  from  ibe  lime  when  it  is  emp- 
tied out  of  the  cistern.  Then  stat.  46  G. 
8.  a.  1,  repeals  that  provision  generally,  and 
enacts  (sect  3.)  that  the  corn  in  that  atate 
shall  not  be  wetted  till  9  daya,  &c.  after 
the  tat  of  Ju^wt  1806.  Then,  sect  14 
enacts  that  this  act  shall  commence  and 
take  effect,  as  to  all  matters  whereof  no 
special  commencement  is  thereby  provided, 
from  the  lat  of  Suguei  1806,  and  ahall 
continue  in  force  till  the  26th  of  March 
1807.  Held  that  incorporating  the  14th 
with  the  1st  sect,  this  law  only  operated  as 
a  repeal  of  the  former  one  during  the  time 
limited  in  the  l-lth  section ;  after  which 
the  firet  resumed  its  operation  during  the 
interval  between  the  26th  of  March  i807, 
and  a  subsequent  act  reviving  and  continu- 
ing the  46  G.  8.  7%a  JRng  ▼.  Jtygere, 
H.49G.  9.  614 

COPPER, 
8  e  MiNxa,  8. 

COPYHOLD.       i 

See   SI7B&SHDK&. 

COPYHOLD  AND  CUSTOMARY  ES- 
TATES. 
1  The  lord  of  a  manor,  as  such,  has  no  right, 
without  a  custom,  to  enter  upon  the  copy- 
holds within  his  manor,  under  which  there 
are  minea  and  veina  of  coal,  in  order  to 
bore  for  and  work  thesaiae:  and  the  copy- 
bolder  may  maintain  tresoaso  against  him 
for  so  doing.  But  where  toe  defendant  jus- 
tified under  the  lord,  as  being  seised  in  fee 
of  the  veins  of  coal  lying  under  the  copy- 
hold tene'irenta,  together  with  the  liberty 
of  boring  for  and  getting  the  coal,  &c., 
it  ia  not  enough  for  the  plaintiff  to  replv, 
that  as  well  all  the  veina  of  coul  under  the 
aaki  closes  in  which,  &c.  as  the  rest  of  the 
Boil  within  and  under  the  aame,  had  inime- 
morially  been  parcel  of  the  manor  and  de- 
mised and  demiseable  by  copy,  &o.  with- 
out any  exception  orreaervationofthe  coat. 
&c.;  nnlesa  ne  also  traverse  the  liberty  of 
working  the  mines;  because  the  plea  claims 
such  liberty  not  merely  as  annexed  to  the 
seisin  in  fee  to  be  exercised  when  in  actual 
poasession,  but  as  a  present  liberty  to  be 
exercised  during  the  continuance  of  the  co- 
pyholder's estate;  and  therefore  the  le- 
plicaiion  is  only  an  argumentative  denial  of 
the  liberty,  and  does  not  confcaa  and  avokl 
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It.  Baurnt  v.  Taylor,  T.  48  6.  8.  842 
a  One  who  hat  r  prinui  fscie  title  to  a  copy- 
hold ia  eotitled  to  inapeet  the  eoart  rolta, 
and  take  copief  of  them,  lo  far  aa  relatea 
to  the  copyhold  claimed,  ihoagh  no  eaaae 
be  depending  for  it  at  the  time.  The  King 
V.  Lucas,  T.  48  G.  8.  86S 

5  Where  a  copyholder  of  inheritance,  having 
power  by  custom  to  cat  timber,  aorrender- 
ed  to  the  nie  of  hia  will,  and  devised  to  A, 
for  life,  wiihoat  impeachment  of* waste, 
with  remainders  over;  thoogh  there  was  no 
inatancp  in  fact  of  a  copyholder  for  life  in 
the  manor  cotitng  timber;  yet  the  right  be- 
ing annexed  to  the  fee  and  inheritance,  the 
copyholder  in  fee  in  carving  out  his  tiatate 
may  make  a  tenant  for  lite  diapaniahable 
of  waste;  and  at  anv  rate,  the  lord  cannot 
enter  upon  the  copyholder  for  life'a  eatate, 
aa  for  a  fof  feitnre,  upon  hia  catting  timber; 
for  the  injary,  if  any,  ia  to  the  remainder- 
man of  the  mheritance.  Denn  d.  Joddrell 
V.  Johnson,  M.  49  G.  3.  877 

4  Entries  on  the  rolls  of  a  manor  coart,  of  ad- 
mission of  tenants  in  remainder  afler  the 
determination  or  the  eatate  of  the  last  ten- 
ant's widow,  who  held  during  her  chaste 
vifivity,  are  evidence  of  a  custom  for  the 
widow  to  bold  on  that  condition,  so  aa  to 
maintain  ejectment  arainst  her  as  for  a  for- 
feiture, on  proof  of  her  incontinence;  al- 
though there  were  no  instances  in  fact  stat- 
ed on  the  rolls  or  known  of  aucb  a  forfeit- 
ure having  been  enforced.  Doe,  dem. 
Askew  V.  Askew,  H.  49  G.  8.  492 

6  A  copyhold  having  descended  to  a  wife  aa 
heir  at  law,  who  died  before  admittntice, 
hliving  first  borne  a  child  to  her  husband, 
which  died  an  infant,  the  husband  waa 
held  entitled  to  hold  for  hia  life,  in  the  nature 
of  a  tenant  by  the  curtesy  of  JSngland,  ac- 
cording to  the  custom  of  the  manor;  though 
the  only  evidence  of  such  custom  on  the 
Rolls  was  three  instances  of  husbands  ad- 
mitted as  tenants  by  the  cuitesy,  according 
to  the  casiom.  whose  respective  wives  hud 
been  admitted  during  their  lives;  the  title 
of  a  wife  claiming  aa  heir  by  descent  being 
complete  without  admittance,  by  the  gene- 
ral law  of  copyhold,  and  the  title  of  a  ten- 
ant by  the  curtesy  being  also  by  operation 
•flaw;  Doe  d.MUnery.  £rightwen,H. 
49  G.  S.  621 

6  And  having  such  good  title  to  the  posses- 
sion as  tenant  by  the  curtesy,  hifl  possea- 
sion  of  the  copyhold  after  bis  wife*s  death 
will  be  referrcMi  to  that,  and  not  to  any  ad- 
verse title;  though  he  were  admitted  aAer 
his  wife*s  death  to  hold  to  him  pftreuani 
to  the  settlement,  by  which  the  eatate  of 
the  wife  was  limited  to  the  survivor  in 
fee;  so  aa  to  let  in  the  title  of  the  heir  at 
law  of  the  wife  in  ejectment  brought  with- 
in 20  yeara  after  the  husband's  death. 
Doe  d,  Milner  v.  Brightwen,  H.  49  G. 
8.  521 

And  though  l-8d  of  the  copyhold  had 
been  settled  many  years  before  upon  a  third 
person  for  life;    but  no  sarrender  having 


been  wade  to  the  trustees  under  |he  aettle- 
ment,  the  legal  estate  had  remained  in  the 
heirs  of  the  tenant  laat  seised  and  admitted; 
and  the  steward  of  the  manor,  appointed  by 
the  heir  at  law  and  her  husband,  h.^d  in  hia 
accounta  after  the  wife*a  death  (which  waa 
evidence  of  his  having  done  the  aame  in  her 
lifetime,)  for  above  20  years  back,  debited 
himself  with  the  receipt  of  2  Ms  of  the 
rent  for  the  husband  on  account  of  hia 
wife,  and  the  remaining  l-8d  for  tuch  oth- 
er person  claiming  nnder  the  settlement; 
yet  such  payment  to  the  latter  must  be  tak- 
en to  have  been  made  by  the  conaent  of 
the  person  entitled  at  law  to  the  whole;  ao 
as  to  do  away  the  notion  of  an  adverae 
poeaeasion  by  the  huaband  of  that  I-Sd, 
distinct  from  hia  posaeasion  of  the  other 
2-8da,  as  tenant  by  the  curtesy  after  hia 
wife's  death;  in  answer  to  a  claim  by  the 
heir  at  law  of  the  wife  against  the  deviaee 
of  the  huaband  who  act  up  an  adverae  poa- 
seaaion  for  above  20  yeara  after  the  wife's 
death.  "^ 

Nor  will  any  releaaefrom  the  heir  at  law 
living  at  the  time  of  such  curtesy  estate  be 
presumed  during  that  period ;  nor  after  hia 
death  from  the  preaent  heir  at  law,  who 
might  be  called  upon  in  equity  to  diarover 
it,  if  given;  though  such  release,  if  proved 
or  preaumed,  would  bar  the  cop>hoWer  a 
claim.  **«*• 

CORNWALL. 
See  Minks,  8. 

CORPORATION. 
I  The  charter  of  Saltash  empowera  the  may- 
or, juaiice  of  the  peace,  and  the  rest  of  the 
aldermen,  (seven  in  all.)  or  the  major  part 
of  them,  of  whom  the  mayor  and  juatice 
to  be  two,  when  it  ahall  aeem  to  them  con^ 
venient  and  necessary,  to  elect  aa  many 
free  burgetises  as  shall  please  them,  and  to 
the  same  free  burgesses  so  Reeled  to  admin- 
ister an  onth,  fyc.  The  H*»fendHnt  whs 
elected  a  free  burgess  in  October  1804,  and 
in  December  1806,  at  a  meeting  of  sii  out 
of  the  seven  aldermen,  in  consequence  of  a 
mandamus  to  them  to  fill  up  the  vacant 
place  of  alderman,  and  which  meeting  the 
mayor  aaid  was  held  for  that  sole  purpose, 
the  defendant  tendered  himself  lo  be  sworn 
in  :  against  which  8  aldermen  protested, 
one  of  whom  immediately  left  the  assem- 
bly ;  but  beforia  the  other  two  protpstors 
withdrew,  the  mayor,  with  the  assent  of 
two  other  aldermen,  administered  the  oath 
of  office  to  the  defendant.      Held, 

1st,  That  the  swearing  in  of 'the  bnrgpss 
might  well  be  at  a  time  subsequent  to  the 
election  ;  he  having  had  a  present  legal  ca- 
pacitv  to  be  sworn  in  at  the  time  of  hia 
election;  and  therefore  not  like  the  case  of 
an  infant  elected. 

2dly,  That  the  act  of  swearing  in,  being 
merely  miniaterial,  may  be  done  by  the 
mayor,  as  presiding  officer,  in  the  presence 
of  the  majority  of  the  mayor  and  aldennem 
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by  whom  each  act  was  reqnhred  to  be  done, 
wheiMoever  and  howRoever  amiembled,  and 
wiihoQt  any  previous  aummon?  for  this  pur- 
pose ;  there  being  no  diment  by  the  iiiujor- 
ity  at  the  time  when  the  outh  waa  ao  ad- 
miniatered. 

3dly,  ThoQgh  three,  an  eqoal  number  of 
those  drni  aaMeiiibied,  protected  ngainat  the 
defendant  *i  being  iworn  in  when  he  firat 
tendered  himnelf  to  take  the  tmih.;  yet  one 
of  the  proteatofii  having  withdrawn,  it  wna 
competent  to  the  majority  who  remained  lo 
adminiater  the  oath  :  no  vote  having  been 
come  lo  by  ihe  major  pan  at  firat  aaaem- 
bled  to  preclade  the  body  from  doing  the 
act  at  that  meeting 

4lhly,  Quare,  Whether,  if  it  be  fonnd 
acuinat  a  defendant  in  qao  Warranto,  that, 
thoogh  duly  elected,  he  wna  not  dniy 
■worp  in,  there  can  be  any  cither  judgment 
sgainit  him  than  of  ou^er  ahsolute ;  there 
being  no  instance  of  a  judgment  of  ouster 
quousqun.  The  King  v.  CourUnuy,  H. 
48  G.  8,  128 

2  Bot  where  the  new  mayor  of  JVew  Rom- 
ney  waa  required  by  charter  to  be  sworn  in 
before  the  old  mayor,  a  aweariog  in  by  the 
town  clerk,  the  naoal  officer  to  administer 
the  oath,  before  the  old  mayor,  bot  ag^inat 
the  consent  and  direction  of  the  latter,  waa 
held  void.  Rex  v.  EliU,  M.  8  G.  2.  B. 
R.  cited  in  Rex  v.  Courtenay.  131 

8  The  neglect  to  be  sworn  into  an  office  for 
above  20  years  afler  the  party  *s  election  to 
•  it  is  evidence  of  hia  refusal  to  accept  the 
office  :  aa  his  arqnieacence  unexplained  for 
ao  long  time  in  the  election  of  another  per- 
son into  the  office  is  an  evidence  of  hia  re- 
nunciation of  it,  and  the  acceptance  of  snch 
renunciation  by  the  body.  Rex  v.  Jordan, 
tempore  Lord  Hartixioicke,  cited  ibid    136 

4  Thoogh  the  affixing  of  the  common  aeal  to 
the  deed  of  conveyance  of  a  corporation  be 
sofficient  to  pass  the  estate,  without  a  for- 
mal delivery,  if  done  with  that  intent ;  ^et 
it  has  no  such  eSecl  if  the  order  for  affixing 
the  aeal  be  accompanied  with  a  direction  to 
their  clerk  to  retain  the  conveyance  in  his 
haoda  till  accounts  were  adjusted  with  the 
purchaser.  Derby  Canal  Company  v. 
l^UmoU  E.  48  G.  8.  180 

6  One  who  baa  not  taken  the  sacrament  with- 
in a  year,  bejng  incnpabje  of  being  elected 
into  a  corporate  office  by  stat  18  Car.  2 
e.  12.  hia  dinquaiifioation  was  held  not  to 
be  removed  by  the  annual  act  of  indemni- 
ty (47  G.  8  at.  2.  c  85.)  the  6th  seeL  of 
which  restrains  its  operation  in  caaea  where 
the  office  shall  bave  been  **  already  legally 
filled  up  and  enjoyed  by  any  other  per- 
son,*' at  the  lime  of  passing  the  act :  the 
fact  being,  that  the  defendant  and  another 
were  candidatea  at  the  time  of  election, 
when  40  electors  were  aasembled;  and  af- 
ter 2  electors  had  voted  for  ench  candidate, 
the  candidates  ware  asked  whether  they 
had  previously  taken  the  sacrament;  to 
which  the  defendant'  anawered  in  the  neg- 
ative, and  the  other  candulata  in  the  affir- 


mative ;  whereupon  notice  of  the  defend- 
ant's incapacity  waa  pnblicly  given  lo  tbo 
electors,  and  waa  heard  by  all  who  after- 
wards voted  for  the  defendant,  being  20  in 
number,  except  2  or  8;  and  16  aflerwarda 
foted  for  the  other.     Held, 

1st,  That  all  the  votea  given  for  the  de- 
fendant after  such  notice  were  thrown 
away. 

2dly,  that  the  other  candidate,  having 
the  greatest  number  of  legal  votes,  waa  du- 
ly electtni  ;  though  some  of  the  defendant's 
votes  (not  being  equal  in  number  to  the 

Eod  voiea  ultimately  given  for  the  other) 
d  voted  before  aoch  notice. 
Sdly,  That  the  preaumption  of  law  be- 
ing that  eVery  person  has  conformed  to  the 
law  till  something  appear  to  rebut  that  pre- 
aumption ;  it  must  be  taken  that  the  other 
candidate,  who  affirmed  hia  qualification, 
which  waa  not  negatived  by  the  jury,  was 
duly  qualified  ;  and  that  such  his  elec- 
tion, perfected  by  swearina  in,  was  filling 
up  and  enjoying  by  him  o?  the  office,  with 
in  the  proviso  of  the  indemnity  act,  so  as 
to  preclude  its  operation  by  relation  in  fa- 
vor of  he  def«*i)dant.  The  King  ▼.  Haw» 
kine,  T.  48  0.  8.  862 

CORRECTION.  HOUSE  OF. 
See  PniaovEa,  1. 

COSTS. 

See  {)amaoc8  and  Costs. 

1  In  an  order  of  filiation  and  maintenance 
the  justices  have  no  power  by  the  stat.  18 
Eliz.  c.  8.  to  direct  the  defendant  to  fkay 
the  costs  of  the  parish  in  obtaining  the  or- 
der; hut  haying  in  such  order  separated 
the  aom  to  be  paid  for  mninteoaoce,  and 
the  sum  to  be  paki  ft)r  co«t%  the  order  was 
qouahed  as  to  the  latter,  and  confirmed  aa 
to  the  reat  of  it.  2%e  King  v.  Sweet,  M. 
48  G.  8  29 

2  In  trespass  ai^ainst  the  owner  of  a  house 
adjoining  to. the  plaintiflT's  in  the  metropo- 
lia,  for  taking  dovni  his  party-wall  and 
building  on  it,  the  defendant  sbewinp  at  the 
trial  that  he  was  authorized  in  domg  the 
thing  complained  of  under  the  building  act 
14  G.  8.  e.  78.  ia  entitled  to  treble  coals 
under  the  lOih  aection,  upon  a  noesoit. 
Co//tn«  v.  Poney,  H.  48  G.  8.  168 

8  The  costs  of  a  suit  in  Chancery  directed  to 
be  paid  by  an  award  made  before  the 
bankruptcy  ot  the  defendant,  but  which 
costa  were  not  taxed  till  after  he  became 
bankrupt,  cannot  be  proved  under  the  com- 
miasion;  but  the  bankrupt  remains  liable 
to  be  attached  for  the  amount  under  the 
award  made  a  rule  of  court.  The  King 
v.  Dans,  H.  48  G.  3.  181 

4  In  a  apecial  count  on  a  policy,  the  risk  was 
stated  to  continue  until  the  ship  was  unload- 
ed, and  there  were  common  ccfunts:  held 
that  the  premium  having  been  paid .  into 
court  generally  was  an  Admission  of  the 
contract  stated  in  the  special  count:  and 
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that  it  was  not  competent  to  the  defendaDt 
to  shew  that  the  policy,  by  which  the  risk 
was  originally  made  to  cease  after  the  ship 
was  moored  24  hours  in  safety;  was  after- 
wnrdt  altered  by  the  broker  witbont  the 
defendant's  knowledge.  But  the  defendant 
having  afterwards  obtained  a  rule  to  amend 
the  rule  for  paying  money,  into  coort,  by 
.  confining  it  to  the  money  connts,  and  for  a 
new  trial  on  payment  of  costs;  and  the 
plaintiffs  thereupon  determining  to  take  the 
money  oat  of  court,  and  not  to  proceed 
farther,  is  entitled  to  all  the  costs  of  the 
action,  and  not  merely  to  the  osnal  costs 
of  a  new  trial.  Andrews  v.  Palsgrave, 
H.  48  G.  3.  164 

5  Where  by  the  rule  of  referenoe  the  costs 
were  to  abv/e  the  event  of  an  award:  that 
includes  the  costs  of  the  reference  as  well 
as  of  the  cause.  Wood  v.  O' Kelly,  E. 
48  G.  8.  214 

6  An  avowant  in  replevin  for  rent  in  arrear, 
for  whom  verdict  and  judgment  ^re  given 
below,  which  are  afhrmed  on  a  writ  of 
error,  is  not  entitled  to  his  costs  on  the 
sut.  8  &  9  W.  3.  c.  II.  s.  2.wkich  is  can- 
fined  to  judgments  for  defendants  on  de- 
murrer.    Golding  V.  Dias,  T.  48  G.  8. 
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7  Administrators  declaring  in  trover  on  a  pos- 
.  session  of  the  goods  by  their  mtestate,  and 

a  converraion  in  their  own  time,  and  being 
nonsuited,  are  liable  to  costs;  for  the  fact 
<tf  their  possession  is  immaterial,  and  they 
may  sue  in  their  own  right  Hollis  v. 
Smith,  M.  49  G  8.  890 

6  After  verdict  for  the  defendant,  and  a  new 
trial  awarded  upon  a  qoestioo  of  law,  with- 
out any  thing  said  as  to  costs;  and  instead 
of  proceeding  to  a  second  trial,  the  parties 
agree  to  state  the  fncts  specially,  as  if  in  a 
case  reserved  at  the  trial ;  on  which  the 
postea  is  afterwards  delivered  to  the  plain- 
tiffs; they  are  entitled  to  the  costs  of  the 
first  uial.  Robertson  ▼.  Liddell,  H.  .49 
G.  8  287 

9  Debt  on  bond,  where  the  plaintifi*  recovers 
a  verdict  for  nominal  damages  onlyi  and 
takes  bi«  judgment  for  the  penalty,  is,  not 
within  the  relief  of  the  stat.  48  G.  8.  c.  46. 
a.  8,  enabling  the  Court  to  allow  the  defend- 
ant costs  if  the  plaintiff  do  not  recover  the 
amount  of  the  sum  for  which  be  had  held 
the  defendant  tabail.  Conmacky,  Orego- 
ry,  H.  49  G.  8.  464 

COVENANT. 
See  PLEADitro,  16,  17. 

1  A  variance  in  setting  out  one  of  several 
covenants  in  a  lease,  on  which  breaches 
were  assigned,  viz*  the  Cellarbeer  field,  in- 
stead of  the  Alter  beer  field;  being  con- 
sklered  as  part  of  the  description  of  the 
deed  declared  on;  though  the  plaintiff 
waived  going  for  damages  on  the  breach  of 
that  covenant;  is  fatal.  PiUv*  Green,  H. 
48  a  3.  101 

2  In  a  lease  of  ground,  with  liberty  to  make 
a  water  coarse  and  erect  a  mill,  the  lessee 


covenanted  for  himself,  his  executors,  &e. 
and  asngns,  not  to  have  persons  to  work 
in  the  mill  who  were  settled  in  other 
parishes,  without  a  parish  certificate ;  held 
that  this  covenant  did  not  run  with  the  land, 
or  bind  the  assignee  of  the  lessee.  The 
Mayor,  4rc.  <tf  Congleton  v.  PaUison,  T. 
48  G.  8.  816 

8  In  covenant  on  an  indenture  of  demise  of 
a  coal  mine,  made  on  the  8th  of  July,  1806, 
reserving  l-4th  of  ihe  coal  jaited,  or  the 
value  in  money,  at  the  election  of  the  les- 
sor; and  if  the  ]-4th  fell  short  of  400/.  per 
annum,  then  reserving  snch  additional  rent 
as  would  make  np  that  annual  sum,  to  bo 
rendered  monthiy  in  equal  portions:  held 
that  the  lessor  basing  elected  to  take  the 
whole  in  money  may  declare  for  two  years 
and  three  months*  rent  in  arrear.  fiat 
even  if  tbe'mone^  rent  were  reserved  an- 
nually, the  plaintiff  may  remit  hia  claim  aa 
to  the  three  months*  rent,  and  enter  op 
judgment  for  the  two  years*  rent  only. 
Aad  having  first  well  assigned  a  breach  of 
the  covenant,  that  the  lesaees  had  not 
yielded  monthly  the  l-4th,  or  the  value  in 
money,  Ace.  but  had  refused,  &c ;  held  that 
it  woald  not  hurtoog'  eneral  detporrer,  that 
the  count  went  on  to  allege,  that  before  the 
exhibiting  of  the  plaintiff  *s  bill  viz,  on  ihe 
1st  of  November  1797,  i.OOl.  of  the  rent  re- 
served for  two  years  and  three  months  was 
due  and  in  arrear;  for  that  date  being  be- 
fore the  lease  made,  and  therefore  impossi- 
ble in  respect  to  the  subject  matter,  must 
be  rejected;  and  the  general  allegation,  that 
before  the  exhibiting  of  the  plaintiff 's  bill 
900/.  of  the  rent  reserved,  &c  was  doe, 
is  sufficient.  Buckley  v.  Xenyon,  T.  48 
G.  8.  '820 

GRIM.  CON. 
See  Vkmub,  1. 

CUSTOM. 
See  TiMBCR,  1.  Manor,  1. 
Where  a  plea  of  jastification  in  trespass  for 
taking  two  horses,  as  heriots,  stated  a 
custom  in  the  manor  that  the  lord  from 
time  immemorial,  until  Ute  diiision  of  a 
certain  tenement  into  moieties,  had  taken 
and  been  accustomed  to  take  a  heriot  upon 
the  death  of  every  tenant  dying  seised; 
and  since  the  division  the  lord  had  taken 
and  been  accustomed  to  take  on  the  death 
of  every  tenant  dying  seized  of  either  of 
the  moieties  a  heriot  tor  each  moiety ;  this 
must  be  taken  to  be  one  entire  custom,  and 
not  two  distinct  customs,  the  one  applicable 
to  the  tenement  before,  and  the  other  after 
the  division  of  it:  and  being  lak)  to  be  an 
immemorial  custom,  it  is  disproved  by  evi- 
dence that  the  division  was  made  within 
memory.  Kingsmill,  Bart  v.  Bull,  H. 
48  G.  8.  lOa 

DAMAGES  AND  COSTS. 
In  an  laction  on  the  cftse  against  the  sheriff 
for  negligent  and  wrongful  conduct  in  con- 
ducting the  sale  of  Um  plaintiff's  goods 
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■ndw  a  writ  of  6eri  fiiciai,  by  which  they 
were  sold  moch  ander  valae,  where,  ia 
•tatiAg  the  aobstance  of  the  writ  the  coant 
alleged  that  the  aheriflT  waa  commanded  to 
levy  SOs.  awarded  to  /.  C.  forJiif  damages 
aaitained  by  occation  rf  the  detaining  of 
the  debt ;  that  ia  proved  by  the  writ  which 
atated  ibnt  the  80s.  Were  awarded  to  /.  C 
for  hia  damagen  aastained  a$  well  by  reaaoa 
6f  detaining  the  debt  aa  for  hia  cost*,  &c.; 
for  costs  are  in  legai  aenae  incladed  in  the 
word  datnages,  Phillips  v.  Bacon,  H  48 
G.  8.  162 

DAY-RULE. 
A  day  rale,  when  made,  eovera,  by  relation 
baek,  the  liberation  of  a  priaoner  who  had 
aiqoed  the  petition,  bat  had  gone  oot  of  the 
prtaon  before  the  aitting  of  the  court  on  the 
aame  day;  though  the  manhal  were  aoed 
for  the  eacape  before  the  aitting  of  the 
coort.    Field  ▼,  Jones,  M.  48  G.  8.       84 

DEBTOR  AND  CREDITOR. 
See  iNauRAircB  of  Lirx,  1. 

DEBT  ON  JUDGMENT. 
See  Bankritpt,  8.    P|.badino,  8. 

DECLARATIONS— J9y    deceased    Per- 

sons. 

See  Ey  ID  sires,  2. 

DEED. 

See     CONTBTANCB.       StrRBBirDBR,    1. 

OR,    DBacRiPTiON    or    PsRaoira,    1. 
Ship,  5. 

1  Thongh  the  affiiing  of  the  common  aeal  to 
the  deed  of  .conveyance  of  a  corporation  be 
anfficieot  to  paaa  the  eatate,  without  a  for 
mal  delivery,  if  done  with  that  intent;  yet 
it  baa  nojach  effect  if  the  order  for  affixing 
the  aeal  be  accompanied  with  a  direction  to 
their  clerk  to  retom  the  conveyance  in  hie 
handa  till  acconnta  were  adjuated  with  the 
purchaaer.  Derby-  Canal  Company  ▼. 
mimot,  E.  48  6.  8.  180 

2  A  defendant  in  trespaaa  cannot  plead  by 
way  of  juatification  that  he  waa  poflseaied 
of  a  right  of  common  over  the  locna  in  quo 
under  a  deed  of  grant,  by  a  former  owner, 
alleged  to  be  aince  lost  or  destroyed  by  ac- 
cident and  length  of  time,  and  therefore  not 
proffered  in  court,  of  which  the  date  and 
namea  of  the  partiea  are  unknown.  Hendy 
Y.  Stephenson,  T.  18  G.  8.  888 

DEMISE. 
See  Lb  ABB. 

DEMURRER. 
Bee   PLBADiifO,    20,   21. 

DESCRIPTION  OF  PERSONS. 
John  Lealand  aurrendered  a  copyhold  in  the 
occupation  of  h^  John  Lealand  to  the  use 
of  Joseph  Lealand  and  John  Lealand  his 
son,  for  their  Uvea  and'  the  life  of  the  sur- 
vivor; remainder  to  the  heirs  of  the  body 
of  the  said  John  Lealand  son  <f  Joseph  L. ; 


remainder  t»  the  right  heifiof  flto  said  John 
lealand:  held,  that  the  nltimate  remainder 
waa  meant  for  the  right  heirs  of  John  iha 
surrenderor;  aa  well  becanee  John  the  sur- 
renderee ia  before  described  with  the  addl« 
tlon  of  the  son  of  Joseph;  as  of  the  mani- 
feat  futility  of  giving  John  the  eurrenderee 
an  eatate  tail,  and  aflerwarda  afye  in  aue- 
oeasioo.  Though  if  the  constmctioD  had 
been  left  doubtiol,  the  ultimate  remainder 
would  have  continned  in  the  aurreaderar. 
Roe  d.  Hucknall  v.   Foster,  £.  48  G.  S. 
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DESERTER. 

See    SSTTLSMSNT   BY     HiRINO    AND 

Sbrtics,    1. 

DEVISE- 
See  MouTjcAixf,   1. 

1  One,  having  entered  into  articlea  of  agreo* 
ment  for  the  purchase  of  certain  premiaea» 
deviaed  the  aame  to  a  truatee  to  pay  the 
rents  and  profita  to  her  three  daughtera  (one 
of  them  being  covert),  and  the  aurvivor  of 
them,  for  their  livea,  ahare  and  ahare  alike: 
and  af^er  their  deceaae,  in  truat  for  all  and 
every  the  child  and  children  of  her  three 
daughtera  who  should  be  living  at  the  death 
of  the  aurvivor  of  them,  aa  tenanta  in  com- 
mon: but  if  all  her  daughtera  abould  die 
without  leaving  any  issue,  then  afVer  the  de- 
ceaae of  the  aurvivor,  in  trust  for  her  grand- 
son, in  fee,  who  waa  her  heir  at  law:  the 
reaidne  of  her  real  and  personal  estate  to 
her  three  daughters.  Upon  a  bill  filed  by 
the  grandson,  in  the  life-time  of  the  aurviv- 
ing  daughter,  to  reairain  the  tenant  from 
cutting  timber,  &c.;  and  afler  a  convey- 
ance of  the  premitea  to  the  uaea  of  the  will; 

.  held  that  under  the  will  and  deeds  of  leaao 
and  releaae  the  three  daughtera  took  no  le- 
gal estatea,  but  that  the  releaae  took  an  ea- 
tate for  the  livea  of  the  daughters;  and  that 
such  of  their  children  as  should  be  living 
at  the  death  of  the  survivor  of  the  daugh- 
ters would  take  esutea  in  fee,  aa  tenants 
in  common.  Bobinson  v.  Oiey  and  Oth- 
ers,  M.  48  G.  8.  17 

2  /.  P.  deviaed  real  and  personal  eatate  to 
truateea,  to  pay  thereout  an  annuity  to  his 
wife  for  life,  and  out  of  the  residue  to  pay 
auffieient  for  the  maintenance,  education, 
and  anpport  of  hia  only  daughter,  until  she 
ahoold  attain  tbe  age  of  21  yeara,  or  mar- 
ry; and  when  she  abould  attain  21,  or  mar- 
ry, then  to  her  in  fee:  but  in  case  his 
daughter  should  die  under  age  and  unmar- 
ried, then  the  eatatea  to  go  to  hn  wife  for 
life;  «nd,  after  her  deceaae,  to  tbe  two 
children  of  hia  nephew,  aa  tenanta  in  com- 
mon in  fee:  with  a  proviao,  that  if  either 
hia  wife  or  daughter  abould  marry  a  Scotch-' 
man^  then  hia  wife  or  daughter  so  marrying 
ahould  forfeit  all  benefit  under  hia  will,  and 
the  eatatea  given  to  auch  hia  wife  or  daugh- 
ter aa  ahould  ao  marry  abould  deacend  to 
such  person  or  persona  aa  would  be  entitled 
under  hia  will,  in  the  aame  manner  aa  if  hia 
wife  or  daughter  were  dead.    Held,  that 
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inch  partial  reatraint  of  marriaga  waa  legal ; 
and  that  the  daughter  having  while  ander 
age  married  a  5co/cAmaaau2died,  leaving 
a  aoD,  aach  wo  eoold  not  toberit,  nor  her 
bosband  be  teoaot  bj  the  curteay ;  bnt  that 
the  Hoiitation  over  (the  teautor'a  wife  be- 
ing alao  dead)  to  the  two  children  of  the 
teataior'a  oephew  (which  nephew  waa  atiti 
living,)  took  effect  immediately  oo  aach 
marriage;  they  being  the  penoni  deaigoat- 
ed  by  the  will  to  take  in  the  event  which 
had  happened;  the  teatator  having  consid- 
ered such  prohibited  marriage  the  aame  aa 
the  death  of  hia  daughter,  under  age,  un- 
married.     Ftrrin  v.  Lyon,  M.  48  G.  8. 

93 
8  Where  there  ia  no  connexion  by  graynmati- 
cal  oonatruction  or  direct  wordaof  reference, 
or  by  the  declaration  of  aome  common  pnr- 
poae,  between  diatinct  deviMa  in  a  will,  the 
apecial  terma  of  one  devise  cannot  be  drawn 
in  aid  of  the  conatroction  of  another,  al- 
though is  ita  general  teruia  and  import  sim- 
ilar, and  applicable  to  persona  atnndiog  in 
the  aame  d4>aree  of  relationship  to  the  tea- 
tator; and  there  being  no  apparent  reason, 
other  than  the  different  wording  of  the 
clauaea,  to  preaonie  that  the  teaUtor  had  a 
different  purpoae  in  view 

Therefore,  where  the  teatator  having  a 
800  married,  and  aix  graodsooa  and  three 
gtand-danghters,  and  three  farma.  devised 
all  hia  landa  to  hia  son  for  life  ;  and  after 
hia  death  gave  to'  his  eldeat  grandson 
27(omas  (the  defendant)  the  north  aide  of 
Doum  fam^  and  to  his  grand-daoahter 
Francti  the  sooth  aide  of  the  aame  farm ; 
and  to  his  grandsons  Georgt  and  Edmund, 
and  hia  grnnd-daughter  Elizabeth  '*  the 
upper  part  of  Z.at/i /arm.  equally  between 
tbem  80  long  aa  they  ahould  remain  aingle; 
but  if  either  married,  then  to  have  paid  by 
the  other  two  ten  pounds  a  year  for  his  or 
her  life:*'  and  to  hia  grand>sona  Edtoard 
and  John,  and  hia  grand-daughters  Mary 
and  ^nn^  '*  the  lower  part  of  Lain  farm , 
equally  between  them  (which  made  them 
tenanu  in  common)  so  lon^  aa  they  le- 
mained  aingle;  but  if  either  married,  then 
10/.  a-year  (not  saying  to  he  paid  by  the 
others)  for  his  or  her  life:'*  and  then  gave 
the  third  farm  to  another  grandson :  held, 
that  on  the  marriage  of  Edward,  Mary 
and  Ann,  their  co-devisee  of  the  lower 
part  of  the  Lain  farm,  John^  who  remain- 
ed single,  could  not  recover  the  8-4thji  of 
the  farm  forfeited  by  their  marriage,  aa  up- 
on the  supposition  that  the  10/.  a  year  for 
life  to  each  of  the  devisee  so  marrying  waa 
to  be  paid  by  him  who  remained  aingle;  aa 
in  the  correaponding  deviae  of  the  other 

Krt  of  the  Lain  far jn:  but  the  8-4tha  may 
chargeable  with  the  annuiiiea  of  10/.  a 
rear  to  each  in  the  hands  of  the  heir  at 
law,  who  was  entitled  to  those  shares. 

Neither  could  the  grandchildren  take  a 
fee  by  implication  in  the  ahares  so  devi- 
sed to  them  generally,  without  worda  of 
limitation,  merely  from  the  circumstance 


(hat  an  expreaa  eatate  ybr  lifemmB  first 
given  to  the  teatator'a  aon  and  heir  at  law. 
Right  d.  Complon  v.  Compion,  H.  48  G. 
8.  182 

4  By  a  bequest  of  leasehold  to  JR.  until  hit 
(eldeat)  eon  T.thall  attain  21,  and  no  Ion- 
gir :  bnt  in  eatt  T.  ehall  die  in  minority, 
then  to  J.  or  O  (his  younger  brothers)  or 
either  surviving  or  attaini^ig  21,asafore- 
aaid ;  with  a  desire  that  R.  would  quit  and 
deliver  u/*  the  premieea  at  aforeeaii,  and 
confirming  the  bequest  of  tliem  to  it. 'a 
family  on  hia  relioquii>hment  of  a  certain 
claim,  which  be  did  relinquish  :  held,  that 
Ton  hia  attaining  21  took  the  estate  by 
necessary  implication  ;  though  there,  were 
a  deviae  of  the  rpaidue  to  A.  the  younger 
brother  of  R.  Goodright  ▼.  Hotkint,H, 
48.  G.  8.  165 

6  Under  a  devise  to  A,  for  life,  remainder  to 
B*  and  her  heira  ;  bnt.  if  B,  die  before  A., 
or  .if  ahe  die  without  helra,  of  her  body, 
then  to  C.  and  hia  hoira,  &c. :  heki  tbiat 
the  deviae  over  to  C.  after  B.  could  only 
take  effect  if  B.  died  before  A.  and  without 
iaaue;  for  that  nnlasa  or  were  ^ead  aa  and 
the  deviaee  over  would  take  if  B.  died  be- 
fore A,,  although  B.  left  iaaue;  which 
would  clearly  be  againat  the  apparent  in- 
tent of  the  deviaor,  which  waa  to  prefer  the 
isaoe  of  8.  to  C.  Denn  d,  JVilkiat  v. 
Kemeyt,  E.  48  G.  8.  188 

6  It  aeema  that  freehold  may  paaa  by  a  will 
giving  the  eatate  a  local  deacription  and 
name,  though  it  be  mistakenly  called 
liatehold ;  there  being  no  other  property 
answering  to  the  name  and  deacription.. 

Ibid. 

7  Under  a  devise  of  lands  to  the  testator's 
son  Joteph,  his  heire  and  attignt  forever  ; 
but  in  caae  his  son  should  die  without  ittue, 
then,  to  go  to  the  uhild  of  which  his  second 
wife  was  enaient;  held,- that  Joteph  took 
an  estate  uil.  Boe  d,  EUit  v.  Ellie  E. 
48  G.  8.  190 

8  Under  a  davise  of  land  to  the  two  children 
of  the  teatator's  brother  W.,  when  they 
attained  the  age  of  21  yeara;  but  the  ex- 
ecutor to  account  to  them  for  the  profile 
until  the  age  of  21,  or  day  of  marrbge : 
but  if  either  thould  die  before  21,  the  sur- 
vivor to  be  heir  to  the  othttr  :  held  that  the 
fee  paased,  which  would  go  over  totheaor- 
vivor  in  caae  one  died  under  21,  and  would 
decend  or  k»e  diapoaeable  if  he  died  after 
attaining  21  :  and  that  a  devise  of  other 
land  to  the  two  children  of  another  brother 
R.  on  the  tame  condition  at  W.*a  children, 
waa  governed  by  the  aame  cooairuction. 
Doe  d.  ^''right  V.  Cundall,  E.  48  G.  8. 

198 

9  One  having  a  freehold  manor  of  Sutton, 
and  freehold  landa  there,  and  having  alao 
copyhold  within  the  iownthip  of  Sutton 
and  within  the  local  ambit  of  the  manor, 
but  held  of  another  manor ;  and  having 
surrendered  his  copyhold  to  the  use  of 
his  will ;  devised  all  his  manor  of  8.,  and 
all  hia   meaauagea,  farmt^    landa,   tone- 
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nents  and  hereditamedti  whatfoever, 
wilhin  the  pricitU  and  terriioriet  of  8. 
m  the  coDoty  of  Chiaier,  with  their  rigbu, 
membert,  and  appurtenancea^in  troat  forbia 
daagbter  X,.,  (having  deviaed  other  eatatea 
in  other  coontiea  to  two'  other  daoghters,) 
and  to  lier  children  in  strict  aettlem'ent: 
held,  1.  That /arnu,  lands,  &c  within  the 
township^  thoQgh  not  within  the  manor  of 
Sutton,  paiiied  by  ibe  deacription  of/araia, 
&c.  within  the  precinr.ti  and  territoriei  of 
8.  2.  That  the  general  words  '*  messoagea, 
farmt,  landa,  &c.  and  particularly  th(S  word 
farmi,  were  sofficient  to  carry  copyhold  as 
well  B8  freehold  in  the  place  deacribed,  if 
snch  appeared  to  be  .the  intent  of  the  testa- 
tor opon  the  whole  wiir  S.  That  aocfa  in- 
tent was  evinced  in  this  caae  by  the  word 
farmt^  where  it  appeared  that  the  testator 
bad  a  farm  compoeed  of  copyhold  and  free- 
held,  which  he  had  let  as  one  entire  sub- 
ject, and  which  oioat  otherwtae  be  divided: 
and  also  by  this,  that  he  had  charged  the 
property  deviaed  be  ond  the  annnal  income 
of  It,  nnleas  the  copyhold  were  included. 
And  that  tbia  intent  was  not  rebutted  by  a 
power  of  leasing  for  21  years  given  to  all 
the  tenanta  for  life;  nor  by  power  to  the 
trustees  to  raise  portions  by  grants  of  long 
terms  of  years.  4.  That  a  small  copvbold 
distant  8  milea,  and  a  email  freehold  20 
miles  from  SuUon,  but  wilhin  the  county 
of  Chetttr,  did  not  paas  by  that  devise,  but 
did  paas  under  a  general  reaidnary  claoae 
to  another  daughter.  Doe  d.  Beloiyu  v. 
The  Earl  of  Lucan,  E.  48  G.  8.  219 

10  A.^  havmg  bo  issue,  and  being  tenant  in 
tail  under  the  will  of  Dr.  6.,  with  remain- 
der to  B.  and  O.  for  life,  remainder  to  the 
heirs  of  their  bodies,  for  such  estates  and 
in  such  proportions  as  they  or  the  survivor 
■hoold  appoint,  and  in  default  of  such  ap- 
pointment, remainder  to  the  heirs  of  the 
body  of  B.,  with  remainders  over;  made 
bis  will,  whereby,  after  devising  certain 
eatatea  to  trustees  to  sell  and  apply  the 
purchase  money  amongst  different  relations, 
and  directing  them  to  sell  all  other  his  real 
estates  and  apply  the  money  to  some  of 
those  relations;  he  gave  6/.  a-pi^ce  to  C. 
(who  survived  B)  and  to  D.  the  only  child 
of  B.  and  C,  *'  in  consideration  of  the 
*<  ample  provision  made  (or  them  after  mv 
"  decease  by  Dr.  O.,  who  baa  by  hia  will 
'*  deviaed  to  them  certain  estates  in 
**  R.t  now  in  my  possession,  which,  though 
"  I  could  now  legally  dispose  of,  I  mean 
**  fully  to  confirm  to  them;  according  to 
**  the  intent  of  the  aaid  will."  ^  After  this 
jf.  auffered  a  recovery,  and  declared  the 
uses  to.  himself  for  life,  remainder  to  auch 
persons  and  for  such  uses  as  he  by  deed, 
will,  or  codicil  to  be  properly  attested, 
should  appoint;  and  for  default  of  such  ap- 

Jioiotmeot,  to  C.  for  life,  remainder  to  i>. 
or  life,  with  remainder  over  in  fee.  After 
this  be  made  a  codicil,  dnipr  executed, 
whereby  he  confirmed  hia  said  will  in  all 
respects  not  tbereby  altered:  and  after  mak- 


ing some  alterations  in  respect  of  other 
property,  be  declared  such  codicil  to  be 
part  of  his  siiid  will. 

Held  that  C,  and  D.  took  nothing  under 
the  will  and  codicil  of  Ji,  in  the  property 
which  had  belonged  to  Dr.  G. :  for  it  did 
not  appear  that  Jt.  intended  by  his  will  to 
devise  the  property  in  question,  but  rather 
to  let  it  paaa  as  it  was  devised  by  the  will 
of  Dr.  O.:  and  hia  confirmation  of  his  will 
byl  bis  codicil  could  not  carr>  it  further. 

But  evon  if  be  bad  intended  to  exercise 
a  deviaing  power  by  the  will,  according  to 
the  estates  carved  out  by  Dr.  G.'s  will  for 
C  and  D.,  yet  he  afterwards  altered  that 
intent,  and  took  a  new  estate  in  the  pre- 
mises,  by  suffering  a  recovery,  the  uses  of 
which  were  different  from  tho^e  of  Dr. 
6.*s  will  ;  reserving  to  himself  a  pciwer 
of  appointment  by  deed,  will,  or  codicil  ; 
and  when  he  executed  a  codicil  afterwarda, 
confirming  hia  will  in  all  respecta,  except 
where  altered  or  revoked  by  bis  codicil, 
and  then  made  specific  alterations  as  to 
other  parts  of  his  property,  without  refer- 
ence to  his  power,  or  to  the  property  in 
question,  (though  such  reference  be  not  es- 
sentially necessary  to  the  execution  of  a 
power,  if  it  plainly  appear  that  the  party 
meant  to  execute  it)  nothing  appeared  to 
shew  that  he  meant  to  execute  the  power 
by  bis  codicil  confirming  his  will  generally, 
supposing  it  could  take  effect  through  the 
medium  of  such  a  will.  Laner,  fVUkins^ 
M.  49  G.  8.  SQ9 

11  One  devises  all  his  freehold  estate  to  bia 
wife  during  ber  natural  life,  **  and  also  at 
**  her  disposal  afterwarda  to  leaw  it  to 
'*  whom  she  pleaaes:*'  held  that  this  only 
gave  her  a  power  to  leave  it  by  will;  and 
therefore  that  a  disposition  of  it  by  feoff- 
ment in  her  lifetime  was  void.  Doe  v. 
Tharley,  H.  49  G.  8.  456 

12  Under  a  devise  to  the  testatrii's  daughter 
E.  fot  life,  remainder  to  her  children  and 
their  heirs  forever;  but  in  caso  E.  die  with- 
out leaving  any  is«ue  of  her  body,  then  to 
certain  other  grand-children,  by  other  daogh- 
ters, equally  to  be  divided  between  them^ 
share  and- share  alike,  as  tenants  in  com- 
mon: but  in  case  of  the  death  of  either  of 
ber  grand-children,  under  age  and  without 
leaving  any  iasue  the  share  of  him  or  her 
80  dying  sbootd  be  for  the  benefit  of  the 
aurvivora  of  the  reapective  family,  &c. 
Held  that  the  grand-children  took  a  fee  in 
their  respective  shares,  by  reason  of  the 
devise  over  on  their  dying  unner  age,  with 
aui  executory  devise  over,  if  any  of  them 
died  under  21.  and  without  leaving  iasue  at 
the  lime  of  their  respective  deaths;  and 
therefore  the  limitation  over  was  not  too  re- 
mote.    Toovey  v.  BasBett,  H.  49  G.  3. 

466 
18  Under  a  devise  to  H,  of  certain  teoententa 
by  name  for  ber  life;  provided  tbnt  if  S. 
and  ^.  (to  whom  and  to  whose  children 
the  reversion  and  inheritance  of  the  prem- 
ises were  intended  if  H,  ahould  die  with 


INDEX. 


64S 


out  mm)  AoaM  gire  J7.  leMI.  for  ber 
life  efetnte,  (hen  fbe  teitiitor  duvised  all  and 
smf^olar  the  snid  estiite  and  prenmefi  eall- 
^,  &c.  to  S.  and  Jt,  for  their  liveii,  ahare 
and  ahare  alike ;  and  on  the  death  of 
^lliefr,  Aeir  moiety  mto  and  among  the 
children  dT  tin  anrvWor  and  their  heira, 
ahare  and  ^are  aHke,  fre.  ae  tenania  in 
eoonnott,  &e.  provided  that  if  B,  ahould 
dit  in  poswestion  vf  ike  prtmi9e9  aincle  and 
'without  inne,  then  he  gave  the  anid  eatate 
and  premriaea  io  8.  and  A.^  and  to  tke  u- 
ffue  of  their  bodies  iavfully  btgotitn  or  io 
i6«  bigottenj  and  'Aeir  Aetrs,  at  tenantt  in 
tommon  ▲«  AVORsaAiD;  held  that  the 
'words  at  afortMoid  drew  down  to  ilie  aeo- 
ond  dnnae  Hie  limitations  of  fhe  fitat,  and 
ehewed  tliat  the  teataior  meant  that  S.  and 
A.  JRid  their  children  i^oold  mice  the  aame 
eaiatet  on  H.  d>tnf  in  poaaesaion  wiilioat 
iasoe,  aa  tfiey  would  have  done  if  the 
ItNMM.  bad  been  ^paid.  And  held  iAjo,  tfiat 
«  yoonger  child  of  jf .  bora  after  the  deaib 
of  the  teataior,  and  before  fhe  deat  i  of  if. 
and  S.  (who  died  wittioat  iMoe)  waa  en- 
tiiled  to  ahare  in  the  inoietiea  both  of  5. 
and  of  A. ;  and  that  the  eldeat  aon  of  A, 
'was  also  entitled  to  ahara  io  both  moietiea, 
thoQch  lie  d^ied  before  A,\  and  on  histleath 
the  share  m  S.*t  moiety  deoended  imioe- 
dintely  to  hia  next  t>r  >iher  and  heir  m  taw, 
an  did  also  his  share  in  ^.*a  moiety,  on  her 
•death  nfler  bim.  Mirodith  v.  Meredith, 
H.  49G.  B.  485 

14  Und^r  a  devise  of  aeven  dffierant  eaiatea 
Io  a  aister ,  bfoihCTs,  and  nephews,  respec- 
tivety,  one  to  each  stock  ;  inctnding  as  to 
ah  sr  the  estates,  three  neveral  lives  in  soo- 
«ea<iS«tt  on  eac^  ealale  ;  and  aa  to  the  aev- 
«nib,  (which  in  the  6fat  inatence  was  only 
limited  to  two  persona  for  life  in  avcces- 
aion.)  giving  Aioae  two  a  power  **  to '^dd 
another  life  or  lives  to  make  three,  in  like 
manner  aa  a^or  mentmncd  tor  other  per- 
aona  to  do  the  aame  ;**  and  then  giving  this 
'geneial  power,  '*  that  usken  and  so  often 
**  as  the  Kves  on  either  of  tke  estates  be- 
**  fore  given  aha II  be  4>p  dooth  reduced  to 
**  two,  that  «hen  ii  ohall  be  in  the  power  of 
**  the  person  or  peraona  ibeo  cnjoving  the 
**  said  est»te  or  estatea  to  renew  the  atrnie 
**  whh  the  peraon  or  peraona  to  wliom  the 
**  revenoe  fhereef  shall  beloi^,  bv  adding 
**  a  third  lile  w  snch  estate,  and  paying 
**  such  reversNNier  two  years*  purchase  tor 
*'  soeh  renewal;  and  akw  to  exchange  ei- 
**  Vher  of  the  said  two  lives,  on  pa}  meat  of 
**  one  yeara*  pnrchoae  :*'  heW  that  tlie  pow- 
er  orrmnwalonly  antboriced  the  «dditk>n 
of  one  life  to  the  three  on  «ach  eainte,  and 
of  making  one  e&cha«go  of  a  life.  i7of 
dtm.  Bardn^ieke  v.  Bard'witke^  U.  49  G. 
8.  606 
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EJECTMENT. 
See  LawdloiiI)  and  TcirAirT. 

1  Where  ejectment  is  ^breoglft  after  a  finn 
levied  by  the  defendant,  hot  before  all  th« 
proclamations  have  boon  made  nnder  the 
atal.  4  Hen  7.  e.  24,  it  ia  not  nnoeaaary  for 
the  leaaor  to  prove  an  actual  entry  to  avokl 
anch  fine  ;  conaidering  it  to  operate  only  aa 
a  fine  at  common  kw  :  hot  by  the  defend- 
ant's oonfeaaion  of  •leaae,  enUy,and  onatnr, 
the  roeriu  only  of  the  leaaer'a  title  are  pot 
in  isane     Doe  v.  H'atU,  M.  48  -G.  8.     24 

2  One  having  good  title  to  the  ^oaaaaaiop  of 
B  copyboM,  aa  tenant  by  ibe  corieay,  by 
the  coatom  of  the  manor;  bia  poaaeasion  of 
the  copyboM  after  bis  wife's  d«aih«  will  bo 
referred  to  that,  and  not  to  any  adverae 
title  ;  though  he  were  sdmilted  after  hia 
wife's  death  to  hold  to  him  puranant  to  a 
settlement,  by  which  the  eatate  of  ibe  wife 
vaaa  limited  to  the  annrivor  «o  fee,  so  as  to 
let  m  the  title  of  the  heir  at  law  el  the  wife 
in  ejectment  broaght  within  20  years  nfter 
the  hostiand*s  death,  though  more  ifann  20 
yeafra  after  the  dceth  «f  the  wife  Doe 
dtm.  Sir  Witliam  Mihtort  Bart  v. 
Brightwen,  H.  49  G.  8.  521 

8  And  thoogli  l-8d  of  ihe  copyhold  bad  been 
settled  OHiBy  yeara  befoie  npon  a  third 
petaon  for  life  ;  boC  no  anrrender  having 
been  made  to  the  treat eea  under  the  aet- 
tlement,  the  legJil  ealale  bad  remained  ia 
ibe  behv  of  the  leaantt  loat  seised  and  ad- 
>DMit£d  ;  And  the  aieward  of  the  manor  ap- 
pointed by  the  heir  at  law  and  her  bnaband 
Dad  in  ma  acceonia  after  the  wife*s  death 
(which  was  evidence  of  his  having  done 
the  aame  in  ber  life  time,)  for  etovo  20 
yoars  back,  debited  himself  with  ibe  ro- 
oefpt  of  2-2ds  of  the  rent  4br  the  hnaband 
on  account  of  his  wife,  and  the  remaining 
1-8d  fer  SQoh  peraon  claiming  under  the 
aettlemebt ;  yet  anch  payment  to  the  Mat- 
ter oinai  be  taken  Io  hsve  been  made  by 
«fae  connent  of  the  peraon  entitled  al  law  to 
the  whole  ;  aoaa  to  do  away  the  notion 
of  an  adverae  peo^essioa  by  the  hasband 
of  tbat  1«-8d,  distinct  from  bis  poaaeasion 
of  the  other  2-Sds  aa  tenant  by  ihe  curt- 
esy after  the  wife*a  d(  ath  ;  in  anawer  to  a 
claim  by  the  heir  at  law  of  the  wife 
•gninat  the  devisee  of  the  hasband  who  set 
up  an  adverse  poasession  for  above  20 
years  after  the  wife's  death.  JDoe  dfm.  Sir 
H  iiUam  JUilmer^  B^rU  v.  Brigktue%, 
H.  40  G.  8.  821 

EMANCIPATION. 

Sh    SsTri^sMBST^J^y  Hiring    And 

Strvice^  Z, 

EMBARGO. 
See  FaciOHT,  7.    iMsunAxics,  9. 

ENEMY. 
Sf  T«^njB«  1, 
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day  of  termi  being  the  return  day  of  ihe 
writ,  and  the  ander-tbariff  signified  hia  aa- 
aent  to  tbe  aurrend&r  by  return  of  poal  the 
next  day,  at  tbe  distance  of  17  milesi;  held 
aofficient  to  discbarge  tbe  bail-bond,  of 
which  the  plaintiff  had  taken  an  aasign- 
ment  afterwards,  with  notice  of  such  anr- 
render.    Plimpton  v.  Howei,  T.  4S  G.  3. 

803 

BANKER. 
See  fN#RA  Bankrupt,  1. 

BANK  NOTES. 

SH  ExB<iUTION,  1. 

BANKRUPT. 

1  A  eastomer  paying  bills,  not  dae,  into  his 
bankers  in  the  coontry,  whose  costoiD  it 
was  to  credit  their  costomera  for  the 
amount  of  such  bills,  if  approved  as  easb, 
(charging  interest )v  is  entitled  to  recover 
back  such  bills  in  specie  from  the  bankers 
becoming  bankrupt;  tbe  balance  of  his  cash 
account,  independent  of  such  bills,  being 
in  bis  favour  at  the  time  of  the  bankruptcy;  - 
and  if  payment  be  afterwards  received  up- 
nn  such  bills  by  tbe  assignees,  they  are  lia- 
ble to  refund  it  to  the  customer  in  an  actk>n 
for  money  had  and  received.  6<7es  v. 
Per  hint  and  Other  s^  Aaigntu  ofDiekin- 
son  and  Olhert,  M.  48  G.  8.  22 

2  Neither  the  bankrupt,  nor  any  person 
claiming  from  him  b^  assignment  subse- 
quent to  the  commission  of  bankrupt,  shall 
be  permitted  in  an  action  at  la#  to  question 
tbe  validity  of  such  commission,  and  recov- 
er ffom  the  assignees  the  property  of  the 
bankrupt  taken  under  it,  by  proving  an  act 
of  bankruptcy  committed  by  the  bankrupt 
prior  to  the  petitioning  creditor's  debt; 
though  it  be  also  shewn  that  there  Was  a 
sufficient  petitioning  creditor's  debt  eiist- 
ing  at  the  time  of  such  prior  act  of  bank- 
ruptcy, whereon  a  better  commission  might 
have  been  sued  ont^  Donovan,  Assignee 
of  Sennet  an  Intolveni  Debtor,  v.  Duff, 
Assignee  of  the  eame  Sennet,  under  a 
Commiseion  of  Bankrupt^  M.  48  G.  8. 

26 
8  The  certificate  of  a  bankrupt  allowed  after 
the  filing  of  the  plaintiff's  bill  and  before 
plea  pleaded,  is  evidence  to  support  the 
general  plea  in  bar  given  by  the  slat.  5  G. 
2.  c.  SO.  8.  7.  viz.  that  before  the  exhibiting 
of  the  plaintifl^'s  bill  theilefendant  became 
a  bankrupt,  and  that  ih^  cause  of  action 
accrued  before  he  becan>e  a  bankrupt. 
HarrU  v.  James,  M.  4$  G.  8.  64 

4  A.,  B.,  and  C,  partners  and  distillers,  oc- 
cupied certain  premises  leased  to  j9.  and  an- 
other and  nsed  in  common '4n  the  trade  the 
stills,  vats,  and  utensils  necessary  fer  earry- 
>ing  iton,.the  property  of  which  stills,  ^c.«- 
terwards appeared  to  be  in  A,  Ou't'he  dis- 
solution of  the  purtnership.'which  was  a  los- 
iing  concern,  it  was  agreed  that  C.  and  one  3 
should  carry  on  the  business 'On  the  premi- 
«ea;  and  by  deed  between  the !««•  last  and 


A.  it  was  novenanted  attd  agreed,  that  A. 
should  withdraw  from  the  business,  and 
permit  C  and  /.  to  use,  occupy,  and  en« 
joy  tbe  distill  bouse  and  premises,  paying 
the  reserved  rent,  &c.  and  the  several 
stills,  vats,  and  utensils  of  trade  specified 
and  numbered  in  a  sehedole  annexed,  in 
consideration  of  an  annuity  to  be  paM  by 
C,  and  /  to  A,  and  his'wife  and  the  sur- 
vivor; With  liberty  for  C.  and  /,  on  tho 
decease  of  A.  and  bis  wife,  to  purchase  the 
distill-hoose  and  premise  for  the  remain- 
der of  A.^%  term,  and  the  stills^  vats,  &e. 
mentioned  in  the  schedule  :  and  C  and  Jl 
6ovenantecl  to  keep  the  stills,  vats,  And 
ntensils  in  repair,  and  deliver  them  up  at 
tbe  time,  if  not  purchased  :  and  there  wan 
a  proviso  for  re-entry  if  the  annuity  Were 
two  months  in  arrear.  Under  this,  C.  and 
J.  took  possession  of  the  premises,  with  tbe 
stills,  vats,  and  utensils,  and  carried  on  tbe 
business^  as  before  :  and  made  payments 
of  tbe  annuity,  which  afterwards  fell  in  ar- 
rear more  than  two  months;  but  A.*e  wid- 
ow and  executrix  who  survived  him  dkl 
not  enter,  bnt  brought  an  action  for  the  ar- 
rears, which  Was  stopped  by  the  bankrupts 
cjr  of  C.  and  /.  who  contfoned  in  posses- 
sion of  tbe  stills,  vats,  and  utensils  on  the 
premises. — 

On  a  question,  whether  such  stills,  vats, 
and  utensils  so  continuing  in  possession  of 
C.  and  /.  the  new  partners,  and  used  by 
them  in  their  trade  in  the  same  manner  as 
they  had  been  by  the  former  partnera,  of 
whom  A.  the  owner  was  one,  passed  under 
the  stet.  21  Jac.  l«c  19,  s.  10.  and  II.  to 
the  assignees  of  C.  and  /.,  as  being  in  the 
poneeeion,  order  and  disposition,  of  the 
bankrupts  at  the  time  of  their  bankruptcy 
as  r$puted  owners :  and  nothing  appearing 
to  the  world  to  rebut  the  presumption  of 
true  ownership  in  the  bankrupts  arising  out 
of  their  possession  and  repnted  ownershhip, 
(of  which  reputed  ownership  tbe  jury  are 
to  judge  from  the  circumstances  ;)  heM> 

1.  That  ^e  stills  which  were  fixed  to 
tile  freehold  did  not  pass  to  the  assigoeen 
niider  the  Words  goods  and  ekattels  in  tbe 
sutute. 

2.  That  the  vats,  &c.  which  were  not 
so  h\ed,  did  pass  to  the  assignees  as  being 
left  by  the  true  t>wnerin  the  possession,  or- 
der and  disposition  (as  it  afipeared  to  tke 
eye  of  the  Werld)  of  tlie  bankrupts,  as  re- 
puted owners. 

8.  That  the  case  would  have  ndmiHed 
of  a  different  considenrtmn  if  there  Wd  beep 
a  usage  in  the  trade  for  .the  utensils  <€C  it  to 
be  let  out  to  the  traders;  as  that  might  ^aVe 
rebutted  the  presumption  of  ownership  aris- 
ing from  the  possession  and  apparent  order 
and  disposition  of  theoK  Horn  v.  Bakit'^ 
H.  48G  8.  114 

6  The  costs  of  a  suit  in  Chancery,  directed 
to  be  paid  by  an  award  made  before  ih» 
bankruptcy  of  the  defendunt,  hot  whi<^ 
costs  were  not  taxed  till  sAer  be  becanve 
•bankrupt,  cannot  be  proved  nnder  the  com- 
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rofaiioD;  but  the  bankrupt  remaini  liable  to 
be  atuched  for  the  arnooot  nnder  the  award 
made  a  rule  of  Coort  Tke  King  v.  Da- 
vtf9,  H.  48  G.  8  161 

6  The  departure  of  a  trader  IVom  his  dwel- 
Hng'bouse,  with  intent  to  delay  hifl  creditors, 
is  an  act  of  bankruptcy,  though  no  creditor 
be  thereby  in  fact  deluyed.  And  the  worda 
in  the  stat.  1  Jac  1.  o.  16,  a.  2.  following 
this  and  other  acta  of  bankruptcy  coiiimit- 
ted,  viz.  **  to  the  intent  or  whereby  hia 
*'  creditor!  ahall  or  may  be  defeated  or  de- 
"  layed,"  &c.  are  to  be  read,  "  to  the  in- 
**  tent  his  creditor!  shall  or  whereby  (or 
**  that  thereby)  they  may  be  defeated,'* 
&c.  Bat  the  lying  in  prison  six  months  up- 
on an  arrest  is  made  a  substantive  act  of 
bankruptcy  Independent  of  any  intent  of 
the  trader.  8o  in  the  case  of  an  act  of  bank- 
ruptcy by  the  trader's  beginning  to  keep 
house  the  dental  of  a  creditor  is  osually  given 
in  evidence,  not  to  shew  the  fact  of  the 
creditor's  being  delayed,  but  as  evklence  to 
explain  the  equivocal  act  of  the  trader's 
keeping  in  hia  house,  and  to  shew  that  he 
began  to  keep  house  with  intent  to  delay 
his  creditors.  Rijberison  v.  Liddel,  E.  48 
G.  8.  287 

7  Goods  sold  and  delivered  upon  an  agree- 
mrnt  to  bo  paid  for  by  a  present  bill  psiy- 
able  at  a  fbtnre  date  does  not  create  a  pre- 
sent debt,  on  which  to  found  a  oommissioa 
of  bankrupt:  nor  can  an  action  for  gooda 
sold  and  delivered  be  maintained  by  the 
vendor  before  the  time  when  the  bill  agreed 
to  be  given  would  have  come  due,  when 
the  contract  would  be  no  longer  executory. 
Neither  can  such  executory  contract,  if  such 
bill  payable  at  a  future  dny  be  actually  giv- 
en to  secure  it,  found  a  good  petitioning  cred- 
itor's  debt  within  the  statutes  7  G.  1,  c.  81, 
s.  1,  and  6  G.  2.  c.  80.  s  22,  which  are 
confined  to  debts  due  on  bills,  bonds,  prom* 
isflory  notes,  and  other  personal  written 
securities  of  the  like  sort,  payable  at  a  fut 
tnre  day;  which  alone  by  the  latter  statute 
are  made  available  to  found  a  good  petitwn 
ing  creditor's  debt.  HoikiriM  v.  Duperoy^ 
E.  48  G.  8.  242 

8  A  new  assignee  of  a  bankrupt  may  sue  iri 
debt  upon  judgment  recovered  by  a  former 
assignee,  displaced  by  the  Lord  Chancellor, 
which  judgment  was  **  for  damages  sus- 
tained, for  injortea  committed  as  well  by 
the  defendant  against  the  bankrupt  before 
his  bankruptcy,  as  also  against  the  assignee 
as  fttcA,  after  the  bankruptcy."  Foe  such 
recovery  will  be  presumed  to  have  been  for 
imuries  done  to  the  bankrupt's  estate  and 
enectfi.  And  the  plaintiff  may  declare  in  a 
general  form  as  having  been  duly  constitut- 
ed and  appointed  aasignee  &c,  De  Cotsan 
v.  Vaugkan,  T.  48  G.  8.  286 

9  A  covenant  in  a  charter  party  of  affreight- 
nient  to  pay  freight  to  the  owner  for  the 
hire  of  the  vessel,  is  not  transferred  to  the 
vendee  by  a  bill  of  sale  of  the  ship  made 
daring  the  voyage;  and  aoch  owner  after- 
wards becoming  bankrupt,  his  assignees, 


and  not  the  vendee  of  the  ship,  have  the 
legal  right  to  receive  the  fireight  and  demur- 
rage due  from  the  freighter  upon  the  char- 
ter party.      Splidt  v.  Boitlet^  M.  49  G.  8. 

885 
10  Two  of  three  partners  affecting,  but  with- 
out authority,  to  bind  the  firm  by  deed,  as- 
signed a  debt  due  to  them  from  a  corres- 
pondent abroad,  without  his  privity,  to  a 
creditor  at  home  and  afterwards  by  direc- 
tion of  such  correspondent  drew  a  bill  of 
exchange  in  the  name  of  \hp  firm  upon  his 
agent  here,  which  was  accepted,  payable 
to  their  own  order  for  the  amount  of  the 
debt;  and  then  the  two  partners,  having  in 
the  meantime  committed  acts  of  bankrupt- 
cy indorsed  snch  bill  to  the  creditors  of  the 
firm  in  part  satisfaction  of  his  debt;  and  af- 
terwards separate  commissions  were  sued 
out  against  the  two  partners,  who  were  de- 
clared bankrupts,  and  their  effects  assij^n- 
ed;  the  other  partner  being  all  the  time 
abroad.  Held,  first,  That  by  such  indorse- 
ment of  the  bill  by  the  two,  after  acta 
of  bankruptcy  committed  by  them,  though 
before  the  commissions  issued,  nothing 
passed  to  the  creditor;  for  the  bankrupt 
partners  bad  by  relation  ceased  at  the  time 
of  such  indorsement  to  have  any  controal 
over  the  joint  stock  as  partners,  and  there- 
fore oould  not  bind  either  the  property  of 
their  assignees  or  of  their  solvent  purtner. 
2dly,  Tbit  the  solvent  partner  might  join 
with  the  aasignees  of  the  other  two  in  main- 
taining an  action  for  money  had  and  receiv- 
ed to  recover  back  from  the  creditor  the 
amount  of  the  bill  received  by  him  from  the 
acceptor.  Sdly,  That  such  creditor  could 
not  set  off  a  greater  demand  which  be  had 
upon  the  joint  firm,  though  represented  by 
•the  different  plaintifft  Thomaton^  jointly 
with  HipKip,  and  Otlfrn^  Assignees  of 
Underhm  und  Quetl,  v.  Frtre,  H.  49  G. 
8.  447 

BASTARD. 
See  Order  or  Justices,  1. 

1  One  magistrate  committing  the  mother  of 
a  bastard  child  to  custody  for  not  filiating 
the  child  is  yet  entitled  to  the  previous  no- 
tice of  action  required  by  the  stHt.  24  G.  8. 
e.  44,  though  by  the  stat.  18  Eliz.  c.  8,  s. 
2,  jurisdiction  over  the  subject-matter  is 
given  to  tu)0  magistrates.  Helltr  v.  Toke, 
£.  48  G.  8.  864 

2  A  married  woinan  pregnant  in  the  absence 
of  her  husband  with  a  child,  which  when 
born  would  by  law  be  a  bastard,  is  remove- 
able  as  an  Unmarried  woman  under  sect.  6, 
of  stat.  86  G.  8.  c.  101.  The  King  v.  The 
JnhabitanU  of  Tibbenham,  £.  48  G.  8. 

192 

BEECH, 
See  TijtfBBB,  1. 

BILLS  OF  EXCHANGE. 
1  A.  and  B.  having  exchanged  their  accept- 
ances of  bills  drawn  by  each  on  the  other 
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at  00  many.daya  date;  held  that  the  deliv- 
ery of  the  reapective  bilU  for  acceptance, 
and  the  re-deli?ery  of  the  Mme  by  the  ac- 
ceptors to  the  respective  drawers,  was  a  ne- 
gotiation of  the  bills;  and  that  such  bills 
could  not,  after  they  had  been  so  exchang- 
ed for  valuable  consideration  (as  the  ex- 
change of  acceptance  is)  for  20  days,  be 
post-dated  wiihont  a  new  stamp,  as  upon 
new  bills;  'although  daring  ell  that  time 
each  had  remained  in  the  hands  of  the  ori- 
ginal drawer.  Cardweil  v.  Martin,  H. 
48  G.  8.  102 

2  Where  the  indorsee  of  a  bill  of  exchange 
lodged  it  with  his  bankers,  who  presented 
it  for  payment  on  the  4th.  when  it  was  dis- 
honoured; and  on  the  5th  they  returned  it 
to  the  indorsee,  who  gave  notice  to  the 
drawer  of  the  dishonour  on  the  6th  by  the 
two-penny  po^t:  held  such  notice  to  be 
reasonable.     Scott  v.  Lifford,  E.  48  G.  3. 

178 

BILLS    OF  EXCHANGE   AND   PRO- 
MlSSOaY  NOTES. 

Set   PAaTNER,    1. 

A  promissory  note  for  100/.  payable  to 
plainti/T  or  order,  and  originally  expressed 
to  he  for  value  received,  generally,  being 
altered  the  next  day,  upun  the  suggestion 
of  one  of  the  parties,  by  the  addition 
of  the  words  for  the  gooi  will  of  th§ 
lease  and  trade  of  Mr,  K,  deceaeed,  re- 
quires a  new  stamp;  such  words  being  ma- 
terial, and  not  having  been  originally  in- 
tended to  be  inserted,  and  omitted  by  mis- 
take.    KniUn.  Williame,  H.  49  G.  S 

498 

BILL  OF  LADING. 
The  property  of  goods  passes  by  the  in- 
dorsement and  delivery  of  the  bill  of  lading 
by  the  consignee  to  another  bona  fide  for  a 
valuable  consideration,  and  without  coIln* 
sion  with  the  consignee;  although  the  in- 
dorsee knew  at  the  time  that  the  consignor 
had  not  received  money  payment  for  his 
goods,  but  had  taken  the  consignee's  ac- 
ceptances payable  at  a  future  day  not  then 
arrived:  and  a  Her  such  asaignment  of  the 
bill  of  lading  the  consignor  cannot  stop  the 
goods  in  transitu  open  the  insolvency  of 
the  original  consignee.  Cuming  v.  Brown , 
£.  48  G.  8.  246 

BILLS  OF  LADING. 
Where  in  a  charter-party  freight  was  to  be 
paid  at  so  much  per  ton,  on  a  right  and 
true  delivery  of  the  homeward  bound  cargo, 
from  Honduras  Bay  to  London;  and  the 
ship  and  cargo,  af\er  capture  and  recapture, 
having  been  wrecked  at  St.  KitVe^  into 
which  they  were  carried  by  the  receptors, 
a  sale  of  the  cargo  was  directed  by  the 
Vice-Admiralty  Court  there,  on  the  appli- 
cation of  the  master  acting  bona  fide  for  the 
benefit  of  ail  concerned,  but  without  orders 
from  any;  and  the  proceeds  of  the  sale 
were  remitted  to  the  ship  owners.     Held 


that  the  freighter  might  recover  sach  pro- 
ceeds in  assninpait  for  money  had  and  re- 
ceived, without  allowing  freight  pro  rata 
itineris.  Bot  he  could  not  recover  against 
the  ahip^wners,  upon  special  coonts 
framed  upon  the  bills  of  ladmg  signed  by 
the  master;  as  well  becaase  tbey  contained 
exceptions  of  the  very  perils  by  which  the 
loes  happened;  as  becaoae  the  defendants, 
having  expreasly  contracted  with  the  plain- 
tiff under  seal,  conld  not  be  charged  in 
respect  of  the  same  sabject-mutier  bv  a 
contract  not  aoder  seal,  and  signed  by  their 
master  only,  and  not  by  themselves. 
HunUr  v.  Prineep,  M.  4d  Geo.  8.        428 

BOND. 
See  Annuity,  &, 

1  To  debt  on  bond  cooditk)ned  for  the  pay- 
ment of  a  sum  of  money,  which  the  condi- 
tion stated  to  have  been  taken  up,  borrow- 
ed^ and  received  by  the  derendams  of  the 
plaintifb  at  respondentia  interest,  secured 
by  a  cargo  of  goods  shipped  from  Calcutta 
to  Ostend;  it  is  competent  to  the  defendant 
to  plead  that  the  bond  was  given  to  secure 
the  price  of  goods  sold  by  the  plaintifis  to  the 
defendants  in  the  East-lndie*,  and  illegal- 
ly prepared  by  the  plaintiffs  for  shipment 
from  thence  to  beyond  the  Cape  of  Good- 
Hope,  without  the  licence  of  the  Eatt- 
India  Company;  without  proceeding  to 
state  formally,  that  the  condition  was 
coloorabre,  to  conceal  ^e  illegality  of  the 
transaction .  and  to  negative  that  the  bond 
was  given  for  money  taken  up,  borrowed, 
and  received,  &c.  For  the  statement  io 
the  plea  it  rather  explanatory  of,  than  ab- 
solutely inconsistent  with,  the  transaction 
stated  in  the  oondition  of  the  bond;  bot  if 
it  were  inconsistent  with  it,  the  plea  would 
still  be  good  in  this  form.  Paxton  v.  Pop- 
ham,  E.  48  G.  8.  201 

2  An  officer  cannot  commute  for  money  the 
services  of  an  .impressed  man,  nor  let  him 
go  for  money;  and  a  bond  given  to  secure 
the  man'a  return  on  non-payment  of  such 
money  is  void ;  and  may  be  avoided  by  a 
plea  disclosing  the  transaction,  and  shewing 
that  the  man  waa  illegally  impressed. 
Pole  V.  Harrobin,  E.  22  G.  8.  B.  R.    205 

8  The  laches  of  obligees  in  a  bond  (condi- 
tioned for  the  principal  obligor  to  accoant 
for  and  pay  over  from  time  to  time  all  each 
tolls  as  he  should  collect  for  the  obligees,) 
io  not  properly  examining  bis  accounts  for 
8  or  9  years,  and  not  calling  npon   the 

Erincipal  for  payment  so  soon  as  they  might 
ave  done  for  sums  in  arrear  or  unaccount- 
ed for,  is  not  an  estoppel  in  law  in  an  action 
against  the  sureties.  The  Trent  A<iri<«i- 
tion  Company  v.  Harley,  T.  48  G.  &.  274 
4  The  Prince  of  Walu  having  granted  an 
annuity  for  his  own  life,  payable  by  the 
treasurer  of  his  privy  purse,  which  annuity 
was  aasigned  by  the  grantee  to  anoiher 
with  the  Prince's  assent:  and  a  surety  hav 
in^  given  bond  to  the  assignee  of  the  a>- 
nuuy,  conditioned  to  pay  it,  if  the  Prin 
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or  the  trearafer  of  hit  priTy  pario,  or  nnj 
other  penoD  for.tbe  Prince,  did  not  pay  it 
at  the  repectiveqaarter-days;  held  that  the 
surety  waa  boood  at  all  events  at  law  by 
the  terms  of  the  obligalion  to  pay  it,  if  the 
prince,  &c.  did  not  at  the  stipalated  times 
of  payment;  whether  or  not  the  grantee  or 
assignee  of  the  annuity  had  the  right  or 
means  of  compelling  payment  against  the 
principal  or  his  funds,  by  reason  of  any 
default  of  such  grantee  or  asaignee  in  not 
presenting  a  particular  of  his  demand  to 
the  Prince's  treasurer,  as  required  in  all 
cases  within  the  stat  85  G.  8.  c.  126.  s.  7, 
on  pain  of  being  foreclosed  of  such  demand ; 
whatever  equitable  claim  might  be  founded 
by  the  surety  on  such  neglect  O' Kelly  v. 
Sparkn,  M.  49  G.  8.  ^         424 


BOOKS. 

See  EviDKNCB, 


2,  8. 


BUILDING  ACT. 

1  In  trespass  against  ths  owner  of  a  boose 
adjoining  to  the  plaintiff 's  in  the  metropo- 
lis for  taking  down  his  party  wall  and  build- 
ing on  it,  the  defendant  shewing  at  the 
trial  that  be  whs  authorised  in  doing  the 
thing  complained  qf  onder  the  building  act 
14  Geo.  8.  c.  78,  is  entitled  to  treble  costs 
under  the  10th  section,  npon  a  nonsuit. 
CoHine  v.  Poney,  H.  48  G.  8.  163 

2  Where  notice  of  pulling  down  and  rebuild- 
ing a  party  wall  was  given  nnderthe  build- 
inf^  act  14  G.  8.  c.  78,  and  the  tenant  of  the 
adjoining  boas')  who  was  under  covenant  to 
repai.  finding  it  necessary,  in  consequence, 
to  shore  up  his  house,  and  to  pull  down  and 
replace  the  wainseoat  and  partitions  of  il, 
instead  of  leaving  such  ezpences  to  be  in- 
curred and  pHid  by  the  owner  of  the  house 
giving  notice,  in  the  manner  prescribed  by 
the 'act,  and  afterwards  p»ying  the  same  to 
him  upon  demand,  employed  workmen  of 
his  own  to  do  those  necessary  works,  and 
paid  thean  for  the  sanne:  held  that  he  could 
^ot  recover  over  against  his  landlord  such 
eipences  incurred  by  his  own  orders,  and 
paid  for  by  him  in  the  first  instance:  all  the 
powers  and  authorities  given  by  the  act  in 
respect  of  any  works  to  be  done,  being  giv- 
en to  the  owner  of  the  house  intended  lo 
be  pulled  down  and  rebuilt,  and  the  land- 
lord of  the  adjoining  house  being  only  lia- 
ble by  the  act  to  reimburse  his  tenant  mon- 
ey paid  by  him  to  the  other  owner  for  such 
works  as  are  authorized  to  be  done  by  such 
other  owner  in  respect  of  such  adjoining 
house.     Robinion  v.  Le%ou,  T.  48  G.  8. 
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CARGO. 
iSeeSHip,  4,  6. 

CARRIAGES. 
Set  Turnpike,  1. 

CASE  EXPLAINED. 
«l  Molton  V.  Cheeeleif, 
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CHARITABLE  USES. 
See  Mortmain,  1. 

CHARTER-PARTY. 
See  Assumpsit,  9,  10,  H. 

1  The  clauses  in  the  Eaet  India  company's 
charter-parties,  whereby  the  Company 
agree  to  allow  200/.  per  month  for  provis- 
ioos  while  the  ship  remains  in  India  or 
China  f  to  be  computed  from  her  delivery 
of  the  Company's  dispatches  (if  any)  at 
the  ship's  **firtt  coneigne-l  par/,  until  she 
should  be  dispatched  from  her  last  port  in 
India  or  CAina  to  return  to  Europe,*'  is 
to  be  understood  of  her  latt  contigned 
port;  and  will  not  include  the  time  which 
elapsed  aOer  her  departure  from  Canton 
(which  was  hor  hist  consigned  port  accord- 
ing to  her  sailing  instructions,)  on  Her  re- 
turn to  Europe,  from  which  course  she 
was  driven  by  stress  of  weather,  and  forced 
to  put  into  Bombay  for  repairs,  before  she 
was  again  dispatched  for  Europe,  But  af- 
ter the  ship  was  ready  to  sail  again  fiom 
Bombay,  the Companybaving  detained  her 
two  months  longer  for  convoy  before  they 
again  dispatched  her  for  Europe,  they  paid 
the  200/.  a-month  fur  that  period.  And 
the  14/.  covenanted  lo  be  paid  by  the  Com- 
pany to  the  ship  owner  in  England  for 
each  passenger  ordered  on  board  the  ship 
in  India  b^  the  company's  agents,  b  pay- 
able, nutwiihstanding  the  loss  of  the  ship 
before  her  arhval  in  the  Tkamu,  Moffat 
V.  The  Eaet  India  Company,  H  49  G.  8. 

466 

2  A  covenant  in  a  charter-party  of  affireight- 
ment,  that  the  owner  shall  at  his  expence 

foithtoith  make  the  ^hip  tight  and  strong, 
Slc,  for  a  voyage  for  twelve  mon  hs,  Sic. 
and  Heep  her  so,  is  not  a  condition  prece- 
dent to  the  recovery  of  freight  after  the 
freighter  had  tHicen  ibe  ship  into  his  service 
and  used  her  for  a  certain  period;  but  if 
the  freighter  be  aflerwards  delayed   or  in- 

Cid  by  the  necessity  of  repairing  her.  be  - 
his  remedy  in  damages.  But  if  the 
owner's  neglect  to  repair  in.  the  first  in- 
stance h:td  precluded  the  freighter  from 
making  any  use  of  the  vessel,  that  would 
have  gone  to  the  whole  consideration,  and 
misht  have  been  insisted  on  as  a  bar  to  th^ 
action.    Havelock  v.  Geddes,  H.  49  G.  8. 

608 
8  A  ship  having  been  lot  to  freight  for  12 
months,  and  for  such  longer  pen  cl  as  the 
freighter  should  detain  her,  lo/  which  cer- 
tain proportions  of  the  freight  were  to  be 
paid  at  the  end  of  2,  6,  10,  and  14  months, 
JSlc;  it  18  no  answer  to  a  breach  for  non- 
payment of  six  months'  freight  /lue  at  tho 
end  of  10  months,  that  the  owner  had  cov- 
enanted to  keep  the  Vessiel  in  repair  du- 
ring the  time  she  was  freighted,'  and  that 
she  was  not  in  repair  when  the  freighter 
thipped  goode  on  board  her  during  the  12 
months,  which  made  it  necessary  for  him 
to  unload  and  repair  her,  whereby  she  vras 
Qoserviceeble  for  part  (^  the  six  months, 
and  that  be  had  paid  the  freight  for  all  the 
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Landey,  M.  48  G.  8.  89 

8  The  law  will  not  raise  an  aMumpeit  upon 
a  judgment  by  defHolt  in  one  of  the  colo- 
niee  agaiDit  a  party,  who  opon  the  face  of 
the  proeeedinp  appeared  only  to  have  beeo 
iummoned  **  by  nailing  op  a  copy  of  the 
declaration  at  the  coart-houaedoor;**  it  not 
appearing  that  be  had  ever  been  preient  io 
the  colony,  or  aabject  Io  the  joriiidiction  of 
the  eolonial  eoort  at  the  time  of  the  aoit 
eoinmenced  or  afterwards:  althoagh  by  a 
law  of  the  c  tlonv  if  a  defeodaot  be  obBent 
from  ih§  Ulana,  and  have  no  attorney, 
manager,  or  overaeer  there,  anch  mode  of 
summon ing  him  shall  be  deemed  good  aer- 
vice:  for  the  aAtcncc  thereby  intended  isol 
one  who  had  been  present  and  subject  to 
the  jurisdiction:  though  even  if  it  had  been 
meant  to  reach  strNngers  to  the  jnrisdictbn, 
it  would  not  have  bound  them.  Buchan" 
an  V.  Ruektr,  H.  48  G.  8.  103 

4  Proof  that  the  defendant  agreed  to  sell  his 
horse  warranted  sound  to  the  plaintiiT  for 
81/.  lOt.,  and  at  the  same  time  agreed  that 
if  the  plaintiff  would  take  the  horse  at 
that  value,  he  the  defendant,  would  buy 
another  horse  of  the  plaintiff's  brother, 
for  14i.  I4«.,  and  that  the  difference 
only  should  be  paid  to  the  defendant,  will 
support  a  count  charising  only,  that  in  con- 
sideration that  the  plaintiff  would  buy  of 
the  defendant  a  horse  for  81/.  lOs.,  the  de- 
fendant promised  that  it  was  sound,  and 
that  in  fact  the  plaintiff  did  boy  the  horse 
for  that  priee,  and  did  pay  io  the  defend' 
ani  the  taid  81/.  I0«.  Hande  v.  Burton^ 
E.  48  G.  8.  17ft 

8  Where  money  in  litigation  between  two 
parties  has  by  mutual  consent  been  paid 
over  to  a  truatee,  in  trust  for  the  party  enti- 
tled, it  can  only  bo  sued  for  and  recovered 
from  the  sUkeholder  by  the  party  entitled 
to  it,  and  not  from  the* original  party  who 
was  indebted ;  though  he  agreed  to  waive 
all  objections  to  form.  Ktr  v.  Oaborne, 
E.  48  G.  8.  1S8 

i  A  wagering  contract  for  60  gnioeas,  that 
the  plaintiff  would  not  marry  within  six 
years,  is  prima  facie  in  restraint  of  mar- 
riage, end  therefore  void,  no  ciroumstances 
appearing  to  shew  that  such  restraint  was 
prudent  and  proper  in  the  particular  in- 
stance. Hariiey  v.  Rice,  T.  48  G.  8.   268 

7  A  collector  or  renter  of  turnpike  tolls, 
though  illegally  appointed,  without  the 
forms  prescribed  by  the  ant  of  parliament, 
may  still  recover,  upon  a  count  hr  an  ae- 
eount  stated,  the  amount  of  the  tolls  for 
which  he  had  credited  the  defendant  pass- 
ing throoffh  the  gate,  no  objection  being 
made  to  Uie  plaintiff's  title  by  the  trustees 
or  creditors  of  the  turnpike.  And  the 
plaintiff  having  sent  to  the  defendant  an  ac- 
count of  the  tolls  due,  who  not  long  after 
aent  6/.  inckMed  in  a  letter  to  the  plaintiff, 
in  which  he  auted  that  she  should  Yutvathe 
remainder  neit  week,  is  evidence  of  such 
an  account  stated,  and  a  reoognition  of  the 
intestate's  title  te  he  aoeosnted  with  for 


tolls.  Peacock  v.  Hartie,  T.  48  G.  8.  305 

8  The  aothoritv  of  one  partner  te  bind  ano- 
ther, by  signmp  bills  of  exchange  and  pro- 
miMory  notea  w  their  joint  names,  is  only 
an  implied  antbority,  and  may  be  rebutted 

.  b^  express  previous  notice  to  the  patty  ta- 
king sueh  aecority  from  one  of  them,  that 
the  other  would  not  be  liable  for  it.  And 
this,  though  it  were  represented  to  the  hol- 
der bv  the  partner  signing  such  security, 
that  the  money  advanced  on  it  was  misod 
for  the  purpose  of  being  applied  to  the  par- 
ment  of  partnership  debts;  and  thoogh  the 

K eater  part  of  it  were  in  iact  ao  applied. 
or  can  he  recover  against  the  other  part- 
ner the  amoont  of  the  sum  so  applied  to 
the  pnyment  of  the  partnership  debts  against 
such  notice.  Loid  Viscount  Gallvoau  v. 
Maiktw  and  Another,  M.  49  G.  8.       876 

9  Where  in  a  charter-party  freight  was  to  be 
paid  at  so  much  per  ton,  on  a  right  and 
true  delivery  cf  the  homeward  bound  ear" 
gp,  from  Hondurae  Bay  to  London;  and  the 
ship  and  cargo,  aAer  capture  and  re*cap- 
tnre,  having  been  wrecked  at  St.  Kilter 
into  which  tnev  were  carried  by  the  recap- 
tors,  a  sale  of  the  cargo  was  directed  by 
the  vice  adminihy  court  there,  on  the  ap- 
plication of  the  maater  acting  bona  fide  for 
the  benefit  of  all  concerned,  but  without 
orders  fVom  any;  and  the  proceeds  of  thn 
sale  were  remitted  to  the  ahip  owners. 
Held  that  the  freighter  might  lecover  such 
proceeds  insssnmpsit  for  mooev  had- and 
received,  without  allowing  freight  pro  rau 
itineris.  For  such  form  of  action  for  the 
prooeeds  of  an  illegal  sale  of  goods  b 
only  a  waiver  of  any  claim  fi>r  damagee 
for  the  tortious  act:  Uking  the  actu- 
al proceeds  of  the  sale  aa  the  value  of 
the  gooda,  (snbjeet  to  the  legal  coneequen- 
oes  of  eonsklering  the  demand  as  a  debt: 
which  admits  of  a  aei-off,  &c.)  hot  doee 
not  recogniae  the  right  of  the  vendor  ao  aa 
to  convert  the  goods.  And  here  the  act  of 
conversion,  (for  such  it  must  be  taken  to 
be)  being  made  by  the  master  who  is  the 
general  agent  of  the  ship  owifofs,  (and  n<K 
as  in  BoUie  v.  Modiglimni  by  the  act  of  a 
court  of  competent  jnrisdiotbn,)  was  un- 
lawful, and  discharged  the  claim  of  the 
shifMiwners  for  freight  pro  raU  itioeri«. 
Ifttfiler  V.  Prineep,  M.  49  G.  8.  428 

10  But  the  plaintiff  could  not  recover  against 
the  ship  owners,  upon  special  ooonta  framed 
npon  the  billa  of  lading  signed  by  the 
master,  aa  well    becauae  they  contained 

'  exceptions  of  the  very  perils  by  which  the 
loss  happened;  as  because  the  defendants, 
having  expressly  contraeted  with  the  plain- 
tiff under  seal,  could  not  be  chaiged  m  re- 
•pati  of  the  same  subject  matter  by  a  con- 
tract not  under  aeol,  and  signed  by  their 
master  only,  and  not  by  tbemsehres.    Hid, 

11  Under  an  agreement  in  the  nature  of  a 
cliiirter-piirty,  whereby  the  plaintiff  let  his 
ship  tofVeigbt  to  the  defendkntsona  voyage 
from  Shielde  to  Litbon  with  convoy;  fAc 
freight  Io  bepaid  on  right  delieory  cf  tha 
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eargti  the  ship  ha  tins  miled  from  8ki§ld8 
with  her  cargo,  and  joined  convoy  at  Portt' 
fhovth;  and  aflor  being  detained  near  a 
month  oft  Lymington,  her  sailing  orders 
being  recalled  by  the  convoy,  in  coose- 
quence  of  the  occupation  of  Portugal  by 
the.  enemy;  and  the  defendants,  hrtve  re- 
funed  to  iieeept  the  cargo  at  Portsmouth, 
to  which  the  ship  returned,  it  was  unloaded 
by  the  plaintiff,  after  notice  to  the  defend- 
ant, and  then  was  sold  by  consent  of  both 
parties  without  prejudice:  held  that  the 
plaintiff  eoold  not  recover  freight  pro  rata 
or  demurrage.  Liddard  v.  Lopu,  H.  49 
G.  8.  496 

7  The  master  and  the  freighter  of  a  vessel  of 
400  tons  having  mutually  agreed  in  writing, 
that  the  ship  being  fitted  for  the  voyage, 
should  proceed  to  St  PeUrsbnrgh,  and 
there  load  from  the  freighter's  factor  a  com- 
plete cargo  of  hemp  and  iron,  and  proceed 
therewith  to  London  and  deliver  the  same, 
on  being  paid  freight,  &c.:  held  that  the 
master,  after  taking  in  at  Si.  P,  about  half 
a  eai^o,  having  sailed  away  upon  a  general 
rnmouf  of  a  hostile  embargo  being  laid  on 
Stitith  fihips  bv  the  Runian  |overnmeiit, 
was  liable  m  damages  to  the  freighter  fur 
the  short  delivery  of  the  cargo;  though  the 
jury  found  that  he  acted  bona  fide  and  under 
a  reasonable  and  well  grounded  apprehen- 
sion at  the  time;  and  the  hostile  embarffo 
and  seizure  waa  in  fact  laid  on  six  weeks 
afterwards.  Atkinton  v.  RitchU,  U.  49 
O.  S.  t91 

ATTACHMENT. 
Set  Insolvent  UEBTom,-  1. 

ATTORNEY. 

An  attorney  of  B.  R.  in  pleadinehis  privllpge 
against  being  sued  b)  original,  improperly 
stated  the  custom  of  this  court  to  be  not 
to  compel  its  nttomiesto  answer  an  original 
writ,  unlesi  first  forejudged  from  their 
office^  &c.  (which  is  the  custom  in  C.  B. 
but  not  in  this  court:)  but  held  that  enough 
appearing  to  sustain  the  plea,  the  custom 
which  hnd  no  fbundation  here  (of  which 
the  court  would  take  notice)  might  be  re- 
jected as  surplustige.  Stokes  v.  Ma  son  ^  E. 
48  Q.  3.  208 

AUTERFX)ITS  ACQUIT. 

Ofie  was  indicted  in  Middlesex  for  perjury 
committed  in  an  affidavit;  which  indict- 
ment, after  setting  out  so  much  of  the  affi- 
davit as  contained  the  false  oath,  concluded 
with  a  pfont  patet  by  the  affidavit  affiled  in 
the  court  of  B  R,  at  Westminster,  &c. 
and  on  this  he  was  acquitted:  aAer  which 
be  was  indicted  again  in  Middlesex  for  the 
same  perjury,  With  this  difference  only,  that 
the  second  mdictment  set  out  the  jurat  of 
the  affidavit,  in  which  it  was  stated  to  h>ive 
been  sworn  in  London;  which  was  travers- 
ed by  an  averment  that  in  fact  the  defend- 
ant was  so  sworn  in  Middlesex  and  not  in 
London:  and  held  that  he  Was  entitled  to 
plead  Boterfoits  acquit;  for  the /«ra/  was 


not  coDolusive  as  to  the  place  of  swearing; 
and  the  same  evidence  as  to  the  real  place 
of  swearing  the  affidavit  might  have  been 
given  under  the  first  as  under  the  second 
indictment;  and  therefore  the  defendant 
had  been  once  before  put  in  jeopardy  for 
the  same  offence.  The  King  v.  Emden, 
E.48G.  8.  214 

AUTHORITY. 
One  who  had  voluotiirily  offered  to  pay  a 
sum  of  money  for  the  use  of  the  poor  of 
the  parish,  in  order  to  avoid  a  prosecution 
by  a  magistrate  upon  a  charge  of  having  in- 
stigated the  escape  of  a  prisoner  in  cubtody 
for  a  misdemeanor;  which  offer  was  con- 
sented to  by  the  magistrate,  and  the  money 
accordingly  paid  by  the  party  to  the  master 
of  the  court-house  for  the  use  of  the  poor; 
may  at  any  rate  countermand  the  appliea- 
tioQ  of  the  money  before  it  u  so  applied » 
and  may  recover  it  back  in  an  action  for 
money  bad  and  received.  Taylor  v. 
Lendey,  M.  48  G.  8.  69 

AWARD. 

1  An  award,  that  certain  actions  be  diteon- 
tinusd,  and  each  party  pay  hia  own  coats, 

.  is  final  and  good;  being  in  effect  an  award 
of  a  stet  processor.  Blanchard  v.  Lilly^ 
E.  48  G.  8.  24  L 

2  Where  by  the  rule  of  reference  the  costs 
were  to  abide  the  eeeni  of  an  award ;  that 
includes  the  costs  of  the  reference  as  well 
88  of  the  rai»«.  Wood  v.  O" Kelly,  E. 
48  G.  8.  214 

BAIL. 

1  None  can  be  holden  to  special  bail  in  deti- 
nue or  t>'over  vrithout  a  judge's  order.  Reg. 
O'en.  H.  48  G.  3  825 

2  Bail  above  having  beeh  put  in  and  excep- 
tion entered  in  the  vacation,  notice  of  jus- 
tification for  the  first  dav  of  the  next  term 
most  be  given  within  4  Jays  after  such  ex- 
ception.    Mtllson  V.   King,  E.  48  G.  3. 

218 

BAIL  IN  ERROR. 

Bail  in  error  is  not  necessary  upon  the  stat. 
3  Jac.  1.  c.  8.  in  debt  on  bond  conditioned 
for  the  payment  of  money,  and  also  for 
performing  covenants  in  a  mortgage  dee  £, 
Butler  V.  Brushfield,  M.  49  G.  8.         441 

BAIL  BOND. 

}  Where  the  writ  was  to  appear  before  tha 
King  wheresoever  he  should  then  be  in 
England,  and  the  ffheriff*  took  a  bail  bond* 
for  the  party's  appearance  before  the  King 
at  Westminster  on  the  day  named  m  the- 
writ ;  held  to  be  a  substantial  compliance 
with  the  Stat.  23  H.  6.  o.  9.  so  as  to  entitle 
the  assignee  of  the  sheriff'  to  recover  oi» 
such  bond.    Jones  v.  Stordy,  M.  48  G.  3. 

42 

2  Where  the  principal  surrendered  to  the  gaoler 
at  the  eounty  gaol,  in  discharge  of  his  bail 
to  (ha  sheriff;  before  12  o'clock  on  the  first 
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day  of  termt  being  the  return  day  of  the 
writ,  and  the  ander-sheriff  signified  his  as- 
sent to  the  surrender  by  return  of  post  the 
next  day,  at  the  distance  of  17  mileii;  held 
sufficient  to  discharge  the  bail-bond,  of 
which  the  plaintiff  had  taken  an  assign- 
ment aflerwards,  with  notice  of  such  sur- 
render.   Plimpion  V.  Howel.  T.  4S  G.  8. 

803 

BANKER. 
See  fN#RA  Bankrupt,  1. 

BANK  NOTES. 
Set  ExctuTioN,  1. 

BANKRUPT. 

1  A  customer  paying  bills,  not  due,  into  his 
bankers  in  the  country,  whose  custom  it 
was  to  credit  their  customers  for  the 
amount  of  such  bills,  if  approved  as  cash, 
(chargins  interest )v  is  entitled  to  recover 
back  such  bills  in  specie  from  the  bankers 
becoming  bankrupt;  the  balance  of  his  cash 
account,  independent  of  such  bills,  being 
in  bis  favour  at  the  time  of  the  bankruptcy ;  - 
and  if  payment  be  afterwards  received  up- 
on such  bills  by  the  assignees,  they  are  lia- 
ble to  refund  it  to  the  customer  in  an  action 
for  money  had  and  received.  GiUi  v. 
Per  hint  and  Olhert,  Aesignee*  of  JDicktn- 
ton  and  Olhert,  M.  48  G.  8.  22 

2  Neither  the  bankrupt,  nor  any  person 
claiming  from  him  b^  assignment  subse- 
quent to  the  commission  of  bankrupt,  shall 
be  permitted  in  an  action  at  la#  to  question 
the  validity  of  such  commission,  and  recov- 
er fiom  the  assignees  the  property  of  the 
bankrupt  taken  under  it,  by  proving  an  act 
of  bankruptcy  committed  by  the  bankrupt 
prior  to  the  petitioning  creditor's  debt; 
though  it  be  also  shewn  that  there  Was  a 
sufficient  petitioning  creditor's  debt  eiisl- 
iog  at  f  he  time  of  such  prior  act  of  bank- 
ruptcy, whereon  a  better  commission  might 
have  been  sued  out^  Donovan,  Aseignee 
of  Kennel  an  Insolvent  Debtor,  v.  Z>ii^, 
Assignee  of  the  same  Kennet,  under  a 
Comminion  of  Bankrupt,  M.  48  G.  8. 

26 
8  The  certijicate  of  a  bankrupt  allowed  afker 
the  filing  of  the  plaintiff's  bill  and  before 
plea  pleaded,  is  evidence  to  support  the 
general  plea  in  bar  given  by  the  slat  5  G. 
2.  c.  SO.  s.  7.  viz.  that  before  the  exhibiting 
of  the  plaintifl^'s  bill  the  ilefendant  became 
a  bankrupt,  and  that  ifae  cause  of  action 
accrued  before  be  becan>e  a  bankrupt. 
Harrii  v.  James,  M.  4B  G.  8.  64 

4  A.,  B.,  and  C,  partners  and  distillers,  oc- 
cupied certain  premises  leased  to  A,  and  an- 
other and  used  in  common  '4n  the  trade  the 
stills,  vats,  and  utensils  necessary  ibr  carry- 
ing itoo,.tbe  property  of  which  stills,  Kcw*- 
terwards  appfiared  to  be  in  A.  Ou't'he  dis- 
solution of  the  partnershipt'which  was  a  los- 
(ing  concern,  it  was  agreed  tkatC.  and  one  J 
should  carry  on  the  business -on  the  premi- 
«ea;  and  by  deed  between  the  Kvo  last  and 


A,  it  was  oovenanted  attd  agreed,  that  A. 
should  withdraw  from  the  bnsioeas,  and 
permit  C.  and  /.  to  use,  occupy,  and  en- 
joy the  distill  house  and  premises,  paying 
the  reserved  rent,  &o.  and  the  several 
stills,  vats,  and  utensils  of  trade  specified 
and  numbered  in  a  aehedule  annexed,  in 
consideration  of  an  annuity  to  be  paid  by 
C,  and  /  to  A.  and  bis'wife  and  the  sur- 
vivor; With  liberty  for  C  and  i.,  on  the 
decease  of  A.  and  hia  wife,  to  purcbas«  the 
distill-house  and  premise  for  the  remain- 
der of  A.*s  term,  and  the  stills,  vau,  &c. 
mentioned  in  the  schedule  :  and  C  and  /. 
6ovenantecl  to  keep  the  stills,  vats,  And 
ntensils  -  in  repair,  and  deliver  them  up  at 
the  time,  if  not  purchased  :  and  there  was 
a  proviso  for  re-entry  if  the  annuity  Were 
two  months  in  arrear.  Under  this,  C.  and 
J,  took  possession  of  the  premises,  with  the 
stills,  vats,  and  utensils,  and  carried  on  the 
business^  as  befiire  :  and  made  payments 
of  the  annuity,  which  aflerwards  fell  in  ar- 
rear more  than  two  months;  but  A.**  wki- 
ow  and  executrix  who  aurvived  him  did 
not  enter,  bnt  brought  an  actkHi  for  the  ar- 
rears, which  #as  stopped  by  the  bankrupts 
e^  of  C  and  /.  who  contfnned  in  poeaos- 
sion  of  the  stills,  vats,  and  ntensils  on  the 
premises. — 

On  a  question,  whether  such  atilla,  vats, 
and  utensils  so  continuing  in  poesesskm  of 
C.  and  /.  the  new  partners,  and  used  by 
them  in  their  trade  in  the  same  manner  as 
they  had  been  by  the  former  partners,  of 
whom  A.  the  owner  was  one,  passed  under 
the  Stat.  21  Jac.  1.  c.  19.  s.  10.  and  U.  to 
the  assignees  of  C.  and  /.,  as  being  in  the 
posteuiont  order  and  disposition,  of  the 
bankrupts  at  the  time  of  their  bankruptcy 
as  reputed  owners :  and  nothing  appearing 
to  the  world  to  rebut  the  presumption  of 
Uue  ownership  in  the  bankrupta  ariaing  out 
of  their  possession  and  reputed  ownershhip, 
(of  which  reputed  ownership  the  jury  are 
to  jndge  from  the  circumstances  ;)  heM> 

1.  That  ^e  stills  which  were  fixed  to 
the  freehold  did  not  pass  to  the  assij^nees 
nnder  the  Words  goods  and  chattels  w  t)ie 
statute. 

2.  That  (he  vats,  &c.  which  were  not 
so  ^Ted,  did  pass  to  the  assignees  aa  being 
left  by  the  true  owner  in  the  posaessioo,  or- 
der and  disposition  (as  it  sfipeared  to  tke 
eye  of  the  World)  of  tlie  bankropu-  ai  re- 
puted owners. 

8.  That  the  case  wonl^  have  ■dmi^cfd 
of  a  different  coosidertftion  if  there  Wd  beep 
a  usage  in  the  trade  for  the  utensils  eif  it  to 
be  let  out  to  the  traders;  as  that  might  ^aVe 
rebutted  the  presumption  of  ownership  aris- 
ing from  the  possessieA  and  apparent  order 
and  disposition  of  theoK  lETorn  v.  Baker-^ 
H.  48G  8.  114 

6  The  costs  of  a  suit  in  Chancery,  directed 
to  be  paid  by  an  award  made  before  il» 
bankruptcy  of  the  defendant,  but  wbi<^ 
costs  were  not  taxed  till  aAer  lie  becanve 
•bankrupt,  cannot  be  proved  ander  the  com- 
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rofaiioD;  but  the  bankrnpt  remsini  liable  to 
be  attached  for  the  arnoant  aoderthe  award 
made  a  rule  of  Coart  The  King  v.  Da- 
vtfs.  H.  48  G.  8  161 

6  The  departore  of  a  trader  IVom  his  dwel- 
ling-house, with  intent  to  delay  hiscreditori, 
ia  an  act  of  baokraptcj,  though  no  creditor 
be  thereby  in  fact  delnyed.  And  the  words 
in  the  atat.  1  Jao.  1.  o.  16,  a.  2.  following 
this  and  other  acis  of  bankroptcy  commit- 
ted,  vt3.  **  to  the  intent  or  whereby  hia 
*'  creditoni  ahall  or  may  be  defeated  or  de- 
•<  layed/*  &c.  are  to  be  read,  **  to  the  io« 
**  tent  hia  creditora  ahall  or  whereby  (or 
**  that  thereby)  they  may  be  defeated," 
&c.  Bat  the  lying  in  prison  aix  months  op- 
en an  arrest  is  made  a  substantive  act  of 
bankruptcy  independent  of  any  intent  of 
the  trader.  8o  in  the  case  of  an  act  of  bank- 
ruptcy by  the  trader's  beginning  to  keep 
house  the  dental  of  a  creditor  u  usually  given 
in  evidence,  not  to  shew  the  fact  of  the 
creditor's  being  d^tayed,  but  as  evidence  to 
explain  the  eouivooal  act  of  the  trader's 
keeping  in  his  noose,  and  to  shew  that  he 
began  to  keep  house  with  intent  to  delay 
his  credilora.  Robertson  v.  Liddel,  E.  48 
G.  8.  287 

7  Goods  sold  and  delivered  upon  an  agree- 
ment to  be  pakl  for  by  a  present  bill  pny- 
able  at  a  fbture  date  does  not  create  a  pre- 
sent debt,  on  whksfa  to  found  a  oommission 
of  bankrupt:  nor  cau  an  action  for  gooda 
sold  and  delivered  be  maintained  by  tbe 
vendor  before  the  time  when  the  bill  agreed 
to  be  given  would  have  come  doe,  when 
the  contract  would  be  no  longer  executory. 
Neithor  can  such  executory  contract,  if  such 
bill  payable  at  a  future  day  be  actually  giv- 
en to  secure  it,  found  a  good  petitioning  cred- 
itor's debt  within  tbe  statutes  7  G.  1,  c.  81, 
s.  1,  and  6  G.  2.  c.  80.  a  22,  which  are 
confined  to  debta  due  on  bills,  bonds,  prom- 
issory notes,  and  other  personal  written 
aecurities  of  the  like  sort,  payable  at  a  fut 
tare  day;  which  alone  by  the  latter  statute 
are  made  available  to  found  a  good  petition 
ing  creditor's  debt.  Hoskint  v.  Duptroy^ 
E.  48  G.  8.  242 

8  A  new  aasignee  of  a  bankrupt  may  sue  in 
debt  upon  judgment  recovered  by  a  former 
assignee,  displaced  by  the  Lord  Chancellor, 
which  judgment  was  *'  for  damages  sus- 
tained, for  injuriea .  committed  as  well  by 
tbe  defendant  against  the  bankrupt  before 
his  tMinkruptcy,  as  also  against  tbe  assignee 
as  furA,  after  the  bankruptcy."  For  such 
recovery  will  be  presumed  to  have  been  for 
iiijories  done  to  the  bankropt'a  estate  and 
enect9.  And  the  plaintiff  may  declare  in  a 
general  form  aa  having  been  duly  constitut- 
ed and  appointed  aasignee  &c,  Ds  Cosson 
V.  Vaugkan,  T.  48  G.  8.  286 

9  A  covenant  in  a  charter  party  of  afTreight- 
nient  to  pay  freij^hl  to  the  owner  for  the 
hire  of  the  vessel,  is  not  transferred  to  the 
vendee  by  a  bill  of  sale  of  the  ship  made 
during  tbe  voyage;  and  such  owner  after- 
wards becoming  bankrupt,  his  aasignees, 


and  not  the  vendee  of  the  ship,  have  tbe 
legal  right  to  receive  the  freight  and  demur- 
rage due  from  the  freighter  upon  the  char- 
ter party.      Splidt  v.  Bottles,  M.  49  G.  8. 

885 
10  Two  of  three  partners  affecting,  but  with- 
out authority,  to  bind  the  firm  by  deed,  as- 
signed a  debt  due  to  them  from  a  corres- 
pondent abroad,  without  his  privity,  to  a 
creditor  at  home  and  afterwards  by  direc- 
tion of  such  correspondent  drew  a  bill  of 
exchange  in  the  name  of  the  firm  upon  his 
agent  here,  which  was  accepted,  payable 
to  their  own  order  for  the  amount  of  the 
debt;  and  then  tbe  two  partnera,  having  in 
the  meantime  committed  acts  of  bankrupt- 
cy indorsed  such  bill  to  the  creditors  of  the 
firm  in  part  satisfaction  of  his  debt;  and  af- 
terwards separate  commissions  were  sued 
out  against  tbe  two  partnera,  who  were  de- 
clared bankrnpta,  and  their  effects  assign- 
ed; the  other  partner  being  all  the  time 
abroad.  Held,  first,  That  by  such  indorse- 
ment of  the  bill  by  the  two,  after  acts 
of  bankruptcy  committed  by  them,  though 
before  the  commissions  issued,  nothing 
passed  to  the  creditor;  for  the  bankrupt 
partners  bad  by  relation  ceased  at  the  time 
of  such  indorsement  to  have  any  controal 
over  the  joint  stock  as  partners,  and  there- 
fore could  not  bind  either  the  property  of 
their  assignees  or  of  their  aolveut  partner. 
2diy,  That  the  solvent  partner  might  join 
with  the  assignees  of  the  other  two  in  main- 
taining an  action  for  money  had  and  receiv- 
ed to  recover  hack  frem  the  creditor  the 
amount  of  the  bill  received  by  him  from  the 
acceptor.  8dly,  That  auch  creditor  could 
not  set  off  a  gi  eater  demand  which  he  had 
upon  the  joint  firm,  though  represented  by 
the  different  plaintiift  Thorn ason ^  joinUy 
with  Hipi^p,  and  Olhtrs,  Assignees  of 
Underhill  and  Quest,  v.  Frere,  H.  49  G. 
8.  447 

BASTARD. 
See  Order  or  Justices,  1. 

1  One  magistrate  committing  the  mother  of 
a  bantard  child  to  custody  for  not  filiating 
the  child  is  yet  entitled  to  the  previous  no- 
tice of  action  required  by  the  stat.  24  G.  8. 
c.  44,  though  by  the  stat.  18  Etiz.  c.  8,  s. 
2,  jurisdiction  over  the  subject-matter  is 
given  to  two  magistrates.  Welter  v.  Toke, 
E.  48  G.  3.  864 

2  A  married  wopian  pregnant  in  the  absence 
of  her  husband  with  a  child,  which  when 
born  would  by  law  be  a  bastard,  is  remove- 
able  as  an  unmarried  woman  under  sect.  6, 
of  stat.  86  G.  8.  e.  101.  The  King  v.  The 
Iniiabitanis  of  Tibbenham,  E.  48  G.  8. 

192 

BEECH, 
See  TxjtfBBB,  1. 

BILLS  OF  EXCHANGE. 
1  A.  and  B.  having  exchanged  their  accept- 
ancea  of  bills  drawn  by  eaoh  on  the  other 
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at  so  many,  days  date;  held  that  (he  deliv- 
ery of  the  reflpecti?e  bills  for  acceptaace, 
and  the  re-delivery  of  the  same  by  the  ac- 
ceptors to  the  respective  drawers,  was  a  ne- 
gotiation of  the  bills;  and  that  such  bills 
coold  not,  after  they  had  been  so  exchang- 
ed for  valoable  consideration  (as  the  ex- 
change of  acceptance  is)  for  20  days,  be 
post-dated  wit  hoot  a  new  stamp,  as  upon 
new  bills;  *alihouf(h  daring  all  that  time 
each  had  remained  in  the  hands  of  the  ori- 
ginal drawer.  Car  dwell  v.  Mariitit  H. 
48  G.  8.  102 

2  Where  the  indorsee  of  a  bill  of  exchange 
lodged  it  with  his  bankers,  who  presented 
it  for  payment  on  the  4th,  when  it  was  dis- 
honoured; and  on  the  5th  they  returned  it 
to  the  indorsee,  who  gave  notice  to  the 
drawer  of  ihe  dishonour  on  the  6ih  by  the 
two-penny  po«t:  held  such  notice  to  be 
reasonable.     8coU  v.  Lifford,  £.  48  G.  8. 

173 

BILLS    OF  EXCHANGE   AND   PRO- 
MISSORY NOTES. 
See  Farther,  1. 
A    promissory  note   for    lOOl.     payable  to 
plaintiif  or  order,  and  originally  expressed 
to  be  for  value  received,  generally,  l>eing 
alten>d  the  next  day,  upon  the  suggestion 
of  one  of   the  parties,   by   the    addition 
of  the  words  for   the  gooi  will  of  tha 
lease  and  trade  of  Mr,  JT.  deceased,  re- 
qairesanew  stamp;  soch  words  being  ma- 
terial, and  not  having  been  originally  in- 
tended to  be  inserted,  and  omitted  by  mis- 
take.    JCniU  V.  Williavis,  H.  49  G.  8 

498 

BILL  OF  LADING. 
The  property  of  goods  passes  by  the  m- 
dorsement  and  delivery  of  the  bill  of  lading 
by  the  consignee  to  another  bona  fide  for  a 
valuable  consideration,  and  without  collu- 
sion with  the  consignee;  although  the  in- 
dorsee knew  at  the  time  that  the  consignor 
had  not  received  money  payment  for  his 
goods,  but  had  taken  the  consignee's  ac- 
ceptances payable  at  a  future  day  not  then 
arrived:  and  aAer  such  assignment  of  the 
bill  of  lading  the  consignor  cannot  stop  the 
goods  in  transitu  upon  the  insolvency  of 
the  original  consignee.  Cuming  v.  Brown , 
£.  48  G.  3.  246 

BILLS  OF  LADING. 
Where  in  a  charter-party  freight  was  to  be 
paid  at  so  much  per  ton,  on  a  right  and 
true  delivery  of  ihe  homeward  bound  cargo, 
from  Honduras  Bay  to  London;  and  the 
ship  and  cargo,  after  capture  and  recapture, 
having  been  wrecked  at  St.  KilVs,  into 
which  they  were  carried  by  the  receptors, 
a  sale  of  the  cargo  was  directed  by  the 
Vice -Admiralty  Court  there,  on  the  appli- 
cation of  the  master  acting  bona  fide  for  the 
benefit  of  all  concerned,  but  without  orders 
from  any;  and  the  proceeds  of  the  sale 
were  remitted  to  the  ship  owners.     Held 


that  the  freighter  might  recover  sneh  pro- 
ceeds in  aasampsit  for  money  had  end  re- 
ceived, without  allowing  freight  pro  rata 
itineris.  But  he  coold  not  recover  against 
the  ship-owners,  upon  special  cooota 
framed  npoo  the  bills  of  ladmg  signed  bj 
the  master;  as  well  becaose  tbey  contained 
exceptions  of  the  very  perils  by  which  the 
lose  happened;  as  because  the  defendants, 
having  expressly  contracted  with  the  plain- 
tiff under  seal,  coold  not  be  charged  in 
respect  of  the  same  subject-mutter  by  a 
contract  not  under  seal,  and  signed  by  their 
master  only,  and  not  by  themselves. 
HunUr  v.  Prinsep,  M.  49  Geo.  8.        428 

BOND. 
See  Annuitt,  ^. 

1  To  debt  on  bond  conditbned  for  the  pay- 
ment of  a  sum  of  money,  which  the  condi- 
tion stated  to  have  been  tedien  up,  borrow- 
ed, and  received  by  the  defendants  of  the 
plaintifis  at  respondentia  interest,  secured 
by  a  cargo  of  goods  shipped  from  Calcutta 
to  Ostend;  it  is  competent  to  the  defendant 
to  plead  that  the  bond  was  given  to  secure 
the  price  of  goods  sold  by  the  plaintiffs  to  the 
defendants  in  the  East-lndiei^  and  illegal- 
Iv  prepared  by  the  plaintiffs  for  shipment 
irom  thence  to  beyond  the  Cape  of  Good- 
Hope,  without  the  licence  of  the  East- 
India  Company;  without  proceeding  to 
state  formally,  that  the  condition  was 
colourable,  to  conceal  Uie  illegality  of  the 
transaction .  and  to  negative  that  the  bond 
was  given  for  money  Uiken  up,  borrowed, 
and  received,  &c.  For  the  statement  in 
the  plea  is  rather  explanatory  of,  than  at>- 
solotel^  inconsistent  with,  the  transaction 
stated  in  the  condition  of  the  bond;  but  if 
it  were  inconsistent  with  it^  the  plea  would 
still  be  good  in  this  form.  Paxton  v.  Pap- 
ham,  E.  48  G.  8.  201 

2  An  officer  cannot  commute  for  money  the 
services  of  an  .impressed  man,  nor  let  him 
go  for  money;  and  a  bond  given  to  secure 
the  man's  return  on  non-payment  of  such 
money  is  void ;  and  nuy  be  avoided  by  a 
plea  disclosing  the  transaction,  and  shewing 
that  the  man  was  illegally  impressed. 
Pole  9.  Harrobin,  E.  22  G.  8.  B.  R.    205 

8  The  laches  of  obligees  in  a  bond  (condi- 
tioned for  the  principal  obligor  to  acconnt 
for  and  pay  over  from  tinae  to  time  all  such 
tolls  as  ne  should  collect  for  the  obligees,) 
in  not  proporly  examining  bis  accounts  for 
8  or  9  years,  and  not  calling  upon  the 
principal  for  payment  so  soon  as  they  might 
have  done  for  sums  in  arrear  or  unaccount- 
ed for,  is  not  an  estoppel  in  law  in  an  action 
against  the  sureties.  The  Trent  Aavi^a- 
tion  Company  v.  Harley,  T.  48  G.  Si.  274 

4  The  Prince  of  Wales  having  granted  an 
annuity  for  his  own  life,  payable  by  the 
treasurer  of  bis  privy  purse,  which  annuity 
was  assigned  by  the  grantee  to  another 
with  the  Prince's  assent:  and  a  surety  hav 
in^  given  bond  to  the  assignee  of  the  a>  • 
nuity,  conditioned  to  pay  it,  if  the  Prin 
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or  the  treasurer  of  hit  privy  pqrte,  or  an^ 
other  peraon  for. the  Prince,  did  not  pay  it 
at  the  repectiveqaarter-daye;  held  that  the 
surety  was  boond  at  all  events  at  .law  by 
the  terms  of  the  obligation  to  pay  it,  if  the 
Prince,  &c.  did  not  at  the  stipulated  times 
of  payment;  whether  or  not  the  grantee  or 
assignee  of  the  annuity  bad  the  right  or 
means  of  compelling  payment  against  the 
principal  or  his  funds,  by  reason  of  any 
default  of  such  grantee  or  assignee  in  not 
presenting  a  particular  of  his  demand  to 
the  Prince's  treasurer,  as  required  in  all 
cases  within  the  stat  85  G.  8.  c.  125.  s.  7, 
on  pain  of  being  foreclosed  of  such  demand ; 
whatever  equitable  claim  mi^ht  be  founded 
by  the  surety  on  such  neglect.  O' Kelly  v. 
Sparkes,  M.  49  G.  8.  ^         424 

BOOKS. 
Set  Evidence,  2,  8. 

BUILDING  ACT. 

1  In  trespass  against  the  owner  of  a  house 
adjoining  to  the  plaintitT  *s  in  the  metropo- 
lis for  taking  down  h*»  party  wall  and  build- 
ing on  it,  tbe  defendant  shev^ing  at  the 
trial  that  he  was  authorised  in  doing  the 
thing  complained  of  under  the  building  act 
14  Geo.  8.  c.  78,  is  entitled  to  treble  costs 
under  the  tOtb  soction,  npon  a  nonsuit. 
CoHins  V.  Poney,  H.  48  G.  8.  163 

2  Where  notice  of  pulling  down  and  rebuild- 
ing a  parly  wall  was  given  under  the  build- 
ing act  14  G.  8.  c.  78,  and  the  tenant  of  tbe 
adjoining  housi  who  was  under  covenant  to 
repai.  finding  it  necessary,  in  consequence, 
to  shore  up  his  house,  and  to  pull  down  and 
replace  the  wainscoat  and  partitions  of  it, 
instead  of  leaving  such  expences  to  be  in* 
onrred  and  pnid  by  the  owner  of  the  house 
giving  notice,  in  the  manner  prescribed  by 
the 'act,  and  aAerwards  pnying  the  same  to 
him  upon  demand,  employed  workmen  of 
his  own  to  do  those  necessary  works,  and 
paid  them  for  the  same:  held  thai  he  could 
i^t  recover  over  against  his  landlord  sach 
expences  incurred  by  bis  own  orders,  and 
paid  for  by  him  in  the  first  instance;  all  the 
powers  and  authorities  given  by  the  act  in 
respect  of  any  works  to  be  done,  being  giv- 
en to  the  owner  of  the  house  intended  to 
be  pulled  down  and  rebuilt,  and  the  land- 
lord of  the  adjoining  house  being  only  lia- 
ble by  the  act  to  reimburse  bis  tenant  mon- 
ey paid  by  him  to  the  other  owner  for  such 
works  as  are  authorized  to  be  done  by  such 
other  owner  in  respect  of  such  adjoining 
boose.     Robinson  v.  Lewie,  T.  48  G.  8. 
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CARGO. 
See  Ship,  4,  6. 

CARRIAGES. 
See  TuBirpiKB,  1. 

CASE  EXPLAINED. 
.1  Mollon  v.  Cheeeleif, 
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CHARITABLE  USES. 
See  MoRTMAiir,  1. 

CHARTER-PARTY. 
See  Assumpsit,  9,  10,  H. 

1  The  clauses  in  the  Eaet  India  company's 
charter-parties,  whereby  the  Company 
agree  to  allow  200/.  per  month  for  provia- 
ions  while  the  ship  remains  in  India  or 
China,  to  be  computed  from  her  delivery 
of  the  Company's  dispatches  (if  any)  at 
the  ship's  **jlr«/  coneignei^fort,  until  she 
should  be  dispatched  from  her  lati  port  in 
India  or  China  to  return  to  Europe,**  is 
to  be  understood  of  her  laei  eoneif^ned 
port;  and  will  not  include  the' time  which 
elapsed  aHer  her  departure  from  Canton 
(which  was  hor  hist  consi^ed  port  accord- 
ing to  her  sailing  instructions,)  on  her  re- 
turn to  Europe^  from  which  course  she 
was  driven  by  stress  of  weather,  and  forced 
to  put  into  Bombay  for  repairs,  before  she 
was  again  dispatched  for  Europe.  But  af- 
ter the  ship  was  ready  to  sail  again  fiom 
Bombay t  the  Compony  having  detained  her 
two  months  longer  for  convoy  before  they 
again  dispatched  her  for  Europe,  they  paid 
the  200/.  a-month  for  that  period.  And 
the  14/.  covenanted  lo  be  paid  by  the  Cofn- 
pany  to  the  ship  owner  in  England  for 
each  paascnger  ordered  on  board  the  ship 
in  India  by  the  company's  agents,  is  pay- 
able, nutwiihstanding  the  loss  of  the  ship 
before  her  srHval  in  the  Thamet.  Moffat 
V.  The  Eaet  India  Company,  H  49  G.  8. 

466 

2  A  covenant  in  a  charter-party  of  aflreight- 
ment,  that  the  owner  shall  at  his  expence 

foitl.with  make  the  chip  tight  and  strong, 
J$ic.  for  a  voyage  for  twelve  mon  hs,  &c. 
and  keep  her  so,  is  not  a  condition  prece- 
dent to  the  recovery  of  freight  aAer  the 
freighter  had  taiten  the  ship  into  his  service 
and  used  her  for  a  certain  period ;  but  if 
the  freighter  be  afterwards  delayed  or  in- 
jured by  tbe  necessity  of  repairing  her.  be 
has  his  remedy  in  damages.  But  if  the 
owner's  neglect  to  repair  in.  the  first  in- 
stance h.-id  precluded  the  freighter  from 
making  any  use  of  the  vessel,  mat  would 
have  gone  to  the  whole  consideration ,  and 
niisht  have  been  insisted  on  as  a  bar  to  th9 
acuofi.    Havetock  v.  Geddee,  H.  49  G.  8. 

608 
8  A  ship  having  been  lot  to  freight  for  12 
months,  and  for  such  longer  perto'l  as  tbe 
freighter  should  detain  her,  loj  which  cer- 
tain propnrtiuns  of  the  freight  were  to  be 
paid  at  the  end  of  2,  6,  10,  and  14  months, 
&c.;  it  IS  no  answer  to  a  breach  for  non- 
payment of  six  months'  freight  jdoe  at  the 
end  of  10  months,  that  the  owner  had  cov- 
enanted to  keep  the  Ves«el  in  repair  du- 
ring the  time  she  was  freighted,  and  that 
she  was  not  in  repair  when  the  freighter 
ehipped  goodt  on  board  her  during  the  12 
months,  which  made  it  necessary  for  him 
to  unload  and  repair  her,  whereby  she  was 
anserviceable  for  part  of  the  six  months, 
and  that  be  had   paid  the  freight  for  all  the 
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time  she  wae  lenricesble,  and  that  she  waa 
oot  in  his  service  for  10  months  in  the  whole: 
noo-consiat  hat  that,  after  she  had  heea 
used  by  the  freighter,  she  wanted  repah-, 
withoot  any  default  of  the  owner,  or  that 
he  was  guilty  of  an^  delay  in  making  the 
repairs;  and  the  freight  would  still  run  on 
during  the  time  of  repair.  Havtlock  ▼. 
Geddf,  H.  49  G.  8.  50S 

4  The  freight,  being  reserved  at  so  ronch  per 
monlh,  was  earned  at  the  end  of  each 
month,  although  the  stipulated  times  of 
payment  were  from  4  months  to  4  months, 
(after  the  firat  two  months)  and  the  ship 
were  lost  before  the  end  of  14  months,  ib. 

5  An  allowance  for  extra  men  being  cove- 
Diinted  to  be  paid  by  the  freighter,  the  res- 
idue of  which  (after  part  payment)'  was 
not  to  be  paid  HU  the  thip*9  ditcharge  or 
return  from  her  voyage;  and  the  ship  bav- 
ins sailed  on  a  voyaae  to  St.  Domingo, 
where  she  arrived «  but  was  burnt  before 
her  return;  held  that  such  loss  was  a  dis- 
cbarge of  her  from  the  freighter's  employ- 
ment, aa  if  by  the  act  of  the  freighter;  on 
which  SQch  extra  allowance  beeame  paya- 
ble, ib. 

COAL  MINE. 
See  CoPTKOLD,  1. 

COVKNANT,  S. 

COLLEGE. 
See  MoBTMAiN,  1. 

COMPOUNDING. 
See  MiSDXMXANOR  comvoukdino. 

CONDITION  PRECEDENT. 

Su  Chabtsa-paktt,  2,  8,  5. 

Fbxight,  2,  6. 

CONSUL 
Ste  Arbxbt. 

CONTRACT, 
^e  Thadb,  1. 

CONVEYANCE  VOLUNTARY. 
A  voluntary  settlepient  of  lands  made  tn 
coneideration  of  natural  love  and  affec* 
tion  is  void  a«  against  a  subsequent  pur- 
chaser for  a  valuable  consideration,  though 
with  notice  of  the  prior  settlement  before 
all  the  purchase  money  was  paid,  or  the 
deeda  executed;  and  though  the  settlor  had 
other  property  at  the  time  of  such  prior 
settlement,  and  did  not  appear  to  be  then 
indebted,  and  there  was  no  frand  in-  fact  in 
the  transaction:  for  the  law,  which  is  in 
all  casea  the  judge  of  fraud  and  covin  aris- 
ing out  of  faals  and  intents,  infers  fraud  in 
this  caae,  upon  the  constructioa  of  the  stat. 
27  Eliz»  c.  4.  Doe  d.  OUey  v.  Manning, 
M.  48  G.  3.  44 

CONVICTION. 

Though  it  be  proper  for  a  magistrate  in 
drawing  up  a  eonvictioa  on  the  stat  6  Ann, 


e.  14  to  state  the  pertionlar  evidence  of  the 
fact  on  which  his  judgment  is  founded,  and 
not  merely  the  legal  effect  of  such  evi- 
dence, in  the  words  of  the  statute,  yet  a 
conviction  in  the  latter  form  is  valid  in  law: 
but  the  magistrate  subjects  himself  to  an 
information  if  he  endeavor  to  shelter  him- 
self from  detection  by  rois-staiing  anch  le- 
gal result  when  the  evidence  would  not 
warrant  it  TAs  King  v.  Pearu  £.  48  G. 
8.  179 

2  The  statute  42  G.  8,  forbids  corn  making 
into  malt  to  be  wetted  while  it  isa-floor  be- 
fore 12  days  from  the  time  when  it  is  emp- 
tied out  of  the  cistern.  Then  stat  46  G. 
8.  a.  1,  repeals  that  provision  generally,  and 
enacts  (sect  8.)  that  the  corn  in  tbat  state 
shall  not  be  wetted  till  9  dava,  &c.  after 
the  1st  of  Augugt  1806.  Then,  sect  14 
enacts  that  this  act  shall  commence  and 
take  effect,  as  to  all  matters  whereof  no 
special  commencement  is  thereby  provided, 
from  the  1st  of  Augutt  1806,  and  shall 
continue  in  force  till  the  26tb  of  Marck 
1807.  Held  that  incorporating  the  14th 
with  the  1st  sect  this  law  only  operated  as 
a  repeal  of  the  former  one  during  the  time 
limited  in  the  14th  section ;  after  which 
the  first  resumed  its  operation  during  the 
interval  between  the  25th  or  March  i807, 
and  a  subsequent  act  reviving  and  continu- 
ing the  46  G.  8.  XAe  King  v.  Rugere, 
Ii.49G.  9.  614 

COPPER. 
S  e  MiHxs,  8. 

COPYHOLD.  I 

Sh   Si7BRXNDBR. 

COPYHOLD  AND  CUSTOMARY  ES- 
TATES. 
1  The  lord  of  a  manor,  as  such,  has  no  right* 
without  a  custom,  to  enter  upon  the  copy- 
holds within  his  manor,  under  which  there 
are  mines  and  veins  of  coal,  in  order  to 
bore  for  and  work  the  same:  and  the  copy- 
holder mi^y  maintain  trespass  against  him 
for  so  doing.  But  where  the  defendant  jus- 
tified under  the  lord,  as  being  seised  in  fee 
of  the  veins  of  coal  lying  under  the  copy- 
bold  tene'nents,  together  with  the  liberty 
c/*  boring  for  and  getting  Ute  coal,  8lc., 
it  *is  not  enough  fur  the  plaintiff  to  reply, 
that  as  well  all  the  veins  of  coal  nnder  the 
said  closes  in  which,  &c.  as  the  rest  of  the 
soil  within  and  under  the  same,  had  imme- 
morially  been  parcel  of  the  manor  and  de- 
mised and  demiseable  by  copy,  &c.  whb- 
out  any  exception  orreaervationofthe  coal. 
&c.;  unless  be  also  traverse  the  liberty  of 
working  the  mines;  because  the  plea  claims 
such  liberty  not  merely  as  annexed  to  the 
seisin  in  fee  to  be  exercised  when  in  actual 
possession,  but  as  a  present  liberty  to  be 
exercised  during  the  continuance  of  the  co- 
pyholder's estate;  and  therefore  the  le- 
plicHtion  is  only  an  argumentative  denial  of 
the  liheity,  and  does  not  confess  and  avoid 
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if.    Bournt  v.  Tay/or,  T.  48  Cr.  8.     842 

a  One  who  has  a  prima  facie  title  to  a  copy- 
hold ia  entitled  to  inapect  the  court  rolla, 
and  take  copies  of  them,  ao  far  as  relatea 
to  the  copyhold  claimed,  though  no  eaaae 
he  depending  for  it  at  the  time.  The  King 
V.  Lueat,  T.  48  G.  8.  868 

8  Where  a  copyholder  of  inheritance,  having 
power  hy  custom  to  cut  timber,  surrender- 
ed to  the  use  of  his  will,  and  devised  to  JSt. 
for  life,  without  impeachment  of^waste, 
wKh  remainderi  over;  though  there  was  no 
instance  in  fact  of  a  copylKilder  for  life  in 
the  manor  cutting  timber;  yet  the  right  be- 
ing anneied  to  the  fee  and  inheritance,  the 
copyholder  in  fee  in  carvinc  out  his  ttstate 
may  make  a  tenant  for  life  dispunishable 
of  waste;  and  at  anv  rate,  the  lord  cannot 
enter  upi)n  the  copyholder  for  life's  estate, 
as  for  a  forfeiture,  upon  his  cutting  timber; 
for  the  iniory,  if  any,  b  to  the  remainder- 
man of  the  mheritance.  Denn  d,  Joddrell 
V.  Johnson,  M.  49  G.  8.  877 

4  Entries  on  the  rolls  of  a  manor  court,  of  ad- 
mission of  tenants  in  remainder  afler  the 
determination  of  the  estate  of  the  last  ten- 
ant's widow,  who  held  during  her  chaste 
vtViit/y,  are  evidence  of  a  custom  for  the 
widow  to  hold  on  that  condition,  so  as  to 
maintain  ejectment  apinst  her  as  for  a  for- 
feiture, on  proof  of  her  incontinence;  al- 
though there  were  no  instancea  in  fact  stat- 
ed on  the  rolls  or  Icoown  of  such  a  forfeit- 
ure having  been  enforced.  Doe,  dem, 
Aekeu>  v.  Atkew,  H.  49  G.  8.  492 

6  A  copyhold  having  descended  to  a  wife  aa 
heir  at  law,  who  died  before  admittaiice, 
hiving  first  borne  a  child  to  her  huaband, 
which  died  an  infant,  the  husband  was 
held  entitled  to  hold  for  his  life,  in  the  nature 
ofa  tenant  by  the  curtesy  of  England,  ne^ 
cordingto  the  custom  of  the  manor;  though 
the  only  evidence  of  such  custom  on  the 
Rolls  was  three  instances  of  husbands  ad- 
mitted as  tenants  by  the  cnitesy,  according 
to  ihe  cosioni.  whose  renpective  wives  hnS 
been  admitted  during  their  lives;  the  title 
of  a  wife  claiming  aa  heir  by  descent  being 
complete  without  admittance,  by  the  gene- 
lal  law  of  copyhold,  and  the  title  of  a  ten- 
ant by  the  curtesy  being  also  by  operation 
•f  law;  Doe  d.  MHner  v.  Brighlvoen,  H. 
49  G.  8.  521 

6  And  having  such  good  title  to  the  posses- 
sion as  tenant  by  the  curtesy,  hifl  posses- 
sion of  the  copyhold  after  hia  wife's  death 
will  be  referreid  to  that,  and  not  to  any  ad- 
verse title;  though  he  were  admitted  after 
his  wife's  death  to  hold  to  him  pnreuanl 
to  the  nttlement,  by  which  the  estate  of 
the  wife  was  limited  to  the  survivor  in 
fee;  so  aa  to  let  in  the  title  of  the  heir  at 
law  of  the  wife  in  ejectment  brought  with- 
in 20  yeara  after  the  husband's  death. 
Doe  d,  Milner  v.  Brighiwen,  H.  49  G. 
8.  521 

And  though  l-8d  of  the  copyhold  had 
been  aettled  many  years  before  upon  a  third 
person  for  life;   but  no  surrender  having 


beeninade  to  the  trustees  under  |he  aettle- 
ment,  the  legal  estate  had  remained  in  the 
heirs  of  the  tenant  last  seised  and  admitted; 
and  the  steWard  of  the  manor,  appointed  by 
the  heir  at  law  and  her  husband,  hnd  in  his 
accounts  after  the  wife's  death  (which  was 
evidence  of  bis  having  done  the  aanie  in  her 
lifetime,)  for  above  20  years  back,  debited 
himself  with  the  receipt  of  2.8ds  of  the 
rent  for  the  husband  on  account  of  hia 
wife,  and  the  remaining  l-Sd  for  such  oth- 
er person  claiming  under  the  settlement; 
yet  auch  payment  to  the  latter  muat  be  tak- 
en  to  have  been  made  by  the  conaent  of 
the  person  entitled  at  law  to  the  whole;  so 
aa  to  do  away  the  notion  of  an  advene 
possession  by  the  husband  of  that  l-8d, 
diatinct  from  hia  possession  of  the  other 
2-8ds,  aa  tenant  by  the  curtesy  after  his 
wife's  death;  in  answer  to  a  claim  by  the 
heir  at  law  of  the  wife  against  the  devisee 
of  the  husband  who  aet  up  an  adverse  pos- 
session for  above  20  yeara  after  the  wife's 
death.  Wl 

Nor  will  any  releiiae  from  the  hew  at  law 
living  at  the  time  of  auch  curteay  esUte  be 
presumed  during  that  period;  nor  after  bia 
death  from  the  preaent  heir  at  law,  who 
might  be  called  upon  in  equity  to  ^^^^''^ 
it,  if  given;  though  auch  release,  if  proved 
or  presumed,  would  bar  the  copyhoWer  a 
claim.  ^^^ 

CORNWALL. 
See  Minks,  8. 

CORPORATION. 
1  The  charter  of  SaltaA  empowers  the  may- 
or, justice  of  the  peace,  and  the  rest  of  the 
aldermen,  (aeven  in  all.)  or  the  major  part 
of  them,  of  whom  the  mayor  and  jnatice 
to  be  two,  when  it  shall  seem  to  them  con- 
venientand  nefewary.  to  elect  as  many 
free  hurgeHses  as  shall  please  them,  and  to 
the  tame  free  burgeues  so  elected  to  admin- 
itter  an  onth,  ^c.  The  rfpfendnnt  was 
elected  a  free  burgess  in  October  1804,  and 
in  December  1806,  at  a  meeting  of  sii  out 
of  the  seven  aldermen,  in  conaequence  ofa 
mandamus  to  them  to  fill  up  the  vacant 
place  of  alderman,  and  which  meeting  the 
mayor  aaid  wns  held  for  that  sole  purpose, 
the  defendant  tendered  himself  to  be  sworn 
in  :  against  which  8  aldermen  protested, 
one  of  whom  immediately  left  the  assem- 
bly; but  before  the  other  two  protestors 
withdrew,  the  mayor,  with  the  assent  of 
two  other  aldermen,  administered  the  oath 
of  office  to  the  defendant.      Held, 

1st,  That  the  swearing  in  of 'the  burgess 
might  well  be  at  a  time  subsequent  to  the 
electkin  ;  he  having  had  a  present  legal  ca- 
pacity to  be  sworn  in  at  the  time  of  his 
election;  and  therefore  not  like  the  case  of 
an  infant  elected. 

2dly,  That  the  aet  of  swearing  in,  being 
merely  miobterial,  may  be  done  by  the 
mayor,  aa  preaidinc  officer,  in  the  preaence 
of  tne  majority  of  the  mayor  and  elderaien* 
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by  whom  sacb  act  was  reqnhred  to  b«  done, 
wheiifioever  and  howsoever  nmipmbied,  and 
without  any  previous  aunimonfr  for  this  pur- 
pose ;  there  being  no  dimient  by  ihe  inujor- 
ity  at  the  time  wheo  the  outh  was  ao  ad- 
ministered. 

8dly,  Though  three,  an  equal  number  of 
those  first  assembled,  protested  against  the 
defendant's  being  sworn  in  when  be  first 
tendered  himself  to  take  the  oath  ;  yet  one 
of  the  protestors  having  withdrawn,  it  was 
competent  to  the  majority  who  remained  lo 
adiiiinister  the  oath  :  no  vote  having  been 
come  to  by  the  major  pan  at  fiist  assem- 
bled to  preclude  the  body  from  doing  the 
act  at  that  meeting 

4thly,  Quart,  Whether,  if  it  be  found 
acainst  a  defendant  in  quo  warranto,  that, 
though  duly  elected,  he  was  not  duly 
sworp  in,  there  can  be  any  other  judgment 
against  him  than  of  au^Ur  ahtoluU;  there 
being  no  instance  of  a  judgment  of  outler 
qwnuque.  The  King  v.  Courtenuy,  H. 
48  G.  8,  128 

2  But  where  the  new  mayor  Of  JVcto  Rom- 
ney  was  required  by  charter  to  be  sworn  in 
before  the  old  mayor,  a  swearing  in  by  the 
town  clerk,  the  usual  officer  to  administer 
the  oath,  brfore  the  old  mayor,  but  against 
the  consent  and  direction  of  the  latter,  was 
held  void.  Rex  v.  EllU,  Al.  8  G.  2.  B. 
R.  cited  in  Hex  v.  Courtenay,  131 

8  The  neglect  to  be  sworn  into  an  office  for 
above  20  years  after  the  party's  election  to 

•  it  is  evidence  of  bis  refusal  to  accept  the 
office  :  as  his  acquiescence  unexplained  for 
ao  long  time  in  the  election  of  another  per- 
son into  the  office  is  an  evidence  of  his  re- 
nunciation of  it,  and  the  acceptance  of  such 
renunciation  by  the  body.  Rex  v.  Jordan^ 
tempore  Lord  Hardvoicke^  cited  ibid    136 

4  Though  the  affixing  of  the  common  aeal  to 
the  deed  of  conveyance  of  a  corporation  be 
sofficient  to  pass  the  estate,  without  a  for- 
mal delivery,  if  done  with  that  intent  :  yet 
it  has  no  such  effecl  if  the  order  for  affixing 
the  seal  be  accompanied  with  a  direction  to 
their  clerk  to  retain  the  conveyance  in  his 
hands  till  acconnts  were  adjusted  with  the 
purchaser.  Derby  Canal  Company  v. 
f^Umot,  E.  48  G.  8.  180 

6  One  who  has  not  taken  the  sacrament  with- 
in a  year,  bejng  incapable  of  being  elected 
into  a  corporate  office  by  stat.  18  Car.  2 
c  12.  his  disqualifioation  was  held  not  to 
be  removed  by  the  annual  act  of  iodemni- 
tv  (47  G.  8  St.  2.  c.  85.)  the  6th  seot.  of 
which  restrains  its  operation  in  cases  where 
the  office  shall  liave  been  **  already  legally 
filled  up  and  enjoyed  by  any  other  per- 
son,*' at  the  lime  of  passing  the  act :  (he 
fact  being,  that  the  defendant  and  another 
were  candidates  at  the  lime  of  election, 
when  40  electors  were  assembled;  and  af- 
ter 2  electors  had  voted  for  each  candidate, 
the  candidates  were  asked  whether  they 
had  previously  taken  the  sacrament;  to 
which  the  defendant'  answered  in  the  neg- 
ative, and  the  other  candidate  in  the  affir- 


mative ;  wberevpon  notice  of  the  defend- 
ant's incapacity  was  publicly  given  to  tba 
electors,  and  was  beard  by  all  who  after- 
wards voted  for  the  defendant,  being  20  in 
number,  except  2  or  8;  and  lb  afterwards 
foted  for  the  other.     Held, 

1st,  That  all  the  votes  given  for  the  de- 
fendant after  such  notice  were  thrown 
away. 

2dly,  that  the  other  candidate,  having 
the  greatest  number  of  legal  votes,  was  du- 
ly elected  ;  though  some  of  the  defendant's 
votes  (not  being  equal  in  number  to  the 
good  votes  ultimately  given  for  the  other) 
had  voted  before  such  notice. 

8dly,  That  the  presumption  of  law  be- 
ing that  every  person  has  conformed  to  the 
law  till  something  appear  to  rebut  that  pre- 
sumption ;  it  niust  be  taken  that  the  other 
candidate,  who  affirmed  his  qualification, 
which  was  not  negatived  by  the  jury,  was 
duly  qualified  ;  and  that  such  his  elec- 
tion, perfected  by  swearing  in,  was  filling 
up  and  enjoying  by  him  of  the  office,  with 
in  the  proviso  of  the  indemnity  act,  so  as 
to  preclude  its  operation  by  relatwo  in  fa- 
vor of  he  deft^tidanL  The  King  ▼.  Haw- 
kins, T.  48  d.  8.  862 

CORRECTION.  HOUSE  OF. 
See  Pa  ISO  ITER,  1. 

COSTS. 

See  "Damages  and  Costs. 

1  In  an  order  of  filiation  and  maintenance 
the  justices  have  no  power  by  the  stat.  18 
Eliz.  c.  3.  to  direct  the  defendant  to  {key 
the  costs  of  the  parish  in  obtaining  the  or- 
der; but  haying  in  such  order  sepsfatcd 
the  sum  to  be  paid  for  maintenance,  and 
the  sum  to  be  paid  fur  co»ts^  the  order  was 
quashed  as  to  the  latter,  and  confirmed  as 
to  the  rest  of  it.  2%e  King  v.  Svftet,  M. 
48  G.  8  29 

2  In  trespass  against  the  owner  of  a  hooaa 
adjoining  to. the  plaintiff's  ia  the  metropo- 
lis, for  taking  down  his  party>wall  and 
building  on  it,  the  defendant  shewing  at  the 
trial  that  he  was  authorized  in  doing  the 
thing  complained  of  under  the  building  act 
14  G.  8.  c.  78.  b  entitled  to  treble  costs 
under  the  10th  section,  upon  a  nonsuit. 
Collint  v.  Poney,  H.  48  G.  8.  168 

8  The  costs  of  a  suit  in  Chsncery  directed  to 
be  paid  by  an  award  made  before  the 
bankruptcy  ot  the  defendant,  but  which 
costs  were  not  taxed  till  after  he  became 
bankrupt,  cannot  be  proved  under  the  com- 
mission; but  the  bankrupt  remains  liabla 
to  be  attached  for  the  amount  under  the 
award  made  a  rule  of  court.  ThM  King 
v.  Davis,  H.  48  G.  8.  161 

4  In  a  special  count  on  a  policy,  the  risk  was 
stated  to  continue  until  the  ship  was  unload- 
ed, and  there  were  common  cdonts:  held 
that  the  premium  having  been  paid. into 
court  generally  was  an  jidmisaion  of  the 
contract  stated  in  the  special  count:  and 
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that  it  was  not  competent  to  the  defeodaDt 
to  shew  that  the  policy,  hy  which  the  risk 
was  origmally  made  to  cease  after  the  ship 
was  moored  24  hours  in  safety;  was  after- 
wards altered  hy  the  broker  withoot  the 
defendant's  knowledge.  Bat  the  defendant 
having  afterwards  obtained  a  rule  to  amend 
the  rnje  for  paying  money,  into  coort,  by 

.  confining  it  to  the  money  counts,  aiid  for  a 
new  trial  on  peyment  of  costs;  and  the 
plaintiffs  thereupon  determining  to  take  the 
money  out  of  court,  aod  not  W  proceed 
further,  is  entitled  to  all  the  eosU  of  the 
action,  and  not  merely  to  the  usual  costs 
of  a  new  trial.  Andrews  ▼.  Paltgrave, 
H.  48  G.  3.  164 

B  Where  by  the  rule  of  referenee  the  costs 
were  to  abi/e  the  event  of  an  award:  that 
includes  the  coett  of  the  reference  as  well 
as  of  the  cause.  Wood  ?.  O' Kelly,  E. 
48  G.  S.  214 

6  An  avowant  in  replevin  for  rent  in  arrear, 
for  whom  verdict  and  judgment  i)re  given 
below,  which  are  affirmed  on  a  writ  of 
error,  is  not  entitled  to  his  costs  on  the 
Stat.  8  &  9  W.  8.  c.  II.  s.  2. which  is  con- 
fined lo  judgments  for  defendants  on  de- 
murrer.    Golding  V.  JHat^  T.  48  G.  8. 

269 

7  Administrators  declaring  in  trover  on  a  pos- 
.sAssbn  of  the  goods  by  their  intestate,  and 

a  conversion  in  their  own  time,  and  being 
nonsuited,  are  liable  to  costs;  for  the  fact 
«f  their  pceses^ion  is  immaterial,  and  they 
may  sue  in  their  own  right  JSollis  v. 
Smith,  M.  49  G  8.  890 

8  After  verdict  for  the  defendant,  and  a  new 
trial  awarded  upon  a  question  of  kiw,  with- 
out any  thing  said  as  to  costs;  and  instead 
of  proceeding  to  a  second  trial,  the  parlies 
agree  to  state  tho  facta  specially,  as  if  in  a 
case  reserved  At  the  trial ;  on  which  the 
fmstea  is  afterwards  delivered  to  the  plain- 
tiffs; they  are  entitled  to  the  costs  of  the 
first  trial.  koberUon  v.  Liddell,  H.  .49 
G. 8  287 

8  Debt  on  bond,  where  the  plaintiff  recovers 
a  verdict  for  nominal  damages  onlyj  and 
takes  bill  judgment  for  the  penalty,  is,  not 
within  the  relief  of  the  stat.  48  G.  8.  c.  46. 
8.  8,  enabling  the  Court  to  allow  tbe  defend- 
ant costs  if  the  plaintiff  do  not  recover  the 
amount  of  the  sum  for  which  he  had  held 
the  defendant  ta  bail.  Commacky,  Grego^ 
ry,  H.  49  G.  8.  454 

COVENANT. 
See  Pi.EADi;(rG,  16,  17. 

1  A  variance  in  setting '  out  one  of  several 
covenants  in  a  lease,  on  which  breaches 
were  assigned,  viz.  the  Cellarbeir  fieM,  in- 
stead of  tbe  Mierbeer  field;  being  con- 
sidered as  part  of  tbe  description  of  the 
deed  declared  on;  though  the  plaintiff 
waived  going  for  damages  onthe  breach  of 
that  covenant;  is  fatal.  Fitly.  Oreen,  H. 
48  G,  3.  101 

2  In  a  Jease  of  ground,  with  liberty  to  make 
a  water  course  and  erect  a  mill,  the  lessee 


covenanted  for  himself,  his  ezecntors,  &e. 
and  tuiignt^  not  to  have  persons  to  work 
in  the  mill  who  were  settled  in  other 
parishes,  without  a  parish  certificate;  held 
that  this  covenant  did  not  run  with  the  land, 
or  bind  the  assignee  of  the  leasee.  The 
Mayor,  ^c.  of  Congleion  v.  PaUieon,  T. 
48  G.  8.  816 

8  In  covenant  on  an  indenture  of  demise  of 
a  coal  mine,  made  on  the  8th  of  July,  1805, 
reserving  l-4thof  the  coal  jaised,  or  the 
value  in  money,  at  the  election  of  the  les- 
sor; and  if  the  I -4  th  fell  short  of  400/.  per 
annum,  then  reserving  such  additional  rent 
as  would  make  up  that  annual  sum,  to  be 
rendered  monthly  in  equal  portions:  held 
that  the  lessor  having  elected  to  take  the 
whole  in  money  may  declare  for  tvoo  yean 
and  three  montht*  rent  in  arrear.  Bnt 
even  if  the'mone^  rent  were  reserved  an- 
nually, the  plaintiff  may  remit  his  claim  as 
to  the  three  months'  rent,  and  enter  up 
judgment  for  the  two  gears'  rent  only. 
And  having  first  well  assigned  a  breach  of 
the  covenant,  that  the  lesaeea  had  not 
yielded  monthly  tbe  l-4ib,  or  tbe  value  in 
money f  Ace.  but  had  refused,  &c.;  held  that 
it  wonld  not  burton;  eneral  deipnrrer,  that 
the  count  went  on  to  allege,  that  before  tbe 
exhibiting  of  the  plaintiff's  bill  viz,  on  iha 
Ut  of  November  1797,  iOO/  of  tbe  rent  re- 
served for  two  years  and  three  months  was 
due  aod  in  arrear;  for  that  date  being  be- 
fore the  lease  made,  and  therefore  impoosi- 
ble  in  respect  to  the  subject  matter,  must 
be  rejected;  and  the  general  allegation,  that 
before  tbe  exhibiting  of  tbe  nlamliff  's  bill 
900/.  of  the  rent  reserved,  &c.  was  due, 
is  sufficient.  Bwkley  v.  Kenyon,  T.  48 
G.  8.  '320 

CRIM.  CON. 
S*M  Vsjrux,  1. 

CUSTOM. 
See  Timber,  1.  Manor,  1. 
Where  a  plea  of  juatificatran  in  trespass  for 
taking  two  horses,  as  heriots,  stated  a 
custom  in  the  manor  that  tbe  lord  from 
time  immemorial,  until  the  diiUion  of  a 
certain  tenement  into  moieties,  had  taken 
and  been  accustomed  to  take  a  heriot  upon 
the  death  of  every  tenant  dying  seised; 
and  tince  the  division  the  lord  had  taken 
and  been  accuttomed  to  uke  on  the  death 
of  every  tenant  dyins  seized  of  either  of 
the  moieties  a  heriot  tor  each  moiety ;  this 
must  be  taken  to  lie  one  entire  custom,  aiid 
not  two  distinct  customs,  tbe  one  applicable 
to  the  tenement  before,  and  the  other  after 
the  division  of  it:  and  being  laid  to  be  an  ' 
immemorial  custom,  it  is  disproved  by  evi- 
dence that  the  division  was  made  within 
memory.  Kingtmillt  Bar  I  v.  Bull,  H. 
48  G.  8.  loa 

DAMAGES  AND  COSTS. 
In  an  laction  on  the  c&se  against  the  sheriff 
for  negligent  and  wrongful  conduct  in  con- 
ducting the  sale  of  tbe  plaintiff's  goods 


642 


INDEX. 


ttnd«r  a  writ  of  fieri  Acias,  by  which  they 
were  sold  mvch  aoder  value,  where,  in 
itatiiig  the  aobstance  of  the  writ  the  count 
alleged  that  the  aberiflT  was  commanded  to 
levy  80s.  awarded  to  J.  C.  Cwhn  damages 
sostained  by  occasion  o^  the  detaining  of 
the  debt ;  that  is  proved  by  the  writ  which 
stated  tbot  ihe  8O5.  were  awarded  to  J.  C 
for  his  damages  sostained  a$  well  by  reason 
of  detaining  the  debt  as  for  his  costs,  &c.; 
for  costs  are  in  legal  sense  incloded  in  the 
word  damages^  Phillips  v.  Bacon,  H.  48 
G.  8.  152 

DAY-RULE. 
A  day  nle,  when  made,  covers,  by  relation 
back,  the  liberatioo  of  a  prisoner  who  had 
signed  the  petition,  but  had  gone  out  of  the 
prison  before  the  sitting  of  the  court  on  the 
same  day;  though  the  marshal  were  sued 
for  the  escape  before  the  sitting  of  the 
conrt.    Field  v.  Jones,  M.  48  G.  3.       84 

DEBTOR  AND  CREDITOR. 
See  IifsuRAircB  of  Life,  1. 

DEBT  ON  JUDGMENT. 
See  Bankrupt,  8.    P|.badino,  8. 

DECLARATIONS— ^y    deceased    Per- 

eons. 

See  EvioxNCB,  2. 

DEED. 

See    COKVKTANCB.       SiTRSBKDEB,   1. 

OR,  DBscRiPTioir  or  Pbrsovs,  I, 
'  Ship,  6. 

1  Though  the  afliiing  of  the  common  seal  to 
the  deed  of  .conveyance  of  a  corporation  be 
sufficient  to  pass  the  estate,  without  a  for 
mal  delivery,  if  done  with  that  intent;  yet 
It  has  nojuch  effect  if  the  order  for  affixing 
the  seal  be  accompanied  with  a  direction  to 
their  clerk  to  retnin  the  conveyance  in  his 
hands  till  accounts  were  adjusted  with  the 
purchaser.  Derby  Canal  Company  v. 
Wiln^ot,  E.  48  G.  8.  180 

2  A  defendant  in  trespass  cannot  plead  by 
way  of  justification  that  he  was  possessed 
of  a  right  of  common  over  the  locus  in  quo 
under  a  deed  of  grant,  by  a  former  owner, 
alleged  to  be  since  lost  or  destroyed  by  ac- 
cident and  length  of  time,  and  therefore  not 
proffered  in  court,  of  which  the  date  and 
names  of  the  parties  are  unknown.  Hendy 
y.  SUphenson,  T.  48  G.  8.  888 

DEMISE. 
See  Lbasb. 

DEMURRER. 
Bee   Plxadino,    20,   21. 

DESCRIPTION  OF  PERSONS. 
John  Lealaud  surrendered  a  copyhold  in  the 
occupation  of  h^  John  Lealand  to  the  use 
of  Jouph  Lealand  and  John  Lealand  his 
son,  for  their  li?es  and'  the  life  of  the  sur- 
vivor; remainder  to  the  heirs  of  the  body 
of  the  said  John  Lealand  son  of  Joseph  L. ; 


remainder  to  the  right  hmHoftki  said  John 
I^ealand:  held,  that  the  altimate  remainder 
was  meant  for  the  right  heirs  of  John  tha 
surrenderor;  ss  well  because  John  the  sur" 
renderee  is  before  described  with  the  addi- 
tion of  the  son  of  Joseph;  as  of  the  mani- 
fest fatiiity  of  giving  /e4ii  ihe  surrenderee 
an  estate  tail,  and  afterwards  ufee  in  auo- 
oession.  Thouch  if  the  constmction  had 
been  left  doubtful,  the  ultimate  remainder 
would  have  continued  in  the  surrenderor. 
Moe  d,  Hucknall  v.   JFbsUr,  £.  48  G.  3. 
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DESERTER. 

See   Sbttlbmbnt  bt    Hiring  and 

Sbrvicb,    1. 

DEVISE 
See  MoSTMAiK,   1. 

1  One,  having  entered  into  articles  of  agree* 
ment  for  the  purchase  of  certain  premises^ 
devised  the  same  to  a  trustee  to  pay  the 
rents  and  profits  to  her  three  daughters  (one 
of  them  being  covert),  and  the  survivor  of 
them,  for  their  lives,  share  and  share  alike: 
and  after  their  decease,  in  trust  for  all  and 
every  the  child  and  children  of  her  three 
daughters  who  should  be  living  at  the  death 
of  the  survivor  of  them,  as  tenants  in  com- 
mon: hot  if  all  her  daughters  should  die 
without  leaving  any  issue,  then  afW  the  de- 
eease  of  the  survivor,  in  trust  for  her  grand- 
son, in  fee,  who  was  her  heir  at  law:  the 
residue  of  her  real  and  personal  estate  to 
her  three  daughters.  Upon  a  bill  filed  by 
the  grandson,  in  the  life-time  of  the  surviv* 
ing  daughter,  to  restrain  the  tenant  from 
cutting  timber,  &c.;  and  afler  a  convey- 
ance of  the  premises  to  the  uses  of  the  will ; 

.  held  that  under  the  will  and  deeds  of  lease 
and  release  the  three  daughtere  took  no  le- 
gal estates,  but  that  the  releaee  took  an  es- 
tate for  the  lives  of  the  daughters;  and  that 
such  of  their  children  as  should  be  living 
at  the  death  of  the  survivor  of  ihe  daugh- 
ters would  take  esutes  in  fee,  as  lenanta 
in  common.  Robinson  v.  Qtey  and  Oth" 
ers,  M.  48  G.  8.  17 

2  J.  P,  devised  real  and  personal  estate  10 
trustees,  to  pay  thereout  an  annahy  to  hu 
wife  for  life,  and  out  of  the  resuiue  to  pay 
sufficient  for  the  maintenance,  edneation, 
and  support  of  his  only  daughter,  until  she 
should  attain  the  age  of  21  yeara,  or  mar- 
ry; and  when  she  should  attain  21,  or  mar^ 
ry,  then  to  her  in  fee:  but  in  case  his 
daughter  shoald  die  under  age  and  unmar- 
ried, then  the  estates  to  go  to  h»  wife  for 
life;  und,  after  her  decease,  to  the  two 
children  of  his  nephew,  as  tenants  in  com- 
mon in  fee:  with  a  proviso,  that  if  either 
bis  wife  or  daughter  should  marry  a  Scoieh- 
man,  then  his  wife  or  daughter  so  marrying 
should  forfeit  all  benefit  under  his  will,  and 
the  estates  given  to  such  his  wife  or  daugh- 
ter as  should  so  marry  should  descend  to 
such  person  or  persons  as  would  be  entitled 
under  his  will,  m  the  same  manner  as  if  hb 
wife  or  daughter  were  dead.    Held,  that 
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■Dch  partial  raatintnt  of  marriage  was  legal; 
and  that  the  daughter  having  while  under 
age  oiarried  a  Scotchmtin  aoadied,  leaving 
a  son,  aoch  eon  eonid  not  inherit,  nor  her 
husband  be  teoaot  by  the  curtesy;  but  that 
the  Kmitation  over  (the  tesUtor*s  wife  be- 
ing also  dead)  to  the  two  children  of  the 
testator's  nephew  (which  nephew  was  still 
living,)  took  effect  imaiediately  on  such 
marriage;  they  being  the  persons  designs t- 
ed  bv  the  will  to  take  in  the  event  which 
had  nappened;  the  testator  having  consid- 
ered such  prohibited  marriage  the  same  as 
the  death  of  his  daughter,  under  age,  on- 
married.      Ftrrin  v.  Lyon^  M.  48  G.  8. 

93 
8  Where  there  is  no  connexion  by  grammati- 
cal construction  or  direct  words  of  reference, 
or  by  the  declaration  of  some  common  pur- 
poae,  between  distinct  devises  in  a  will,  the 
special  terms  of  one  devise  cannot  be  drawn 
in  aid  of  the  construction  of  another,  al- 
though in  its  general  terms  and  import  sim- 
ilar, and  applicable  to  persons  standing  in 
the  same  dmte  of  relationship  to  the  tes- 
tator; and  there  bemg  no  apparent  reason, 
other  than  the  different  wording  of  the 
claases,  to  presume  that  the  testator  bad  a 
different  purpose  in  view 

Therefore,  where  the  testator  having  a 
son  married,  and  six  grandsons  and  three 
grand-daughters,  and  three  farms,  devised 
all  his  lands  to  his  son  for  life  ;  and  after 
his  death  gave  to*  his  eldest  grandson 
Jliomaa  (the  defendant)  the  north  side  of 
Down  farm^  and  to  his  graod-daoahter 
Francti  the  south  side  of  the  same  farm; 
and  to  his  grandsons  George  and  Edmund^ 
and  his  grand -daughter  Elizabeth  **  the 
upper  part  of  Z.ata /arm,  equally  between 
them  ao  long  as  they  should  remain  single; 
but  if  either  married,  then  to  have  paid  hy 
the  other  two  ten  pounds  a  year  for  his  or 
her  life:*'  and  to  his  grand-sons  Edioard 
and  John,  and  his  gmnd-daoghters  Mary 
and  Ann,  **  the  lower  part  of  Lain  farm, 
equally  between  them  (which  made  iheiti 
tenants  in  common)  so  lon^  as  they  le- 
maioed  single;  but  if  either  married,  then 
\0l.  a-year  (not  saying  to  be  paid  by  the 
others)  for  his  or  her  life:'*  and  then  gnve 
the  third  farm  to  another  grandson:  held, 
that  on  the  marriage  of  Edward,  Mary 
and  Ann,  their  co-devisee  of  the  lower 
part  of  the  Lain  farm,  John^  who  remain- 
ed single,  coald  not  recover  the  8-4thji  of 
the  farm  forfeited  by  their  marriuge,  as  up- 
on the  anpposition  that  the  10/.  a  year  for 
life  to  each  of  the  devises  so  marrying  was 
to  be  paid  by  him  who  remained  single;  aa 
in  the  corresponding  devise  of  the  other 
part  of  the  Lainfarjn:  but  the  8-4ihs  may 
be  chargeable  with  the  annuities  of  10/.  a 
voar  to  each  in  the  hands  of  the  heir  at 
law,  who  was  entitled  to  those  shares. 

Neither  could  the  grandchildren  take  a 
fee  by  implication  in  the  shares  so  devi- 
sed to  them  generally,  without  words  of 
limitation,   merely  from  the  circumstance 


(hat  an  express  eatate  ybr  UfewM  Brat 
given  to  the  teatator's  son  and  heir  at  law. 
Right  d.  Compion  v.  Campion,  H.  48  G. 
8.  182 

4  By  a  bequest  of  leasehold  to  it.  until  hie 
(eMest)  eon  T.ehaH  a//ain21,  and  nolon» 
gir :  but  in  cate  T.  ehaU  die  in  minority, 
then  to  J.  or  O  (his  younger  brothers)  or 
either  surviving  or  attaining  21,  as  afore- 
said ;  with  a  deaire  that  R.  wuuld  quit  and 
deliver  up  the  premieee  at  aforuaii,  and 
confirming  the  bequest  of  tliem  to  R,^e 
family  on  his  relioquuihment  of  a  certain 
clsim,  which  lie  did  relinquish  :  held,  that 
T  on  his  atuioin^  21  took  the  eaute  by 
necessary  implication  ;  though  there,  were 
a  devise  of  the  rpsklne  to  A.  the  younger 
brother  of  R,  Goodright  v.  HoMne,H, 
48.  G.  8,  155 

5  Under  a  devise  to  A,  for  life,  remainder  to 
B.  and  her  heirs ;  hut  if  B,  die  before  A., 
or  if  she  die  witlioot  heirs,  of  her  body, 
then  to  C.  and  his  heirs,  &c. :  held  tmit 
the  devise  over  to  C.  after  B.  couUl  only 
take  effect  if  B.  died  before  A.  and  without 
issue;  for  that  unless  or  were  'ead  aa  and 
the  devisee  over  would  take  if  B»  died  be- 
fore A,,  although  B,  left  iasne;  which 
would  clearly  be  againat  the  apparent  in- 
tent of  the  deviaor,  which  waa  to  prefer  the 
isaoe  of  8.  to  C,  Dean  d,  Witkine  v. 
Kemeye,  E.  48  G.  8.  168 

6  It  seems  that  freehold  may  pass  by  a  will 
giving  the  eatate  a  local  deacription  and 
name,  though  it  be  mistakenly  called 
liaUhold;  there  being  no  other  property 
answering  to  the  name  and  deacription.. 

Ibid, 

7  Under  a  devise  of  lands  to  the  testator's 
son  Joeeph,  his  heire  and  aeeigns  foreeer  ; 
but  in  case  his  son  should  die  without  ieeue, 
then,  to  go  to  the  child  of  which  his  second 
wife  was  ensient;  held,- that  Joseph  iook 
an  estate  tail.  Doe  d.  Ellie  v.  Ellie  E. 
48  G.  8.  190 

8  Under  a  devise  of  land  to  the  two  children 
of  the  teatator's  br.uher  W.,  when  they 
attained  the  age  of  21  yeara;  but  the  ex- 
ecutor to  account  to  ihem  for  the  profits 
until  the  age  of  21,  or  day  of  marriage : 
but  if  either  thould  die  before  21,  the  sur- 
vivor to  be  hHr  to  the  olhitr  :  held  that  the 
fee  passed,  which  would  go  over  to  the  sur- 
vivor in  case  one  died  under  21,  and  wontd 
decend  or  be  diaposeable  if  be  died  after 
attaining  21  :  and  that  a  devise  uf  other 
land  to  the  two  children  of  another  brother 
R.  on  the  same  condition  ae  W.*s  children, 
was  governed  by  the  same  cooairuction. 
Doe  I  Wright  v,  Cundall,  £.  48  G.  8. 

198 
d  One  having  a  freehold  manor  of  Sutton, 
and  freeMd  lands  Uure,  and  having  ako 
copyhold  within  the  townahip  of  Sutton 
and  within  the  local  ambit  of  the  manor, 
bat  held  of  another  manor  ;  and  having 
surrendered  his  copyhold  to  the  use  m 
his  will ;  devised  all  his  mttnor  of  S,,  and 
all  hia   messuages,  farme,    bmda,  tone- 
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menu  and  hereditamenu  whatsoever, 
within  tKe  pricints  and  Urritorifs  of  8. 
in  the  coanty  of  Cheater,  with  their  rights, 
members,  and  appurtenances^in  trost  for  bis 
danghter  Z..,  (having  devised  other  estates 
in  other  counties  to  two'  other  danghters,) 
and  to  her  children  in  strict  settlement: 
held,  1.  That /arms,  lands,  &c  wiihtn  the 
towmhip,  though  noif  within  the  manor  of 
Sutton,  pasted  by  the  description  of /arms, 
&c.  tpithin  the  precinHt  and  territoriea  tf 
S.  2.  That  the  general  words  **  messuages, 
fartnt,  lands,  &c.  and  particularly  thf$  word 
farme,  were  sufficient  to  carry  copyhold  as 
well  a9  freehold  in  the  place  described,  if 
snch  appeared  to  be  .the  intent  of  the  testa- 
tor upon  the  whole  will  8.  That  such  In- 
tent was  evinced  in  this  case  by  the  word 
farme,  where  it  appeared  that  the  testator 
had  a  farm  composed  of  copyhold  and  free- 
held,  which  he  had  let  as  one  entire  sub- 
ject, and  which  must  otherwise  be  divided: 
and  also  by  this,  that  he  had  charged  the 
prooerty  devised  be  ond  the  annual  income 
of  It,  unless  the  copyhold  were  included. 
And  that  this  intent  was  not  rebutted  hj  a 
power  of  leasing  for  21  years  given  to  all 
the  tenants  for  life;  nor  by  power  to  the 
trustees  to  raise  portions  by  grants  of  long 
terms  of  years.  4.  That  a  small  copyhold 
distant  8  miles,  and  a  small  freehold  20 
miles  from  Sutton,  but  within  the  county 
of  Chester,  did  not  pass  by  that  devise,  but 
did  pass  under  a  general  residuary  claose 
to  another  daughter.  Doe  d.  Belaeyte  v. 
The  Earl  of  Lucan,  E.  48  G.  8.  219 

10  .A.,  having  no  issue,  and  being  tenant  in 
tail  under  the  will  of  Dr.  Q.,  with  remain- 
der to  B.  and  C.  for  life,  remainder  to  the 
heirs  of  their  bodies,  for  such  estates  and 
in  such  proportions  as  they  or  the  survivor 
should  appoint,  and  in  default  of  such  ap- 
pointment, remainder  to  the  heirs  of  the 
body  of  B.,  with  remainders  over;  made 
his  will,  whereby,  aAer  devising  certain 
estates  to  trustees  to  sell  and  apply  the 
purchase  money  amongst  different  relations, 
and  directing  them  to  sell  all  other  his  real 
estates  and  apply  the  money  to  some  of 
those  relations;  he  gave  5/.  a-pi^e  to  C. 
(who  survived  B.)  and  to  D.  the  only  child 
of  B.  and  C.,  *'  in  consideration  of  the 
**  ample  provision  made  for  them  after  mv 
"  decease  by  Dr.  O,,  who  has  by  his  will 
'*  devised  to  them  certain  estates  in 
**  R.,  now  in  my  possession,  which,  though 
**  I  could  now  legally  dispose  of,  f  mean 
'*full}r  to  confirm  to  them;  according  to 
'*  the  intent  of  the  said  will.*'  ^  After  thb 
A.  suffered  a  recovery,  and  declared  the 
uses  to.  himself  for  life,  remainder  to  such 
persons  and  for  such  uses  as  he  by  deed, 
will,  or  codicil  to  be  properly  attested, 
should  appoint;  and  for  default  of  such  ap- 
pointment, to  O.  for  life,  remainder  to  D. 
for  life,  with  remainder  over  in  fee.  After 
this  he  made  a  codicil,  dul^  executed, 
whereby  he  confirmed  his  said  will  in  all 
respects  not  thereby  altered:  and  after  mak- 


ing some  alterations  in  respect  of  other 
property,  he  de'clared  such  codicil  to  be 
part  of  his  stiid  will. 

Held  that  C  and  D.  took  nothing  under 
the  will  and  codicil  of  A.  in  the  property 
which  had  belonged  to  Dr.  G. :  for  it  did 
not  appear  that  A.  intended  by  his  will  to 
devise  the  property  in  questk>n,  but  rather 
to  let  Jt  pass  as  it  was  devised  by  the  will 
of  Dr.  6.:  and  his  confirmatkin  of  his  will 
by?  his  codicil  could  not  carry  it  further. 

But  even  if  he  had  intended  to  exercise 
a  devising  power  by  the  will,  according  to 
the  estates  carved  out  by  Dr.  0.*t  Will  for 
C.  and  D.,  yet  he  afterwards  altered  that 
intent,  and  took  a  new  estate  in  the  pre- 
mises, by  suffering  a  recovery,  the  uses  of 
which  were  different  from  tho^e  of  Dr. 
G.'s  will  ;  reserving  to  himself  a  power 
of  appointment  by  deed,  will,  or  codicil ; 
and  when  he  executed  a  codicil  aflerwards, 
confirming  his  will  in  all  respects,  except 
where  altered  or  revoked  by  bis  codicil, 
and  then  mnde  specific  alterations  as  to 
other  parts  of  his  property,  without  refer- 
ence to  his  power,  or  to  the  property  in 
question,  (though  such  refeience  be  not  es- 
sentially necessary  to  the  execution  of  a 
power,  if  it  plainly  appear  that  the  party 
meant  to  execute  it)  nothmg  appeared  to 
shew  that  he  meant  to  execute  the  power 
by  his  codicil  confirming  his  will  generally, 
supposing  it  could  take  effect  through  the 
medium  of  such  a  will.  Lane  v.  fVUkins, 
M.  49  G.  8.  8Q9 

11  One  devises  all  his  freehold  estate  to  his 
wife  during  her  natural  life,  **  a'nd  also  at 
**her  disposal  aAerwards  to  lea\fe  it  to 
*'  whom  she  pleases:*'  held  that  this  only 
gave  her  a  power  to  leave  it  by  will;  and 
therefore  that  a  disposition  of  it  by  feoff- 
ment in  her  lifetime  was  void.  Doe  v. 
Thorley,  H.  49  G.  8.  456 

12  Under  a  devise  to  the  testatrix's  daughter 
E.  for  life,  remainder  to  her  children  and 
their  heirs  forever;  but  in  case  E.  die  with- 
out leaving  any  issue  of  her  body,  then  to 
certain  other  grand*chiidren,  by  other  daugh- 
ters, equally  to  be  divided  between  them« 
share  and*  share  alike,  as  tenants  in  com- 
mon: but  in  case  of  the  death  of  either  of 
her  grand-children,  under  age  and  without 
leaving  any  issue  the  share  of  him  or  her 
so  d^ing  should  be  for  the  benefit  of  the 
survivors  of  the  respective  family,  &c. 
Held  that  the  grand-children  took  a  fee  in 
their  respective  shares,  by  reason  of  the 
devise  over  on  their  dying  unner  age,  with 
an.execuiory  devise  over,  if  any  of  theiii 
died  under  21.  and  without  leaving  issue  at 
the  time  of  their  respective  deaths;  and 
therefore  the  limitation  over  was  not  too  re- 
mote.    7\H)vey  V.  Baeeett,  H.   49  G.  8. 

466 
18  Under  a  devise  to  H,  of  certain  tenements 
by  name  for  her  life;  provided  thnt  if  S, 
and  A,  (to  whom  and  to  whose  children 
the  reversion  and  inheritance  of  the  prem- 
ises were  intended  if  H.  should  die  with 
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out  ianie)  iAiodM  g^e  17.  ItMI.  for  hm 
life  estate,  fheo  rbe  tMtiitor  d«»viied  all  and 
amgolar  (he  said  eatate  and  pramnieii  eall- 
^,  &  c.  to  S.  and  jf .  for  their  lives,  rfnre 
and  share  alike;  and  -on  the  death  of 
-eilber,  Aeir  moiety  imto  and  among  the 
-ebildren  dT  the  avrmor  and  their  heirs, 
nhare  and  ^hare  «Hke,  fre.  as  tenaats  in 
comtnoD,  &e.  provided  that  if  H,  shoald 
dte  in  postesnon  vfike  prtmiten  single  and 
Without  iflBoe,  then  he  gave  the  said  estate 
and  premises  io  8.  and  A.^  and  to  /A«  is- 
sve  qf  their  bodtra  iaufuUy  begotten  or  to 
be  begiMeUy  and  their  heire^  aa  tenante  in 
tommon  as  AroKssAiD ;  held  that  the 
words  as  aforeeaid  drew  down  to  i4ie  aeo- 
ond  daase  the  limitations  of  the  first,  and 
"shewed  fhat  the  testator  meant  that  8.  and 
Ji.  and  their  children  dhonid  take  the  same 
estates  on  H.  d>iflf  in  possessian  wiilmot 
inne,  as  lliey  would  Imve  done  if  the 
IVOOt.  Iiad  been  paid.  And  held  tAso,  fhat 
a  yoonger  child  of  Jf .  bora  after  the  death 
t>f  the  testator,  and  before  Ibe  deat  i  of  H. 
and  8.  (who  died  without  iisae)  was  en- 
tiiled  to  share  in  the  motet iea  both  of  5. 
and  of  jf . ;  and  that  the  eldeat  eon  of  A, 
was  also  entitled  to  share  in  both  moieties, 
thoogh  lie  ^ed  before  A» ;  and  on  hi»death 
theiliard  in  S.'t  moiety  deoended  tmrae* 
dintelv  to  hia  next  br  tther  and  heir  m  4ew, 
vn  di^also  his  share  in  jf.'s  moiety,  on  her 
"death  afler  Mm.  Mtrediih  v.  Meredith^ 
H.  49G.  8.  .485 

14  Und^r  a  devise  i>f  seven  differont  estates 
to  a  sister,  bmihffni,  and  nephews,  resfeo- 
trvefy,  one  to  esch  stock  ;  mctading  as  to 
six  m  the  estates,  three  aeversi  lives  ia  soc- 
^esiiiieo  on  aacAi  estate  ;  and  aa  to  the  sev- 
enth, (which  in  the  fost  instance  wsa  t>nly 
Ihnhed  to  two  periona  for  life  in  snoces- 
ek>n,)  giving  Aioae  two  a  power** to «dd 
anortier  llfo  or  Itves  to  make  three,  io  like 
tnamier  aa  after  mentioned  for  other  per- 
sona to  <k>  the  lame  ;*'  and  then  giving  this 
geneial  power,  **  that  ttftcn  and  $o  <ften 
*'  as  the  Kves  oa  either  of  the  estates  be- 
**  fore  given  ahnll  be  '^tr  dinr^  reduced  to 
*'  fioo,  that  then  it  ehall  he  in  the  power  of 
**  the  person  or  persons  then  enjoving  the 
*'  said  estMte  or  estatee  to  renew  the  sunie 
**  with  the  person  t>r  persons  to  wliom  the 
**  revenoe  fberaof  shall  beloi^,  ity  adding 
**  a  third  Kfo  m  sneh  calate,  and  paying 
**  such  reversioner  two  ynira*  pnrchase  for 
**  snch  renewal;  and  also  to  cxr^nge  ei- 
**  ther  of  the  said  two  lives,  on  payment  of 
**  one  years*  purchoae  :"  held  that  the  pow- 
er  ofr^fMRwalvnly  aothorised  the  addiikm 
of  one  lifo  to  the  ibive  on  each  estate,  and 
of  makmg  one  exchange  of  a  life.  J)oe 
denu  Hetrduieke  v.  jEfordtPteirr,  U.  4»  G. 
3.  60« 
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EAST.INDIA  COMPANY. 
See  Csartck-Partt,  1. 

EJECTMENT. 
See  Lavdlokd  and  TxifAKT. 

1  Where  ejectment  is  ineugift  after  a  fine 
levied  by  the  defends nt,  hot  before  all  the 
proclamations  have  been  made  under  the 
Stat.  4  Hea  7.  c.  24,  it  is  not  tieoessary  for 
the  lessor  to  prove  an  actual  entry  to  avokl 
such  fine  ;  considering  it  to  operate  only  as 
a  fine  at  comonon  "law  :  hot  by  the  defend- 
»nt*8  confoaeion  of  leaae,  entry,  and  onatttr, 
the  merits  only  of  the  lessor's  title  are  pot 
in  isane     Doe  v.  iValie,  M.  4S  -G.  8.     24 

2  One  having  good  title  to  the  poaaoaaion  o( 
a  copyboW,  as  tenant  by  the  cortesy,  by 
the  cestom  of  the  manor;  hn  possession  of 
the  copyboM  after  iiis  wife's  deaths  will  be 
referrtfid  to  that,  and  not  to  any  adverae 
title ;  though  he  were  admitted  after  hb 
wife's  death  to  hold  to  him  porsoant  to  a 
settlement,  by  which  ihe  estate  of  die  wife 
waa  limited  to  the  samvor  4o  fee,  so  as  to 
let  in  the  title  of  the  heir  at  law  el  the  wife 
in  ejectment  brottght  wiibin  29  years  after 
the  husband *s  death,  though  more  than  20 
-yeava  after  the  death  wf  ihe  Wife  Doe 
dem.  Sir  U^iiUem  Milntr^  Baft  v. 
Mrigktwen,  H.  4»  G.  8.  521 

•8  And  thongh  l-8d  of  ihe  copyhold  Jiad  been 
settled  many  years  befoie  •pon  a  third 
perMB  for  life  ;  ibot  no  snrrender  having 
he«>n  made  to  the  trustees  nnder  the  set- 
tlement, the  legal  estate  had  remained  in 
the  heirs  of  the  tenant  luat  seised  snd  ad- 


•DMMed  ;  end  the  steward  of  the  manor  ap- 

bv'ihe  heir  at  law  and  her  bosband 

had  in  m  aoceunta  after  the  wifo's  death 


pointed  by 


(which  was  evidence  of  his  having  done 
tbeaame  in  her  lifo  time,)  for  ebove  20 
years  back,  debited  himself  with  the  re- 
ceipt of  2-Sds  of  the  rent  lor  the  husband 
on  account  of  his  wifo,  and  the  remaining 
l-8d  for  such  person  claiming  under  the 
seiilemefat ;  yet  such  psyment  lo  -the  JaU 
ler  Djost  be  taketi  4e  bnve  been  niMla  by 
aheconaent  of  (the  person  entitled  al  law  to 
the  whole;  aoaa  to.  do  away  the  nMion 
of  an  adverse  pee^ession  by  the  hasband 
of  that  l*8d,  dutinct  from  bis  posaession 
of  the  other  2-Sd8  as  tenant  by  the  curt- 
esy after  the  wife's  dc  atb  ;  in  answer  to  a 
claim  by  the  heir  at  law  of  the  wife 
•gninst  the  devisee  of  the  hasband  wh0  set 
op  an  adverse  poa^essipn  for  above  20 
yenrs  after  the  wile's  death.  jDoe  dem.  Sir 
H  UUam  Milmer^  Burt.  v.  Brigklue^, 
H.  4»  G.  8.  821 

EMANCIPATION- 

See    SsTTLEMBaT— £y  Hiring    and 

Stri>ice<,  8. 

EMBARGO. 
See  Fa8iOHT«  7.    iMstjnAivc*,  9. 

ENEMY. 
Ste  T«^oJB«  1. 
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ENROLMENT. 
See  Mortmain,  1. 

ENTRIES. 
See  EviDXNCB,  2,  8. 

ERROR. 
See  Costs,  6.    Intsasst,  1. 

ESCAPE. 

5ff  PmiSOKXA,  1. 

A  day-role,  wbeo  made,  covers  by  relation 
back  the  liberaiion  of  a  pr'noner  who  had 
sif|ned  the  petition,  bot  had  gone  oot  of  the 
prison  before  the  sitting  of  the  coort  on  the 
same  day;  thoogh  the  marihal  were  soed 
for  the  escape  before  the  sitting  of  the 
court  FUld  v.  Jonei ,  Marehal  vf  X,  B. 
Prieon,  M.  48  G.  8.  84 

ESTATE. 

One,  having  entered  into  articles  of  agree- 
ment for  the  parehase  of  certain  premises, 
devised  the  same  to  a  trastee  to  pay  the 
rents  and  profits  to  her  three  daogbters 
(one  of  them  being  covert),  and  the  sur- 
vivor of  them,  for  their  lives,  share  and 
share  alike:  and,  after  their  decease,  in 
tnist  for  all  and  every  the  child  and  ehil- 

^  dren  of  her  three  daogbters  who  shoold  be 
living  at  the  death  of  the  survivor  of  them, 
as  tenants  in  common:  but  if  all  her  daugh- 
ters shoold  die  without  leaving  any  is«iie, 
then,  after  the  decease  of  the  survivor,  in 
trost  for  her  grandson  in  fee,  who  was  her 
heir  at  law:  the  residue  of  her  reel  and 
personal  estate  to  her  three  daughters. 
Upon  a  bill  filed  h}r  the  grandson,  in  the 
lifetime  of  the  surviving  daughter,  to  res- 
train the  tenant  from  cutting  timber,  &c., 
snd  after  a  conveyance  of  the  premises  to 
the  uses  of  the  will;  held,  that  onder  the 
will  knd  deeds  of  lease  and  release  the 
three  daoghlen  took  no  legal  estates,  bot 
that  the  releasee  took  an  estate|for  the  lives 
of  the  daughters;  and  that  such  of  their 
children  as  should  be  living  at  the  death  of 
the  sorvivor  of  the  daoghtefs  woold  take 
estates  tn  fee,  aa  tenanta  in  common. 
Ho^insofi  V,  Orey  and  Othere,  M.  48  G. 
8.  17 

EVIDENCE. 

See  Bavkaitpt,  2.  and  other  particuhir 

titles. 

NtWSPAPBR. 

In  an  aetk>n  on  the  case  for  a  malieioos  pro- 
secBtk>n,  it  b  not  materbl  for  the  plaintiff 
to  prove'  the  exact  day  of  bia  acquittal  as 
laid  in  the  declaratran,  so  that  it  appears  to 
have  been  before  the  action  brought:  and 
therefore  a  variance  in  that  respect  between 
the  day  laki  and  the  day  stated  in  the  see- 
ord,  which  was  produced  to  prove  the  ac- 
<)uittal,  it  is  not  oiaterial;  the  day  not  be- 
ing laid  in  the  declaration  as  part  of  the  de- 
BcriptMn  of  such  record  of  acquittal.  Pur- 
cell  V.  Maenamara,  M.  48  G.  8.  180 


8  If  a  perMD  have  Mcoliar  meana  of  koow- 
ing  a  fact,  and  make  a  declaratioo  of  writ- 
ten entry  of  that  fact,  which  b  againat  hia 
interest  at  the  time;  it  is  evidence  of  the 
fact  as  between  third  persons,  after  hie 
death,  if  he  could  have  been  eu mined  to  it 
in  hia  lifetime:  and  therefore  an  entry  nnade 
by.  a  man  midwife  in  a  book,  of  having  de- 
livered a  woman  of  a  child  on  a  certain  day 
referrina  to  tis  ledger  in  which  he  made  a 
charge  for  his  attendance,  whwhwaa  mark- 
ed as  paid,  is  evklence  upon  an  issae  as  to 
the  age  of  such  child  at  the  time  of  his  af- 
ter wards^uffer  ing  a  recovery.  Higham 
v.  Ridgway,  T.  48  G.  8.  807 

8  Upon  a  question  whether  certain  ancient 
books,  from  1686  to  1608,  preserved  in  the 
arcbivea  of  the  dean  aud  cnapter  of  Ext" 
ter  iDiiiled  Meniali,  and  containing  col- 
umns of  the  names  of  their  estates,  with 
the  rents  reserved  on  each,  and  toltUe  writ- 
ten m  different  hand- writing  against  socb 
rents,  were  entries  made  by  thie  receivers  of 
the  dean  and  chapter,  chai;ging  themselvee 
with  the  receipts  of  the  renli,  parol  evi- 
dence cannot  be  received  to  prove  them  to 
be  receivers*  books,  by  shewing  that  the 
receivHrs  of  the  dean  and  chapter  for  the 
last  sixty  years  had  kept  their  hooka  of  ac- 
connta  in  the  aame  form. 

But  it  appearing  that  some  of  the  entriea  in 
such  books,  ( though  not  the  entries  as  to 
the  rent  of  the  estate  in  queation)  contain- 
ed internal  evidence  of  their  bebg  the 
books  of  leceivers:  by  sucb  entries  aa  **solvit 
mihi;**  and  **  solvit  per  me,*'  signed  with 
the  inhislsN.  W.;  which  entries  imported 
that  N*.  W.  was  therein  accounting  to  the 
dean  &  chapter  for  money  paki  to  biniaelT, 
and  with  the  receipt  of  which  be  debited 
himself;  the  Court  directed  a  new  trial,  in 
order  to  have  the  inspection  of  the  books 
again  submitted  to  tbe  Jodge  at  nisi  prios. 
Doe  d.  Webber  v.  Lard  George  Thynne, 
T.  48  G.  8.  206 

4  An  allegation  m  a  declaration  that  one  was 
aeised  of  a  manor  of  jP.,  and  that  he  and 
thoae  whoae  estate  he  baa  in  the  said  Ma- 
nor have  immemorially  appointed  a  aexton 
of  the  pariah  of  F,,  is  soauined  by  |>roof 
of  his  seiiiin  of  a  gwrndam  manor,  which 
had  censed  to  be  a  legal  manor  for  defect  of 
freehold  tenants,  and  existed  now  only  by 
reputation.   Soane  v.  Ireland,  M.  49  G.  3. 

878 

6  Where  the  corporation  of  Wareetter  had 
for  above  40  yeara  received  toll  upon  com 
sold  in  their  market  l*y  sample,  and  after- 
wards brought  within  the  citjr,  to  be  de- 
livered to  the  buyer;  and  for  about  aixty 
yeara  back,  aa  far  as  living  memory  went, 
when  com  pitched  in  the  market-place  on 
one  market-day  was  not  then  sold,  it  wari 
usually  put  in  store  in  the  city,  and  only 
ore  ba^  brought  into  the  next  market  by 
way  ofaample,  and  when  aold  in  that  man- 
ner toll  used  to  be  taken  on  tbe  whole; 
this  was  held  sufficient  evkJenoe  to  be  left 
to  t  he  jury  of  a  prescriptive  claim  to  take 
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toll  on  corn  fold  in  the  market  by  iample, 
and  afterward*  brpnght  into  the  city  to  be 
delivered  to  the  boyer;  thoagh  the  wiineet- 
es  spoke  according  to  their  recollection  and 
belief  of  the  commencement  of  selling  by 
sample  in  the  market,  in  the  manner  now 
practiced,  between  40  and  50  yeara  ago. 
Hill  V.  Smiih,  H  49  G.  8.  47S 

EXECUTION. 

See  SHKRirr,  2. 
Action  oir  thk  ca8X»  2. 

1  Th^  court  will  not  order  the  sberiflT  to  re- 
tain in  satisfaction  of  a  present  writ  of  fi. 
fa.,  issued  by  the  plaintiff  against  the  de- 
fendant money  or  Bank  notes,  which  the 
sheriff  had  before  received  for  the  nse  of 
the  defendant,  in  discharge  of  an  ezeeation 
levied  by  the  defendant  against  another, 
and  which  the  sheriff  had  not  paid  over. 
^ni^ht  V.  Criddle,  M.  48  G.  8.  89 

2,  Kensinffton  palace  being  kept  in  a  constant 
atate  of  preparation  to  receive  the  king, 
with  bis  otfieers,  servants,  and  guards  re- 
siding and  doing  dnty  there  at  all  times,  and 
aome  of  the  royal  family  having  apartmenta 
there.  Is  privileged  aa  a  royal  palace  agninat 
the  intrusion  of  the  sheriff,  for  the  purpoaa 
of  executing  process  against  the  goods  of  a 
person  having  the  use  of  certain  apartmenta 
therein.      Winter  v.  MUet,  Hil.  49  G.  8, 

B28 

EXECUTOR. 
See  Administrator  and  Eiscutor. 

nUATION,  ORDER  OF. 

See  Bastard.    Ordbr  or  Justicbs, 

1. 

FINE. 

Where  ejectment  is  brought  after  a  fine  tevied 
by  the  defendant,  hot  before  all  the  proo- 
lamations  have  beon  made  under  the  stat. 
4  H.  7,  c.  24,  it  is  not  necessary  for  the  les- 
sor to  prove  an  actual  entry  to  avoid  such 
fine;  considering  it  to  operate  only  as  a  fine 
at  common  law:  but  by  the  defendant's 
confession  of  lease,  entry,  and  oo«ter,  the 
merits  only  of  the  lessor's  title  are  pat  in 
issue.     Doe  v.   Waltt,  M.  48  G.  8.    24 

FOREIGN  JUDGMENT. 

The  law  will  not  raise  an  assumpsit  upon  n 
judgment  obtained  by  default  in  one  of  the 
colonies  against  a  party,  who  upon  the  face 
of  the  proceedings  appeared  only  to  havo 
been  summoned  '*  by  nailing  op  a  copy  of 
the  deciaraiioB  at  the  conrt-hoose  door;" 
it  not  appearing  that  he  had  ever  been  pre- 
sent in  the  colony,  or  subject  to  the  jurimdic- 
tion  of  the  colonial  court  at  the  time  of  the 
suit  commenced  oraAerwards:  although  by 
a  law  of  the  eolonv  if  a  defendant  be  ab- 
sent from  the  island,  and  have  no  attorney, 
manager ,  or  overseer  there,  such  mode  of 
sumiiioiiing  him  shall  be  deemed  good  ser- 
vice; for  the  absence  thereby  intended  is  of 
one  who  had  been  preseiitand  snbjeet  to  the 


jurisdictMn;  though  even  if  It  had  been 
meant  to  ranch  atrangers  to  the  jurisdiction, 
it  would  not  have  bound  them.  Buchanan 
V.  Mucker,  H.  48  G.  8.  108 

FOREIGN  MINISTER. 
.  See  Arrxst. 

FRANCHISE. 
By  the  long  established  and  recognized  prac- 
tice of  ^.  /{.  a  writ  of  capiaa,  with  a  non 
omittaa  dense,  may  issue  in  the  first  in- 
stance, and  be  eiecuted  by  the  ahertff, 
whhin  a  particular  liberty,  (such  as  the 
honor  of  Ponttfraci  in  the  oounty  of  Fork, ) 
the  bailiff  of  which  has  the  ezecotk>n  and 
return  of  writs,  without  a  prior  writ  of  lati- 
tat first  issued,  and  a  return  made  by  tha 
sheriff  of  mandavi  ballivo  qui  nullum  dedit 
responsom ;  and  therefore  no  action  on  the 
case  lies*by  the  bailiff  of  such  liberty  againaC 
the  party  suing  out  such  writ,  upon  an  alle- 
gation that  it  was  wrongfully,  injuriously, 
and  deceitfully  eanaed  to  be  issued  by  him 
to  the  damage  of  the  bailiff's  office,  &c 
Carreti  v.  SmdHpage,  £.  48  G.  8.      166 

FRAUD. 

The  law  b  in  all  «aaes  the  judge  of  fraud  and 
covin  arising  out  of  facta  and  intenta  and 
will  infer  fraud,  upon  the  construction  of 
the  Stat  27  Eliz.  e.  4,  in  the  ease  of  a 
voluntary  settlement,  made  in  eooaidera- 
tioo  of  natural  love  and  affection,  againat  a 
subaequent  purchaaer  for  a  valuable  oon* 
sideraiion«  ibougb  with  notice  of  a  prior  set- 
tlement before  all  the  purchase  money  was 
paid  or  the  deeds  executed.  Doe  d.  OUe^ 
V.  Manning,  M.  48  G.  8.  44 

FRAUDS,  STATUTE  OF. 
A  guarantee  in  writing  to  pay  for  any  goods 
which  the  vendor  delivers  to  a  thindT  person 
is  good,  within  the  4th  sect  of  the  statute 
of  frauds,  as  conuinin^a  sufikient  descrip- 
tion of  the  considerNtHMi  of  the  promise, 
(namely,  the  delivery  of  the  goods  when 
made,)  as  of  the  promise  itself;  both  of 
which  are  in6loded  in  the  word  agreement, 
requhed  by  that  sectkm  to  be  reduced  intn 
writing,  &c      Stadt  v.  Lill,  £.  48  G.  8. 

174 

FREEHOLD. 
i9e<  Dbvisx,  6. 

FREIGHT. 
I  A  covenant  in  a  charter-party  of  aflfreight- 
ment,  to  pay  freight  to  the  owner  for  the 
hire  of  the  vesael,  ia  not  tranaferred  to  the 
•vendee  by  a  bill  of  sale  of  the  ahip,  made 
during  the  vojrage:  and  such  Owner  after- 
wards becoming  bankrupt,  his  aaaignees, 
and  not  the  vendee  of  the  ship,  have  the 
legal  right  to  receive  the  freight  and  de- 
murrage due  from  the  freighter  open  the 
Splidty,BawUe,M.49G, 


charter-party. 

8. 


886 


2  Where  the  master  and  freighter  of  n  ▼ee-*. 


613 
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■etoT-IOOtOMinataaHy  qgrecMl  in  writini; 
Ibttt  thft  ihip,  being  every  way  fitted  for 
tbe  voyage,  ehoald  with  all  con veu lent 
apeed  proceed  to  Si.  Pelersburgk,  nod 
there  load  from  the  freighter's  fuctori  a 
complete  cargo  of  hemp  mid  iroo,  and  pro- 
ceed therewith  to  Lon  lo^,  and  deliver  the 
■ame  on  being  paid  freight  for  hemp  6^  per 
ton,  for  iron  (M.  a  too.  ^c:  one  half  to  be 
paid  oa  rgbt  delivery,  the  other  at  d 
Boaifaei  held  that  the  deli  very  of  a  eomplete 
«aigo  waa  not  a  co  idition  piecedent ;  but 
thac  the  m  laler  mii^hi  recover  freight  for  a 
■hoct  cargo  at  the  gtipaUted  r4tea  per  too  ; 
ibe  Ireighier  having  bia  remedy  in  dama- 
ge* for  aoeh  abort  delivery.  Ritchie  v. 
•   Atkiiu»*.  M.  49  G.  3.  8^1,  457 

8  Thu  master  and  the  freighter  of  a  vessel 
of  40e  loaa,  having  luutually  agreed  in 
writing,  thai  the  ship,  being  fitted  fertile 
voyagB  alieolkl  proceed  to  S  .  Pelttihurgk^ 
and  there  load  firom  the  freigbii^r's  factor  a 
eoN^lete  cargo  of  hemp  and  icon,  and  pro- 
eeed  therewkh  to^  Laadon^  and  deliver  the 
mme  on  being  paid  freight,  &LC.:  held  that 
die  master,  after  the  taking  in  at  9t.  Pe- 
tenbursrh,  about  half  a  cargo,  liaving  sail- 
ed  away  upon  a  general  romoor  of  a  hos- 
tilb  emiMrgo  being  laid  on  British  ships  by 
Ibe  Roseiao  government,  was  liable  in  d4iD- 
agee  lo  the  freighter  for  the  short  delivery 
eC  the  cargo;  ihoegh  the  jury  found  that  he 
acted  how  fide,  and  aadec  a  reasoouble 
and  wellt-groQnded  apprehension  at  the  time; 
and  a  hostile  seizere  onder  an  embargo  was 
HI  fact  made  sii  weeka  afteiwacda.  Atkia- 
ton  r.  MiUkii,  H.  49  G.  8.  391  497 

4  Where  in  a  charter  party  freight  was  to  be 
paid  at  se  much  per  ion,  on  a  right  and 
tree  delivery  of  the  homeward-bound  car- 
go, from  Bondurat  Bay  to  London,  and 
the  ship  and  cargo,  aaer  capture  and  recap- 
tare,  baring  been  wrecked  at  St  Kitts,  m- 
ID  wbieb  she  was  earried  by  the  captors,  a 
sale  of  the  enrgp  was  directed  by  the  Vice- 
AdniraUy  Cooct  there,  on  the  application 
•f  the  master,  ecting  bona  fide  for  t^e  bene- 
fit of  al  coBcerned,  but  without  orders  from 
any;  nod  tbt  pi«ooeeds  of  the  sale  were 
lemitted  to  thn  ship  owners;  held  that  the 
IVeighie^  might  recover  such  proceeds  in  as- 
sumpsit for  money  had  and  received,  wuh- 
ont  allowing  freight  pro  rata  itioeris.  For 
such  form  of  actioB,  for  the  proceeds  of 
an  illegal  sale  ef  goods,  u  only  a  vvaiver  of 
any  claim  for  damages  for  the  tortious  act; 
taking  the  actmil  proceed*  of  the  sale  as 
tifae  Valde  of  the  goods  (subject  to  the  legal 
coaneaBencee  of  oonskiering  the  demand  as 
a deU;.«lhieh admits  of  a  setoff,&c.)  but 
does  Hot.  reef^iee  the  right  of  the  vendor 
M^to-eonvert  the  goods.  And  here  the  act 
af  ^onveirsion,  (for  such  it  must  be  taken 
to  ba)  baing  maide  by  the  master,  who  in 
thto  general  agent  of  the  shipowners;  (and 
not,  as  in  BtUiit  v*  Modigliaai,  by^  the 
iat  af  a  Couit  af  competent  jurisdiction;) 
was  nnlawfttl,  and  discharged  the  claim  of 
the  ship  ownefs  Ibr  freight  pro  rata  itiaerie. 
HunUr  t.  PriMp,  M.  49  G.  5.  428 


6  Bat  the  plaiatifT  oonld  not  reoorer  againet 
the  ship  owners  upon  special  counts  framed 
upon  the  bills  of  lading  signed  by  the  mas- 
ter; us  well  because  ih^y^ contained  excep- 
tions of  the  very  perifs  by  which  the  lose 
happened;  as  because  the  defendiots,  hiv- 
ing expressly  contracted  with  the  plaint  iflT 
onder  seal,  could  not  be. charged  in  respect 
of  the  same  sobject-m»tter  by  a  contract 
not  undor  seal,  aad  signed  by  their  master 
only,  and  not  by  tbemaelves.  ib. 

6  The  14/.  covenanted  to  be  paid  by  the 
East  India  Company  in  their  charter-parties, 
to  the  >ihip  owner  in  Englaad,  for  each 
passenger  ordered  on  board  the  ship  ia 
J'ldia  by  the  Company's  Agents,  is  pay- 
able, notwithstanding  the  losa  ot  the  ship 
before  her  arrival  in  the  ThantMs,  Mqfai 
v.  The  Edtt  India  Company,  H  49  G.  8. 
(And  vide  Cmartjbr-partt,  I.)       A6j 

7  Under  an  agreement  in  the  nature  of  a 
charter-party,  whereby  the  plaintiff  let  hia 
ship  on  freight  to  the  defendants  on  a  voyage 
from  Shields  to  Lisbon^  with  convoy,  Uim 

freight  to  be  paid  on  right  delivery  of  th§ 
cargo,  the  ship  having  sailed  from  Shield* 
with  her  cargo,  and  joined  convoy  at  Port$^ 
mou^;  and  fliter  being  detained  near  a 
month  off  Lymington  her  sailing  orders 
being  recalled  by  the  convoy,  in  conse- 
quence of  the  occupatioa  of  Portugal  by 
the  enemy ;  and  the  defendants  having  re- 
fused to  accept  the  oarao  at  Portemouth,  to 
which  the  ship  retarned,  it  was  unloaded  by 
the  plaintiff,  after  notice  to  the  defendant, 
and  I  hen  was  sold  by  consent  of  both  parties, 
without  prejodiee;  held  that  the  plainiifiT 
could  not  recover  freight  pro  rata,  or  de- 
murrage    Liddard  v.  Lopet,  H.  49  G.  8. 

496 

8  A  covenant  in  a  charter  party  of  affre^ht- 
ment  that  the  owner  shall  at  hie  expeoca 
forthwith  make  the  ship  tight  and  strong, 

&C.  for  a  voyage  for  Vi  months,  &c.  and 
keep  her  so,  is  not  a  condition  precedent  to 
the  recovery  of  freight,  after  the  freighter 
bad  taken  the  ship  into  his  ser\Ke,  and 
ased  her  for  a  certain  period:  hot  if  the 
freii;hter  be  afkerwards  delayed  or  injured 
by  the  necessity  of  repairing  her,  he  haa 
his  remedy  in  daokiges.  But  if  the  owners 
neglect  to  repair  in  the  first  instance  had 
precloded  the  freighter  from  making  an% 
nse  of  the  vessel,  that  would  have  gone  to 
thd  whole  consideration,  and  might  have 
been  insisted  on  as  a  bar  to  the  action. 
Bavelock  v.  Geddes,  H  4i)  G.  8.  503 

9  A  ship  having  been  let  to  freight  fbr  12 
months,  and  for  such  longer  period  as  the 
freighters  should  detain  her,  for  which  cer- 
tain proportions  of  the  freight  were  to  be 
paid  at  the  end  of  2,  6,  10,  and  14  months, 
&c ;  it  is  no  answer  to  a  breach  for  non- 
payment of  six  months  freight,  due  at  the 
end  of  the  10  months,  that  the  owner  had 
covenanted  to  keep  the  vessel  ta  repair 
during  the  time  she  was  freighted,  and  that 
she  was  tfbt  in  repair  when  the  freighter 
thipped  goode  on  board  her  durmg  the  12 
Biontha,  which  made  it  nacaaaary  fbr  him 
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to  vnlotd  and  repair  lier,  whereby  riie  waa 
ojaserviceable  for  part  of  the  alx  months: 
aad  that  be  bad  |iaid  the  freight  for  all  the 
time  the  waa  aerviceable;  and  thit  she  waa 
not  ia  bis  service  for  LO  months  in  the 
whole;  for  sen  constat  but  that  aft^r  she 
had  been  ased  by  the  freighter,  she  wanted 
rnpair,  withoat  any  de(aalt  of  the  owner; 
«r  that  be  was  guilty  of  any  delay  in  mak- 
ing the  repairs;  and  the  freight  would  atill 
ffon  on  during  iho  time  of  repair.  Hace- 
lock  V.  Gtldti^  H.  49  G  3.  &0S 

)•  The  freight  being  reserved  at  so  much 
ftr  monUi,  was  earned  at  the  end  of  each 
month,  aithoogh  the  stipolated  times  of  pay- 
ment were  from  4  months  to  4  months  C  be- 
ginning at  the  end  of  2  months)  and  the 
ahip  were  lost  before  the  end  of  14  months. 

ib. 

GAME. 

1  The  poaseasion  of  game  by  a  servant  em- 
ployed to  detect  pocichers,  who  took  it  np 
aftw  it  had  been  killed  by  strangers  on  the 
manor,  in  order  to  carry  it  to  tiM  lord,  is 
not  a  potMiuion  within  the  penalty  of  the 
gume  Uws.  fVarntford  v.  KtndaU^  T. 
46  G.  t  267 

%  In.debt  foroi  penalty,  under  the  g^me  laws, 
if  the  defendant  shew  a  deputation  as  game- 
keeper of  the  manof  frooa  the  lord,  it  may 
be  preaumed,  jf  nothing  appear  to  the  con- 
trary, thati  the  game  killed  by  him  there 
was  ioT  the  use  of  the  lord  under  ihe  stat 
S  6.  1.  0.  11.  Spurrier  v.  VaU,  H.  49 
G.  8.  444 

GRANT. 
See  Leass,  L 

GREENLAND  HSHERY. 
Sea  Impaxss.  1. 

GUARANTIE. 

Su  Frauds,  Statute  or. 

TnAsx.  1. 

GUARDIAN  IN  SOCAGE. 
A  Moardian  in  socage*  reaiding  on  the 
Ward's  eaime  far  4Q  days,  gains  »  settle- 
ment in  the  pariah,  and  oannot  be  removed 
Irom  the  poaaesakm  of  ii  at  any  time*  The 
King  T.  The  I»habUante  itf  OakUift  H. 
49G.&  480 

HORSES. 
See  TuA«FiKB»  I. 

HOUSE  OF  CORRECnOK. 
See  Prisowke. 

HUSBAND  AND  WIFE. 

A  femn  eovert  living  apart  from  her  hos- 
bnnd,  nnder  aentenen  of  separatioo,  with 
alimony  allowed,  pendente  lite,  in  the  eccle- 
aiaatioal  oonrt,  having  hrooghi  trespaas  in 
the  name  of  bar  btMhand  against  wrong 
dnnn,  for  beeaki^g  and  aniering  her  hooae 

.    «nd  Inking  her  gma,  thn  MUt  lefiund  on 


the  applieation  of  soch  defendants  Id  stay 
the  action^  though  supported  by  an  affidavit 
of  the  baaband  (wbo  had  not  released  the 
action,  nor  applied  to  be  indemnified  against 
the  riak  of  co^ts,)  that  the  action  was 
brought  withoot  his  aothority.  Chambere 
▼.  JDonaldeon^  E.  46  G.  3.  22» 

IMPRESS. 

1  The  slat  13  G.'2.  c  28.  s.  5»  exempting 
from  the  impress  service  any  harpooner, 
^c  or  Meanan  in  the  Qreemland  fiabery 
trade,  is  impliedly  repealed  by  the  slat.  2l& 
G.  3.  c.  41.  a.  17,  which  exempla  soch  har- 
pooner,  &e.  loAose  fiaais  ihall  be  interted 
in  a  lieit  required  to  be  delivered  on  oath 
by  the  owner -of  the  vessel  to  the  collector 
of  the  costoma;  and  which  also  exemptn 
any  seaman  entered  on  board  any  ahip  m- 
tended  to  proceed  on  the  aaid  fisliery  in  thn 
following  season,  lo&oie  name  ihall  be  in^ 
terted  in  alieliobe  delivered  aa  qforeeaid, 
and  who  shaU  have  given  mcurity^  &e.  to 
proceed,  and  ahaU  prooend  accordii^y;  for 
the  latter  rtatntn  seperadde  the  tnaeftjon  of 
the  aeaman's  nanto  in  snoh  list  aa  a  condi- 
tion precedent  to  the  exenptkiQw  Cbtu- 
thers  Ex  parU,  M.  48  G.  3.  87 

2  It  does  not  appear  that  the  freemen  and 
liverymen  of  London  are  teempted  from 
Keia^  inpreased  for  the  aen  service,  if  hi 
other  respects  fit  anfajecu  for  thsit  aervice. 
ThM  Eiug  v.  Young,  E.  48  G.  3.         227 

INDEMNITY  ACT. 
Set  Corporation,  9. 

INDICTMENT. 
Nos.  n  2,  3. 

1  Oneindided  for  n  misdemeanor  may  plead  in 
abatement  a  misoomnr  of  his  surname, 
Shakepear  for  Shakespeare,  which  shall  not 
be  takenfbr  idem  sonana;  and  the  plea  eon- 
cluding  with  praying  judgment  </the  $aid 
indieiment,  and  that  he  may  not  be  com* 
pelted  to  annoer  the  iame,  is  good.  The 
King  v.  Shakespeare,  T.  48  G.  8.        295 

t  One  was  indicted  in  Middlesex  for  perjury 
committed  in  an  affidavit;  which  mdict- 
meat,  after  settlnff  out  so  much  of  the  affi- 
davit as  contaiuea  the  false  oath,  concluded 
with  a  prout  patet  by  the  affidarit  affiled  in 
the  court  of  B.  H.  at  Westminster,  &c. 
and  on  this  he  waa  acquitted:  after  which 
he  was  indicted  again  tn  Mi'idlesex  for  the 
same  porjnry,  with  this  difference  only, 
that  the  second  indictment  set  out  the  jurat 
of  the  affidavit  in  which  it  was  atatnd  to 
have  been  sworn  in  London;  which  was 
traversed  by  an  avenneot  that  in  fact  the 
defendant  waa  so  sworn  in  Middlesex  and 
not  in  London:  and  hekl  that  he  waa  enti- 
tled 10  plead  anterfcita  acquit;  for  the  jural 
was  not  enneloaive  aaio  the  piace  of  swear- 
ing; and  the  aame  evidence  aa  to  the  real 
plaee  of  swearing  the  affidavit  might  have 
been  |pven  nnder  the  firat  as  under  the  se- 
cond mdictinent;  and  therefore  the  defend- 
ant hnd  be«i  enon  heien  p«  in  joopnrdy 
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for  the  nine  offence.    Thi  King  ▼.  EmtUn, 
E.  48  G.  8.  214 

•S  Whether  or  not  the  particnlnr  ■ehemes  de- 
Boonced  hy  the  itat.  6  G.  1.  c  18.  s.  13.  ae 
manifestly  tending  to  the  common  griev- 
mce,  prejudice  and  inconvenience  of  great 
nnmbera  of  sabjecta  in  their  trade  and  oth- 
er affaifi,  be  in  themaelves  nolawfol  and 
prohibited,  wtthoot  reference  to  the  fact  of 
aocb  tendency  in  a  particnlar  instance  in 
the  opinion  or  a  court  and  jury;  soch  as  the 
raising  great  sums  by  subscription  for  trad- 
ing purposes,  and  making  the  shares  in  the 
joint  stoclc|transfernible:  at  any  rate,  the  in- 
viting of  such  subscriptions  by  holding  out 
fslse  and  illegal  conditions,  such  as  that  the 
subscribers  would  not  be  liable  beyond  the 
amount  of  their  respective  shares,  seems  to 
be  an  offence  within  the  act  But  as  the 
statqte  had  not  been  acted  upon  for  a  great 
leiwtb  of  time,  and  was  now  sought  to  be 
enforced  by  a  private  relator  who  seemed 
not  to  have  been  delndnd  by  the  project, 
bu:  to  have  sobseribed  with  a  view  to  this 
application,  the  court  refused  to  mterfere 
bV  granting  an  information,  though  they  dis- 
charged the  rule  without  costs.  Tkt  King 
V.  Dodd^  E.  48  G.  8.  250 

INHABITANCY. 
fVeemen  of  JVbrwich,  substitutes  in  the  mili- 
tia auartered  at  Colchfiater,  but  having 
dwelling  houses  in  JVlfrtoich^  in  which  their 
familiea  resided,  and  to  which  the^  at  times 
resorted  on  furlough,  in  some  mstaoces, 
within  the  laat  six  months,  only  for  the  pur- 
pose of  volinc  at  elections,)  held  to  be  in- 
hoHtanta  witli  in  the  charter  of  Norwich, 
and  a  local  act,  requiring  them  to  havo'beea 
inhabitanU  for  ti»  caUndar  months  pre- 
vious to  certain  elections  of  corporate  offi- 
cers in  order  to  qualify  them  to  vote.  T/u 
King  V.  MUehdl,  H.  49  G.  8.  488 

INSOLVENT  DEBTORS. 

One  in  custody  by  attachment  for  non  pay- 
ment of  money  under  20/.  found  due  by  an 
award  made  a  rule  of  court,  is  not  entitled 
to  his  discoai^e  under  the  stat.  48  G.  8.  c. 
128.;  that  being  confined  to  persons  in  ex- 
ecution upon  any  judgment.  The  King  v. 
Hubbard,  M.  49  G.  8.  442 

INSURANCE, 
fiffs  Patmxnt  or  Moitkt  into 

COITAT,  1. 

1  The  itat  48  G.  8.  c  158  s.  15.  having  en- 
abled the  kinp  by  order  in  council  to  licence 
tbe  importation  of  eertain  goods,  being 
Briiiih  or  neutral  property,  from  the  ene- 
my's country,  in  neutral  ships;  a  contract 
made  by  A^  and  B.  British  subjects,  (the 
plaintiro)  for  the  purchase  of  brandy  from  a 
boose  of  trade  in  Franc*  (an  enemy,)  to  bo 
shipped  from  thence  in  a  neutral,  on  ao- 
count  of  A,  and  B,,  which  contract  was 
made  in  etmUmploHon  cf  obtaining  a  /i- 
cmet  for  that  parpoeo;  which  liceiieo  was 


acordingly  obtained  soon  after  the  mak- 
ing of  such  contract,  and  before  it  wae 
begun  to  be  execnted:  is  a  legal  eon- 
tract,  and  may  lawfully  be  guarantied  in 
the  first  instance  by  C  and  D,  other  Brit- 
ish subjects  (the  defendants.)  And  after 
such  licence  obtained,  the  guaranties  are  li- 
able in  damages  for  the  non-shipment  of  the 
goods  by  tbe  house  in  France  on  board  a 
neutral  sent  there  for  that  purpose.  Though 
it  were  objected  to  the  licence  legalizing 
such  trade,  that  it  was  not  made  out  to  A, 
and  B.  by  name,  but  only  to  C.  and  X>. 
and  other  British  merchants;  and  that  nei- 
ther C.  and  D.  nor  even  A.  and  B.,  had 
any  property  in  tbe  goods;  whereas  the  li- 
cence required  the  goods  to  be  imported  to 
be  the  property  of  the  said  persons  or  som€ 
of  them;  and,  until  shipment,  the  property 
continued  in  the  house  in  France,  For 
neither  tbe  act  of  parliament,  nor  the  king's 
licence,  required  the  owners  of  the  property 
to  be  indioidually  named;  and  even  if  tfale 
licence  were  to  be  so  construed,  as  it  only 
required  the  goods  imported  to  be  the  pro- 
perty of*'  the  saki  peraonsorsomeof  them, 
**  as  may  be  specified  in  their  bills  of  lad- 
'*  ifig:*'  nnd  as  no  bills  of  lading  were 
made  out,  which  micht  have  l>een  made  i» 
the  namea  of  C.  and  />.,  add  if  so,  would 
have  conveyed  to  them  a  legal  or  special 
property  in  the  goods;  \he  defendants  C. 
and  /).  were  still  liable  to  answer  in  dama* 
ges,  upon  their  guarantie,  as  for  the  nun- 
performance  of  a  legal  contract.  Timson 
V.  Merac,  M.  48  G.  8.  83 

2  It  is  not  an  implied  condition  in  a  common 
marine  policy  on  ship  and  freight,  that  the 
ship  shall  not  trade  in  the  course  of  her 
voyage  if  that  may  be  done  without  devia- 
tion or  delay  or  otherwise  increasing  the  risk 
of  the  insurers;  and  therefore  where  a  ship 
was  compelled  in  the  course  of  her  vo^agn 
to  enter  a  port  for  the  purpose  of  obtaining 
a  necessary  stock  ofTmnrisions,  which  she 
could  not  obtain  before  in  the  usuil  course* 
by  reason  of  a  scarcity  at  her  lading  ports; 
and  during  her  justifiable  stay  in  the  port  so 
entered  for  that  purpose  she  took  on  hoard 
bullion  there  on  freight,  which  the  jury 
found  dki  not  occasion  any  delay  in  tbe  voy- 
age; it  was  held  not  to  avokl  the  policy. 
JZatnne  v.  BeU,  H.  48  G.  8.  105 

8  It  is  no  breach  of  neutrality  for  a  neutral 
ship  to  carry  enemy's  property  from  ilo 
own  to  the  enemy's  countnr;  the  voyage 
and  commerce  not  being  of  a  hostile  de- 
scription, nor  otherwise  expressly  or  im- 
pliedly forbidden  bv  the  law  or  policy  of 
this  country;  though  the  neutral  thereby 
subjects  his  shi^  to  be  detained  and  carried 
into  a  British  port  for  the  purpose  of  search. 
And  therefore  a  British  underwriter*  after 
eondemnatbn  of  the  enemy's  goods  found 
on  board,  and  liberation  of  the  shipand  the 
rest  of  the  cargo,  is  liable  to  the  neutral 
owner  of  goods  insured  in  the  same  ship, 
whose  veyace  was  so  interrupted,  either  aa 
ibr  a  total  loss,  if  notioo  of  abandonment 
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•  vpoB  tlM  low  of  the  voyage  be  gireo  in 
raafonable  time;  or  lor  an  average  loaa.  if 
each  notice  be  given  out  of  time.  Barker 
V.  Blakes,  H  48  G.  S.  146 

4  Where  a  neotral  ship  boond  from  Jmeriea 
to  Havre  was  m  detained  and  broogbt  into 
a  Britiek  port;  and  jiending  proceeding! 
in  the  Admiralty  the  king  declared  Havre 
in  a  state  of  blockade,  by  which  the  further 
proeecution  of  the  voyage  was  prohibited ; 
thia  was  held  a  total  loss  of  the  voyage, 
which  entitled  the  neutral  aaeored  to  aban- 
don ib, 

6  But  the  blockade  of  Havre  having  been 
publicly  notified  here  on  the  6th  of  Sep^ 
Umber;  and  no  notice  of  abandonment 
given  till  the  I4th  of  October ^  nor  any  ex- 
cuse substantiated  for  not  giving  it  sooner 
for  want  of  competent  authority  before,  nor 
any  authority  shewn  for  giving  it  then;  heM 
that  the  notice  was  out  of  time;  and  ibis, 
though  the  plaintiff's  agents  in  thin  country 
had  no  noiice  till  the  17th  of  October  of 
the  decree  for  the  restorstwn  ef  the  ahip 
and  goods  in  question,  which  had  been  pro- 
nounced on  the  8th  of  October,  ib. 

6  A  policy  of  insurance  originally  underwrit- 
ten on  '*  ship  and  otUJiV*  was  after  the 
ship  sailed  declared  by  consent  of  all  par- 
ties, to  be  on  **  •/•!>  and  gooiU,**  by  a 
memorandum  wiitten  on  a  blank  apace  in 
the  body  of  the  policv  ;  bat  without  any 
new  stamps:  and  it  having  been  before 
decided  that  for  want  of  the  stamps  the 
plaintiff  could  not  recover  as  upon  a  pol- 
icy on  ship  and  good*t  as  declared  by  the 
memorandum,  it  was  now  held  that  he 
could  not  recover  upon  the  policy  in  its 
original  state,  as  an  insurance  on  **  ship 
and  oufftt^*  by  reason  of  the  alteration  b|k- 
|>arent  upon  the  face  of  the  instrument 
Uself,  and  which  was  made  by  parties  in- 
terested.   French  v.  Patton,  G.  48  G.  3. 

176 

7  A  ship  insured  from  Jamaeia  to  Liverpool 
was  captured  in  the  course  of  her  voyage, 
and  recaptured  in  a  few  days  ;  and  the  ae- 
sured  having  received  intelligence  of  the 
capture,  but  not  of  the  recapture,  gave  no- 
tice of  abandonment ;  and  soon  after  re- 
ceiving intelligence  of  the  recapture,  and 
thai  the  ship  was  safe  in  the  possessbn  of 
the  recapiora,  in  a  port  in  Ireland,  but 
without  any  further  knowledf^e  of  her 
state  and  condition,  he  peraisted  in  his  no- 
tice of  abandonment :  but  the  ship  was  af- 
terwards restored  to  his  possesswn  without 
damage  and  arrived  at  Liverpool,  andeern- 
ed  her  freight ;  the  saltage  and  charges  of 
the  recapture  amounting  only  to  15/.  4f. 
Sd.  per  cent :  held  that  he  waa  not  entitled 
to  aiNindon  ;  it  appearing  in  the  result  that 
at  the  time  when  the  notice  of  abandon- 
ment was  given  it  was  in  fact  only  a  partial 
and  not  a  total  loss,  as  the  assured  suppos- 
ed ;  and  there  beingvuo  subsequent  circum- 
sunces,  such  as  the  lo«  of  voyage,  high 
salvage  &c.  to  continue  it  a  total  loasL  And 
quaere,  whether  in  any  paae,  if  that,  which 


in  itfl  ioeeptioii  waa  a  temporary  total  loss, 
torn  out  by  subsequent  events  to  be  only  a 
partial  toss,  before  any  action  brought,  the 
assured  be  entitled  to  msist  on  bis  notice  lo 
abandon  given  during  the  existence  of  such 
temporary  total  loss. 

The  like  point  was  ruled  on  the  fre^bt 
policy,  on  which  there  was  a  partial  lose  of 
18i.  \le,5d,  percent. 
But  at  any  rate  if  the  underwritera  accept 
the  offer  of  abandonment,  made  upon  such 
temporary  total  loss,  both  parties  are 
bound  by  it  Bainbridge  v.  Mileon^  M. 
49  G.  8.  405 

8  A  representstion  ta  the  bnderwritera  at 
the  time  of  effecting  a  polwy  by  the  own- 
er of  goode  on  board  a  ship,  as  to  the  time 
of  her  sailing,  being  made  bona  fide  upon 
probable  expectation,  does  not  conclude 
him.    Bowden  v.   Vaughan,  H.  49  G.  8. 

416 

9  A  foreigner  insuring  in  this  eonntry  his 
ship  or  goods  on  a  voyage  .is  net  entitled  to 
abandon  upon  an  embargo  laki  on  the  pro- 
perty in  the  ports  of  his  own  country,  as 
bis  assent  is  virtually  implied  to  every  act 
of  his  own  government,  and  makes  such 
embargo  his  own  voluntary  act.  And 
goods  bavins  been  eonsigned  by  such  for- 
eigner on  his  own  account  and  risk  to 
Brititk  merchants  here,  who  in  conse- 
quence of  such  conaignment  made  advan- 
ces to  the  foreigner,  and  made  insurance 
upon  the  goods  on  his  account,  debiting 
htm  with  the  premiums ;  and  the  goods 
were  afkerwards  abandoned  in  consequence 
of  such  embargo  :  held  that  as  the  foreign- 
er could  not  recover  against  the  underwri- 
tera, his  consignees  could  not  recover  their 
advances  under  a  policy  made  for  the 
benefit  of  the  foreigner,  though  made  in 
their  names  as  interest  might  appear ; 
however  they  might  have  insured  their  sep- 
arate intereeta  by  a  pplksy  made  en  tbek' 
own  account.  Contoay  and  Daoidtom  v. 
Gray,  H.  49  G.  8.  50a 

INSURANCE  OF  LIFE. 
A  creditor  may  insure  the  life  of  his  debtor 
10  the  extent  of  his  debt ;  but  aneh  a 
ountraet  is  sobsuntiaily  a  contract  ef  in- 
demnity against  the  loss  of  the  debt ;  and 
therefore,  if,  after  the  death  of  the  debtor, 
bis  executora  pay  the  debt  to  the  creditor, 
the  latter  cannot  afterwards  recover  ufwa 
the  policy  ;  alihougli  the  debtor  died  in- 
solvent, and  the  eiecutoni  were  fucniahed 
with  the  means  of  payment  by  a  third  par- 
ty.   OodeaU  v.  Boldera,  M.  4S  G.  8.  45 

INTEREST. 
An  avowant  in  replevin  for  rent  hi  arrear, 
for  whom  verdict  and  judgment  are  given 
below,  which  are  affirmed  on  a  wrk  of  er- 
ror, ia  not  entKled  to  he  allowed  interest 
on  the  sum  recovered,  by  force  of  the  stmt 
8  H.  7  e.  10.  which  is  confined  to  jndg- 
menta  rjcovered  by  plaiotifia  below,  and 
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afBrmed  on  a  writ  of 
J)iai,  T.  48  6.  8. 
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JOINDER  IN  ACTION. 
8€€  Plbadzng,  16,18,  88. 

JUDGMENT. 
See  FoREioir  JuDOMxtrr. 
Upon  a  plea  io  abatemeot  the  court  give  no 
other  than  iho  |m>per  jodgment  prayed 
for  by  the  party :  bat  npfin  a  plea  in  bar, 
the  coart  will  give  that  which  appears  to 
them  to  be  the  proper  judgment  npoo  the 
whole  record*  whether  rpgalarly  prayed 
for  or  not.  Tht  King  v.  Shakeipeare,  T. 
48.  G.  8.  869 

JUDGMENT  IN  ERROR. 

Set  CoflTt,  6.    iHTSRBtT,  1. 

JURISDICTION. 
By  the  long  established  and  recognized 
practice  of  B.  R.  a  writ  of  capiaa,  with  a 
non  omiitas  claose,  may  itaie  in  Uie  first 
instance,  and  be  executed  by  the  sheriff 
withm  a  particalar  liberty,  (sacb  as  the 

^faonor  of  Poniefrad  in  the  coanty  of 
York^)  the  bailiff  of  which  has  tbe  exoco- 
tion  and  vetnrn  of  wrlts^  without  a  prbr 
writ  of  latitat  first  iasoed,  and  a  retorn 
made  by  the  sheriff  of  mandafi  ballivo  qni 
nallam  dedit  responsnm  !  and  therefore  no 
action  on  the  dase  lies  by  the  bailiff  of  such 
liberty  against  tbe  party  soing  oat  such 
writ,  apon  an  allegation  that  it  was  wrong' 

fully t  injurioutlyt  and  deceHftdly  caused 
to  be  issued  by  btm  to  the  damage  of  the 
bailiff's  office,  &e.  Carrtlt  v.  SaiaUpai^e, 
E.  48  G.  8.  166 

JUSTICE  OF  PEACE. 
See  Order  or  Justices. 
One  magistrate  committing  tbe  mother  of 
a  bastard  child  to  custody  for  not  filiatbg 
the  child  is  yet  entitled  to  the  previous  no- 
tice of  action  required  by  the  stat.  24  G.  8. 
c.  44.,  though  by  tbe  stat.  18  Eliz.  c  8.  s. 
2  jnrudiction  over  tbe  subjsct  matter  is 
given  to  liso  magistrates.  Wtller  t. 
Tbke,  E.  48  G.  8.  182 

KENSINGTON   PALACE. 
See  Palace. 

LADING,  BILL  OF. 
See  Bill  or  Lading. 

LANDLORD  AND  TENANT. 

1  A Aer  a  landlord  has  recovered  in  ejectment 
against  his  tenant,  he  may  mainiain  debt 
upon  the  sUt.  4  G.  2.  c.  28.  for  double  the 
yearly  value  of  tbe  premises,  during  the 
time  the  tenant  held  over  after  the  expi- 
ration of  the  landlord's  notice  to  quit 
SoHltdy  V.  J>/^ving  H.  48  G.  8  157. 

8  A  landlord  of  premises  about  to  sell  them 
gave  his  tenant  notice  to  quit  on  the  11th 
of  October  1806,  but  promised  Dot  to  turn 
him  out  unless  they  were  sold;  and  not 


being  aoM  till  Feftnroary  188T,  Iho  tount 
refused  on  demand  to  deliver  up  pcosca- 
sion.  And  en  ejectment  brought;  held 
that  the  promise  (which  was  performed) 
was  no  waiver  of  the  notice,  nor  operaterf 
as  a  licence  to  he  on  the  premiees,  other- 
wise than  subject  to  the  landlord's  right 
of  acting  on  such  notice,  if  necessary; 
and  therefore  that  the  tensnt,  not  havin|^ 
delivered  u^  possession  on  demand  after  a 
aale,  was  a  trespasser  from  tbe  expiration 
of  the  notice  to  quit.  Whiteacre  d.  Boutt 
V.  Symonds,  T.  48  G.  8.  264 

8  A  landlord  declared  in  debt,  1st,  for  th<9- 
double  vslue  ;  2dly,  for  use  and  ooevpo- 
tion.  The  tenant  pleaded  nil  debet  to- 
the  first  and  a  tender  of  tbe  single  rent 
before  the  action  brought  to  the  second 
rount,  and  paid  tbe  money  into  court; 

•  which  the  plaintiff  took  out  before  trial 
and  still  proceHed  :  and  held  that  this  was 
no  cause  of  nonsuit,  as  upon  the  ground  of 
such  acceptance  of  the  smgle  rent  boinc 
a  waiver  of  the  plaintiff's  right  to  proceed 
for  the  double  value ;  but  that  tne  ease 
ought  to  have  gone  to  the  jury  ;  and  that 
the  plaintiff '«  going  on  with  the  action  af- 
ter taking  the  single  rent  out  of  court, 
was  evidence  to  shew  that  he  did  not 
mean  to  waive  his  claim  for  the  double  va- 
lue, but  to  take  it  pro  tanto.  And  ft  seems 
that  though  the  sinale  rent  were  paid  into 
court  on  tbe  second  count,  yet  if  the  plain- 
tiff bad  not  accepted  it,  but  bad  recovered 
on  the  first  count,  the  defendant  would 
have  been  entitled  to  have  tbe  nsoney  so 
paid  in  deducted  out  of  tbe  larger  sum  re- 
covered.    Ryall  V.  Rich,  T.  48  G.  8  280 

4  In  a  lease  of  ground,  with  liberty  to  make 
a  vniter  course  snd  erect  a  mill,  the  lessee 
covenanted  for  himself,  his  executors,  &,c. 
and  aseipie,  not  to  have  persons  to  work 
in  the  mill  who  were  setileid  in  other  psr- 
isbes,  without  a  parish  certificate:  held 
that  tbu  covenant  dki  not  run  with  tbe 
land,  or  bind  the  assignee  of  the  leaiee. 
J%e  Mayor,  ^c,(tf  Congletonr.  PaiH¥>n^ 
T.  48  G.  8.  816 

6  In  covenant  on  an  indenture  of  demise  of 
a  coal  mine,  made  on  the  8th  of  July, 
1805,  reserving  one-fourth  of  the  coal  rais- 
ed, or  the  value  in  money,  at  the  election 
of  the  lessor;  and  if  the  one-fourth  fell 
short  of  400/.  per  annum,  then  reserving 
such  additional  rent  as  would  mako  up 
that  annual  sum,  to  be  rendered  monthly 
hi  equal  portions :  held  that  the  lessor 
havins  elected  to  take  the  whole  in  money 
may  declare  for  two  years  and  three  months* 
rent  in  arrear.  But  even  if  the  money  rent 
were  reserved  annually,  the  plaintiff  may 
remit  bis  claim  as  to  the  three  months*  rent 
and  enter  up  jodcment  for  the  two  years' 
rant  only.  And  having  first  well  assigned 
a  breach  of  tbe  covenant,  that  the  lemees 
had  not  yielded  monthly  the  one-fuurth  or 
the  value  in  money,  Sie.  but  had  refused, 
8tc.  held  that  it  would  not  hurt  on  general 
demurrer,  that  the  eouot  went  on  to  allege, 
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tbat  before  the  exhibitioii  of  the  plaiotiflT's 
bill,  vU.  on  the  Ut  9f  Jdovtmbtr  1797, 
900/.  of  the  rent  resenred  for  two  yeara 
and  three  months  was  doe  and  in  arrear  ; 
for  that  date  being  before  the  lease  made, 
and  therefore  iinpofsible  in  respect  to  the 
sabject  matter,  most  be  rejected  ;  and  the 
^neral  allegation,  that  before  the  exhibit- 
mg  of  the  plaintiff  *s  bill.  900/.  of  the  rent 
KMrved,  &c.  was  doe,  issnfficient  Buck" 
iey  V.  JTenyon,  T.  48  G.  8.  820 

C  An  estate,  the  creater  part  of  which  was 
in  tease,  either  for  years  certan  not  exceed- 
ing 21,  or  for  longer  terms  of  Tears  deter- 
minable on  lives,  was  settled  on  several 
tenants  for  life  in  succession,  with  remain- 
ders in  tail ;  with  power  to  every  tenant 
for  life  **  who  shoald  be  entitled  to  the 
**  freehold  of  the  premises,  or  any  part 
**  thereof,  when  he  shoold  he  in  the  actaal 
**  posaeteion  of  the  same,  or  any  part  tbere- 
^*  of  from  time  to  time,  by  indenture  to  make 
**  leases  of  all  or  any  part  or  parts  of  the 
*'  demesne  lands,  whereof  he  should  be  in 
**  the  actual  possession  as  aforesaid,  for  any 
**  term  or  oiMiiber  of  years,  not  exceeding 
"21  years,  or  for  the  life  or  lives  of  any 
*'  one,  two,  or  three,  pei-son  or  persons  : 
**  so  as  no  greHicr  est u to  than  for  three 
*'  lives  be  at  i*rty  one  lime  in  being  in  any 
**  part  of  the  premises  ;  and  so  as  the  an- 
**  cieot  yearly  rent,  &c.  be  reserved.*' 
Held  I  St,  that  the  power  only  authorized 
either  a  chattel  lease,  not  eict-eding  21 
years,  or  a  freehold  lease  not  exceeding 
thiee  lives  ;  and  that  a  lease  by  tenant  for 
fife  for  99  years  determinable  on  lives,  as 
it  might  eieeed  2t  yeara,  was  void  at  law, 
and  was  not  even  good  pro  tanto  for  the  21 
years.  Roe  d.  Brume,  v.  Prideaux,  T. 
48  G.  ».  829 

7  Bat  the  special  verdict  finding  that  the 
tenant  in  tail  had  received  the  rent  resenr- 
ed by  such  lease  accruing  after  the  death 
cf  the  leuunt  for  life  who  made  it,  and  who 
bad  not  giveq  any  notice  to  quit ;  held, 
2dly,  that  the  receipt  of  rent  was  evidence 
of  a  tenancy,  the  particular  description  of 
wMch  it  was  for  the  jury  to  decide  upon  : 
and  f.ir  the  defect  of  the  special  verdict  in 
diis  respect  a  venire  denovo  was  awarded. 
But  the  Court  intimated,  that  under  the 
€ircuiastan<;es  of  the  case,  and  the  dis- 
parity of  the  rent  reserved,  being  4/.  2s. 
while  the  rack-rent  value  was  60/.  a  year  ; 
<thu*  one  of  the  lessees  had  been  presented 
by  the  homage  as  tenant  after  the  death  of 
the  tenant  for  life,  and  sdmitted  by  the 
lord's  steward  ;  and  the  4/.  2«.  reserved 
was  more  than  the  ancient  rent ;)  a  jury 
would  be  strongly  advised  to  decide  against 
a    tenancy   from    year    to  year.     Moe  d. 

Brunt  V.  Prideaux,  T.  48  G.  8.  829 

8  Tenant  in  tail  having  receivsd  an  ancient 
rent  of  W.  18s  6d.  from  the  lessee  in  pos- 
session under  a  void  lease  granted  by  ten- 
ant for  life  under  a  power,  the  rack  rent 
value  of  whksh  was  80/.  a  year,  cannot 
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roaiotain  an  ejectment,  (laying  his  damise, 
at  least,  on  a  prior  day,)  without  giving 
the  lessee  some  notice  to  quit,  so  as  to 
make  him  a  trespasser,  after  such  recog- 
niiion  of  a  lawful  ponession  either  in  tns 
relation  of  tenant,  or  at  least  as  continu- 
ing by  sufferance  till  notice.  Denn  r. 
Rawlins,  M.  49  G.  8.  874 

9  A  lease  at  48/.  a  year,  granted  under  a 
power  directing  the  best  rent  to  be  reserv- 
ed, cannot  be  impeached  merely  by  shew- 
ing that  the  lessor  rejected  at  the  time 
two  specific  offers,  one  of  50/.  and  another 
from  60/.  to  60/.  from  other  tenants ; 
though  the  responsibility  of  such  other 
tenants  could  not.  be  disproved  ;  for  in  the 
exercise  of  such  a  power,  where  fairly  m- 
tended,  and  no  fine  or  other  collateral  con- 
sideration is  received,  or  injurious  partiality 
plainly  manifested  by  the  lessor,  all  other 
requisites  of  a  good  tenant  are  to  be  regarded 
as  well  as  the  mere  amount  of  the  rentofifer- 
ed ;  unless  something  extravagantly  wrong  in 
the  bargain  for  rent  be  shewn.  Semb.  tbat 
the  best  rent  means  the  best  rack  rent  that 
can  rta^nably  be  required  by  a  landlord, 
taking  all  the  requisites  of  a  good  tenant  for 
the  permanent  benefit  of  the  estate  into  the 
account.    Dot  v.  Radcliffe,  M.  49  G.  8. 

882 

10  A  lessee  of  land  in  the  Bedford  Level  can- 
not ohject  to  an  action  by  bis  landlord  for  a 
breach  of  covenant  in  not  repairing,  that 
the  lease  was  void  by  the  stat.  16  Car. 
2.  c.  17,  for  want  of  being  registered; 
such  act  enacting,  that  **  no  lease^  &o. 
**  should  be  of  force  but  from  the  time  it 
**  should  be  registered,"  not  avokling  it  as 
between  the  parties  themselves,  but  only 
postponing  its  priority  with  respect  to  snl>- 
sequent  incumbrances,  registering  their 
titles  before.  Hodton  t.  Sharpe^  M.  49 
G.  8.  296 

il  Under  a  power  to  demise  for  21  yeara  in 
possession,  and  not  in  revereion,  a  lease 
dated  in  fact  on  the  17tb  of  February  1802, 
habendum  from  the  26th  of  March  next 
entuing  the  date  thereof,  is  ^ood,  if  not 
executed  and  delivered  till  after  the  26th 
of  March;  tor  it  then  takes  effect  as  a 
lease  in  possession,  with  reference  back  to 
the  date  actually  expressed.  Doe  v.  Day, 
H.  49G.8.  441 

LEASE. 

See  Landlord  and  Tbitant. 

PowKR,  1,  2,  8,  6. 

Under  a  lease  for  14  or  7  yeara  the  lessee 

only  has  the  option  of  determining  it  at  the 

end  of  the  first  7  years;  every  doubtful 

grant  being  construed    in  favour  of   the 

grantee.    Doe  v.  lAxon,  M.  48  G.  8.    28. 

LIBEL. 

An  afi^idavit  made  and  signed  by  the  printer 
and  publisher  and  proprietor  of  a  news- 
paper, as  required  by  stat.  88  G.  3.  c.  78, 
which  afiMavit  contained  the  names  of  the 
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parties,  the  place  where  the  paper  was 
printed,  and  the  title  of  it;  together  with 
the'prodactlon  of  a  newspaper,  tallying  in 
every  respect  with  the  description  of  it  in 
the  affidavit;  is  not  only  evidence  hy  that 
act  or  the  publication  of  snch  paper  by  the 
parties  named,  but  is  also  evidence  of  its 
publication  in  the  county  where  the  print- 
ing of  it  is  described  to  be:  and  this,  upon 
the  trial  of  an  information  for  a  libel  con- 
tained in  snch  new-^paper.  The  JRng  v. 
Bart  and  WkUe,  T.  48  G.  3.  800 

LICENCE  TO  TRADE  WITH  ENEMY. 
Set  Traob,  I. 

LIEN. 

The  master  of  a  ship  has  no  linn  on  it  for 

money  expended  or  debts  incurred  by  him 

for  repairs  done  to  it  on  the  voyage.     Hua- 

sey  V.  ChrUtie,  £.  48  G.  8.  210 

LIFE  INSURANCE. 
See  Insurance  or  life. 

LONDON  DOCK  COMPANY. 
By  the  construction  of  the  statute  89  and 
40  G.  3.  c  47,  the  London  Dock  Company 
are^iable.  even  during  the  first  12  years  of 
their  establishment,  to  be  rated  for  the  fair 
annual  value  of  their  toarehoiues  and  other 
works,  which  are  finished  and  productive, 
though  all  the  works  directed  by  the  act  be 
not  completed.  But  such  completed  works 
must  under  such  circumstances  be  rated  for 
their  value  at  the  rate  of  8  i-Zd.  in  the 
pound;  such  being  the  rate  calculated  upon 
by  the  legislature  to  raise  139^  Ss.  Id.  per 
quarter  upon  3966/.  the  average  rental  for 
10  years  preceding  the  statute,  on  the 
premises  destroyed  by  the  company  in 
making  their  works;  and  which  quarterly 
sum  the  Company  were  at  all  events  bound 
to  pay  to  the  parish  during  the  12  years,  or 
until  the  works  wisre  completed,  whether 
those  works  were  productive  or  not  But 
when  productive  beyond  that  sum,  the  sur- 
plan  in  to  be  taken  in  the  first  instance  by 
the  Company;  in  order  to  reimburse  them- 
selves what  they  may  have  advanced  to  the 
parish,  to  make  good  the  deficiencies,  be- 
fore any  such  productive  surplus  existed, 
until  the  Coiiipnny  shall  be  reimbursed. 
Therefore,  until  these  purposes  are  effected, 
a  rate  made  on  the  increased  real  value  of 
the  Dock  premises  at  more  than  8  l-2ii.  in 
the  pound  on  the  old  average  value  of  the 
premises  before  the  erection  of  the  compa- 
ny's works,  and  below  the  increased  value 
of  the  new  works,  is.  in  either  case,  bad 
Tke  Kint^  v.  Tke  InhaLUanU  tf  St, 
George,  Middleeex,  M.  48  G.  3.  74 

LONDON. 
It  does  not  appear  that  the  freemen  and 
liverymen  of  London  are  exempted  from 
being  impressed  for  the  sea  service,  if  in 
other  respects  fit  subjects  for  that  service. 
The  Kifig  V.  Young,  E.  48  G.  3.         227 

MAIJCroUS  PROSECUTION. 
1  In  an  action  on  the  case  for  a  malioious 


proteentioo,  it  u  not  materia]  Ibr  the  ptain- 
tiff  to  prove  the  exact  day  of  his  acquittal 
as  laid  in  the  declaration,  so  that  it  appears 
to  have  been  before  the  action  brousht;  and 
therefore  a  variance  in  that  respect  between 
the  day  laid  and  the  day  atated  in  the 
record,  which  was  produced  to  prove  the 
acquittal,  M  not  materia);  the  day  not  being 
laid  in  the  declaration  as  part  of  the  de- 
scription of  such  record  of  acqnittaL  Pur- 
cell  V.  Macnamara,  M.  48  G.  3.  180 

2  It  lies  on  the  plaintifi'io  an  action  for  a  n»li- 
cious  prosbcuiion  to  ^ive  evidence  of  malice 
in  ihe  defendant,  either  express,  or  u>  be 
collected  from  circumstances  shewing  plain- 
ly the  want  of  probable  cause;  and  the 
malice  is  not  to  be  implied  from  the  mere 
proof  of  the  plaintiff's  ac(]uitul  far  want  of 
the  prosecutor's  appearing  when  called. 
Purcell  V.  Jfacnamara,  £.  48  G.  8.    180 

MANDAMUS. 

See  Appeal,  1.    Copthoud,  2. 

See  CoBPeRATioN,  1.    Sewerb,  I. 

MALT 
See  Conviction. 

MANOR. 

1  An  allegation  in  a  declaration  that  one  was 
seised  of  a  manor  of  F.,  and  that  he  and 
all  those  whose  estates  he  has  m  the  said 
manor  have  iramemorially  appointed  a 
sexton  of  the  parish  of  P.,  is  sustained  hj 
proof  of  bis  being  seised  of  a  quondam, 
manor^  which  had  ceased  to  be  a  legal 
manor  for  defect  of  freehold  tenants,  and 
existed  now  only  by  reputation.  Soane  v. 
Ireland,  M.  49  G.  3.  378 

2  Though  the  lord  of  a  manor  in  Cornwall 
may  by  conveyance  and  acts  of  qwnarship 
establish  his  right  to  all  his  mines  within 
the  manor,  as  well  under  the  freehold  tene- 
ments as  under  customary  tenements,  and 
the  wastes;  yet  consistently  therewith  the 
tensnts  of  ceruin  tenements  m  a  vill  with- 
in the  manor,  some  of  them  freehold  and 
some  customary,  may  by  acts  of  ownership 
for  more  than  twenty  years  past  establii^h 
their  right  to  copper  mines,  as  well  under 
the  waste  and  customsry  lands,  as  under 
the  freehold  lands  withm  the  vill.  CurtU 
v.  Daniel,  M.  49  G.  8.  880 

MARRIAGE. 

1  A  wagering  contract  for  fifty  guineas,  that 
the  plaintiff  would  not  marry  within  six 
years,  is  prima  facie  in  restraint  of  mar- 
riage, and  therefore  void:  no  circumstan- 
ces appearing  to  shew  that  such  restraint 
was  prudent  and  proper  in  the  partica- 
lar  intance.    Hartley  v.  Rice,  T.  48  G  8. 

300 

2  Evidence  that  British  snbjocis  in  a  foreign 
country,  being  desirous  of  inter- marrying, 
went  to  a  chapel  for  that  purpose,  where 
a  service  in  the  language  of  the  country 
was  read  by  a  person  habited  like  a  priest, 
and  interpreted  into  English  by  the  oliiciat- 
ing  clerk;  which  service  the  parties  under- 
stood to  be  thd    marriage  service  of  the 
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charch  of  England;  and  they  received  a 
eerttfirate  of  th«  marriage,  which  wa*  af- 
terwarda  loat;  ia  aotiicient  whercoa  tofoand 
a  preaaniption  (nothing  uppearing  to  the 
contrary)  that  the  marriage  waa  duly  cele- 
brated according  to  the  law  of  that  country, 
pcirticalarly  aAer  eleven  yeara  roh-ihiintion 
B8  man  and  wife,  till  the  period  of  the  hoa- 
band*B  death. 

And  aach  Briiish  aubjecta  heing  attached  at 
the  time  to  the  Britiah  army  on  aervice  in 
aach  foreign  coontry,  and  having  military 
poaaemion  of  the  place;  it  apema  that  aoch 
marriage  aoiemnized  by  a  prietit  io  holy  or- 
dera  (of  which  thia  would  be  reaaonabi'e  ev- 
idence) would  be  a  good  marriage  by  the 

^  law  of  England^  aa  a  marriage  contract 
per  verba  de  prmenti  before  the  marriage 
act:  marriagea  beyond  aea  being  excepted 
out  of  that  act;  and  it  would  make  oo  dif- 
ference if  aolemnizffd  by  a  Roman  Catholic 
prieat.  The  King  v.  The  JnhabiianU  cf 
Brampton,  M.  49  G.  3.  884 

MARRIAGE,  RESTRAINT  OF. 
J.  P.  deviaed  real  and  peraonal  eatate  to  tma- 
teea  to  pay  thereout  an  annuity  to  his  wife 
for  life,  and  out  of  the  residue  to  pay  anf- 
ficient  for  the  maintenance,  education,  and 
anpport  of  hia  only  daughter  until  ihe  should 
attain  ihe  age  of  21  yeare,  or  marry;  and 
when  ahe  ahould  attain  21,  or  marry,  then 
to  her  in  fee:  but  in  case  his  daughter  should 
die  under  age  and  unmarried,  then  the  es- 
tates to  go  10  his  wife  for  life;  and,  af:er 
her  decease,  to  the  two  children  of  hit 
nephew^  aa  tenanta  in  common  in  fee:  with 
a  proviao,  that  if  either  his  wife  or  daugh- 
ter should  marry  a  Scoteftman,  then  his 
wife  or  daughter,  so  marrying,  should  for- 
feit all  benefit  under  hia  will,  and  the  es- 
tates given  to  such  hi;!  wife  or  daughter  aa 
should  ao  marry  thould  descend  to  inch  per- 
son or  persons  as  should  be  entitled  under 
his  udll  in  the  same  manner  as  if  his  wife 
or  dnughier  were  dead.  Held,  that  anch 
partial  restraint  of  marriage  waa  legal;  and 
that  the  daoghter  having  while  under  age 
married  a  Scotchman  and  died,  leaving 
a  aon,  auch  son  could  not  inherit,  nor  her 
husband  be  tenant  by  the  curteay;  but  that 
the  limitation  over  (the  testator*8  wife  be- 
ing also  dead)  Io  the  two  children  of  the 
testator's  nephew  ( which  nephew  was  still 
livini^)  took  effect  immediately  on  such 
marriage:  they  being  the  persona  designated 
by  the  will  to  take  in  the  event  which  had 
happened:  the  testator  having  conaidered 
auch  prohibited  marriage  the  same  aa  the 
death  of  hia  daughter,  under  age,  un- 
married.    Perrin  v.  Lyon,  M.  48  G.  8. 

93 
MARKET  TOLL. 
Where  the  corporation  of  ^^orcester  had  for 
above  fortjjr  years  received  toll  upon  corn 
■old  in  their  market  by  sample,  and  after- 
wards  brought  within  the  city  to  be  deliver- 
ed to  the  buyer;  and  for  about  sixty  years 
back,  a*  fiir  af  living  memory  wentl.  when. 


com  pitched  in  the  market  place  on  one 
market  day  waa  not  then  sold,  it  was  usual- 
ly put  in  store  in  the  city,  and  only  one  bag 
brought  into  the  next  market  by  way  oT 
auBiple,  and  when  aold  in  that  manner  toll 
used  to  be  taken  on  the  whole;  this  was 
held  sufficient  evidence  to  be  leA  to  the  ju- 
ry of  a  prescriptive  claim  to  take  toil  on 
corn  sold  in  the  market  by  sample,  and  af- 
terwards brought  itato  the  city  to  be  deliv- 
ered to  the  buyer;  though  the  witnesses 
spuke  according  to  their'  recollection  and 
belief  of  ihe  commencement  of  nelling  by 
sample  iu  the  maiket,  in  the  manner  low 
practiced,  between  foriy  and  fitly  years 
ago.     Hill  V.  Smith,  H.  49  G.  8.        478 

MASTER  AND  SERVANT. 

See    SSTTLKMBHT     BY    UzRIirG     AND 

Service. 

MILITIA. 
A  captain  in  the  militia  receiving  his  pay  and 
contingent  allowances,  before  his  qnalifica- 
tMD  waa  properly  authenticated,  is  not  exe- 
cuting any  power  directed  by  the  militia 
act  of  the  42  G.  3.  c.  90,  to  be  executed  by 
captaina,  ao  as  to  bring  him  within  the  pen- 
alty  of  the  14th  clause;  the  receipt  of  such 
pay  and  aliowancea  not  being  provkJed  for 
b^  that  sMtute,  even  if  any  other  than  acta 
ntilitary  d  aci^line  were  intended  to  te  so  pro- 
hibited. Robinson  v.  Qarthwaite^  U.  48 
G.  8.  161 

MINGS. 
See  CovEzrANT,  8. 

1  The  lord  of  a  manor,  aa  such,  baa  no  right, 
without  a  cuaiom,  to  enter  upon  the  copy, 
holds  within  the  manor,  under  which  there 
are  mines  and  veins  of  coal,  in  order  to 
bore  for  and  work  the  aame;  and  the  copy- 
holder may  maintain  treapaaa  against  him 
for  so  doing.  Bourne  v.  Taylor,  T.  48  G. 
8.  842 

2  But  where  the  defendant  justified  under  the 
lord,  as  being  seised  in  fee  of  the  veins  of 
coal  lying  under  the  copyhold  tenements, 
together  with  the  liberty  of  boring  for  and 
getting  the  coal,  He.  it  is  not  enough  for 
the  plaintiflT  to  repiv,  that  aa  well  all  the 
veina  of  coal  under  the  aaid  closes  in  which,. 
ISlc  aa  the  rest  of  the  soil  within  and  un^ 
der  the  same,  had  imiiiemortuliy  t>een.  par- 
cel of  the  manor  and  demised  and  demise- 
able  by  copy,  &c.  without  uny  exception  or 
reservation  of  the  coai,6LC. ;  unless  be  also 
traverse  the  liberty  of  working  the  mines; 
because  the  plea  claims  such  libertv  not 
merely  as  annexed  to  the  seiiiin  in  ie*i,  to 
be  exercised  when  in  actual  pessession,  bat 
as  a  present  libferw,  to  be  exerciaed  during 
the  continuance  of  the  copyholder'a  eatate; 

.  and  therefore  the  replication  is  only  an  ar- 
gumentative denial  of  the  liberty,  and  does 
not  confess  and  avoid  it.  Bourne  v.  Tay- 
lor, T.  49  G.  8.  842 

S  Though  the  lord  of  a  manor  io  Cornwall 
may  by  oonveyanoa  and  aola  of  ownenhip* 
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efltabltfh  bit  right  to  all  tin  mines  within 
I  he  manor,  m  well  nnder  the  freehold  teoe- 
menta  ae  nnder  caatomary  tenementa,  and 
the  waatea;  yet  conaUtently  therewith  the 
tennnta  of  certain  tenementa  in  a  vill  with- 
in the  manor,  aome  of  them  freehold  and 
■ome  caatomary,  may  by  acts  of  ownerahip 
for  more  than  twenty  jreara  paat  eatabliah 
their  right  to  the  copper  minea,  aa  well  un- 
der the  waate  and  cuatoinary  landa,  aa  nn- 
der the  freehold  landa  within  the  vill.  Cur- 
tU  V.  Danul,  M.  49  G.  8.  880 

MISDEMEANOR.— CoflipotfWtn^. 
See  Indictment. 
One  who  had  voluntarily  oflered  to  pay  a  anm 
of  money  for  the  uae  of  the  poor  of  the  par- 
ish; in  order  to  avoid  a  proaeeotion  by  a 
magistrate  upon  a  charge  of  having  inatigat- 
ed  the  escape  of  a  prisoner  in  cuatody  for 
a  misdemeanor,  which  offer  waa  cooaented 
to  by  the  inagiatrate,  and  the  money  ac 
oordingly  paid  by  the  party  to  the  'iiaateroT 
the  workbonae  for  the  use  of  the  poor;  may 
at  any  rate  countermand  the  applicatioD  of 
the  money  before  it  iaso  applied;  and  may 
recover  it  back  in  an  action  for  money  had 
and  received.  Tmyhr  v.  Lendey,  M.  48 
G.  8.  88 

MONEY. 
See  ExscuTioir*  1. 

MORTMAIN. 
Where  saceeasive  rootora  had  been  in  pos- 
session of  land  for  above  fiAy  years  pnat ; 
hot  in  an  action  (brdilapidaliona  bionj^bt  by 
the  present  againat  the  late  rector,  it  ap- 
peared that  the  absolute  aeiain  in  fee  of  the 
the  aame  land  was  in  certain  deviseea,  since 
the  atat.  9  G.  2,  c.  86,  and  that  no  convey- 
ance was  enrolled  according  to  the  6rat  aec- 
tion  of  that  act,  nor  any  diapoaition  of  it 
made  to  any  college,  &c  according  to  the 
4th  aection;  held  that  no  preaumption  could 
be  made  of  any  such  conveyance  enrolled, 
(which,  if  it  existed,  the  party  might  have 
shewn,)  and  consequently  that  the  rector 
bad  no  title  to  the  land,  as  the  statute 
avoida  all  other  granta,  Slc.  in  trust  for  any 
charitable,  nse  made  otherwise  than  is  there- 
by directed;  although  in  fact  it  appeared 
that  one  of  those  devisees  waa  the  then  rec- 
tor, and  that  the  title  to  the  rectory  was  in 
Baliol  college,  Oxford.  Wright  v.  Smytk- 
Ui,  H.  49  G.  8.  448 

NEUTRAL  TRADE. 

See  1NSI7RANCE,  8. 

NEWSPAPER  EVIDENCE  OF  PUBLI- 
CATION. 
An  affidavit  made  and  signed  by  the  printer 
and  publisher  and  proprietor  of  a  newspa- 
per aa  required  by  stat.  38  G.  3.  c.  78,  which 
affidavit  contained  the  names  of  the  parties, 
the  place  where  the  paper  was  printed,  and 
the  title  of  it;  together  with  the  productioa 
of  a  newspaper,  tallying  in  every  respect 


with  the  description  of  it  in  the  affidavit; 
is  not  only  evidence  by  that  act  of  the  pub- 
lication of  auch  paper  by  the  parties  nam- 
ed, but  ia  also  evidence  of  ita  publication 
in  the  county  where  the  printing  of  it  is  de- 
scribed to  be;  and  this  upon  ibe  irial  of  ao 
information  fur  a  libel  contained  in  aneh 
newapaper.  ^Ac  J^ing  v.  Mart  and  WhiU^ 
T.  48  G.  3.  800 

NEW  TRIAL. 
The  Coort  will  not  grant  a  new  trial  in  a  pe- 
nal action  where  the  verdict  baa  paased  for 
the  defendant,  on  the  ground  of  iis  bebg 
againat  the  evidence.  Brook  qui  tarn  ▼. 
MMleton,  M.  49  G.  8.  87ft 

NONSUIT.  "^ 

8e§  P1.SADIKO,  20,  or  Practice,  81. 

NOTICE  TO  Qurr. 

See  LANDi.oao  and  TsNAirTy  2,  7,  &. 

NUISANCE. 
See  Indictment,  S. 

OCCUPATION. 
See  PooB*a  Rate,  2. 

ORDER  OF  JUSTICES. 
Id  an  order  of  filiation  and  maintenance  the 
jostices  have  no  power  by  the  stat  18  Elix. 
e.  8.  lo  direct  tlie  defendant  to  pay  the  costs 
of  the  pariah  in  obtaining  the  order;  but  hav- 
ing in  auch  order  aeparated  the  snm  to  b» 
paid  for  maintenance,  and  the  anm  to  be 
paid  for  costs,  the  order  waa  quaahed  as-le 
the  latter,  and  confirmed  aa  to  the  rest  of  it. 
2Vie  King  v.  Sweet,  M.  48  G.  8.        29 

OUSTER,  JUDGMENT  OF. 
See  Qao  Warranto,  I. 

PALACE. 

Kenaington  palace  being  kept  in  a  conslani 
aiate  of  preparation  to  receive  the  kin^» 
with  his  officers,  servanta  and  gnarda  resi- 
ding and  doing  duty  there  at  all  timea,  and 
aome  of  the  royal  family  having  aparuoenta 
there,  is  privileged  aa  a  roval  palace  against 
the  intrusion  of  the  sheriff  for  the  purpose 
of  executing  process  againat  the  goods  of  a 
person  having  the  nse  oi  certain  apartmenta 
therein.     JVinUr  y.   Milu,  H.  49  G.  8. 

628 

PARISHIONER. 
See  Witness,  1,  2. 

PARTNERS. 
See  Bankbupt,  4. 
1  The  antbority  of  one  partner  to  bind  an- 
other by  aigning  bills  of  exchange  and  prom- 
issory notes  in  their  joint  names  is  only  as 
implied  authority,  and  may  be  rebutted  by 
express  previous  notice  to  the  party  taking 
aucb  security  fiom  one  of  them,  tlmi  the 
other  would  not  be  liable  for  it.  And  this, 
though  it  were  represented  to  the  holder  by 
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the  partner  ligning  rach  security  that  the 
money  advanced  on  it  wna  raised  for  the 
parposft  of  being  applied  to  the  payment  of 
partnership  debts;  and  thoagh  the  greater 
part  of  it  were  in  fact  so  applied.     Nor  can 
be  recover  against  the  other  partner  the 
amount  of  the  sum  so  applied  to  the  pay- 
ment of  the  partnership  debts  against  sach 
notice.      Lord     Fueount    Oallaway    v. 
Mathew   and  another,  M.  49  G.  8.      373 
S  Two  of  three  parti^rs,  affecting,  hot  with- 
out authority,  to  bind  the  firm  by  deed,  as- 
signed a  debt  due  to  them  from  a  corres- 
pondent abroad,   without  his  privity,  to  a 
creditor  at  home,  and  afterwards  by  direc- 
tion of  such  correspondent  drew  a  bill  of 
eichange  in  the  name  of  the  firm  upon  bis 
agent  here,  which  was  accepted,  payable  to 
their  own  order  for  the  amount  of  the  debt; 
and  then  the  two  partners,   having  in  the 
mean  time  committed  acts  of  bankruptcy, 
indorsed  such  bill  to  the  creditor  of  the  firm 
in  part  satisfaction  of  his  debt ;  and  after- 
terwards  separate  commissions  were  sued 
out  aniinst  the  two  partners  who  were  de- 
clared  bankrupts,  and  their  effects  assign- 
ed; the  other  partner  being  all   the  time 
abroad.      Held,   1st,  that  by  such  indorse- 
ment of  the  bill   by  the  two  after  acts  of 
bankruptcy  committed  by  them,  though  be- 
fore the  commissions  issued,  nothing  passed 
to  the  creditor;  for  the  bankrupt  partners 
had  by  relation  ceased  at  the  time  of  such 
indorsement  to  have  any  controul  over  the 
joint  stock  as  partners,  and  therefore  could 
not  bind  either  the  property  of  ihe  assignees 
or  of  their  solvent  partner!    2dly ,  That  the 
solvent  partner  might  join  with  the  assign- 
ees of  the  other  two  in  mainuining  an  ac- 
tion for  money  had  and  received,  to  recov- 
er back  from  the  creditor  the  amount  of  the 
bill  received  by  him   from  the  acceptor. 
Sdly,  that  such  creditor  could  not  set  off*  a 
greater  demand   which  he  had  upon  the 
joint  firm,  though  represented  by  the  dif- 
ferent plaintiffs.       Tkowaton  jointly  with 
^ipgip  and  Others  ani^nees  of  Undirhil 
and  Ouest,  v.  Frere,  H.  49  G.  3.        447 

PARTY  WALL. 
See  ■BuiiL.DiNO  Act. 

PAYMENT  OF  MONEY  INTO  COURT. 
See  Landlord  and  Tenant,  2,  3. 
In  a  special  count  on  a  policy  of  insurance, 
the  risk  waa  stated  to  continue  until  the 
ship  was  unloaded,  and  there  were  com- 
mon counts;  held  that  the  premium  having 
been  paid  into  court  generally  was  an  ad- 
mission of  the  contract  stated  in  the  special 
count,  and  that  it  was  not  competent  to  the 
defendant  to  shew  that  the  policy,  by  which 
the  risk  was  originally  made  to  cease  after 
the  ship  was  moored  24  hours  in  safety, 
was  afterwards  altered  by  the  broker  with- 
out the  defendant's  knowledge.  Jlndrewt 
V.  Paltgrave,  H.  48  G.  8.  164 


PENAL  ACTION. 

1  Though  a  penal  action  be  removed  out  of 
the  proper  county  into  another  for  trial,  yet 
the  cause  of  action  must  still  be  proved  to 
have  happened  within  the  proper  county 
where  the  venue  is  laid.  Aobineon  v. 
GarthwdUe,  H.  48  G.  3.  161 

2  The  Court  will  not  erant  a  new  trial  in  a 
penal  action  where  the  verdict  has  passed 
for  the  defendant,  on  the  ground  of  iu  be- 
ing against  the  evidence.  Brook  qui  tarn 
v.  Middleton,  M.  49  G.  3.  378. 

PLEADLNG. 

See  Judgment. 

See  Malicious  Pbosxcution,  I. 

1  Where  new  matter  introduced  by  an  innu- 
endo, without  any  antecedent  colloquium 
to  which  it  can  refer  to  support  it,  is  not 
necessary  to  sustain  an  action  of  slander,  it 
may  be  rejected  as  surplusage.  And  there- 
fore an  innuendo,  that  ihe  Attorney- Gene- 
ral spoken  of  meant  the  Attorney -General 
for  the  county  palatine  of  Chester,  was  so 
rejected.  Roberts  v.  Camden,  M.  48  G. 
8.  69 

Vid.  Slander,  1. 

2  Where  a  plea  of  justification  in  trespass  for 
taking  two  horses  as  heriots,  stated  a  cus- 
tom m  the  manor  that  the  lord  from  time 
immemorial,  until  the  division  of  a  ceruin 
tenement  into  moieties,  had  taken  and  been 
accustomed  to  take  a  heriot  upon  the  death 
of  every  tenant  dying  seised ;  and  since 
the  division  the  lord  had  been  accustomed 
to  take  on  the  death  of  ever^  tenant  dying 
seised  of  either  of  the  moieties  a.  heriot  for 
each  moiety:  this  must  be  taken  to  be  one 
entire  custom,  and  not  two  distinct  cus- 
toms; the  one  applicable  to  the  tenement 
before,  and  the  other  after  the  division  of 
it:  and  being  laid  to  be  an  immemorial 
custom,  it  is  disproved  by  evidence  that  the 
division  was  made  within  memory.  KineS" 
mill,  Bart,  v.  Bull,  H.  48  G  3.  100 

8  To  debt  on  bond  conditioned  for  the  pay- 
ment of  a  sum  of  money,  which  the  condi- 
tion stated  to  have  been  taken  up,  borrow- 
ed and  received  by  the  defendants  of  the 
plaintiffs  at  respondentia  interest,  secured 
by  a  cargo  of  goods  shipped  from  Calcutta 
to  Osietul,  it  is  competent  to  the  defendant 
to  plead  that  the  bond  was  given  to  secure 
the  price  of  goods  sold  by  the  plaintiffs  to 
the  defendants  in  the  East  Indies,  and  il- 
legally prepared  by  the  plaintiffs  for  ship- 
ment from  thence  to  beyond  the  Cajte  of 
Good  Hupe,  wiihout  the  licence  of  the  East 
India  Company;  whhout  proceeding  to 
state  formally,  that  the  condition  was  col- 
ourable, to  conceal  the  illegnlity  of  the 
transaction,  and  to  negative  that  the  bond 
was  given  for  monoy  taken  up,  borrowed, 
and  received,  &c.  For  the  statement  in 
the  plea  is  rather  explanatory  of,  than  abso- 
lutely incosistent  with,  the  transaction  stat- 
ed in  the  condition  of  the  bond :  but  if  it 
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wera  inconsistent  with  it,  the  plea  woald 
still  be  good  in  tfab  forni.  Paxton  v. 
Popkam,  E.  48  G.  3.  201 

4  An  officer  cannot  eo*nmate  for  money  the 
services  of  an  impressed  man,  nor  let  him 
go  for  money  :  and  a  bond  given  to  seeore 
the  raan*s  retom  on  non-payment  of  sacb 
money  is  void,  and  may  be  avoided  by  plea 
disclosing  the  tnie  transaction,  and  abew- 
ing  that  the  man  was  illegally  impressed. 
Pole  V.  Harrobin,  E.  22  G.  2  B.  R.    206 

5  An  attorney  of  B.  R  in  pleading  his  priv- 
ilege against  being  sned  by  orifinal,  impro- 
perly stated  the  costom  of  this  court  to  be 
not  to  compel  its  attornies  to  answer  an 
original  writ,  unleiB  Jir$t  forjudged  from 
their  office^  &e.  (which  is  the  eostom  in  C. 
B.  bntbot  in  this  court);  but  held  that 
enough  appearing  to  sustain  the  plea,  the 
custom  wbich  had  no  foundation  here,  (of 
which  the  court  would  take  notice)  might 
be  rejected  as  surplusage.  Siokte  v.  jla- 
soa,  E.  48  G.  3.  208 

€  The  Stat.  82  G.  3.  e.  68.  a.  1.  enabling 
defendanta  in  quo  warranto  to  plead  dou- 
ble, ia,  as  well  as  the  stat.  9  Ann.  e.  20., 
confined  to  eorporaU  officers.  The  King 
v.  AtcAar^aott,  E.  48  G.  8.  228 

7  A  defendant  in  trespaaa  cannot  plead  by 
way  of  justification  that  be  was  possessed 
of  a  right  of  common  over  the  locus  in  quo 
under  a  deed  of  gmnt  by  a  former  owner, 
alleged  to  be  since  lost  or  destroyed  by 
accident  and  length  of  time,  and  therefore 
not  preferred  in  Court,  of  which  the  date 
and  names  <if  the  partUt  are  unknown, 
Hendy  v.  Stevenson,  T.  48  G.  8.         283 

8  A  new  assignee  of  a  bankrapt,  suing  in 
debt  on  a  judgment  recovered  by  a  former 
assignee  displaced  by  the  Lord  Chancellor, 
may  declare  in  a  genersl  form  as  having 
been  duly  constituted  and  appointed  as- 
signee. De  Cotson  v.  Vaughan,  in  error, 
T.  48  G.  8.  288 

9  Where  the  plaintiff  complains  of  a  single 
act  of  trespaaa  in  each  count,  each  of 
which  is  justified  by  the  defendant  in  his 
several  pleas,  the  plaintiff  cannot  in  his 
replication  take  issue  upon  the  facta  of 
anch  justification,  and  also  newly  assign 
either  the  same  or  different  matters  ;  such 
replicatMtt  and  new  assignment  being 
double.  Cheasley  ▼.  Barnes  and  othera, 
T.  48  G.  8.  291 

10  And  the  objection  is  sufficiently  pointed 
at  by  aa«igning  as  special  cause  of  demur- 
rer, ilut  each  plea  containing  a  distinct 
justification  to  the  single  act  of  trespass 
alleged  in  breaking  and  entering  the  pluia- 
tiff's  close  in  the  first  count,  &e.  the 
plaintiff  had  by  his  replications  and  new 
assignment  attempted  to  put  in  issue  sev- 
eral diatioct  acts  of  trespasa  in  breaking 
and  entering  the  same  close,  &o.  i6. 

11  A  sheriff  justifying  in  trespaaa  under  a 
writ  of  fieri  facias,  need  not  ahew  its  re- 
turn ;  the  distinction  being  in  thia  res- 
pect between  a  jnatification  under  mesne 
pxoteas,  andnnder*procMi   in  execution  ; 


at  least,  where  in  the  latter  eaie  no  mlteri- 
or  process  ia  neoeasary  to  complete  the 
justification.  ib. 

12  One  indicted  for  a  misdemeanor  may  plead 
in  abatement  a  misnomer  of  bis  surname 
Shakepear  for  Shakespeare  ;  which  shall 
not  be  taken  for  idem  sonana  ;  and  the 
plea  concluding  with  praying  judgment  of 
the  said  indictment ,  and  that  he  may  not 
be  compelled  to  answer  the  same,  ia  good. 
Rez  V.  Shakespeare,  T.  48  G.  8.  296 

18  In  covenant  on  an  indenture  of  demiae  of 
a  coal  mine,  made  on  the  8th  of  July 
1806,  reserviug  l-4th  of  the  coal  raised,  or 
the  value  in  money,  at  the  election  of  the 
lessor:  and  if  the  l-4th  fell  short  of  400/. 
'  per  annum,  then  reaerving  such  additional 
rent  as  would  make  up  tlut  annual  aum, 
to  be  rendered  montlUy  in  equal  portUMia: 
held  that  the  lessor  having  elected  to  take 
the  whole  in  money  may  declare  for  two 
years  and  three  months*  rent  in  arrear. 
But  even  if  the  money  rent  were  reeerved 
annually,  the  plainfiff'^may  remit  bis  claim 
as  to  the  three  months  rent,  and  enter  up 
judgment  for  the  two  yoars  rent  only.  And 
having  first  well  aasigned  a  breach  of  the 
covenant,  that  the  leasees  had  not  yielded 
monthly  the  l-4th,  or  the  value  in  money^ 
&c.  but  had  refused,  8ie.;  held  that  it 
would  not  hurt  on  general  demurrer,  that 
the  count  went  on  to  allege,  that  before  the 
exhibiting  of  the  plaintiff's  bill,  viz.  onthe 
Ist  ^  JXbvembtr,  1797,  900/.  of  the  rent 
reeerved  for  two  years  and  tlu«e  montha 
was  due  and  in  arrear;  for  tiiat  date  being 
before  the  leaae  made,  and  therefore  im- 
possible in  respect  to  the  subject  matter, 
must  be  rejected ;  and  tlie  general  allegation, 
that  before  the  exhibiting  of  the  plaintiff  *a 
bill  900/.  of  the  rent  reserved,  &c.  was 
due,  is  sufficient  Buckley  v.  Kenyan,  T. 
48  G.  8.  320 

14  Where  a  defendant  in  trespass  for  break- 
ing and  entering  a  copyhold  close,  justified 
under  the  tord,  as  being  seised  in  fee  of 
the  veins  of  coal  lying  under  the  copyhold 
tenements,  together  with  the  liberty  of 
boring  for  and  getting  the  coal,  Alc  it  la 
not  enough  for  the  plaintiff  to  reply,  that 
as  well  all  the  veins  of  coal  under  the  said 
closes  in  which,  &e.  as  the  reet  of  the  soil 
within  and  under  the  aame  had  immemori- 
ally  been  parcel  of  the  manor  and  demised 
and  demiseable  by  copy,  &e.  without  any 
exception  or  reservation  of  the  coal.  Sic  ; 
nnlesff  he  also  traverse  the  liberty  of  work- 
ing, the  minea;  becanae  the  plea  claima 
auch  liberty  not  merely  as  annexed  to  the 
seisin  in  fee,  to  be  exercised  in  actual  poe- 
aession,  botes  a  preaent  liberty,  to  be  exer- 
cised during  the  continuance  of  the  copy- 
holder *a  eatiiie;  and  therefore  the  replica- 
tion is  only  an  argumentative  denial  of  the 
liberty,  and  doea  not  confess  and  avoid  it 
Boftrne  v.  Taylor,  T.  48  G.  8.  342 

16  Where  a  sham  plea  waa  pleaded  of  jadg- 
menla  recovered  in  the  court  of  Pie-poodre 
ia  J9ar/A*o/oflMui  fair,  in  tenna.  f^pably 
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fietitioat  tnd  oat  of  the  re|p1arooorM,  the 
Coort  reprobated  the  practice,  and  snfTered 
the  plaiDtiflT,  to  sign  interlocutory  judgment 
aa  for  want  of  a  plea,  and  made  the  defend- 
ant's attorney  pay  all  the  coata  occasioned 
by  the  plea,  and  the  costs  of  the  mle  ibr 
correcting  the  proceedings.  Blewit  v. 
Maraden,  T.  48  G.  8.  863 

16  To  a  coont  in  covenant,  charging  the  de- 
fendants as  eiecQtors  for  breaches  of  cove* 
nant  by  their  testator  as  lessee,  who  had 
covenanted  for  himself,  his  esecntors  and 
assigns,  may  be  joined  another  coont, 
charging  them  that  after  the  testator's  de>ith« 
and  their  proving  the  will,  and  daring  the 
term,  the  demised  premises  came  by  as- 
signment to  one  D.  A.  against  whom 
breaches  were  alleged ;  and  conclading  that 
so  neither  the  testator,  nor  the  defendiiats 
after  his  death,  nor  D.  A.  sbce  the  assign- 
ment to  him,  had  kept  the  said  covenant, 
hot  bad  broken  the  same.  And  plene  ad- 
ministraveront  may  be  pleaded  to  both 
counts.    H'iltonr.  JVigg.M.  49G.Z.  89S 

17  It  is  not  enough  for  the  execator  of  an  ex- 
ecutor, soed  for  breach  of  covenant  made 
by  the  original  testator,  to  plead  plene  ad- 
ministravit  of  all  the  goods  and  chattels  of 
the  original  testator  at  the  time  of  his  death 
come  to  the  hands  of  the  defendant,  Kic. 
without  also  pleading  plene  administravit 
by  the  first  executor;  or  at  least  that  he, 
the  second  executor,  had  no  aswts  of  the 
first;  so  as  to  shew  that  he  had  no  fond 
oat  of  which  any  devastavit  by  the  first  ex- 
ecutor .coald  be  made  good.  H^tlU  v. 
Fydell,  M.  49  G.  8.  899 

Ig  A  plea  of  tender  to  one  coant,  and  a  plea 
of  alien  enemy  to  another,  cannot  be  plead- 
ed together.  'Shomtbtck  v.  Dt  La  Cour, 
M.  49  G.  3.  404 

19  After  a  writ  sued  out,  and  common  bail 
filed,  against  a  defendant  by  the  name  of 
J.,  it  ia  irregular  for  the  plaintiff  to  declare 
againat  him  by  the  name  of  R.  aoed  liy  the 
Dame  of  J.  ( be  not  having  then  appeared ) 
and  the  defendant  may  set  aside  the  pro- 
ceedings before  plea.  Delanoy  v.  Cannon, 
M.  49  G  8.  406 

20  Where  a  request  to  the  defendant  to  do 
an  act  is  necessary  to  be  all<>ged  in  order  to 
|ive  the  plaintiff  hia  caaae  of  action;  and 
K  is  alleged,  but  without  a  particular  venue, 
(there  being  a  general  venue  lakl  in  the 
preceding  part  of  the  declaration;)  such 
omission  cannot  be  taken  advantage  of  in 
arrest  of  judgment  since  the  stat.  4  Ann.  c. 
16.  s.  1,  being  mere  matter  of  forn?,  avail- 
able only  upon  special  demurrer;  and  this, 
though  judgment  passed  by  default,  on 
which  a  writ  of  inquiry  was  executed.  And 
where,  in  coosidemtion  of  the  parchaae  of 
hay  by  the  plaintiff  of  the  defendant,  the 
latter  promised  to  deliver  to  and  suffer  the 
plaintiff  to  take  it  away  as  he  wanted  it, 
when  requested;  an  allegation  that  the  de- 
fendant, after  suffering  the  plamliff  to  take 
away  a  part,  sold  and  disposed  of  the  resi- 
due to  other  persons,  sapersedea  the  neces- 
sity of  alleging  a  request  to  deliver,  &o. 


the  restdoe.    Mowdell  v.  Par$on$,  M>  49 
G.  8.  419 

21  After  judgment  for  the  defendant  on  de- 
murrers to  certain  special  pleas  there  may 
be  judgment  of  nonsuit  against  the  phintiff 
for  not  proceeding  to  trial  upon  other  gener- 
al pleas  on  which  issues  were  joined. 
Paxton  V.  Popham,  M  49  G.  8.  201 

22  A  solvent  partner  mav  join  with  the  as- 
signees of  his  two  bankrupt  partners  in 
maintaining  an  action  for  money  had  and 
received  to  recover  back  from  a  creditor  the 
amount  of  a  bill,  the  joint  property  of  the 
firm  received  by  him  from  the  acceptor  by 
the  indorsement  of  the  two  other  partners 
after  acts  of  bankruptcy  coomiitted  by  tbem« 
Thomaaon,  joinUy  wUh  Hipgip  and 
othert,  attignut  of  Undtrhill  and  Oueti 
T.  Frere,  H.  49  G.  8.  447 

POOR  APPEAL. 
See  Appbai.. 

POOR-RATE. 

1  By  the  oonatraction  of  the  statute  89  and 
40  G.  8.  c.  47,  the  London  Dock  Company 
are  liable,  even  during  the  first  12  years  of 
their  establishment,  to  be  rated  for  the  fiiir 
annual  vuloe  of  their  wardunuet  and  other 
works  which  are  finished  and  productive, 
though  all  the  works  directed  by  the  act  be 
not  completed.  But  anch  completed  works 
must  under  soch  circumstances  be  rated  for 
their  value  at  the  rate  of  8  1-2^^  in  the 
pound ;  such  being  the  rate  calculated  npoii 
by  the  legislature  to  raise  189i.  8f.  Id.  per 
quarter  upon  8966/.  the  average  rental  for 
10  yeara  preceding  the  statute,  on  the 
premises  destroyed  by  the  company  in  inak* 
mg  their  works;  and  which  quarterly  sum 
the  Company  were  at  all  events  bound  to 
pay  tothe  pariiih  during  the  12  yeara,  or 
until  the  works  were  completed,  whether 
those  works  were  productive  or  not.  But 
when  prdUnctive  beyond  that  sum,  the  sur- 
plus is  to  be  taken  in  the  first  instance  by 
the  Company;  in  order  to  reimburw  them- 
selves what  they  may  have  advanced  to  the 
parish,  to  nDske  good  the  deficiencies,  be- 
fore any  such  productive  surplus  exiited, 
until  the  Company  sliall  be  reimburaed. 
Therefore  until  these  purposes  are  effected, 
a  rate  made  on  the  increase^  real  value  of 
the  Dock  premisea  at  more  than  8  l'2d,  in 
the  pound,  or  a  rate  of  8  l'2d.  in  the  pound 
on  the  old  average  value  of  the  premisea 
before  the  erection  of  the  Company's 
works,  and  below  the  increased  value  of  the 
new  works,  ia  in  either  case  bad.  Th€ 
Aing  V.  TThe  InhabiianU  of'  Si.  George, 
Middleeex,  M.  48  G.  8.  74 

2  Payment  by  one  who  was  assessed  to  a 
church  rate  upon  hovntholdtre  only,  and  not 
upon  the  parishionera  at  large,  will  never- 
theless gain  him  a  settlement;  for  it  is  not 
less  a  public  tax,  because  laki  loo  narrowly; 
and  it  is  charged  and  paid  within  the  pari«h, 
which  ia  all  that  is  reqoired  by  the  stat.  8 
W.  c  1 1. 8.  6.  The  King  v.  The  InhabiU 
anU  of  St.  Bete,  H.  48  G.  8.  li  9 
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POOR'S  RATE. 

1  Saleable  underwoods  are  rateable  annn- 
aliy  to  the  relief  of  the  poor,  within  the 
conatraction  of  the  st.  48  I'A'iz.  c.  2.  in 
proportion  to  their  valae,  though  they 
should  happen  not  to  be  cat  down  more 
than  once  in  21  yeara  ;  and  their  annual 
value  may  be  estimated  amongst  other 
ways  according  to  the  value  they  may  be 
worth  to  rent  for  a  lease  of  the  duration  of 
their  intended  growth.  The  King  v.  The 
Inhabitants  of  My r field,  T.  48  G.  3.    417 

2  One  who  went  from  home  with  his  family 
for  nearly  a  year,  but  lefl  bis  assistant  to 
carry  on  bis  bosiness  in  his  shop  in  one 
room  of  the  house,  which  for  this  purpose 
waa  parted  off  by  laths  from  the  rest,  and 
left  the  key  of  the  house  door  with  a 
friend,  and  bad  the  garden  cultivated  for 
his  own  benefit  as  usual,  is  liable  to  be 
rated  to  the  relief  of  the  poor  as  occupier 
of  the  whole  house.  The  King  v.  The  In- 
habitanU  of  Aberystwilh,  M.  49  G.  8.  417 

Z  Beech  being  admitted  to  be  timber  by  the 
custom  of  the  county  of  Bucks,  the  gene- 
ral rule  of  law  applicable  to  timber  trees 
in  general  attaches  upon  it,  so  as  to  give 
it  the  properties  and  privileges  of  timber 
at  20  years  growth  ;  and  therefore  upon  an 
ijisue,  whether  certain  beech  trees  in  that 
county,  (which  after  being  felled  had  beei^ 
distniined  for  payment  of  a  poor's  rate,  to 
which  it  was  contended  that  they  were  li- 
able,) were  or  were  not  Umber,  according 
to  the  custom  of  the  county,  the  inquiry 
is  confined  to  the  nature  of  the  wood,  and 
the  period  of  its  growth,  whether  of  20 
years  ;  and  no  evidence  can  he  received  to 
qualify  its  character  of  timber,  by  shewing 
that  it  was  not  deemed  to  be  such  in  the 
county,  unless  the  treo  contained  ten  feet 
of  aolid  wood.  And  the  jury  having  found 
a  general  verdict  for  the  plaintiff  on  that 
issue,  affirming  such  trees  of  20  years 
growth  and  upwards,  though  not  contain- 
ing ten  feet  of  solid  wood,  to  be  timber 
by  the  custom  ;  and  albo  upon  another  is- 
sue, negativing  them  to  be  saleable  under* 
wood  within  the  stat.  43  Eliz,  c.  2. ;  the 
Court  refused  to  grant  a  new  trial.  Au- 
brey V.  Fisher,  H.  49  G.  3.  460 

POOR-REMOVAL. 
See  Settlement. 
1  By  the  stat.  35  G.  8.  c.  101  s.  2  the  party 
aggrieved  by  an  order  of  Justices,  direct- 
ing payment,  to  the  amount  of  above  20/. 
of  the  charges  and  coats  of  the  suspension 
of  an  order  of  removal,  on  account  of  the 
illness  of  the  pauper,  may  appeal  to  the 
next  sessions,  in  like  manner  as  against 
an  order  of  removal,  though  he  omit  to 
give  notice  of  such  his  appeal  within 
three  days  after  the  demand  of  such  char- 
ges and  costs ;  by  which  he  makes  him- 
self liable  to  a  distress  for  the  amount. 
And  if  on  appeal  the  former  order  be  va- 
cated, or  the  amount  of  the  charges  to  be 
paid  be  reduced,  the  surplus,  if  before 
levied    by    distress,   must     be    refunded. 


The  KingY.  Tht  InhaHtanU  of  Bradford^ 
M.  48  G.  3.  91 

2  Under  the  stat.  85  G.  8.  c.  101.  a.  2.  an 
order  of  justices,  suspending  their  order 
made  for  the  removal  of  a  pauper  to  hi* 
place  of  settlement,  on  account  of  sieknets, 
may  be  made,  though  he  were  not  brought 
before  the  justices,  at  the  time  of  such  or- 
ders made  :  the  plain  intent  and  precise  ob^ 
ject  of  the  statute  being  to  extend  the  pow- 
er of  suspension  to  all  cases  where  orders 
of  removal  may  be  made :  and  orders  of 
removal  may  be  made  though  the  paupers 
to  be  removed  be  not  brought  personally  be- 
fore the  magistrates  ;  however  fit  that  is  to 
be  done  where  it  may  be  done.  Thk 
King  V.  The  Inhabitants  of  Everdan,  M. 
48  G.  3.  63 

8  A  married  woman  pregnant  in  the  absence 
of  her  httsbaod  with  a  child,  which  when 
bom  would  by  Uw  be  a  bastard,  is  remove- 
able  as  an  unmarried  wotnan  under  sect. 
6  of  stat.  36  G.  8  c.  101.  ;  and  the  pre- 
sumption of  her  being  chargeable  arises  by 
the  same  clause  from  the  bare  fact  of  being 
with  child  of  a  bastard,  if  no  circnmstance^ 
be  stated  to  shew  that  such  presumpiion  is 
not  appiicahle  to  a  person  in  the  particalar 
situation  of  the  party  coming  within  the 
general  description  of  the  clause.  And  the 
order  of  removal  may  charge  such  a  person 
generally  as  actunUy  chargeable  without 
setting  forth  in  what  manner  chargeable. 
The  King  v.  The  Inhabitants  of  Tibben- 
ham,  E.  48  G.  8.  192 

4  An  order  of  removal  founded  on  the  stat 
86  G  3.  c.  101.  s.  6  stating  that  A  E, 
single  woman  was  **  by  being  pregnant 
**  deemed  tohaie  become  chargeable,**  &c. 
is  good.  Tke  King  v.  The  Inhabitants  of 
Diddlebury,  E.  48  G.  3.  197 

6  A  labourer  employed  by  his  master  to  drive 
a  cart  into  his  parish  with  one  load,  and 
to  return  with  another,  and  who  broke  his 
leg  there  by  accident,  which  detained  him 
for  some  time  in  such  parish,  by  which  he 
was  relieved,  is  to  be  considered  as  catual 
poor,  and,  as  such,  is  not  removeable  eith- 
er under  the  stat.  13  &  14  Car.  2.  e.  12. 
or  the  stat.  36  G.  8.  c  101,  as  not  coming 
there  to  settle  or  inhabit ;  and  consequent- 
ly the  expences  of  his  relief  cannot  be  di- 
rected to  be  paid  during  the  suspensino  of 
the  order  of  removal  under  the  latter  stat- 
ute. Rex  V.  The  Inhabitant%  of  St. 
James's  in  Bury,  St,  Edmunds,  T.  48 
G.  3.  269 

The  same  point  was  ruled  io  The  King 
Y.  The  InhabitanU  of  Thatcham,  M.  49 
G.  3.  in  a  case  ndkrly  alike  in  circumstaa- 


POSSESSION. 
1  Where  successive  rectors  had  been  in 
possession  of  land  fur  above  fifty  years 
past ;  but  in  an  action  for  dilapidations 
brought  by  the  present  against  the  late 
rector,  it  appeared  that  the  absolute  seis- 
in in  fee  of  the  same  land  was  io  certain 
devisees,  since  the  stat.  9  G.  2.  c.  36,  and 
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that  so  eonrfyanea  wat  eQrone^  accord- 
ing to  tke  fimt  section  of  that  act,  nor  any 
diapo-iiioo  of  it  made  to  any  cotlexe.  Sic. 
according  le  the  4th  aeciion :  held  that 
Qo  preaomption  coold  be  mad^  of  any  soch 
conveyaace  enrolled,  (which  if  it  exifted 
^bo  party  might  have  shewn,)  and  conne- 
qoently  that  the  rector  had  no  title  to  the 
land  ;  as  the  statate  avoids  all  other  greats, 
dec  in  trust  for  any  ch&ritable  ase  iliade 
otherwise  than  i«  thereby  directed  ;  al- 
though 19  fact  jt'appeared  that  oqe  jof  these 
devisees  wa^  the  tl^eo  rector,  and  thai  the 
title  to  the  rectory  was  in  Baliol  coljege, 
OJford.  tVright  v.  Smylhiu,  H.  49  6. 
8.  448 

2  One  havinc  good  title  to  the  possessioo  of 
'  i  copyhold  as  tenant  by  the  cartesy,  bis 
possession  of  the  copyhold  after  his  wife's 
.death,,  will  be  referred  to  that,  and  not  to 
^ny  adverse  title  ;  though  hp  wAre  admit- 
leo   after  his  wife's  death  to   bold  to  him 

.  pnraaant  to  p  settlement,  by  whirh  the  es- 
^te  of  the  wife  was  limir^d  to  the  aarvi- 
Tor  in  fee,  so  as  to  let  in  the  title  of  thehoir 
at  taw  of  the  wife  in '  f^jaetmeot  brought 
within  80  years  after  the  husband's  death. 
JDos  denL  Sir  .William  MiHiT^  BarU 
▼.  Bri%hiv>en,  H.  49  G.  3.  521 

^  ^nd  though  l-Sd  of  the  copyhold  had  been 
settled  maoy-  yeaiv  before  upon  a  third  per- 
son Ibr  life;  but  po  surrender  baling  been 
made  to  tl^e  tro^ees  uqder  the  settlement, 
ihe  legnl  estate  had  remained  in  the  beirs 
of  the  tenant  lost  yeifed  and  admitted  :  and 
the  stei^ard  of  the  manor  appointed  hj  the 
(eu'  at  law'  and  her  husband  b«d  in  hiy  ne- 
tcoupls  after  >ha  wife's  death  ( wtiich  wap 

.  evidence  of  his  having  dona  the  same  in 
ber  lifetime,)  for  ahpve,  20  years  |i>ack, 
debiKid  himself  with  the  receipt  of  8-8ds 
of  th^  rent  for  the  husband  ,ofi  accpnot  of 
^is  wife,  and  the  remaining  one-third  for 
inch  other  person  cluiniiag  under  the  set- 
tlement; yet  -toch  pnymept  Uirhe  latter 
•innst  be  taken  to  have  beer»  piade  by  the 
isonaent  of  the  person  entitled  at  law  to  the 
.whole;  i|0  Is  to  do  awav  she  notion  of  an 
'  adverse  posiiossion  ^f  ifie  husband  of  that 
l-8d,. distinct  from  bui  popiession  of  the  oth- 
er 2-thtnds  as  tenant  by  the  curtesy  after 
hitf  wife's  death;  in  annwer  lo  a  chiim  by 
ihe  heir  at  ■  laW  of  the  wife  against  the  de- 
visee of  the  husband  who  set  up  an  adverye 
poasession  tot  above  20  years  after  the 
wife's  death.  Doe  dent  Sir  William 
Milner,  Barl,  v.  BrigfUwen,  H.  4^  6.  8. 
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POWER.     ' 
8^  Landlord  AND  Tenant. 
1  An  estate  the  greater  part  pf  v^hich  was  in 
lease,  either  for  years  cprtnln   not  exceed-  ^ 
in^  ,21,  or  for  longer  terms  of  years  deter-  ' 
jDumibte  on  lives,  wa^  settled  on  several 
tenants  for  life  in  supc^psion,  with  remain- 
ders  ia  tail;  with  poiver  to  every  tenant 
fur  life  "*who  ^otfld   be  entitled  to   the 
f  freehold  of  tho  praroisei  or  any  part 
Vol.  V.  ^  •    *^71 


'<  thereof,  when  ha  sboold  ha  b  thf  a«taal 
*'  possession  of  the  same,  or  aoy  part  thera- 
"  of,  fto>n  time  to  time,  by  indentora  to 
**  nialce  leases  of  all  or  any  part  or  parts  of 
f*  the  demesne  lands  whereof  he  shbold  ba 
f«  in  the  actunl  possesatab  as  aforesaid,  for 
5«  any  torm  or  numberof.years,  udt  exceed- 
**  ii}g  21  years,  or  for  the  life  or  lives  of  any 
**  pne ,  two,  or  three  person  or  persons:  ao 
*  at  no  greater  estate  than  for  three  lives 
*'  be  at  any  one  time  in  being  in  aay  part  of 
**  the  premises;  and  so-as  the  ancient  year* 
*'  ly  rent,  Ace.  be  reserved.'^  Hejd  1st, 
that  .the  power  only  authorized  either  a 
chattel  lease,  not  exceeding  81  yaara,  or  a 
freehold  lease  not  exceeding  three  lives; 
and  that  a  l^ase  by  tenant  for  life  for  99 
years  detentiinable  on-  lives,  as  it  might  ex- 
ceed 21  years,  was  void  at  law,  and  waa 
not  even  good  pro  tanto  for  the  21  years. 
Roe  d.  Brun0  v.  Prideaux^  T.  48  G.  8. 
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9  A  lease  at  491.  a  year  was  granted  Andar  a 
power  directin|  the  best  rent  to  bb  rfWv- 
ed;  cannot  be  impeached  merely  by  shew- 
ing that  the  lessor  rejected  two  specific  of- 
fers, one  of  50/.  and  iinoth)er  from  50A  fo  60/. 
from  other  tenants;  though  the  responsibili- 
ty of  such  other  tenants  could  not  be  disprov- 
ed ;  for  in  the  exercise  of  snch  a* power,  whera 
fairly  intended,  and  no  fine  or  other  collat- 
aral  rpnsideratmo  is  received,  or  injnrkMa 
partiality  plainly  manifested  by  the  lessor, 
all  other  requisites  of  a  good  jtenant  are  to 
be  regard<>d  as  welltia  the  mere  amount  of 
the  rent  offered:  unless  something  extrava- 
gantly wrong  in  the  bargain  far  rant'  ba 
ahewn.  8emble,  that  the  beH  rent  meana 
the  best  rackrent  that  can  rtatonobly  be  re- 
quired by  a  landlord,  taking  all  tb^  requi- 
sites of  a  Kood  tenant  for  the  parmanelit 
benefit  of  the  estate  into  ihe  aooount  Doe 
T.  Badclife,  M.  49  G.  8.  882 

3  Undar^a  po^er  of  demise  for  81  years  in 
possession  Slid  not  in  reversion,  a  lease  da- 

,  ted  in  fact  on  the  17th  of  Febrvury  1808, 
habendum  from  the  26tn  of  March  next 
eneuing  the  date  ih^rirft  is  good,  \(  not  ex- 
ecpted  and  delj%ered  till  after' the  2(Hh  of 
^arcA;  for  h  then  takes  enect  aft  a  lease 
|o  possession,  with  reference  baefc  to  the 
thite  actually  expressed.  JDoc  v.  Day,  H. 
49  G.  8.  »       441 

4;  One  devises  all  his  freehold  estate  to  hia 
wife  duiing  her  natural  life,  "  and  also  at 
"her  disposal  afterwaTds  to  leave  it  to 
'*  whom  she  pleases:*'  held  that  this  only 
jgave  her  a  power  to  leave'h  by  will;  and 
therefore  that*  a  ditposition  of  it  by  feoff- 
ment in  he^  lifetime  was  void.  J)9e  v. 
Thotley,  H-  49  G.  8.  466 

5  Under  a  devise  of  seven  different  estates  to 
a  sister,  brothers,  and  nepheyrs' respective- 
ly, one  to  each  stock,  including,  as  to  sfx  of 
the  Restates,  three  several  liveiiinsuroesston 
oh  ^ach  eslhtii,  and  as  to  the  seventh,  which 
)n  thje  .first  instance  ^fls  only  limited  to  two 
persons  for  life  in  succession,  giving  tbosa 
two  a  power  **  to  ^(Id  another  iSb  pppvai  to 
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make  8»in  rrfcemaBoer,  as  after  mentioiMd, 
lor  other  persons  to  do  the  same;'*  and 
ihea  giving  this  general  power,  **  that  wkfi>% 
t  **  and  MO  often  as  the  lives  on  cHher  of  the 
•  '*  estates  before  given  shall  be  by  death  r*- 
*'  duced  to  tiop,  that  then  it  shall  be  io  the 
^*  power  of  the  person  .or  persons  then  en- 
*'  joying  the  said  estate  or  estales  to  renew 
'*  the  same  witH  the  .  person  or  persons 
"  to  whom  the  revenoe  thereof  shall  be- 
^*  long,  by  adding  a.  third  life  to  such  es- 
**  tate,  and  paying  each  reversioner  two 
**  years'  purchase  for  soch  renewal;  and 
"  also  to  txekange  either  of  the  said  two 
<*  lives,  oq  payment  of  one  year's  parchase:" 
h'eld-that  this  power  of  renewal  only  ao- 
thoriaed  the  addition  of  one  liPe  to  the  three 
OQ  eaehescatev  and  of  making  one  exchange 
of  a  life.  Doe  dem  Hardwicke  v.  Hard- 
uieH,  H.  49  G.  ,8  606 

PRACTICE. 

1  The  court  will,  not  order  the  sheriff  to  re- 
tain, io  satisCiictbn  of  a   present  writ  of  fi. 

« .  la.  issued  by  the  plaiutiff  against  .the  de- 
fendant, money  or  bank  noteSt  which  the 
sheriff  liad  before  received  for  the  use  of 
the  defendant,  in  discharge  of  an  execution 
Jevied  by  the  defendant  against  another, 
and  which  the  sheriff  hod  not  paid  over. 
Knight  V.  Criddle,  M.  48  G.  S.  89 

8 ,  A  day-rule,  when  made,  covers  by  relation 
back  the.  liberation  of  a  prisoner  who  had 
•i^ned  the  petition,  but  had  gone  out  of  the 

*  prison  before  the  sitting  of  the  cou^t  on  the 

«  same  day:  though  the  marshal  were  sued 
S<}T  the  escape  before  the  sitting  of  the  court. 
FUld  V.  Jonest  Mar  thai  tf  K.  B.  Prison  ^ 
M.  48  G.  8.  84 

8  A-  prisoner  under  criminal  process  in  the 
house  of  correctbn  cannot  be  brought  up 
by  habeas  corpus  ad  respctndendum,  for 
the  purpose  of  being  charged  with  a  decla- 

.  ration  oo  a  bailable  writ,,  and  re-committed 
to  his  foruier  custody  so  charged ;  for  the 
court  have  no  power  to  make  a  gaoler  of 
aoch  prison  liable  for  the  escape  of  a  pris- 
oner on  civil  process.  Brandon  v.  J)avit, 
M.  48  G.  3.      ^  801 

Alitor  m  the  case  of  a  sheriff  or  gaoler 
of  the  codrt.  t'^t^. 

-4  Order  to  amend  writs  of  scire  facias  s>n  a 
judgment,  and  declaratioa  thereon,  con- 
iormably  to  the  judgment  roll.  Bratwell  y. 
Jtco,  H.  48  G.  3.  .  '160 

^  The  sheriff  caooot  relieve'  himself  from  an 
attachment  for  not  bringing  in  the  body ,  by 
payment  of  the  d^^bt  sworn  to  and  indorsed 
on  the  bailable  writ  since  the  sUt.  43  6.  8, 
p.  46.  s  2,  having  neglected  to  take  the 
money  at  the  time  of  the  arrest  as  dinected 
by  that  act:  but  must  pay  the  whole  debt 
and  cosu.  The  King  v.  The  Sheriff  of 
London^  H.  48  G.  8.  160 

6  The  court  would  not  stay  judgment  anfl 
execution,  on  a  summary  application,  be- 
cause the  plaintiffs  after  verdict  became 
ftlien  enemiea.  Vandrynen  v.  Wilion,  H. 
49  G  9t  162 


T  None  ea*  be  held  to  special  bail  in  trover 
or  detinue,  without  a  judge's'  ord^r.  6>eg. 
Gen.  H.  48  G.  3.  164 

8  By  the  long  established  and  recogmzed 
practice  of  1?.  iZ.  a  writ  of  capias,  with  a 
non  omittaft  clause,  may  issue  in  the  first  in- 
stance, and  be  executed  by  the  sheriff  with- 
in a  particular  Hberty,  (such  as  the  honor 
of  Pontefracl  la  llie  county  of  Vurk,)  the 
bailiff  of^  which  has  the  execbtion  ami  re- 
tarn 'of  writs,  without  a  prior  writ  of  latitat 
first  issued,  and  a  return  made  by  the  shert 
iff  of  mandayi  ballivo  qui  nullam  dedh  re- 
sponsum:  and  therefore  no  action  on  the 
case  Kes  by   the  bailiff  of.  such  liberlj 

, against  the  party  suing  out  such  writ,  upon 
an  allegation  that  it  was  icrongfully,  injw 
riovtly  and  deceitfully  caused  to  be  issued 
hyhira,  to  the  damage  of  the  bailiff**  of- 
fice, &c.  Conett  V.  Smatipage,  E.  4S 
G.  8.  1661 

9  Bail  ab9ve  having  been  put  in,  and  excep- 
tion entered  in  the  vacation,  jioiice  of  justi- 
fication for  the  firpt  day  of  the  next  t^rm 
most  be  given  within  four  days  after  such 
exception.    Milleon  v.  King^  £.  48  G^  3, 
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lO^Vherfe  the  rule  for  an  attachpient  against 
the  sheriff  for  not  bringing  in  the  body  was 
obiaiped  on  the  Vlth  of  February]  which 
atta.chment  was  returnable  on  the  4th  of 
,^y,  and  the  plair}iiff  did  not  i^sue  the  at- 
tachment till  the  '3d  of  May,  and  m  the 
mean  time  the  defendant  became  bankrupt 
on  the  I Oih  ^arc A,  by  whkh  \neaas  the 
sheriff  lost  his  opportunity  of  paying  the 
debt  and  proving  it  under  the  commission; 
the   attachment  was  set  aside    for    such 

,  laches.  TAe  King  v.  The  Sheriff  af  Sur- 
ry.E.  48G.  8.  '  322 

1^  The  statute  32  G.  3  c.  68.  r.  I, '  enabling 
defendants  in  quo  warranto  to  plead  double 
is,  as  well  as  the  stat.  9  Ann.  c.  20,  confine 
ed  to  corporate  officers.  Th^e  King  v.  Rxch^ 
arrf*o/i,  E  48  G.  3.  228 

12  A  fume  covert  living  apart  from  he  hus- 
band, under  sentence  of  separation, 
with  alimony  allowed,  pendente  litr,  in 
the  ecclesiastical  court,  having  brought 
trespass  in  the  name  of  her  husband  sgainst 
wronp  doers  for  breaking  and  ^nterirg  her 
house  and  taking  her  goods,  the  Court  re- 
fused on  the  application  of  such  defendants 
to  stay  the  action,  though  supported  by  an 
affidavit  of  the  husband  ( tirhot  had  not  re- 
leased the  action,  nor  applied  to  be  indem- 
ni6ed  against  the  risk  of  cpsttf,)  that  the 
action  was  brought  without  his  aothoiity. 
Chambers  v.  Donaldson,  E.  48  G.  8.   229 

18  The  English  notice  required  by  the  stat. 
5  G.  2.  c.  27.  s.  4.  is  to  be  on  the  copy  of 
the  process,  and  not  on. the  writ  itself: 
lind  the  service  of  such  copy  wiihout  the 
notice,  is  irregular  and  wilf  he  set^  aside  ; 
thoush  the  court  discharged  a  rute  for 
quashiqg  the  writ  itself  on  thia  ficcounL 
Lloyd\.  Maurice,  E.  48  a  3.  25(» 

14  N9  cause  shall  he  tried  by  a  special  jury 
in  Jiiiddlfsex  pr  ^London,  upless  the  ruin 
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Tot  ideh  ipecial  jary  b*  •enred',  and  the 
caused  marked  in  the  niarahai*i  book  as  a 
special  jory,  nn  or  before  the  day  preced- 
ing the  adjoornmcnt  day  in  Midrflesex  and 
London  respectively.  Regula  GentralU, 
H.  44  6.  a.  17S 

)5  An  avowant  in  replevin  for  rent  in  airrear, 
for  whom  verdict  and  jadgmant  are  given 
below,  which  are  affirmed  on  a  writ  of 
error,  is  not  entitled  to  b^  ollowed  interest 
on  the  sum  reoovered,  byTurce  of  the  stat. 
8  H.  7.  c.  10,  which  ia  confined  to  judg- 
ments recovered  b^  plaintiffs  below,  and 
affirmed  on  a^  writ  of  error.  Neither  ia 
such  defendant  in  error  entitled  to  his  costs 
on  the  statute  8  &  9  W.  3.  c.  11.  s.  2. 
which  is  contined  to  jodcmenis  for  defend- 
ants on  demurrer.  Golding  v.  Ditu,  T. 
48  G,  8.  259 

16  The  v^uft  may  be  changed  In  an  action 
ibr  criminal  conVeniatwn  t>n  the  nseal  af- 
fidavit, that  the  vhoie  eatM  of  aeiion^  if 
any,  arose  hi  the  ooonty  to  which  it  ia 
changed  ;  for  the  Whole  canse  of  action  is 
the  trenpnss  on  the  ptaintifF's  wife  ;  and 
the  venae  can  Otoly'be  brought  back  by 
the  plaintifT's'  undertaking  te  give  material 
evidence  in  the  original  couAty.  Guard 
T.  Hodgt,  T.  48  G.  S.  272 

17  In  the  case  of  a  defendant  charged  In  ei- 
ecotion,  the  committitar  must  be' filed  of 
the  same  term  as  the  marshaPs  acknowl- 
edgment Cunningham  v.  Cogan^  T.  48 
G.S.     '  279 

18  Where  the  principal  surrettdered  to  the 
gaoler  at  th«  county  gaol;  in  discharge  of 
his  bail  to  the  iherifT,  before  12  o'clock 
on  the  first  day  of  term,  bemg  the  retnm- 
day  of  the  writ,  and  the  nnder  sheriff  sig- 
nified his  assertt  to  the  sorttonder  by  the 
retorn  of  post  the  next  day,  at  the  distance 
of  17  miles  ;  held  sofficient  to  discharge 
the  bail-bond  of  which  the  plaintiff  bra 
taken  an  anaignment  afterwards,  wkb  no- 
tice of  such  surrender.  Plimpton  v.  How" 
ell,  T.  48  G.  8.  808 

19  Where  a  sham  plea  was  pleaded  of  judg- 
ments recovered  in  the  Court  of  Piepoudre 
in  Bartholomew  fair,  in  terms  palpably  fic^ 
ticions  and  out  of  the  regular  course,  the 
Court  reprobated  the  praetioe,  and  suf- 
fered the  plaintiff,  to  sign  Interlocutory 
judgment  as  for  want  of  a  plea,  and  made 
the  defendanf's  attorney  pay  all  the  costs 
occasioned  by  the  |)lea,  aiid  the  costs  of 
the  rule  for  correcting  the  prticeedings. 
BUwit  V.  Martden.T.  48  G.  8.  8(>8 

20  Afler  a  writ  sued  out,  and  common  bail 
filed,  against  a  defendant  by  the  name  oX 
J.  it  is  irregular  for  the  plaintiff  to  declare 
against  him  by  the  name  of  R.,  sued  by 
the  name  of  J.  (he  not  hiving  then  appear- 
ed) and  the  defeOdant  may  aet  aside  the 
proceedings  before  plea.  Dtlanoy  v. 
Cannon,  M.  49  G.  8.  405 

21  AAer  judgment  for  the  defendant  oa  de^*' 
murrers  t»  eertain  speeial  pleas  there  may 
be  judgment  of  nonsuit  agamsl  the  plaintiff 
tor  not  proeeediog  to  trialopoB  other  { 


ral  pleta  on  which    issuee  were   joined. 
Paxton  V.  Popham,  M.  49  G.  8.  422 

22  A  plea  of  aocient  demesne  was  permitted 
to  be  filed  de  bene  esse  within  the  four 
first  days,  pending  a  rule  nisi  for  permit 
eion  to  altow  the  plea  so  filed.  Doedem. 
yMorton  v.  Roe,  H.  49  G.  8..  '  494 

PRESCRIPTION. 
8u  Evidence.  6. 

PRESUMP'riON. 
Set  I\>8SE8sio)r. 

IPRINCE  OF  WALES. 
Set  Ho|fto,  4. 

PRINCIPAL  AND  SURETY. 

*S(M  St^EETY. 

PRISONER. 

SMEsCAPk. 

1  A  priaoneir  nnder  criminal  proeeta  ia  the 
hpuse  of  correction  cannot  be  brought 
up  by  habeas  corpus  ad  reapondendoni) 
for  the  purpoae  of  beitag  eharged  with  m 
decbiration  on  a  baflable  writ,  and  recom* 
mitted  to  hfe  former  custody  so  charged  : 
for  the  court  have  no  'poWer  to  make  the 
^ler  of  such  priaona  liable  fbr  the  eseape 
of  a  piMOner  under  civil  process,  ^ron^ 
tton  V.  Davie,  M.  48  G.  8.  86. 

2  Atiter  in  the  case  of  «  sheriff  or  gaoler  ef 
the  ceurfw  ^  ik* 

PROHIBITION. 

1  Prohibltron  granted  on  affidavit  that  the  de- 
Tendant  (to  a  libel  for  titbea  in  kind  in  the 
spiritual  court)  anetctred  onoath,0€  ptedd" 
ed  a  modus;  without  its  appearing  that  the 
modna  was  regularly  pleaded  below,  so  as 
to  be  put  in  iaaue  there.  ^VencA  v.  Traek, 
M  49  G.  8.  ^      ,  414 

2  Prohibition  denied  aller  sentence.  Where 
the  party  applying  had  permitted  the  quea- 
tion  of  fad,  whether  the  land  for  which 
tithe  was  claimed,  were  natural  meadow 
or  not,  to  be  tried  belaw,  Stainbank  vw 
Bradekaw,  M.  48  G.  8w  414 

PROMISSORY  NOTES. 
Bee  Bills  ov  EEcsAfroE^ 

PROMOTIONS. 

1  Id  HUary  vacation  Mr.  Just&os  iiooke^  ef 
C.  B.  died;  and  was  succeeded  by  Mr. 
Justice  Lawrence,  who  resigned  his  seat 
on  the  bench  of  B.  R.  And  in  Eaeier  term 
John  Bayley,  Esq.  serjeant  at  law,  waa 
appointed  a  jud^e  of  this  Goart,  and  was 
knighted.  186 

2  In  Drimitv  terai  Mcani.  Manktf,  PeU, 
and  Roueh,  Were  called  aerje8ntB,aiid  took 
for  their  motto**  Pro  rege  et  lace."      266 

t  Mr.  Serjt  Heywood  and  Mr.  .fio/guy  made 
Welfk  Judgea.  864 

Mr.  Clarke  made  Kang^s  C^nnsel.         tk 
PROT&ST. 

ifiM   CoBPOMATIOir^  L 
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QUO  WARRANTO. 

1  .    8ee  CoRf  ORATION. 

Qtmre;  Wbetber,  if  ii  be  foond  against  a 
defendant  in  qub  warrAnto,^  that,  ihougfa 
doty  elected,  he  wa^  not  duly  sworn. in, 
therein  be  any  other  judgment  agaiiiit 
bun  than  of  owtter  absolute  *  there  be- 
ing no  instance  of  a  judgment  o^  ougUi^ 
"  quou^qut,  Tkt  King  v.  GourUnaif,  H. 
48  G.  8.  128 

S  The  stai.  32  G.  8.  c  68.  t.  I.,  ena^ing 
defendants  Hi  quo  warranto  lo  plead  doa- 
ble, is,  aa  Well  »h  the  stat.  9  Ann.  c.  20, 
confined  to  corporate  officers.  The  King 
V.  Rxchatdnon,  B.  48  Q  8.  228 

8  One  who  has  not  taken  the  sacrament 
within  a  year  being  incnpable  of  being 
elected  itilo  a.corfforaie  office  byalat.  IS 
Car.  2.  c.  12,  bis  disqualification  was  held 
not  to  be  removed  by  the  annoal  act  of 
indemnity  (47  G.  8.  st.  2.  c.  35.)  the  6ib 
section  of  whirh  restmind  its  operation  in 
eases  where  ibe  office  shall  have  be^n 
H already  legally  iS//ei  up  and  enjoyed  by' 
any  other  person,'*  al.tKe  time  of  pHwing  the 
act;  the  fact  beings  that  tbe. defendant  and 
aaotber  were  candidates  at  tlie  time  of  the 
election,  wbeb  40  electors  Werd  assembled; 
and  after  2  ele<;tora  had  voted  for  each  eapdi- 
date  the  candidates  were  asked  whcthertbey 
bad  prevbnsly  .taken  the  aacraipent;  to 
whicli  the  defendant  answered  in  tbe  nega- 
tive, and  tbe  other  candidate  in  the  a^rlna- 
tive;  whereupon  notkse  of  tbe  defendant's 
incapacity  was  publicly  given  to  the  elec- 
tors, and  was  heard  by  all  Who  afterwards 
voted  for  tbe  defendant,  bring  20  in  nnmber, 
eicept2  or  3;  and  16  afterwards  vcited  far 
tbe  other  .  Held, 

Isl,  That  all  the  votes  given  for  the  de- 
feadiuit  after  inch  notKe  were  throwo 
away.       ... 

2dly,  That  the  other  candidate,  having 
tbe-  greatest  number  df  legal  td^tes;  was 

'  doly  elected;  though  some  of  tbe  de- 
fendant*! ^otes  (dot  being  equal  in  nvmber 
to  the  good  votea  oliioiatelv  given  for  the 
•ther)  had  Voted  before  such  ik>tk;e. 

8dly,  That  the  preeumptioh  of  law  fatt- 
ing timt  every  person  has  conformed  to  th^ 
law  till  ibfbethihg  appear  to  rebut  that  pre^ 
sumption;  it  moit  be  taken  that  (he  other 
candidate  who  affirmed  his  qualification; 
which  was  not  begativ€id  by  the  jury,  was 
duly  qoalified;  and  that  Snch  his  election, 
perfected  by  swearing-in,  was  tiJUling'up 
mrtd  enjofing  by  him  of  the  office,  within 
tbe  proviso  of  the  indemnity  act,  so  as  to 
preclude  its  operation  by  ^elatk>D  in  faVonr 
of  tbe  defendant.  The  King  v.  Hawkiut, 
T.  48  G.  3.  352 

4  Freemen  of  JVbrwiek,  subbtittites  in  the 
fliilitia  quartered  at  Colcheettr,  but  having 
dwelling  hoases  imATorwich,  in  Which  their 
families  reskied,  and  to  whwb  th«^  at  timto 
teaprted  on  furlough  (in  some  instances, 
within  the  last  six  months,  only  for  tbe  pnl-^ 
pose  of  voting  at  elections,)  held  to  be 
iiduAUantt  wnbin  tfa«  charter  of  JVbrtsteAi 


0i)d  a  Ibeal  act,  reqairing  tbem  te  hat« 
been  inhabit  ante  /or  ttx  talendar  nentha 
previous  to  certam  electkms  of  corporate 
oQicers,  io  order  to  qualify  them  to  vote. 
The  King  v.  Mitchell,  U.  491 G.  8.      488 

RECORD. 

ififM  VakxANCCi  li 

RECTORY. 
JSee  Mortmain,  t; . 

REGISTER. 
See  Shi  Pi  2. 

kfeGiSTER  of  TUIe. 

A  lessee  of  land  in  the  .0e((/brd  Level  cannot  ob» 

ject  to  an  action  by  his, landlord  for  a  t>reacb 

4>f  coven30t  in  ndt  repairing,  that  the  lease 

was  void  by  the  stat  15  Car,.  2.  c.  17,  for 

want  of  being  registered ;  sucb  act  enacting, 

^that  **  no  lea^e,  &c  shoiikl  be  of  force  but 

**  from  the  time  it  should  be  registered,'* 

•not  avoiding  it  as  betyrepn  the  parties  tbeni' 

selves,  but  only  postponing  its  prwrity  wilb 

respect  to  subsequent  incumbrances,  regia- 

lering    their    tkhes    beibte.     Hodton    v. 

Sharpe,M.  49  G.^  419 

RELEASE. 
No  release  from  an  heir  at  Jiw  to  que  in  po»J 
session  of  copyhold  will  be  presumed  dur- 
ng  tbe  continuance  of  a  cortosy  estate 
itnder  wbUxli  such  teiaiit  in  posscssUm  mighl 
have  defended  himself,  though  clsioiing  in 
another  right  Nor  wMl  such  release  be 
presumed  from  the  present  beir,  after  the 
■  death  of  the  foro)er  beir  within  i^  short 
period,  whea  the  present  beu-  might  l>e 
called  npon.in  equity  to  discover  it^  if 
given  r  though  soch  release,  if  proved  or  pre- 
somed.  Would  bar  the  copyholder's  daitp: 
Doe  d.  Sir  }V,  MUner,  Mart,  v.  Brighl- 
wen,  H.  49  G.  8.  621 

REMOVAL. 
See  A?PEAL,  2. 

RENT  DOUBLE. 
See  hAMtiLoK^  and  Txit ant,  1^ 

PACRAMENT. 
iSee  Ci>|ipeAATieir,  6. 

SALE-4y  Sample 
See  Market  Tox^. 

SAl£ABLE  UNDERWOODS. 
SW  Poor's  Rat««.  &  ' 

SCIRE  FACIAS,  WRIT  OF. 
V  J8)ie  AmkndmkTi  L 

SET30FP.  . 

A  iolvent  partner  may  joito  with  the  a8si|(iwe« 

of  hiii  two  bankrupt  part|iera  in  maintaining 

an  action  for  money  had  knd  received  to 

nc0weK  back  frtmi  a  treditttr  the  ameRRt  el 
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^  bill, i( pan  of  the  joint  ttdek,)  received  by 
him  from  the  acceptpr  by  the  indoraeinent 
of  the  two  partners  a  Aer  acts  of  bankraptcj 
committed  by  them:  ana  such  caeditor  eould 
not  set  oif  a  greater  demand  which  he  had 
apon  the  joint  firm,  though  repreaepted  by 
the  different  plaintiffs.  Ti^omatOJif,  ahd 
Olhii^  V.  Fr9re,  H.  49  G.  8,.  447 

SETTLEMENT. 

See  CONVKTANCX. 

SETTLEMENT— By  Appreniieeship. 
Ao  tndeotnre  binding  an  adult  aa  an  appren- 
tice, which  WHS  not  executed  by  benelif  but 
only  by  her  faiher-inlaw  and  the  master, 
though  with  her  consent,  does  not  constitute 
her  an  Apprentices;  and  cooyequeatly  up 
'settlement  can  be  gained  by^ber  under  supb 
iin  indenture.  The  Itingr.  The  Inhabit- 
ante  of  Bipon,  H.  48  G.  3.  160 

t  —By  Etiate. 

A  guardian  in  socage,  residing  on  tba  ward 
estate  for  40  day^,  gains  a  settlement  in  the 
parish;  and  cannot  be  removed  from  the 
possession  of  St  at  any  time.  The  King  v. 
The  hhabiianU  of  Oakley,  H.  49  G.  <8. 

480 

,      --r^V  Efirjkng  and  Service. 

i  A  deeerter  from  the  King's  marine  service 
cannot  gain  a  settlement  under  a  hiring  and 
Wvice  for  a  year;  not  being  suyoris,  nor 
competent  lawfully  to  hire  himself  within 
the  Stat  8  W.  and  M.  c.  11.  s.  7.  The 
King,  V.  The  InhabitanU  of  J^orion,  H. 
48  G.  8,  110 

'2  A  poor  boy  sent  out  of  the  boose  of  indus- 
try at  14  years  of  age  to  ihe  parish  officers, 
and  byihem  oUoUeri  to  a  parishioner,  who 
handed  him  over  to  another  person,  by 
whom  the  boy  was  told  that  he  was  to  stay 
with  them  a  year,  and  should  have  dothee, 
ftc:  to  which  the.bOv  madB  no  objection; 
conceiving  iiiroself  obliged  to  accept  the 
service:  but  made  n'O  agreement  for  wageb, 
or  concerning  the-  Aature  br  duriitioB  of  his 
service,  nor  was  consulted  upon  the  subject; 
does  not  gain  a  settlement  by  feerving  under 
this  supposed  bbligation  for  a  year;  fer 
neither  did  he  consider  himself,  nor  Was  he 
considered  by  the  other  parties,  as  a  free 
agent;  and  such  only  can  contract,  or  adopt 
a  contract  made  by  others.  The  King  v. 
The  InhabitanU  of  Slow-Market,  H.  48 
G.  8.  112 

o  A  widower  having  a  daughter,  placed  her 
at  1 1  years  of  age  with  an  uncle,  by  ^hom 
she  was  wholly  nlalntained  afler  that  time, 
and  ^ith  wh\Mn  Abe  continued  to  reside 
after  the  came  of  age,  dning  service  to 
him,  bot  without  any  cbntract  nf  hiring  to 
give  her  a  settlement  oif  herown ;  the  father 
In  the  meantime  havuig  gone  out  to  service. 
Held,  that  on  her  coming  of  age  she  was 
emancipated,  aithnogh  her  father  conceived 
)iio|self  bound,  as  such,  to  receive  and  anp- 
IKNTt  ber^  if  she  left  her  oncle*^;  and  cooae- 


qnently  the  &tbe^  was  caitaiile  of  gaining  a 
settlement  hy  hiring  and  aervice  for  a  year* 
as  *'an  unmarried  aian»  not  having  a, 
child,**  {i.  e.  not  having  a  child  who,  would 
follow  his  settlement)  within  the  stat.  8  W. 
&  M.  c.  11.  a  7.  The  King  v. .  The  In- 
habitanU of  Cowhoneyborne,  T.  43  G.  8. 
.     .  298 

4  No  settlement  can  be  ^ined  by  serving 
under  a  contract  of  hirmg  for  four  y«arf 
with  liberty  for  the  aervant  to  leave  for  a 
week  everv  year  te  see  his  friends;  for  thai 

.  IB  to  be  taken  distributively,  t.  s.  reserving 
a  Week  out  of  each  year.  The  King  v. 
The  Inhab^nU  ^  Ruehulme,  M.  48  G.  8. 

408 

5  Under  a  contract  of  hiring  as  a  bleacher 
and  crofter  tor  a  year,  at  12s.  a- week,  th(i . 
aervant  continuing  to  vvork  under  such  a 
contract  for  a  year  gained  a  setilemet  in 
the  parish  where  he  r^aided,  although  by 
the  practice  of  the  manufactory  .in  which 
ne  waa  engaged,  if  he  finished  bis  ap-i 
pointed  week's  work,  calculated  also  many 
piecea  a-day  for  tix  days,  in  less  time^ 
be  had  the  rest  of  the  week  to  do  as  he 
pleased,  and  he  also  went  where  she  chose 
on  Sundayi,  wjthout  aaking  leave  :^  for 
thia  is  an  express  contract  ipr  a  year, 
wit))out  any  ezpresaVezception.  The  King 
V.  TheinhabianUof  Borwick,B.  49  G. 
8.  479 

6  A  statute  fair  being  held  yearly  on  the  day 
after  old  Michaelmas,  except  when  ojd 
Miehaelmae  falls  on  a  Saturday,  and  thei|. 
the  fair  being  held  on  the  Monday;  held 
that  a  hiring  from  such  Monday  till  old 
Michaelmas  dav  following  is  not  a  yeajrly 
hiring  pnder  which  a  settlement  can  h6 
obtained.  The  King  v.  The  InhabitanU 
of  Standon  Mastof,  H.  49  G.  3.         617 

'^By  Marriage. 

Evidence  that  BritUh  aobjects  in  a  foreigd 
country  i  being  deairooa  of  intermarry ingj 
Went  to  a  chapel  for  tliat.porpoae  where  a 
service  in  the  language  of  the  country  wag 
read  by  a  person  habited  like  a  prieat,  and 
interpreted  into  English  by  the  officiating 
clerk:  which  service  the  parties  understood 
to  be  the  marriage  service  of  the  church  or 
England  :  and  they  received  a  certificate 
of  the  marriage.  Which  wasalterwards  lost: 
is  anfficient  whereon  to  found  a  presump- 
tion (nothing  appearing  to  the  contrary )  thai 
the  marriage  was  duly  celebrated  according 
to  the  law  of  that  countrjr,  jpnriicularly  a£ 
ter  eleven  yeara  cohahitauon  as  roan  and 
wife,  till  the  period  of  tbe  husband's  death. 

And  auch  JBritish  sul^ects  being  attached 
at  the  time  to  the  BritUh  army  on  servicd 
in  such  foreign  country,  and  having  mititary 
posseasion  of  tbe  place;  it  seem^  that  such 
marriage  solemnized  by  a  priest  in  holy  or- 
dera  ( of  which  this  would  be  reasonabM 
evidence)  would  be  a  good  marriage  by  the 
law  of  Etiglaud,  as  a  marriagi»  contract 
per  verba  de  prsssenti  before  the  marriage 
act;  marriaget  beyond  tea  being  ezceptod 
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oat  of  thm  act;  and  it  Woold  make  no diffcr- 
enee  if  solemn ieed  by.  tt  Roman  cathoKo 
prieat.  The  King  t.  the  Inhabitants  of, 
Mrampton,  M.  49  G.  8.  884 

— By  Rating, 

1  Payment  by  one  who  was  aaaeased  to  a 
cborch  rate  open  howeholdert  only,  and 
not  upon  the  parishionera  at  large,  i4rilt  ne- 
Tortheieas  gain  him  a  aottlernent;  for  it  is 
not  leas,  a  public  tax  becaose  laid  too  naiw 
rowly;  and  it  ia  Charged  and  paid  within 
the  pariah,  which  is  all  that  ia  required  by 
the  atat.  8  W.  8.  c.  1 1,  s.  6.  The  King  v. 
The  InliabUants  of  St.  Bees^  H  48  G.  8. 

109 

2  Upon  a  question  of  settlement  between  two 
parishes,  a  parishioner  of  one  of  them  hav- 
ing property  ibore  which  is  rated,  thoueh 
not  in  his  own,  but  in  his  eon 'a  name,  tor 
the  pal poae  of  making  anch  parishioner  a 
witneas  is  nevertheless  ioeompetent  to  provO 
the  settlement  in  the  other  pnrish.  Tlie 
Jting  V.  The  Inhabitante  of  Eillerby,  M. 
49  G.  8.  838 

— 17y  taking  a  Teniment  of  lOL  a-year. 

\  A  tenement  Aiand  to  be  of  the  valoe  of  4c. 
a  week,  and  to  be  demiaeable  at  all  times 
of  the  year,  if  let  by  the  week;  hot  not  ttt 
be  of  the  Value  of  10/.  a  yter,  to  be  let  by 
'  the  year;  cannot  confer  a  aettlement  on  the 
oc4:opier  by  residence  thereon  for  40  days^ 
l%e  King  v.  The  Inhabitants  of  Belling^ 
fy,T.48G.  8.  ^    277 

ft  Renting  the  hire  or  privilege  of  milkmgtwO 
cows,  belonging  to  another  at  ao  mncb  per 
week,  per  cow,  for  40  weeka:  which  cows 
were  to  be'  depatturei  by  the  owner  on  his 
farm  in  common  with  his  other  cattle,  and 
were  to  be  milked  by  the  paoper;  will  gain 
bim  a  settlement,  if  the  pasturage  of  the 
two  cowa  be  worth  10/.  a  year.  The  King 
y.  The  Inhabitants  of  Stok^upan'Trent^ 
H.  49  G.  8.  482 

SEXTON. 
8m  Manoh,  1. 

SEWERS, 
^e  aiat.  28  H.  8.  o.  5.  s.  17,  having  di- 
rected that  "  /atof ,  attsy  decreet  and  ordi^ 
nances**  made  by  commissioners  of  aeWers 
shall  stand  good  and  be  put  in  execution 
so  long  time  as  their  commission  endtk- 
reiht  and  no  longi^,  except  "the  said 
lawa  and  ordinances*'  be  engrossed  in 
parchment,  and  certified  under  tne  seals  of 
the  commissioners  intb  Chancery,  and  have 
the  royal  assent:  and  the  stat.  18  Eliz.  e. 
9.  having  directed  all  comnrissioners  of 
iewers  to  continue  in  force  for  10  ycars^ 
nnless  sooner  determined  by  sopersedeaa  or 
any  new  commission;  and  that  "all  /aiot, 
ordinances,  and  Constitutions^**  n^ade  by 
force  of  such  commission,  being  written 
in  parchment,  indented  and  under  Hals, 
8tc.  shall,  without  auch  certificate  or  ro^al 
absent,  continue  in  force  notwithstanding 
the  determinatbn  of  the  oommission  by 
^upenedeas,  onttt  repealed  or  altered  by 


new  eommfsskmers';  and  that  atl  sneli  laws^ 
ordinances,  and  constitutions,  written  tn 
parchment,  indented,  and  sealed,  &e. 
ahall,  without  certificate  or  royal  assent, 
continue  in  force /or  one  y#or  after  the  ex- 
piration of  inch  commission  by  lapse  of  10 
yean  from  its  teate:  held, 

1  That  the  laws,  acts,  decrees,  andar^ 
dinances,  mentioned  in  the  atat.  of  Hen.  8. 
mean  the  aame  aa  the  laws,  ordinances, 
and  constitutions,  mentioned  in  that  oi 
Elizabeth.    And, 

*  2  That  a  decree  made  by  commissiooera 
under  a  former  commission  which  had  ex- 
pired by  lapse  of  to  years,  directing  a  sea- 
wall to  be  refounded,  which  had  been  de- 
atroyed  by  a  violent  tempest  and  inonda- 
tk)rt,  and  the  auma  necessary  for  its  con- 
Mructmn  to  be  advanced  by  those  who 
Were  before  bound  to  sustain  it  ratione  te- 
'  nursD,  (and  who  did  advance  the  money  ac- 
cordingly) and  that  a  rate  ahould  be  madtf 
on  the  level  for  their  reimburaemeot;  (al- 
though* anch  decree  bad  been*  written  in 
parchment,  indented,  and  sealed;  which 
this  was  not,)  cOuld  not  be  enforced  by 
commissioners  under  a  new  commission,  is- 
sued more  than  a  year  after  the  expiration 
of  the  former  commission ;  aa  to  ao  roocb 
of  it  as  remained  unexecuted:  though  good 
to  the  extent  to  Which  U  bad  been  execu- 
ted: and  therefore  thia  court  refused  n' 
mandamus  to  the  neW  commissioners  to  di- 
rect a  rate  to  be  levied  on  the  Idvel  for  tiro 
reimbursement  directed  by  the  decree. 
The  King  v.  The  Commissiontrs  of  5ew- 
ett,  Somertd,  M;48  6.  8.  69 

SHERIFF. 
In  an  actkm  on  tbe  case  egainat  Ibe  aheriff* 
for  nfl|(ligeot  and  wrongful  eondoct  hi 
conducting  the  aale  of  tl^  piaintifif'a 
goods  niMler  a  writ  of  fieri  faciaa,  by 
which  they  Were  aold  mncb  under  valoe, 
where  in  elating  tbe  a^belance  of  tbe 
writ,  the  court  alleged  tbjit  tbe  aberiff^ 
Waa  commanded  to  levy  SOt.  awarded  to 
J.  C,  for  his  ^amagas  anstaioed  by  occa- 
sion of  the ,  detaining  Uii  d%ht;  that  ia 
proved  by  the  writ  which  stated  that  tbe 
80s.  were  awarded  to  /.  C.  for  bis  iasi«- 
ages  aoatained  a»  well  by  reason  of  detotn- 
ing  ike  debt  aa  for  his  costs,  &c  ;  for  costs 
are  in  legal  aeoae  toolodod  in  the  word 
damagea.    Pkilips  V.  3«cOa»  U.  48  G.  8. 

152 
2  A  aherifT  justifying  in  treapaaa,  nnder  a  writ 
of  fieri  faciaa,  need  not  ahew  Ito  return  ; 
tbe  diatinclioo  being  in  thia  respect  bet wj»en 
a  justification  aqder  meaoo  process,  and 
under  proceaa  in  execution  ;  at  leant  where 
in  tbe  latter  case  no  olterkMr  proceaa  is  nec- 
easary  to  oomplete  tbe  joatificatun.  Cheas* 
ley  V.  JBarnu.  T.  48  G.  8.  291 

SHIP. 
1  Tlie  master  of  a  ihip  has  no  lien  oti  tt  fot 
mobey  expanded  or  debti  inearrad  by  Iriin 
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for  repairg  done  to  it  on  the  voyage.    Hiw- 
My  V.  ChritUe,  £.  48  G.  S.  210 

9  The  Vice- Admiralty  Courts  abroad  have 
noaothority,  opoo  the  mere  petilioo  of'the 
captain  of  a  ship  bound  on  a  foreign  voy- 
age, to  decree  the  sale  of  soch  ship,  report- 
ed upon  survey  not  to  be  sea-worthyr  or 
repairable  so  as  to  carry  the  cargo  to  its 
ptace  of  destination  bot  at  an  expence  ez«. 
ceeding  the  value  of  the  ship  when  repaired. 
Nor  does  it  appear  tl^at  the  master  h;is  any 
original  authority  to  sell  the  ship  under 
such  circumstances,  and  to  put  an  end  to 
the  adventure  by  such  discretionary  ACt  of 
his  own,  when  he  might  in  fact  have  re- 
paired the  ship  and  continued  the  voyage, 
but  supposing  he  has  such  authority  exer- 
cised bona  fide  in  a  case  of  neoesifity  ;  still 
the  vessel  subsistinff  as  such,  an<)  capable 
of  being  used  for  the  purposes  of  naviga- 
tion, and  ^o  used  in  fact  after  some  repair 
on  the  spot,  can  only  be  conveyed  by  the 
captain  m  the  form  prescribed  by  the  regis- 
ter acts ;  and  the  requisites  of  those  acta 
not  having  been  complied  with,  the  sale  in 
question  Was  held  to  transfer  no  property 
to  the  vendee.  Beid  v.  Darby,  T.  4S  G. 
8.  822 

$  A  covenant  in  a  charter-party  of  affreight- 
ment, to  pay  freight  to  the  owner  for  the 
hire  of  the  vessel,  is  not  transferred  to  the 
vendee  by  a  bill  of  sate  of  the  ship,  made 
during  the  voyage  :  and  snch  ownei;  ^Aer- 
wards  becoming  bankrupt,  bis  assignees, 
and  not  the  vendee  of  the  shipt  have  the 
legaj  right  to  receive  the  freight  and  de- 
murr^ige  due  from  the  freighter  upon  the 
charter-party.  Splidt  v.  £<nvl$t,  M.  49 
G.  3.  888 

4  Where  in  a  charter-party  freight  was  (o  be 
paid  at  so  mnch  per  ton,  on  a  right  and 
true  delivery  of  the  homeward  bound-car" 
go^  fiom  Hondurae  Bay  to  London,  and 
the  ship  and  cargo,  af\er  capture  and  re- 
capture, having  been  wrecked  at  St.  Kitt'i 
into  which  they  were  carried  by  the  recap- 
tors,  a  sale  of  the  cargo  was  directed  by 

•  the  Vice  Admiralty  Court  there,  on  the 
application  of  the  master,  acting  bona  fide 
for  the  benefit  of  all  concerned,  but  with- 
out orders  from  jiny  ;  and  the  proceeds  of 
the  sale  were  remitted  to  the  .ship  owners : 
held  that  the  fieighter  might  recover  such 
proceeds  jo  assumpsit  for  money  hajl  and 
received,  without  allowing  freight  pro  rata 
jtineris.  For  such  form  of  action  for  the 
proceeds  ,of  an  illegal  sale  of  goods,  is  only 
a  waiver  of  any  claim  for  damagu  for  the 
tortioqs  act ;  taking  the  actual  proceeds  of 
the  sale  as  the  value  of  the  gfKods  (subject 
to  the  legal  consequences  of  considering 
the  demand  as  a  debt ;  which  adiniu  of  a 
aet  off,  &c.)  but  does  not  reoogntze  the 
right  of  the  vendor  so  to  convert  the  goods. 
And  here  the  act  of  conversion,  (for  such  it 
must  bo  taken  to  be  being  made  by  the 
master,  (who  is  the  general  agent  of.  the 
ship  owners,)  and  not,  as  in  BaillU  v. 
^odigliani,  by  the  act  of  a  Court  of  com- 


petent jnrisdietion;  was  nnlawfnl,  and  dis-. 
charfEod  the  claim  of  the  ship  owners  for 
freight  pre  rata  itineris.  BunUr  v.  Prtn- 
$ep,  M.  49  G.  8.  42S 

5  But  the  plaintifif  cooM  not  recover  against 
the  ship  owners  upon  special  coonts  fram- 
ed upon  the  bills  of  lading  signed  by  the 
master  ;  as  well ,  because  they  contabed 
exceptions  of  the  very  perils  by  which  the 
loss  happened  ;  as  because  .the  defendants, 
having  expressly  contracted  with  the  piain- 
tifi*  under  seal,  could  not  be  charged  m  re- 
spect of  the  same  subject-matter  by  a  con- 
tract not  under  seal,  and  signed  by  their 
master  only,  and  not  by  themselves.  Hun^ 
ter  V.  Prineep,  M.  49  G.  3.  428 

SLANDER. 

1  The  rule  of  construction  as  to  standernoa 
words  is  to  construe  them  in  their  plain 
and  proper  sense,  such  in  which  an  ordina- 
ry hearer  would  have  understood  them  at 
the  time  they  were  spoken.  And  therefore 
the  defendant  saying  of  the   plaintiff  that 

.  **  he  was  onder  a  charge  of  aprosecntion 
**  for  perjury  ;  and  that  G.  W.  (an  attor-i 
**  ney  of  that  .name)  had  Me  Aliorney- 
*'  General's  directions  to  prosecute  the 
"  plaiotiff/or  perjury,"  is  actionable.  For 
after  verdict  (by  which  the  jury,  who  are 

,  to  judge  of  the  mtent  of  the  speaker,  mus^ 
he  taken  to  have  negatived  that  he  a\eant  to 
speak  of  a  prosecution  for  a  perjury  which 
the  pluintiff  had  not  committed,)  the  words, 
not  having  been  justified,  must  be  taken  tQ 
be  faUe ;  and  being  unqualified   by  any 

[  context,  and  unexplained  by  any  occasion 
to  warrant  them,  the  law  infers  malice 
from  the  faltekood  of  an  accusation  which, 
in  the  common  acceptation  of  the  words, 
impute  perjury  to  the  plaintiff.  Bobefta  v. 
Camden,  }/l,4SG^S.  69 

.2  Where  new  matter  introdaced  by  aq 
innuendo,  without  any  antecedent  collo- 
quium to  which  it  can  refer  to  support 
it,  is  not  necessary  to  sustain  the  action, 
it  may  be  rejected  a^  surplusage.  And 
th<;refor6  an  inuendo,  that  the  Attorney^ 
Gc'teral  spoken  of  meant  the  Attorneyr 
General  far  the  county  Palatine  of  Chester, 
was  so  rejected.  •     ib, 

SOLDIER. 

Sf^SETT|.EM|:ifT  BY    HlRXlTO  ANJ) 
SsftVICE,    I, 

SPECIAL  JURY. 
.  See  pRACTiGx,  14. 

STAGE  COACHEB^ 
See  Turnpike,  I. 

STAKE  HOLDER, 
1  Where  money  in  litigation  between  two 
parties  has  by  mutual  consent  been  paid 
over  to  a  trustee,  in  trust  for  the  party 
entitled,  it  can  only  be  sued  for  and  recov- 
ered from  the  stakeholder  by  the  party  en- 
tilled  to  it,  and  pot  fro^  the  ofjgjoal  party 
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who  wU  indebted ;  Chongfa  he  agreed  to 
waive  all  objections  to  form.  ITer  t.  0«- 
barne,  E.  48  G.  8.  188 

STAMPS. 

1  A,  and  B.  having  exchanged  their  aeeep- 
tanees  of  billi  drawn  by  each  on  the  oth- 
er at  io  many  day's  date  ;  hetd  that  the 
delivery  of  the  respective  bills  for  accep- 
tance, and  the  re -delivery  of  the  same  by 
the  acceptors  to  the  respective  draivers, 
was  a  negotiation  of  the  bQls  ;  and  that 
each  bills  eoold  not  after  they  had  been 
so  exchanged  fbr  valaable  consideration 
(as  the  exchange  of  acceptances  is)  for 
20  days,  be  postdated  withont  a  new 
stamp  as  npon  new  bills;  alt^ooirh  dnnng 
all  that  time  each  bad  remained  in  Hm 
hands  of  the  original  drawer.  CardweU 
Y.  Martin,  H  48  0.8.  102 

2  A  policy  of  insarance  orisinally  onder- 
written  on  *'  ship  and  oatfit*°  was  after  the 
ship  sailed  declared  by  consept  of  all  par- 
lies, to  be  on  "  ship  and  goods,*'  by  a  me* 
roorandam  written  on  a  bl»nk  space  in  the 
body  of  the  policy;  bat  ^itbont  any  new 
stampft ;  and  it  having  been  before  decided 
that  fur  want  pf  the  stamp  the  plajntiflT 
eonld  not  recover  as  npon  a  policy  qn  ship 
and  goods,  as  declared  by  the  memorandnm, 
it  was  now  held  that  he  coald  not  recover 
upon  the  policy  in  its  original  state,  as  an 
insarance  on  **sbip  and  outfit,*'  by  reason 
of  the  alteration  apparent  opon  the  face  of 
the  insfratnent  itsetr,  and  which  was  made 
by  parties  iuterested.  Frtaek  y,  PaUon^ 
E.  48  G.  3.  176 

P  A  promissory  note  ft>r  100/.  payable  to  the 
plainti^,  or  order,  and  originally  expressed 
to  be  for  value  received,  generally,  being 
altered  the  next  dajr,  opqn  the  sugge«^ion 

"^  of  one  of  the  parties,  by  the  a<|d)tioo  of  tb« 
words  tot  the  good-^iil  of  the  lease  and 
trade  of  Mr,  K.  deceaaed,  requires  a  new 
irtamp;  such  words  being  rnaterial,  and  nut 
having  be;en  originally  intended  to  be  insert- 
ed, and  omitted  by  mistake,  fnill  r, 
W^iZ/iflifM,  H.49G  ?.  ■  493 

STATtJTES. 
\  A  statute  introd active  of  a  new  qualifica- 
tion as  to  the  subjeot  matter,  though  pen- 
ned in  the  affirmative,  repeals  a  former  stat- 
ute concerning  t^e  same  matter.  Therefore 
the  Stat.  18  G.  2.  c.  28.  s.  6,  exempting 
from  .the  impress  service  any  barpooner, 
&c.  seaman,  £(c.  in  the  Greenland  trade, 
Ss  iropliecfly  repealed  by  st.  26  G.  8.  c.  41. 
p,  17,  which  exempts  sacb  barpooner,  &e. 
whose  name  shall  be  insert  ^n  a  Ibt  re- 
quired to  be  delivered  on  oath  by  the  own- 
er of  the  vessel  to  the  colleotor  of  the  cus- 
toma;  and  which  also  exempts  any  seaman 
entered  on  board  any  ship  intended  to  pro* 
ceed  on  the  said  fishery  in  the  follovving 
seaaon,  whose  name  shall  be  inserted  in  a 
list  to  be  delivered  as  uforesaid,  ai|d  who 
shall  have  given  secority^  &c,  to  proceed, 
fkt^  shall  prpeeed  acctrdmgly:  for  the  latr 


ter  statute  superadds  the  insertbn  of  the 
seaman's  name  in  auch  list  as  a  conditioa 
precedent  to  the  exemption.  Es  parU 
Caruthgn^  M  48  G.  8.  87 

2  The  staU  42  G.  3.  c.  88,  forbida  com  mak- 
ing info  malt  to  be  wetted,  while  it  is  a-floor 
beibre  12  days  from  the  time  when  it  ii| 
emptied  out  of  the  dlstern.  The  stat.  46 
G.  8.  c.  139.  8.  1,  repeals  that  provisioii 
cenerally,  and  enacts  (s.  8.)  that  the  com 
fn  that  state  shall  not  be  wetted  till  9  days. 
&c.  after  the  1st  of  Jiagwt  1806.  Thei^ 
f .  14,  enacts,  tl^at  this  act  shall  Commence 
and  take  effect,  as  to  all  matters  whereof 
no  special  commencement  is, thereby  pro- 
vided, from  the  1st  of  jiugiut  1806,  and 
shall  continue  in  fbrce  till  the  25th  of 
M'lrch  1807.  Held  that  incorporating  th<i 
14th  with  the  Ist  section,  tHia  law  only 
operated  as  ^  repeal  of  the  former  one  dur- 
ing the  time  limited  in  the  14ib  section; 
after  which  the  first  resumed  its  operation 
daring  the  interval  betyveen  the  25th  of 
March  1807,  and  a  fabseqoent  reviving 
and  continuing  the  46  Q.  8.  The  King  v. 
iio^en,  U.  4^  G.  8.  814 

Edvfard  I. 
18.  St  4.  (Fine)  2§, 

Henry  YI. 
%9.  c.  9.  (Bailment)  42 

Henry  VII. 
4.  0.  24.  (Fine)  24 

^.a.  10.  (Interest 00  judgment  in  efrpr.)  269 

jSenry  VIII. 
99.  c  f.  (Severs)  66 

Elizabeth. 

|8.  o.  7.  a.  1.  (Bankrupt)  238 

18.  c.  9.  (Sewers)  66 

18.  c.  8.  (Order  of  filiatiQU  Costo)  29.  182 

$7.  c.  4.  (Voluntary  aetlJemeqt)  460 

Elizabeth, 
49.0.2.  (Poor's  rate)  886 

Edward  VI. 
8.  anfi  4.  c.  8.  (Seyveni)  .72 

Jae.  I. 
1.  c.  16.  9.  2.  (Act  of  bankruptcy)     287 
|1.  o.  19.  s.  10.  11.  (Bankrupt  reputed 
pwnerahjp)        114 

Jan^et  I. 
I.  c.  18.  (Bankrupt)  287 

8.  c.  8.  (Bail  io  errqr)  441 

Charles  It. 

13.  c.  12.  (Corporation)  862 

18.  &  14.  c.  12.  (Poor-removal)  269 

li>.  0.  17.  (Bedford  Level  Registry)  416 

JVUHarn  and  Mary  and  William  IIL 
8.  a  11.  (Poor  Rate.  Settlement)  109,  110 
8.  and  9.  c.  27.  (Day  rules)  84 
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Anne. 

5.  c.  14.  (Game  convictiont)  179 
7.  c.  12.  (ForeigD  ministeri  privilege)  219 
9.  c.  20.  (Qao  warranto.  Doable  Pleadiog.) 

Jinne. 

4.  c  16.  8.  1.  (Jeofaila)  409 

6.  c.  14.  (Game)  267,445 
9.  c.  25.  fl.  2.  (Game)  2b7,  445 

George  I. 

6.  c.  18.  (Trading  schemes.  Nusances)  250 

7.  c.  81.  s.  1.  (Bankrupt)  242 

George  I. 

8.  c.  11.  (Game)  444 

9.  c.  7.  8.  8.  (Poor-Removal)  440 


George  11. 

4.  c.  28.   Landlord  and  tenant    Donble 

valne)     167 

6.  c.  27.  B.  4.  (Process)  255 

5.  c  80.  8. 7.  22.  (Bankroptcy)  54 

11.  c.  9.  8.   18.   (Landlord  and  tenant. 

Doable  rent)     158 

18.  o.  28. 8. 5.  (Impress.    Greenland  trade) 

87 
24.  c.  44.  (Order  of  Bastard/)  182 

George  11. 

4.  c.  28.  (Tenant*   Donble  value)  281 

5.  c.  80  (Bankrupt)  287 
9.  c.  80.  (Mortmain)  448 

11.  c.  19.  (Tenant  Double  rent)  281 

26.  0.  88.  (Marriage  act)  884 

George  Ul. 

14.  e.  48.  (Life  Insurance;  51 

o.  78.  (Building  act)  168 

17.  c.  26.  (Annuity  act)  77 

26.  c.  41. 8. 17.  (Impress.  Greenland  trade.) 

87 
82.  c.  58.  (Qno  warranto.  Pleading  double.) 

229 
35.  c.  101.  (Poor-removal)  61.  68.  192. 

197. 
39.  c.  69.  (West-India  Dock  Company)  91 
39.  and  40.  c.  47.  (London  DockCfempany.) 

74 
42.  c.  40.  (Militia)  151 

48.  c.  46.  (Bail  or  security  to  sheriff)  160 
48.  c.  158.  (Licence  to  trade.)  88 

George  m. 

14.  e.  78.  (Building  act)  859 

84.  c.  68.  (Ship  registry)  888 

85.  c.  101.  (Poor-removal)  269 
c.  125.  8.  7.  (Frbce  of  Wale»)  424 

88.  c.  78.  (Newspaper  publication)  800 
42.  c.  88.  (Malt  duty)  515 

46.  e.  87.  (Witness)  486 
c.  189.  (Blalt  duty)  519 

47.  8.  2.  c.  85.  (Annual  indemnity  act)  852 

48.  c.  125.  (Insolvent  debtor)  442 

STOCK  TRANSFERABLE  SCHEMES. 
See  Imdiotmxxvt,  2. 
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SUBPCENA  DUCES  TECUM. 

The  writ  of  subpoena  dnoea  tecum  is  of  com- 
pulsory obligation  on  a  witness  to  produce 
pnpers  thereby  demanded  which  he  has  in 
his  possession,  and  which  he  has  no  lawful 
or  rensonsble  excuse  for  withholding;  of 
the  validity  of  which  excuse  the  Court,  and 
not  the  witness  is  to  judge.  And  in  an 
action  against  a  sheriff's  bailiff  for  disobey- 
ing such  writ,  who  having  been  sobpcBued, 
on  a  former  action  by  the  plaintiff  against 
another  to  produce  the  warrant  under  which 
he  acted,  bad  neglected  so  to  do,  whereby 
the  plaintiff  was  nonsuited  ;  his  ability 
to  produce  the  warrant  and  his  want  of 
just  excuse  for  not  producing  it  are  suffi- 
ciently all^^  by  stating  that  hh  could 
and  might  in  obedience  to  the  said  writ 
of  snbpcBna  have  nrodnced  at  the  trial 
the  said  warrant,  ana  that  he  had  no  law- 
ful or  reasonable  excuse  or  impediment 
to  the  contrary.  Jimty  v.  Long,  E,  48 
G.  8.  280 

SURETY. 

1  The  laches  of  obligees  in  abend,  (condi- 
tioned for  the  principal  obligor  to  account 
for  and  pay  over  from  time  to  time  all 
such  tolls  as  he  should  collect  for  the  ob- 
ligees) in  not  properly  examining  his  ac- 
counts for  8  or  9  years,  and  not  calling 
upon  the  piincipal  for  payment  so  soon  as 
they  might  have  done  for  sums  in  arrear 
or  unaccounted  for,  is  not  an  estoppel  at 
law  in  an  action  against  the  sureties.  The 
Trent  JVavigalion  Company  v.  Harley, 
T.  48  G.  8.  274. 

2  The  Prince  of  Walee  having  granted  an 
annuity  for  his  own  life,  payable  by  the 
treasurer  of  bis  privy  purse;  which  an- 
nuity was  assigned  by  the  grantee  to  an- 
other, with  the  Prince's  assent;  and  a 
surety  having  given  bond  to  the  a8si|nee 
of  ihe  annuity,  conditioned  to  pay  it,  if 
the  Prince,  or  the  treasurer  of  bis  privy 
purse,  or  any  other  person  for  the  Prince, 
did  not  pay  it  at  the  respective  quarter 
days;  held  that  the  surety  was  boand  at 
all  events  at  law  by  the  terms  of  the  obli- 
gation to  pay  it,  if  the  Prince,  8tc.  did  not 
at  the  stipulated  times  of  payment; 
whether  or  net  the  grantee  or  assignee  of 
the  annuity  had  the  rig^  or  means  of 
oompelliag  payment  against  the  principal 
or  his  funds,  by  reason, of  any  default  of 
such  grantee  or  assignee  in  not  presenting 
a  particular  of  his  demand  to  the  Prince's 
treasurer,  as  requured  in  all  cases  within 
the  atat  85  G.  8.  c.  125.  s.  7.  on  pain  of 
being  foreclosed  of  such  demand;  what- 
ever equitable  claim  might  be  fernnded  by 
the  surety  on  snch  negleet  O*  Kelly  v. 
Sparkee,  M.  49  O.  8.  424 

SURPLUSAGE. 

See  Pi^xADiNO.  13. 

Where  new   matter  introduced  by  an  inn- 

endo,  without  any  antecedent  oolloquium 

to  which  it  can  refer  to  support  it,  is  not 


«70 


INDEX 


necessary  to  sostain  ao  action  for  slander, 
it  maT  be  rejected  as  surplusage.  And 
therefore  an  innuendo  that  tht  AUornty- 
General  spoken  of  meant  the  Attorney- 
General  for  the  county  palatine  of  Ckeiter, 
was  so  rejected.  Roberts  v.  Camden,  M. 
48  G.  3.  59 

SURRENDER. 

John  Lealand  surrendered  a  copyhold  in  the 
occupation  of  him,  John  Leaiand,  to  the 
use  of  Joseph  Lealand  and  John  Lealand 
his  son,  for  their  lives  and  the  life  of  the  sur- 
vivor; remainder  to  the  heirs  of  the  body  of 
\hesaid  John  Lealand  son  of  Joseph  L  ;  re- 
mainder to  the  right  heirs  of  the  said  John 
Lealand:  held,  that  the  ultimate  remainder 
was  meant  for  the  right  heirs  of  John  the 
surrenderor;  as  well  beoanse  JoAn  the  sur- 
renderee  is  before  described  with  the  addi- 
tion of  the  son  of  Joseph ;  as  of  the  mani- 
fest futility  of  givinx  John  the  surrenderee 
an  estate  tail,  and  allerwards  a  fee  in  suc- 
cession. Though  if  the  construction  had 
even  been  left  doubtful,  the  ultinmte  re- 
mainder would  have  continued  in  the  sur- 
renderor. Roe  d.  Hucknatl  v.  Foster,  E. 
43  G.  3.  200 

TENANT. 

See  Landlord  and  tcnant. 

TENDER. 
See  Plxadino,  IS. 
To  make  a  legal  tender,  there  must  either  be 
sn  actual  offer  of  the  money  produced,  or 
the  production  of  it  must  he  dispensed  with 
by  the  express  declaration  or  equivalent  act 
of  tho  creditor.  Therefore  where  the  de- 
fendant, on  departing  from^ome,  left  10/. 
with  his  clerk  for  tne  plaintiff:  of  which 
the  clerk  informed  the  plaintiff  when  he 
called,  and  demanded  a  larger  sum:  and 
the  plaintiff  said  he  would  not  r<*ceive  the 
10/.  nor  any  thing  less  than  his  whole  de- 
mand ;  but  the  clerk  did  not  offer  the  10/. ; 
this  was  held  to  be  no  tender.  Thomas  v. 
Evans,  T.  46  G.  3.  303 

TIMBER. 

See    COPTHOLDER,  3. 

Beech  being  admitted  to  be  timber  by  the 
custom  of  the  county  of  Bucks,  the  gener- 
al rule  of  law  applicable  to  limber  trees  in 
general  attaches  upon  it,  so  as  to  give  it  the 
properties  and  privileges  of  timber  at  20 
years  growth;  and  therefore  upon  an  issue, 
whether  certain  beech  trees  in  that  county, 
(which  afker  being  felted  had  been  distrain- 
ed for  payment  of  a  poor's  rate,  tQ  which  it 
was  contended  that  they  were  liable,)  were 
or  were  not  timber,  according  to  the  custom 
of  the  county,  the  inquiry  is  confined  to 
the  nature  of  the  wood,  nnd  the  period  of 
its  growth,  whether  of  20  years,  and  no 
evidence  can  be  r«)ceived  to  qualify  its  rhar- 
acter  of  timber,  by  shewing  that  it  was  not 
deemed  to  be  such  in  the  county,  unless 
Ida  tree  contained  ten  feet  of  solid  wood. 


And  the  jury  having  found  a  general  verdict 
for  the  plaintiff  on  that  issue  affirming  such 
trees  of  20  years  growth  and  upwards, 
though  not  containing  ten  feet  of  solid  wood, 
to  be  timber  by  the  custom;  and  also  upon 
another  iwue,  negativing  them  to  be  salea- 
ble underwood  within  the  stat  43  Eliz.  c. 
2. ;  the  Court  refused  to  grant  a  new  trial. 
Jiubrey  v.  FUher,  H.  49  G.  3.  460 

TITHE. 

1  At  common  law  grass  is  titheable  in  grass 
cocks,  afler  having  been  tedded  in  the  course 
of  the  process  of  making  it  into  hay.  JVfto- 
man  v.  Morgan,  T.  48  G.  3.  261 

2  The  lithe  of  turnips  drawn  to  feed  cattle 
held  to  be  properly  set  out  by  being  thrown 
aside,  as  drawn,  on  it  ridge  opposite  for  the 
parson,  without  being  set  out  in  h^aps  for 
him ;  the  farmer  not  putting  the  nine  parts  in- 
to heaps  for  himself  Blaney  v.  Whiiak- 
er,M.  28  G.  3.  B.  R.  cited,     ib,        .    263 

8  Compositions  for  tithes  cease  on  the  death 
of  the  incumbent  with  whom  they  were 
made,  at  least  as  to  his  succe8for;'bnt'if 
the  socnessor  continue  to  receive  the  next 
payment  due  afler  the  death  of  his  prede- 
cessor, he  can  only  be  accountable  to  the 
executors  for  such  portion  of  it  as  the  val- 
ue of  the  tithes,  if  paid  in  kind,  accruing 
due  between  the  last  Qom position  received 
by  the  late  incumbent  and  his  death,  would 
have  amounted  to,  and  not  pro  rata,  accor- 
ding to  the  time  which  had  run  before  his 
death  from  the  last  paymenL  Williams 
V.  Powell,  Clerk,  M.  49  G.  S.  269.      375 

TOLL. 
See  Market-toll.    Tu-rNpike. 

TRADE. 
See  Impress,  1. 
insurance,   3. 
Indictment,  2. 
The  Stat.  43  G.  8.  c.  153.  s.  16.  having  ena- 
bled the  king  by  order  in  council  to  license 
the   importation   of   certain   eood^,    being 
British  or  neutral  property,  trom  the  ene- 
my's country,  in  neutral  ships;  a  contract 
made  b^  A.  and  B,  Britinh  subjects,  (the 

Klaintiflls)  for  the  purchase  of  brandy  from  a 
ouse  of  trade  in  France  (an  enemy,)  to 
be  shipped  from  thpnce  in  a  nentral,  on  ac- 
count of  A.  and  B. ;  which  contract  was 
made  in  contemplation  of  obtaining  a  li- 
cence Cor  xhnl  purpose;  which  licence  was 
accordingly  obtained  soon  after  the  making 
of  such  contract,  and  before  it  was  begun 
to  be  executed ;  is  a  legul  contract,  and  may 
lawfully  be  guarantied  in  the  first  instance 
by  C.  and  D.  other  British  subjects  (the 
defendants).  And  after  such  licence  ob- 
tained, the  guaranties  are  liable  in  dama- 
ges fur  the  non-shipment  of  the  goods  by 
the  house  in  France  on  board  a  neutral 
sent  there  for  that  purpose.  Though  it 
were  objected  to  the  licence  leg:ilizing  such 
trade,  that  it  was  not  made  out  to  A.  and 
B.  by  name 9  but  only  to  C.  and  D.  and  oth* 
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er  British  roerehBnts;  and  that  Deither  C 
p.,  nor  even  A.  and  B,y  bad  aoy  property 
in  the  goods;  whereas  the  licence  required 
the  goMis  to  be  imported  to  be  iht  property 
of  vie  saitipertont  or  tome  of  them;  and, 
until  shipment,  the  property  continued  in 
the  house  in  France.  For  neither  the  act 
of  parliament,  nor  the  king*s  licence,  re- 
quired the  owners  of  the  property  to  be  in» 
dividually  named;  and  even  if  the  licence 
were  to  be  so  construed,  as  it  only  required 
the  goods  imported  to  be  the  property  of 
"  the  said  persons  or  some  of  them,  a$  may 
be  epeeified  in  their  bilU  of  lading;**  and 
as  no  bills  of  lading  were  made  out,  which 
might  have  been  made  in  the  names  of  C. 
and  2>.,  and  if  so,  would  have  conveyed  to 
*them  a  legal  or  special  property  in  the 
goods;  the  defendants  C  and  D.  were: 
fltill  liable  to  answer  in  damages,  spon 
Iheir  guaranty,  as  for  the  non-performance 
of  a  legal  contract  Timson  v.  Aferac,  M. 
48  G.  8.  83 

TRESPASS. 
See  CoPTHOLD,  1.  Plbadino,  2,  7, 
9,  II. 
One  magistrate  committing  the  mother  of  a 
bastard  child  to  custody  for  not  6liating 
the  child. is  yet  entitled  to  the  previous  no- 
tice of  action  required  by  the  stat  24  G.  8. 
c.  44.,  though  by  the  statute  IS  Eliz.  c.  8. 
a.  2.  jurisdiction  over  the  subject  matter 
is  given  to /too  magistrates.  Welter  v. 
Take,  E.  48  G.  8.  1S2. 

TURNPIKE. 

1  A  turnpike  act  imposing  a  toll  on  every 
carriage  and  on  every  horse  passing  through 
the  gate,  and  exempting  any  person  from 
paying  more  than  once  in  a  day  for  passing 
or  repassing  with  the  same  carriage  or 
faorse,  exempts  the  traveller  from  paying  a 
second  time  in  the  dav  for  the  passage  of 
the  same  carriage,  though  drawn  by  dif- 
/ererU  horses,  being  the  same  in  number. 
And  another  clause  providing  that  in  all 
cases  of  carriages  travelling  for  hire,  the 
traveller  or  passenger  therein  shall  be  con- 
eidered  as  the  person  paying  the  toll,  and 
that  such  payment  shall  not  exempt  such 
carriages  repassing  with  a  diflTerent  traveller 
or  passenger,  does  not  extend  to  stnge 
coaches,  tiM  carriage  itself  not  being  there 
hired  by  the  respective  passengers,  but  on- 
ly a  conveyance  by  it ;  and  therefore  such 
stage  coaches  are  freed  of  toll  under  the 
former  daose  b^  one  psyment  in  the  day, 
althoagh  returning  with  different  passengers 
and  different  horses  being  the  same  in  num- 
ber.    Williams  v.  Sanger,  T.  48  G.  8. 

268 

2  A  collector  or  renter  of  turnpike  tolls, 
though  illegally  appointed,  without  the 
forms  prescribed  by  the  act  of  parliament, 
may  still  recover,  upon  a  count  for  an  ac- 
count stated,  the  amount  of  the  tolls  for 
which  he  had  credited  the  defendant  pass- 
ing through  the  gate:  no  objection  being 


made  to  the  plaintiff's  title  by  the  tmsteee 
or  creditors  of  the  turnpike.  And  the 
plaintiff  having  sent  to  the  defendant  an  ac- 
count of  the  tolls  due,  who  not  long  aAer 
sent  6/.  inclosed  in  a  letter  to  the  plaintiff, 
in  which  h^  stated  that  she  should  have  the 
remainder  next  week,  is  evidence  of  such 
an  account  stated,  and  a  recognition  of  the 
intestate's  title  to  be  accounted  with  for 
the  tolls.  Peacock  v.  Harris,  T.  48  G. 
8.  805 

VALUE  OF  PREMISES  UNDER  COM- 

PENSATION  ACT. 

See  Wkst-Ijidia  Docks. 

VARIANCE. 
See  Damaqes  and  Costs. 

1  In  an  action  on  the  case  for  a  malicious 
prosecution,  it  is  not  material  for  the  plain- 

'  tiff  to  prove  the  exact  day  of  his  acquittal 

-  as  laid  in  the  declaration,  so  that  it  appears 
to  have   been   before   the  action  brought : 

'  and  therefore  a  variince  in  that  respect  be- 
tween the  dav  laid  and   the  dnv  slated  in 

-  the  record,  which  was  produced  to  prove 

-  the  acouittal,  is  not  material  ;  the  day  not 
'  being  laid  in  the  declaration  as  part  of  the 

-  description ,  of  such    record   of  acquittal. 
■  Purcell  V.  Macnamara,  M.  48  G.  3.    180 

2  A  variance  in  setting  out  one  of  several 
'  covenants   in   a  lease,  on  which  breaches 

were  assigned,  viz.  the  Celler^beer  fields 
'instead  of  the  AUer-beer  field,  being  con- 
sidered as  part  of  the  description  of  the 
deed  declared  on  ;  though  the  plaintiff 
^waived  going  for  damages  on  the  breach 
of  that  covenant ;  is  fatal.  Pitt  v.  Green 
H.  4&G.  8.  101 

8  Proof  that  the  defendant  agreed  to  sell 
his  horse  warranted  sound  to  the  plaintiff 
for  81/.  IDs.,  and  at  the  same  time  agreed 
that  if  the  plaintiff  would  take  the  horse  at 
that  value,  he,  the  defendant,  would  buy 
another  horse  of  the  plaintiff's  brother  for 
14/.  14f.,  and  that  the  difference  only 
should  be  pak)  to  the  defendant,  will  sup- 
port a  count  chaiging  only,  that  in  conside- 
ration that  the  plaintiff  would  buy  of  the 
defendant  a  horse  for  3U.  10s.  the  defend- 
ant promised  that  it  was  sound ;  and  that  in 
fact  the  plaintiff  did  boy  the  horse  for  that 
price,  and  did  pay  to  the  defendant  the  said 
81/.  10«.      Hands  v.  Burton,  E.  48  G  8. 

176 

VENUE. 
See  Pleading,  20. 
Tbe  venue  may  be  changed  in  an  action  for 
criminal  conversation  on  the  usnal  affidavit^ 
that  the  whole  cause  of  action,  if  any» 
arose  in  tbe  county  to  which  it  is  changed; 
for  the  whole  cause  of  action  is  tbe  tres- 
pass on  the  plaintiff's  wife,  and  the  venue 
can  only  be  brought  back  by  the  plaintiff's 
undertaking  to  give  material  evidence  in  tbe 
original  county.  Ouard  t.  Hodge,  T.  48 
G.  8.  272 
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VOLUNTARY  CONVEYANCE. 

Spe  COITTBYANCB   VoX*UllTAKT. 

VOTING. 
8u  CoRPORATiovy  5y  &e.- 

WAGER.    ' 

£^  AssUMFBITr  6* 

WASTE. 
£ree  Copyhold,  8. 

WEST  INDIA  DOCKS. 

The  compensation  clause,  s.  121  of  the  atat. 
89  G.  8  c.  69  directioff  that  in  case  any 
'warehqoses,  &e.  (nsea  for  holding  Weil 
India  prodoce  before  that  act)  shoald  be 
rendered   leu  valuable  by  reaaoo  of  the 

^  West  India  trade  being  diverted  therefrom 
by  the  then  intended  We$t  India  docks 
and  works,  than  they  were  before  the  paMB" 
ing  of  the  act;  or  in  case  the  yearly  or  oth» 
er  reciipit  of  Chrid*t  hospital  shoald  be 
thereby  lessened;  the  owners  of  suck  ware- 
hooses,  &c.  and  th^  governors  of  the  hos- 
pital ahoold  be  coropeasated:  (thereby  pat- 
ting snch  owners,  and  governors  on  the 
same  fuotioe)  most  be  eonstrnod  with  re- 
ference to  the  yearly  pro6ts  made  of  the 
premises  antecedent  to  the  passing  of  the 
act;  and  the  va/«e  of  aacn  warebooaes 


caBttot  b«  evinced  by  th«  yearly  profits 
made  between  the  psasiog  of  the  act  and 
the  opening  of  tbe  docks,  by  whkb  latter 
the  loaa  waa  occasioned.  Manning  v. 
Comaiuftoners  rf  Compen$ation  under 
ilU  WiMt  India  Dock  acL    M.  48  G.  8. 

WITNESS. 

1  Upott  a  qneation  of  aettlement  becvreen 
two  pariabea,  a  parishioner  of  one  of  them 
having  property  there  whksh  is  rated,  Ihoagh 
not  in  his  own,  bat  m  his  aoo*s  name,  for 
the  purpose  of  makhig  svcb  parishk>ner  a 
wiineas,  is  nevertheleaa  Incompetent  to 
prove  the  aettlenent  m  the  otherpariah. 
The  King  v.  The  InhaHianU  of  KUlerhy, 
M.  49  G.  8.  888 

2  A  rated  inhabitant  of  a  pariah  is  to  be  con- 
skiered  aaa  party  to  an  appeal  betweea 
bis  parish  and  another,  touching  the  settle- 
ment of  a  paaper;  although  the  nominal 
parties  be  the  churchwardens  and  overseen 
of  the  poor  of  the  respective  parishes;  and 
being,  as  such  party,  directly  interested  in 
the  event  of  that  proceeding;  be  cannot  be 
compelled  to  give  evidence  by  tbe  adverse 
parish  even  since  the  stat.  46  G.  8.  c.  87., 
not  being  within  the  words  or  meaning  of 
that  law.  The  King  v.  The  InhaJbiUtnU 
o/Fro6iini»M.49G.  8.  486 
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